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The  decisions  of  the  July  Term,  1880,  contained  in  this 
rolume,  include  all  that  were  rendered  prior  to  August 
t^v^enty-second  of  this  year,  and  comprise  about  one-half  of 
the  decisions  of  the  term,  the  remainder  having  been  filed 
since  this  volume  went  to  presa 
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REPORTS  OF  CASES 


DETEBMINED  IN 


THE  SUPREME  COURT 


JULY  TERM,  1879. 


•THE  SINGEE  MANUFACTURING  COMPANY,  Re- 
spondents, V.  W.  K.  GRAHAM  irr  al.,  AFPteLLANTS. 

BoL  OP  Exceptions — Judge  must  Sign. — ^A  statement .  containing  the 
testimony  given  and  the  rulings  of  the  circuit  court  excepted  to  on 
the  trial,  although  certified  to  be  correct  by  the  attorneys  of  both 
parties,  does  not  become  a  bill  of  exceptions  unless  signed  by  fhe 
judge,  and  can  not  be  considered  as  such  on  an  appeal  to  the  su- 
preme court. 

FoKEiGN  Corporation — Appointment  of  Attorneys — Corporations  not 
Named  in  Title  of  Act.— The  act  of  the  legislative  assembly  en- 
titled, "An  act  to  regulate  and  tax  foreign  insurance,  banking,  ex- 
press and  exchange  corporations  or  associations  doing  business  in 
the  state,"  cannot,  under  section  20  of  article  4  of  the  constitution, 
be  construed  to  contain  any  provision  in  relation  to  any  foreign  cor- 
poration other  than  those  expressly  specified  in  the  title  of  the  act. 

Sale.  What  does  not  Constitute — Monthly  Payments.-^ Where  the 
owner  of  an  article  of  personal  property,  under  an  agreement  in 
writing,  delivered  the  same  to  another  person  to  be  used  by  him 
at  the  stipulated  price  or  hire  of  ten  dollars  per  month,  to  be  paid 
monthly  until  the  sum  of  sixty-five  dollars  should  be  paid,  when 
the  title  to  the  same  was  to  become  vested  in  the  person  paying 
the  money,  the  agreement  did  not  constitute  a  sale.  Under  such 
agreement  the  title  did  not  pass  to  the  party  receiving  ihe  property, 
and  a  sale  of  it  by  him  to  a  bona  Ude  purchaser  conveyed  no  title. 

Vppeal  from  Linn  County.    The  facts  are  stated  in  the 
opinion. 

Weatherford  cfe  Blackburn^  N.  B.  Humphrey^  and  W.  G. 
Piper^  for  appellants. 

Conley  db  Hewitt  and  Dolph,  Bronaughy  Dolph  <&  Sinion^ 
tor  respondents. 


♦See  34  Am.  Rep.  572. 
VIU.  Ore.— 2  (17) 
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By  the  Court,  Kelly,  C.  J.: 


This  action  was  brought  in  a  justice's  court  to  recover  the 
ralue  of  a  sewing  machiiie  alleged  to  be  the  property  of  the 
respondent,  and  alleged  to  be  wrongfully  detained  by  the 
appellants  and  converted  to  their  own  lise.  Judgment  was 
there  rendered  in  favor  of  the  respondent,  from  which  an 
appeal  was  taken  to  the  circuit  court,  and  upon  trial  that 
court  rendered  a  judgment  also  in  favor  of  the  respondent. 
The  case  comes  here  without  any  bill  of  exceptions  signed 
by  the  judge  who  tried  the  cause.  There  is,  it  is  true,  a 
statenxent  of  the  case  certified  to  be  correct  by  the  attorneys 
of  the  respective  parties,  whidi  would  have  been  sufficient 
under  section  526,  page  211,  of  the  civil  code,  as  it  existed 
prior  to  the  amendment  of  that  secticm  l^  the  act  approved 
October  28,  1874.  (Session  laws  of  1874,  p.  96.)  As 
amended,  this  statement  is  not  a  part  of  the  judgment  roll, 
and  cannot  therefore  be  included  in  the  transcript  of  the 
cause  required  by  section  631  of  the  civil  code  to  be  filed  in 
this  court  This  statement  is  not  properly  a  part  of  the 
record,  as  it  was  not  signed  by  the  judge  of  the  court  be- 
low, and  consequently  we  cannot  examine  any  of  the  alleged 
errors  specified  therein.  We  can  only  consider  the  objec- 
tion raised  by  the  demurrer  to  the  complaint,  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  acti(m. 

The  complaint  is  in  substance  as  follows:  That  the  said 
plaintiff  is  a  corporation  formed  under  the  laws  of  New 
York  and  New  Jersey,  and  doing  business  in  this  state  as  a 
corporation.  Tliat  on  or  about  the  eleventh  day  of  June, 
1878,  in  the  county  clerk's  office  of  the  county  of  Multnomah, 
the  said  corporation  filed  a  power  of  attorney  appointing  one 
Willis  B.  Fry,  who  is  a  citizen  of  the  United  States,  and  a 
citizen  and  resident  of  the  state  of  Oregon,  its  legal  attor- 
ney in  fact,  etc.  That  on  or  about  the  fifteenth  day  of  July, 
1878,  said  plaintiff  was  the  owner  and  entitled  to  the  posses- 
sion of  one  Singer  sewing  machine  valued  at  sixty-five  dol- 
lars; that  on  said  fifteenth  day  of  July,  1878,  the  said  plain- 
tiff gave  one  of  the  said  defendants,  to  wit,  Frank  Morgan, 
the  possession  of  said  sewing  machine,  upon  the  terms  and 
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in  accordance  with  the  conditions  and  agreements  expressed 
in  a  contract  of  which  the  following  is  a  copy » to  wit : 

^Harrisburo,  Oregon,  July  15,  1878. 

"Received  from  the  Singer  Manufacturing  Co.,  comer 
First  and  Yamhill  streets,  Portland,  Oregon,  one  new  No. 
4  medium  sewing  machine.  No.  1,937,680,  value,  sixty-five 
dollars  ($65.00)  U.  S.  coin,  on  hire  at  ten  dollars  ($10) 
U.  8.  coin,  per  month,  payments  to  be  made  monthly  in  ad- 
vance. I  hereby  agree  not  to  remove  the  machine  from  my 
residence,  situate  in  or  near  Harrisburg,  Linn  county,  Ore- 
gon, without  the  consent  of  the  Singer  Manufacturing 
Company.  And  I  also  agree  to  pay  the  monthly  installments 
punctually;  or,  failing  in  either  of  the  above,  I  agree  to 
relinquish  all  claims  on  the  above  machine,  and  to  return 
it,  or  cause  it  to  be  returned,  to  the  Singer  Manufacturing 
Co.,  at  my  own  expense;  and  if  I  sell,  loan,  or  otherwise 
dispose  of  the  above  machine,  I  hold  myself  liable  to  the 
full  penalty  of  the  law. 

(Signed  name  in  full.) 

"Frank  Morgan. 

"NoTB. — ^When  $65  XJ.  S.  coin,  the  valile  of  this  mi- 
chine,  has  been  paid,  the  machine  with  this  contract  shall 
belong  to  Frank  Morgan.  For  a  valuable  consideration, 
received  from  the  Singer  Manufacturing  Co.,  I  hereby  guar- 
anty the  faithful  performance  of  the  within  contract  made 
this  day  by » 

"Dated  this  15th  day  of  July,  1878. 

"Jno.  a.  Brown,  Agent.** 

That  said  Morgan  paid  the  company  in  all  twenty-five 
dollars;  that  he  has  failed  to  perform  the  conditions  of  his 
contract;  that  said  Frank  Morgan,  on  or  about  the  second 
day  of  January,  1879,  for  the  purpose  and  with  the  intent 
to  defraud  this  plaintiff,  gave  the  possession  of  said  machine 
to  the  said  defendants,  W.  R.  Graham  and  Richard  Graham, 
and  that  said  defendants,  W.  R.  Graham  and  Richard  Gra- 
ham, well  knew  the  conditions  of  said  contract  with  the  de- 
fendant Frank  Morgan,  and  that  they  took  the  same  for  the 
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purpose  of  defrauding  this  plaintiff.  That  the  said  defend-^ 
ants  have  wrongfully  and  willfully  converted  said  property 
to  their  own  use,  to  the  damage  of  tibis  plaintiff  in  the  sum  of 
sixty-five  dollars.  That  on  or  about  the  —  day  of  January, 
1879,  the  plaintiff  demanded  of  said  defendtots  that  they  re- 
turn to  him  the  possession  of  said  sewing  machine,  but  tbfty 
refused,  and  still  refuse,  to  give  up  the  possession  of  said 
property. 

Wherefore  plaintiff  demands  judgment,  etc. 

To  this  complaint  the  respondent  demurred,  upon  the 
following  grounds: 

1.  The  court  has  no  jurisdiction  of  the  persons  of  these 
defendants,  or  the  subject  matter  of  the  action. 

2.  The  plaintiff  has  no  legal  capacity  to  sue. 
8.    There  is  a  defect  of  parties  defendant. 

4.  The  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  the  defendants. 

6.  The  contract  set  forth  in  the  complaint  is  contrary  to 
the  policy  of  the  law,  and  void  as  to  these  defendants. 

The  first  and  third  causes  of  demurrer  do  not  require  any 
consideration.  ^  There  is  nothing  in  them.  Under  the  sec- 
ond ground  specified  in  the  demurrer,  it  is  claimed  by  tixe 
appellant  that  the  respondent  had  no  legal  capacity  to 
maintain  this  action,  because  it  is  a  foreign  corporation, 
and  therefore  could  not  lawfully  transact  any  business  in 
tliis  state  imtil  it  had  executed  a  power  of  attorney  and 
caused  the  same  to  be  rec(^ded,  as  required  by  sections 
seven  and  eight  of  chapter  twenty-four  of  the  miscellaneous 
laws  of  Oregon,  page  617. 

On  the  part  of  the  respondent,  it  is  claimed  that  the  pro- 
visions of  those  sections  do  not  apply  to  the  Singer  manu- 
facturing com*pany,  because  it  is  neither  an  insurance,  bank- 
ing, nor  express  and  exchange  corporation  or  association. 
Section  twenty  of  article  four  of  the  constitution  declares 
that,  '^Every  act  shall  embrace  but  one  subject  and  mat- 
ters properly  connected  therewith,  which  subject  shall  be 
expressed  in  the  title.  But  if  any  subject  shall  be  embraced 
in  an  act  which  shall  not  be  expressed  in  the  title,  such  act 
shall  be  void  only  as  to  so  much  thereof  as  shall  not  be  ex- 
pressed in  the  title."    On  October  21,  1864,  the  legislative 
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assembly  passed  an  act  amtaming  the  two  sections  before 
referred  to,  entitled,  ^^An  act  to  regulate  and  tax  foreign 
insurance,  banking,  express,  and  exchange  corporations  or 
associations  doing  business  in  the  state."  As  was  stated  by 
this  court  in  Simpson  v.  Bailey^  3  Or.  516,  the  constitutional 
provision  above  quoted  was  evidently  "to  prevent  matters 
wholly  foreign  and  disconnected  from  the  subject  expressed 
in  the*  title  from  being  inserted  in   the   body  of  the  act." 
In  the  ordinary  course  of  legislation,  it  is  impossible   for 
every  member  of  the  legislative  body  to  have  the  same  in- 
formation, or  the  same  means  of  knowing  what  is  contained 
in  the  bill,  as  the  member  who  frames  or  the  committee  that 
considers  it^  and  they  have  a  right,  therefore,  to  rely  on  the 
supposition  that  there  is  nothing  contained  in  the  body  of* 
the  bill  except  what  is  expressed  in  the  title,  or  such  mat- 
ters as  are  properly  connected  therewith.   It  was  intended 
by  the  framers  of  the  constitution  to  be  a  proper  restraint 
upon  inconsiderate  or  unsuitable  legislation,  that  this  pro- 
vision was  inserted  in  that  instrument;  and  it  should  not 
be  frittered  away  or  disregarded  either  by  the  legislative  or 
the  judicial  department  of  the  government.  And  inasmuch 
as  the  title  of  the  act  referred  to  purports  to  regulate  and 
tax  ^'foreign  insurance^  batiMng^  express,  and  exchange  cot- 
porations  or  associations,"  tiie  provisions  of  sections  seven 
and  eight  of  chapter  twenty-fourth  of  the  miscellaneous 
laws,  p.  617,  should  be  restricted  to  them  alone,  and  should 
not  be  construed  so  as  to  include  foreign  corporations  en- 
gaged in  other  enterprises  within  this  state.      The  same 
constraction  was  placed  upon  those  sections  by  the  United 
States  circuit  court  for  the  district  of  Oregon  in  a  well  con- 
sidered case.     {Oregon  and  Washington  Trust  Investment 
Co.  V.  Rathhum,  6  Sawyer.) 

As  it  does  not  appear  from  the  pleadings  in  this  case  that 
the  respondent  was  a  foreign  corporation  doing  business 
withiiQ  the  state  as  an  insuranoe,  banking,  express,  orex- 
change  corporation  or  association,  it  does  not  come  within 
the  purview  of  the  decision  of  this  court  in  the  case  of  The 
Bank  of  British  Columbia  v.  Page,  6  Or.  431,  and  we  hold 
that  it  had  a  right  to  bring  and  maintain  this  action.    It  is 


22  Singer  M.  Co.  v.  Graham.        [8  Oregon. 

—  — ^ 

also  contended  on  the  part  of  the  appellant  that  there  was  a 
sale  and  delivery  of  the  sewing  machine  to  the  defendant, 
Morgan,  and  that  the  title  to  it  became  vested  in  him,  and 
he  had  a  right  to  sell  it  to  them  discharged  from  any  lien 
for  the  balance  of  the  purchase-money  due  to  respondent, 
and  that  it  is  against  public  policy  for  the  vendor  of  a  chat- 
tel to  retain  a  secret  lien  for  the  purchase  price  of  iL  In 
this  case  we  must  take  the  contract  to  be  as  it  is  s^  forth 
in  the  complaint  The  demurrer  admits  it  to  be  correct 
and  true. 

By  the  terms  of  the  agreement,  the  sewing  machine  was 
to  continue  to  be  the  property  of  the  respondent,  and  was 
merely  hired  to  Morgan  for  ten  dollars  per  month,  payable 
monthly,  with  the  right  of  respondent  to  have  it  returned  in 
case  of  a  failure  to  pay  the  monthly  installments  as  they 
became  due.  It  was  further  agreed  that  whenever  the 
sum  of  sixty-five  dollars  should  be  paid  in  this  way,  the 
machine  should  then  become  the  property  of  Morgan. 
There  is  no  doubt  it  was  the  intention  of  both  parties  to  the 
contract  that  the  title  to  the  sewing  machine  was  to  remain 
in  the  respondent  until  sixty-five  dollars  should  be  paid, 
and  then,  and  not  before,  it  was  to  become  the  property  of 
Morgan.  It  was  only  a  conditional  sale,  accompanied  by 
the  possession,  which  Morgan  was  permitted  to  retain  until 
the  condition  was  broken.  Under  these  circumstances,  he 
had  no  right  to  sell  the  property,  and  the  appellants,  al- 
though bona  fide  purchasers,  acquired  no  better  title  than 
Morgan  had.  This  is  too  well  settled  now  to  admit  of  any 
doubt  {BaUard  v.  Bargett^  40  N.  Y.  314;  79  Penn.  Stats. 
488;  98  Mass.  149;  Kohler  v.  Hayes^  41  Cal.  455;  Benjamin 
on  Sales,  sec.  320,  and  note  d.)  The  complaint  contains  a 
sufficient  allegation  that  the  respondent  demanded  the  re- 
turn of  the  property  by  appellants,  and  that  they  refused 
to  return  it,  but  converted  it  to  their  own  use. 

The  judgment  of  the  court  below  is 
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CHASLES    W.    LOVE,    Appellant,  v.  MARY    A.    J. 

LOVE,  Rbspokdekt. 

DoHATKm  AcT-*FiNAL  Pkqof^— DowEK.— The  widow  of  a.  donee  hold- 
ing under  the  fourth  section  of  the  donation  act,  when  such  donee 
dies  before  final  proof  is  made,  is  entitled  to  dower  in  her  hus- 
band's half  of  the  claim. 

Idim — ^Husband's  Estate,  How  Descknimi. — When  such  donee  dies 
after  four  years'  residence  and  cultivation,  but  before  final  proof  is 
made,  his  widow  is  entitled  to  an  equal  portion  with  the  children  or 
heirs  of  the  deceased,  in  fee,  and  to  dower  in  the  remaining  por- 
tion which  descends  to  the  children  or  heirs. 

Appeal  from  Lane  County.  The  facts  aie  stated  in  the 
opinion. 

W.  O.  Piper  and  John  KeUay^  for  appellant: 

A  party  can  not  be  the  owner  in  fee  of  land,  and  at  the 
same  time  have  dower  in  it.  The  dower  will  be  merged  in 
the  fee.  (2  Blackstone's  Commentaries,  180.)  ^^Dower  is 
for  the  sustenance  of  the  wife  and  the  nurture  and  educa- 
tion of  the  children."  (1  Wash,  on  Real  Prop*  170.)  One 
half  of  the  donation  is  given  to  the  widow  in  her  own  right; 
the  other  one  half  is  disposed  of  by  this  act  without  dower 
attaching,  especially  when  the  husband  dies  before  patent 
issues,  and  before  final  proof.  Dower  cannot  attach  to  a 
donation  daun  until  all  the  conditions  have  been  complied 
with.  (1  Deady,  113;  6  Or.  202.)  Dower  is  a  continuance 
of  the  husband's  interest  and  estate.  (1  Wash,  on  Real 
Prop.  179;  6  Or.  204;  1  Sawyer,  268;  Id.  273;  4  Or.  165.) 
Where  a  donation  claimant  dies  before  patent  issues,  and 
before  final  proof,  the  land  does  not  descend  to  his  heirs 
as  such,  but  to  the  x>erson  designated  in  the  act  (1  Deady, 
358;  18  WalL  428.)  Residence,  cultivation,  and  final  proof 
are  absolutely  necessary  conditions  to  be  complied  wil^  be- 
fore a  donation  claim  ceases  to  be  an  estate  upon  condition. 
If  such  be  the  law,  then  dower  does  not  attach.  (1  Deady, 
118.) 

Section  4  of  the  donation  law  reads  as  follows:  ^^And  if 
either  shall  have  died  before  patent  issues  (speaking  of  hus- 
band and  wife),  the  survivor  and  children  or  heirs  of  the 
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deceased  shall  be  entitled  to  the  share  or  interest  of  the  de- 
deased  in  equal  portions."  If  they  take  an  equal  portion 
and  not  by  descent  from  the  deceased,  but  by  purchase  as 
the  donees  from  the  United  States,  then  the  widow  or  re- 
spondent in  this  case  can  take  no  dower,  as  that  makes  an 
inequality.  (1  Deady,  382.)  In  2  of  Oregon,  32  and  33, 
the  court  held  that  dower  did  not  attach  to  a  donation  claim 
until  the  conditions  of  the  act  had  been  complied  with. 
Final  proof  is  a  condition.  Dower  will  not  attach  to  an 
equity.     (2  Or.  34.) 

In  this  case  there  can  not  be  dower  and  fee  in  the  respond- 
ent. Dower  merges  in  fee.  "A  merger  takes  place  when 
there  is  a  union  of  the  freehold  or  fee  and  the  term  in  one 
person  in  the  same  right  and  at  the  same  time.  The  greater 
estate  merges  and  drowns  the  less,  and  other  terms  become 
extinct  because  they  are  inconsistent,  and  it  would  be  ab- 
surd to  allow  a  pei-son  to  have  two  distinct  estates  imme- 
diately expectant  on  each  other."  (4  Kent  Com.  99,)  "As  a 
general  principle,  dower  is  liable  to  be  defeated  by  every 
subsisting  claim  or  incumbrance  in  law  or  equity  existing 
before  the  inception  of  the  title."  (4  Kent,  51,  52;  16  IlL 
122;  Lambert  on  Dower  23;  15  Johns.  458.)  Where  a 
greater  and  leas  estate  coincide  and  melt  in  one  and  the 
same  person  without  any  intermediate  estate,  the  less  is 
merged,  that  is,  sunk.  Hence  we  say  that  dower  and  an 
estate  in  fee  cannot  descend  and  vest  in  the  respondent  at 
the  same  time.  That  dower  is  merged  and  no  longer  exists 
is  dear.  (2  Black  Com.  177;  1  John&  Ch.  417;  3  Mass. 
172;  10  Vt  293;  8  Watts  Penn.  146.) 

The  respondent  does  not  ask  for  dower  in  her  answer,  and 
the  court  erred  in  granting  such  dower,  there  being  no  al- 
legation to  that  effect.  Title  cannot  be  inferred ;  it  must  be 
alleged  and  proved  from  the  pleadings.  (Code^  ohap.  5^ 
sec  420,  and  sec  5,  subd.  3;  4  Or.  30.) 

Thampeon  <b  B^(j^^  for  respondent: 

-;  The  settlement,  ;residence  upon,  and  cultivation  of  said 
premises  by  said  Hugh  Love  and  respondent  as  required  by 
the  donation  law,  and  the  death  of  Hugh  Love  after  the 
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compliance  veith  the  provisions  of  said  law,  and  before  pat- 
ent or  a  certificate  for  a  patent  issued,  is  admitted  by  the 
pleadings  and  stipulations  of  this  cause ;  therefore,  respond- 
ent, the  surviving  widow  of  said  Hugh  Love,  is  entitled  to 
a  diild's  portion,  or  to  share  equally  with  the  children  or 
heirs  of  said  deceased,  in  his  half  of  said  donation  claim. 
(Donation  a'ct,  sec.  4;  Dolph  v.  Barney^  6  CJr.  204;  Lamb  v. 
Starr  J  1  Deady,  367).  The  widow  of  every  deceased  per- 
son should  be  entitled  to  dower,  or  the  use  during  her 
natural  life,  of  one  third  part  of  all  lands  whereof  her  hus- 
band was  seised  of  an  estate  of  inheritance,  at  any  time 
during  marriage,  unless  she  is  lawfully  barred  thereof. 
(Misc.  Laws,  chap.  17,  sec.  1.)  A  settler,  under  the  dona- 
tion law,  is  seised  of  an  estate  of  inheritance ;  therefore  his 
widow  is  entitled  to  dower.  (Civ.  Code,  sec.  829,  p.  178; 
Chapman  v.  School  Diet.  No.  1,  1  Deady,  118;  Adams  v. 
BurkCj  3  Saw.  416 ;  Lamb  v.  Davenport,  1  Saw.  632 ;  Dolph 
V.  Barney,  6  Or.  201;  McKay  v.  Freeman,  6  Or.  456.) 

This  court  has  decided  that  if  a  donation  claimant,  under 
the  fourth  section  of  the  "donation  law,"  complies  with  the 
conditions  of  the  act  so  as  to  entitle  him  to  a  patent,  and 
then  dies  before  the  issue  of  donation  certificate  or  patent, 
his  widow  is  entitled  to  dower  in  the  tract  (McKay  v.  Free- 
man, 6  Or.  449.)  The  effect  of  a  judgment  or  decree  in 
partition  is  to  be  determined  by  the  statute  and  met  by  the 
common  law.  {Bybee  v.  Strnvmers,  4  Or.  856 ;  Morenhout  v, 
Higuera,  32  Cal.  289;  Kester  v.  Stark  et  al.,  19  111.  828;  1 
Washbome  on  Beal  Property,  580 ;  WatemMm,  v.  Lawrance, 

19  CaL  210.) 

The  oourt^  in  a  suit  for  partition,  must  determine  the 
rights  of  the  parties,  plaintiff  as  well  as  defendant,  from  the 
facts  presented,  and  make  a  decree  accordingly.  (Civ. 
Code,  chap.  6,  sees.  425,  426;  Freeman  on  Judgment,  sec. 
304.)  It  is  not  essential  that  respondent's  title  be  distinctly 
averred.  It  is  sufficent  if  it  may  be  fairly  inferred  from  the 
facts  stated,  {yfebber  v.  Gage,  39  N.  H.  182;  Story's  Equity 
Pleadings,  sec.  730 ;  Green  v.  Palmier,  15  CaL  414 ;  De  Uprey 
V.  De  Vprey,  27  Cal.  335.) 

A  prayer  for  general  relief  is  sufficient,  and  will 
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the  respondent  in  this  action  on  the  final  hearing  to  such  a 
decree  as  her  case  may  warrant.  (Story  Equity  PI.  sec.  40; 
Humphrey  v.  Foster^  13  Gratt.  Va.  653 ;  McGlothlin  et  dl.  v. 
Uemery  et  al,^  44  Mo.  350;  Rollins  v,  Forbes  and  wife^  10 
Cal.  299;  WUkins  v.  WUkinSy  1  Johnson  Ch.  110.) 

By  the  Court;  Boise,  J.: 

It  appears  from  the  admitted  facts  in  this  case  that  the 
respondent  was  the  wife  of  Hugh  Love,  who  with  her,  in 
1852,  took  a  land  claim  in  Lane  county,  in  this  state;  that 
they  resided  on  and  cultivated  the  same  until  the  death  of 
Hugh  Love,  in  1861 ;  that  at  the  time  of  the  death  of  Hugh 
Love,  final  proof  had  not  been  made  so  as  to  entitle  said 
Hugh  Love  and  wife  to  a  patent  from  the  government,  al- 
though at  that  time  the  residence  and  cultivation  required 
by  section  4  of  the  act  of  the  twenty-seventh  of  Septem- 
ber, 1856  (called  the  donation  law),  had  been  completed. 
Afterwards  Mary  Love,  the  respondent,  made  the  necessary 
proof,  and  in  1866  the  patent  was  duly  issued.  At  the  time 
of  his  death  Hugh  Love  left  surviving  him  two  children  and 
his  widow,  Mary  Love.  Afterwards  Mary  Love  purchased 
the  interest  of  one  of  the  children,  Hannah  Browning,  and 
received  a  deed  for  her  interest  in  said  south  half  of  said 
donation  land  claim,  whiych  south  half  was  set  off  to  the 
heirs  of  said  Hugh  Love. 

This  being  a  suit  for  a  partition  of  this  land,  it  is  incum- 
bent on  the  court  first  to  determine  who  are  the  owners 
thereof.  (Statutes,  p.  199,  sec.  425.)  The  first  question  to 
be  determined  is:  Who,  under  the  facts  as  set  forth,  are 
the  owners  of  said  south  half?  Section  4  of  the  donation 
law  provides  that  "in  all  cases  where  married  persons  set- 
tling under  the  provisions  of  said  section  have  complied 
with  the  provisions  of  the  act  so  as  to  entitle  them  to  the 
grant,  and  either  shall  have  died  before  patent  issues,  the 
survivor  and  children  or  heirs  of  the  deceased  shall  be  en- 
titled to  the  share  or  interest  of  the  deceased  in  equal  pro- 
portions, except  in  case  of  a  will.  Hugh  Love  and  wife,  at 
the  time  of  his  death,  had  completed  the  four  years'  resi- 
dence required  by  the  act.  But  in  order  to  entitle  them  to  a 
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patent  it  was  necessary,  as  provided  in  section  6  of  said  act, 
that  they  should  make  proof  of  the  fact  of  four  years'  rest- 
drace  and  cultivation  required  by  said  act.  This  not  being 
done,  they  "were  not  entitled  to  a  patent    Afterwards  the 
widow  made  the  proof  and  became  entitled  to  one  half  of 
the  claim,  and  of  one  third  of  the  other  half,  as  no  patent 
had  issued  or  could  issue  until  the  proof  was  made.    We 
think  the  rule  is  that  the  land,  on  the  death  of  a  settler  be- 
fore he  is  entitled  to  a  patent,  by  reason  of  not  having  fully 
performed   the    residence    and  cultivation    and  made    the 
proofs,  descends  to   the  widow  and  children,  as  heirs,  in 
equal  proportions.  For  a  patent  will  not  relate  back  so  as 
to  bar  the  right  of  the  widow  to  hold  as  survivor,  any  further 
than  to  the  time  when  the  patentees  had  performed  all  the 
conditions  precedent,  so  as  to  entitle  them  to  it,  which  con- 
ditions required  proof  of  the  facts  of  residence  and  cultiva- 
tion in  addition  to  the  residence  and  cultivation  themselves. 
The  amendment  to  the  land  law  of  July  17,  1854,  which 
repealed  the  proviso  of  said  fourth  section  ''that  all  future 
contracts  by  any  person  or  persons  entitled  to  the  benefit 
of  this  act  for  tlie  sale  of  the  land  to  which  he  or  she  may 
be  entitled  under  this  act,  before  he  or  they  have  received 
a  patent  therefor,  shall  be  void,"  we  think  so  far  modified 
the  rights  of  parties  holding  under  said  section  as  to  subject 
the  land  to  the  local  laws  of  the  territory,  and  cause  them  to 
descend  under  such  laws  where  the  parties  had  in  all  re- 
spects complied  with  the  law  so  as  to  entitle  them  to  a 
patent.    That  is,  that  a  patent  when  issued  relates  back  to 
the  time  when  it  should  have  issued;  that  is,  to  the  time 
when  full  and  satisfactory  proof  had  been  made;  and  that 
from  that  time  the  land  would  descend  as  provided  by  our 
statute  of  descent    In  Dolph  v.  Barney^  recently  decided  in 
the  United  States  supreme  court,  it  is  held  that  the  amend- 
ment of  July  17,  1854,  has  modified  the  donation  law  in  this 
behalf.    In  the  case  before  us  the  final  proof  was  not  made 
until  after  the  death  of  Hugh  Love.    Mary  Love  took  by 
survivorship  one  third  of  said  south  h^lf  of  said  land.  Then 
having  purchased  one  third  from  Mrs.  Browning,  she  would 
own  the  fee  in  two  thirds  of  the  land,  and  her  right  of 
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dower  in  that  third  would  be  merged  as  well  as  in  the  third  . 
coming  by  survivorship. 

The  only  remaining  question  is  whether  Mary  Love  is  en- 
titled/  to  dower  in  the  remaining  one  third  of  the  land 
claimed  by  the  appellant,^  Charles  Love.  This  must  be  de- 
termined by  the  construction  of  the  statute.  Page  584, 
section  1,  provides,  "That  the  widow  of  every  deceased 
person  shall  be  entitled  to  dower,  or  the  use  during  her  nat- 
ural life  of  one  third  part  of  all  the  lands  whereof  her  hus- 
band was  seised  of  an  estate  of  inheritance  at  any  time 
during  the  marriage,  unless  she  is  lawfully  barred  thereof." 
It  has  been  held  by  this  court,  in  the  case  of  Dolph  v.  Bar- 
ney^ that  a  grant  to  a  settler  imder  the  donation  act  is  a 
grant  in  praesenti  of  an  estate  in  fee,  and  this  holding  was 
affirmed  in  the  same  case  by  the  supreme  court  of  the 
United  States.  So  the  question  is  settled  that  one  holding 
under  the  donation  law  became,  from  the  time  of  filing  his 
notification  in  the  land  office,  seised  of  an  estate  of  inherit- 
ance, which  is  an  estate  to  which  dower  attaches,  under  the 
provisions  of  the  statute.  That  this  estate  was  subject  to 
be  defeated  by  the  failure  of  the  settler  to  comply  with  the 
conditions  of  the  grant,  did  not  prevent  the  right  of  dower 
from  attaching  to  it,  for  until  such  failure  it  was  subject  to 
be  possessed  and  enjoyed  in  the  same  manner  as  though 
there  were  no  conditions  to  be  performed.  It  has  been  de- 
cided in  this  court  {McKay  v.  Freeman^  6  Or.  449)  that 
where  a  donation  claimant,  under  the  fourth  section  of  the  • 
act,  died  before  making  final  proof,  but  after  four  years' 
residence  and  cultivation,  his  widow  was  entitled  to  dower 
in  his  half  of  the  claim,  and  the  decision  in  that  case  is  de- 
cisive of  this,  as  far  as  the  question  of  dower  is  concerned. 

The  questions  above  discussed  embrace  all  the  points 
necessary  to  be  considered  in  this  case,  and  the  decree  of 
the  circuit  court  will  be  affirmed  with  costs. 
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A.  B.  HALLOCK,  Respondent,  v.  THE  CITY  OF  PORT- 
LAND. Apfellant. 

FtNi»iHGS  ON  Tkzal  BY  THE  CousT,  HOW  Regakoxd. — ^Wheii  a  case  is 
tried  before  the  court  without  the  ititerventioh'  of  a  jury,  the  find- 
ings  of  the  court  upon  the  facts  shall  be  deemed  as  a  verdict^  and 
may  be  set  aside  in  the  same  manner  and  for  the  same  reasons,  as 
ixr  as  applicable,  and  a  new  trial  granted. 

Ihbk— New  Trial,  When  a-  Matter  of  Discretion. — ^The  refusal  to 
grant  a  new  trial  on  the  ground  that  the  evidence  was  insufficient 
to  justify  the  finding  of  fact,  is  a  matter  resting  in  the  sound  dis- 
cretion of  the  court  below,  and  cannot  be  reviewed  on  at)peal.  Thie 
findings  of  fact  by  the  cottrt  below  must  be  accepted  as  correct 
until  8^  aside  in  that  court 

■ 

Affbal  from  Multnomah  County.    The  facts  are  stated  in 
the  opmion. 

/.  O.  MoreUmd^  Oity  Attorney^  for  appellant^ 

Reed  and  Bingham^  for  respondent. 

By  the  Court,  Pruc,  J.: 

This  action  was  brought  by  respondent  to  recover  back 
money  alleged  to  have  been  paid  under  a  mistake,  believing 
at  the  time  that  he  was  indebted  to  the  appellant  by  reason 
of  a  judgment  of  the  circuit  court  of  the  state  of  Oregon  for 
the  county  of  Multnomah,  bearing  date  of  October  14,  1874, 
claiming  now  that  said  judgment  had  been  satisfied  and 
paid  by  sale  of  respondent's  property  on  execution.  The 
answer  denies  that  there  was  anymistake,  or  that  the  judg- 
ment was  ever  satisfied.  And  for  further  defense  alleges 
that  die  said  judgment,  including  interest,  amounted  to  one 
hundred  and  thirteen  dollars  and  sixty-five  cents,  and  the 
execution  referred  to  in  the  complaint  was  in  a  suit  wherein 
Ladd  &  Tilton  were  plaintiffs,  A.  B.  Hallock,  defendant,  and 
the  Bank  of  British  Coliifhbia  and  the  city  of  Portland  were 
joined  .as  subsequent  lieji-holders  on  said  Hallock's  prop- 
erty; that  said  execution  was  returned  satisfied  by  the  sher- 
iff, but  in  truth  and  fact  there  was  not  enough  money  col- 
lected thereon  to  pay  all  of  said  liens,  and  that  the  return 
of  the  execution  satisfied  was  a  mistake.  The  replication 
alleges  that  sufficient  money  was  realized  out  of  the  sale  of 
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said  property  of  the  respondent  by  the  sheriff  to  satisfy  said 
judgment  in  fulL 

This  case  having  been  tried  by  the  court  without  the  in- 
tervttition  of  a  jury,  the  court  tiiereupcm  made  the  follow- 
ing findings  of  fact  and  law : 

On  looking  into  the  bill  of  exceptions  we  find  that  the 
only  exception  taken  and  the  only  error  alleged,  was  the  re- 
fusal of  the  court  below  to  grant  a  new  triaL  When  the 
trial  of  a  case  is  had  before  the  court  without  the  interven- 
tion of  a  jury,  ^^the  findings  of  the  court  upon  the  facts 
shall  be  deemed  as  a  verdict,  and  may  be  set  aside  in  the 
same  manner  and  for  the  same  reasons  as  far  as  applicable^ 
and  a  new  trial  granted."    (Civ.  Code,  149,  sec.  217.) 

As  the  motion  for  a  new  trial  was  based  wholly  upon  the 
insufficiency  of  the  evidence  to  justify  the  finding  of  fact, 
the  granting  of  the  motion  was  a  matter  resting  wholly  in 
the  discretion  of  the  court  below,  and  can  not  be  reviewed  on 
appeal.  {State  of  Oregon  v.  Wilson,  6  Or.  428;  State  v. 
FUzhugh,  2  Or.  227;  Hilliards  on  New  Trials,  7.) 

The  evidence  submitted  on  the  trial  is  substantially  re- 
ported in  the  bill  of  exceptions,  but  this  court  can  not  look 
into  it  in  order  to  ascertain  what  the  facts  are.  The  finding 
of  the  court  below  is  conclusive  upon  that  matter  here.  It 
appears  from  the  evidence  as  found  by  the  court  that  the 
execution  referred  to  in  the  pleadings  was  returned  by  the 
sheriff  ''satisfied  in  fulL"  But  it  is  claimed  that  there  was 
evidence  tending  to  show  that  the  return  of  the  sheriff  was 
incorrect;  but  that  matter  can  not  be  looked  into  bene,  as 
this  court  must  accept  the  finding  of  the  court  below  as  cor^ 
rect  on  the  issues  of  fact 

The  judgment  of  the  circuit  court  is  affirmed. 


THE  STATE  OF  OREGON,  Respondent,  v.  ATT^TX 

ODELL,  Appellant. 

CsiMB — ^AccoMPuCE,  TESTIMONY  OF. — ^Iii  a  Criminal  case  the  testimony 
of  an  accomplice  is  not  alone  sufficient  to  warrant  a  convktioti. 

Idem — Corroborating  Testimony. — Proof  that  the  prisoner  was  in  the 
same  town  about  the  time  of  the  alleged  commission  of  the  crime 
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is  not  alone  sufficient  to  corroborals  the  testimony  of  an  aocom- 
plice  and  warrant  a  conviction,  and  it  is  the  duty  of  the  court  to 
so  instruct  the  jury  when  asked  to  do  80  by  the  defendant, 

Appeaii  from  Yamhill  county. 

The  appellant  was  jointly  indicted  with  one  Moran  for  the 
crime  of  larceny  in  a  stx)re.  Moran  not  being  in  custody, 
the  appellant  was  tried  separately.  Upon  the  trial  the  dis- 
trict attorney  called  only  three  witnesses  on  behalf  of  the 
state:  William  George,  L.  C.  Forest,  and  James  Fowler, 
and  no  testimony  was  introduced  on  the  part  of  the  defend- 
ant except  as  to  the  general  reputation  of  the  witni^ 
George,  for  the  purposes  of  impeachment 

William  George  testified,  in  substance,  that  about  Hie 
time  charged  in  the  indictment,  he  (witness)  and  defend- 
ants Odell  and  Moran,  were  tpgethei:  in  Fowler's  saloon; 
and  that  the  defendant  Odell  went  out  and  directly  returned 
and  informed  witness  and  Moran  that  he  (Odell)  had  un- 
locked the  store-room  named  in  the  indictment,  and  wanted 
them  to  go  with  him ;  that  they  went  with  him  and  found 
the  store-room  unlocked,  and  that  Moran  went  in  and  carried 
out  the  property  named  in  the  indictment,  while  defendant 
Odell  and  witness  watched  on  the  outside  to  see  if  any  one 
was  watching  them;  in  other  words,  witness  and  defendant 
Odell  ^^stood  guard,''  one  on  either  side  of  the  house,  while 
Moran  carried  out  the  property ;  that  he  (witness)  furnished 
Moran  matches  to  light  the  store-room,  and  when  the  prop- 
erty was  brought  out  they  all  put  it  in  the  wagon  and  carried 
it  away,  all  going  away  together.  The  witness,  George,  swore 
to  every  material  fact  charged  in  the  indictment,  and  that  he 
was  present  aiding  and  abetting  in  the  commission  of  the 
offense.  L.  C.  Forest  testified  that  he  was  a  member  of  the 
firm  of  Hendrix  and  Forest^  mentioned  in  the  indictment; 
that  said  Hendrix  and  Forest  were  the  owners  of  the  prop- 
erty chayged  to  have  been  stolen,  and  that  near  the  time 
named  in  the  indictment  he  had  missed  from  their  sbos^- 
room  a  sack  of  flour,  but  nothing  else.  James  Fowler  tes- 
tified that  about  the  night  named  by  witness,  George,  the 
defendants,  Odell  and  Moran,  and  the  witness,  George,  were 
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together  ib  his  saloon  aad  were  drinking  freely;  tlMit  they 
went  away  about  ten  o'clock,  when  he  closed  his  saloon. 

After  the  testimony  was  closed,  the  defendant's  counsel 
submitted  and  asked  the  court  to  give  the  jury  the  following 
instructions^  which  were  refused : 

1.  That  a  conviction  of  the  defendant,'  Odell,  ca&  not  be 
had  upon  the  evidence  of  the  accomplice,  George,  unless 
he  be  corroborated  by  other  evidence  tending  to  show  the 
connection  of  defendant,  Odell,  with  the  commission  of  the 
crime  charged  in  the  indictment,  and  the  corroboration  is 
hot  sufficient  if  it  merely  show  the  commission  of  the  offense 
or  the  circumstances  of  the  commission. 

2.  The  fact  of  the  presence  of  the  defendant,  Odell,  in 
the  same  town  at  the  time  of  the  commission  of  the  offense, 
or  immediately  before  or  afterward,  is  not  sufficient  evi- 
dence to  connect  the  defendant,  Odell,  with  the  commission 
of  the  crime  charged  in  the  indictment. 

8.  The  fact  that  the  injured  persons  (Forest  and  Hen- 
drix)  missed  from  their  stote-room  about  the  time  charged 
in  the  indictment,  a  part  of  the  property  charged  in  the  in- 
dictment to  have  been  stolen,  is  not  alone  sufficient  evidence 
of  the  commission  of  the  crime  of  larceny,  or  any  crime, 
and  is  not  any  evidence  to  connect  the  defendant  with  the 
commission  of  the  crime  charged  in  this  indictment 

The  defendant  was  found  guilty  as  charged,  and  from  the 
judgment  of  conviction  this  appeal  is  taken* 

McCam  i£  Fenton,  for  appellant 

/.  /.  Whitney^  District  Attorney^  and  E.  0.  Bradshaw^  for 
the  state. 

By  the  Court,  Boisb,  J.: 

All  the  evidence  in  this  case  is  set  out  in  the  bill  of  ex- 
ceptions, and  we  think  it  appears  from  the  testimony  of  the 
witness,  William  George,  that  he  was  an  accomplice  with 
Moran  and  Odell  in  the  commission  of  the  alleged  crime. 
He  says:  ^Moran  went  in  and  carried  out  the  property 
named  in  the  indictment,  while  he  (the  witness)  and  defend- 
ant Odell  watched  on  the  outside  to  see  if  any  one  was 
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sidling  than."  Such  a  partieQ>atioii  in  the  oonumesion 
of  the  crime  would  make  him  an  accomplice.  (1  Bouvier 
Law  Dictionary,  52.)  Tlie  tenn  in  its  fullness  includes 
in  its  meaning  all  pers^ons  who  have  been  concerned  in  the 
commission  of  a  erime^  all  partioeps  criminis,  whethei:  they 
are  coitsidered  in  strict  legal  propriety  ai^  principals  in  the 
first  or  second  degree,  or  merely  as  accessories  before  or 
after  the  fact.  (1  Bussell  c^  Crimes;  4  Blackstone's  Com- 
mentaries,  831;  1  Phillips'  Ev.,  28.)  It  is  sufficient  that 
this  ^ould  appear  from  the  testimony  of  the  accomplice 
himself,  in  order  to  enable  the  prisoner  on  trial  to  make. the 
tpplicati<m  of  the  rule  that  no  conviction  can  be  had  on  the 
evidence  of  an  accomplice  >  without  corroborating  testimony. 
The  testimony  of  the  other  witne^es  only  tended  to  show 
that  Odell  was  in  the  town  about  the  time  of  the  commission 
of  the  alleged  crime,  and  that  a  sack  of  flour  was  missed 
from  the  place  where  the  larceny  was  alleged  to  have  been 
committed.  Such  evidence  did  not  tend  to  connect  the  ap- 
pellant with  the  commission  of  the,  crime.  Such  corrobo- 
ration as  tends  to  connect  the  accused  with  the  commission 
of  the  crime  is  required  I^y  the  statute  (page  862,  sec.  172) 
to  render  the  testimony  of  an  accomplice  sufficient  to  war- 
rant a  conviction. 

The  circuit  court  should  have  given  the  instruction  asked 
by  the  defendant's  counsel,  as  follows:  ^^A  conviction  of 
the  defendant,  Odell,  can  not  be  had  upon  the  evidence  of 
the  accomplice,  George,  unless  he  be  corroborated  by  other 
evidence  tending  to  show  the  connection  of  defendant, 
Odellf  with  the  commission  of  the  crime  alleged  in  the  in- 
dictment, and  the  corroboration  is  not  sufficient  if  it  merely 
show  the  commission  of  the  offense  or  the  circumstance^  of 
tiie  commisaion."  The  refusal  of  the  circuit  court  to  give 
this  instrQcti<xi  as  asked  would  have  been  error  had  not  the 
court  givea  the  same  in  substance  by  reading  the  statute, 
whidi  is  of  the  same  import^  and  we  therefore  think  that 
the  instruction  was  substantially  given,  and  the  refusal  to 
give  the  instruction  as  asked  did  not  injure  the  defendant 
Omin<MJ  for  the  prisoner  also  asked  the  court  to  give  the 

VIII.  Or#.-^ 
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following  instmction :  ^^The  fact  of  the  presence  of  the  de- 
fendant Odell  in  the  same  town  at  the  time  of  the  oonunis- 
sion  of  the  offense,  or  immediately  before  or  afterwards,  is 
not  sufficient  evidence  to  connect  the  defendant  Odell  with 
the  commission  of  the  crime  charged  in  the  indictment" 
This  instruction  the  court  refused  to  give,  and  stat^  to  the 
jtiry  that  it  would  be  error  for  the  court  to  give  it,  and  said : 
^I  am  not  permitted  to  state  the  evidence.  You  have  heard 
it  all,  and  of  its  effect  and  the  credibility  of  witnesses  you 
are  the  exclusive  judges."  The  remark  m&de  to  the  jury  by 
the  learned  judge  announces  a  sound  rule  of  the  law.  But 
does  this  instruction  a^  the  court  to  state  the  evidence  to 
the  jury,  the  evidence  adduced,  or  its  effect?  To  illustrate: 
Had  the  counsel  asked  the  court  to  instruct  the  jury  that  if 
they  believed  from  the  evidence  that  the  prisoner  was  in 
the  same  town  at  the  time  of  the  commission  of  the  crime, 
or  immediately  before  or  after,  that  fact  alone  would  not  be 
a  sufficient  corroboration  of  the  evidence  of  the  accomplice, 
G^rge,  to  warrant  a  conviction.  We  think  such  an  in- 
struction was  pertinent,  and  should  have  b^en  giveu. 

The  instruction  asked,'  taken  in  connection  with  the  first 
instruction  (which  was  given  in  substance) ,  and  the  evidence 
reported  in  tiie  bill  of  exceptions,  whidi  shows  that  the 
witness,  James  Fowler,  testified  that  ihe  prisoner  was  in  the 
town  about  the  time  of  the  conmiissicm  of  the  alleged  crime, 
simply  asked  the  court  to  declare  that  if  such  a  fact  was 
established,  it  alone  would  not  be  sufficient  to  connect 
the  prisoner  with  the  commifisicm  of  the  crime.  We  think 
the  instruction  should  have  been  given,  for  it  simply  asked 
the  court  to  say  to  the  jury  that  as  a  matter  of  law,  if  there 
was  no  other  evidence  before  the  jury  than  the  fact  that 
Odell  was  in  the  vicinity,  such  evidence  would  not  be  suf- 
ficient to  convict  While  the  court  has  not  the  right  to  tell 
the  jury  what  facts  have  been  proven,  or  declare  to  them 
the  weight  of  the  evidence  adduced,  so  far  as  the  credibility 
of  the  witnesses  is  concerned,  still,  when  the  statute  has 
declared,  as  in  section  172,  that  there  shall  be  some  other 
evidence  of  the  commission  of  the  crime  and  of  the  connec- 
tion of  the  prisoner  with  it  than  the  testimony  of  an  accom- 
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plioe,  it  was  €bB  duty  of  the  court  to  say  to  the  jury  that  the 
proof  of  the  fact  alone  that  the  accused  was  in  the  town  was 
not  sufficient.  The  refusal  of  the  court  to  gire  this  instruc- 
hoa  was  error  which  must  have  injured  the  prisoner,  for 
there  w|is  no  other  evidence  to  corroborate  the  testimony  of 
Oeorge. 

The  judgm^fit  will  be  reyersed,  and  the  case  remanded  to 
the  circuit  court  for  a  new  triaL 


WnXTAM  JOHNSON,  Respondent,  v.  THE  OREGON 
STEAM  NAVIGATION  COMPANY,  Apmllan?. 

PtEAUNG— Allegation  cv  Ownxbship  in  Action  roa  Conversion. — In 
an  action  for  the  wrongful  conversion  of  personal  property  when 
the  complaint  contains  no  allegation  that  it  was  either  the  property 
of  plaintiff  or  property  in  which  he  was  interested,  nor  any  alle- 
gation that  it  was  wrongfully  taken  from  his  possession,  it  it  not 
sufficient  to  sustain  a  judgment  after  verdict 

AivBAh  from  Clatsop  CSouAty.  The  facts  are  stated  in  tbe 
•opinion. 

Wm.  Strong  dk  Sans^  for  appellant. 

■  • 

/•  W»  Bobb  and  0.  TF«  FuUor^  for  respondent 

By  the  Court,  Prim,  J. : 

This  was  an  action  to  recover  damages  for  an  alleged 
wrongful  carrying  away  of  certain  personal  property  de- 
scribed in  the  complaint  The  action  was  originaUy  com- 
moioed  before  a  justice  of  the  peace  and  appealed  to  tlie 
•circuit  court,  where  it  was  tried,  and  a  judgment  having 
been  rendered  against  the  appellant,  an  appeal  has  been 
taken  to  this  court  The  assignments  of  error  are  as  fol- 
lows: 

1.  The  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

2.  The  court  erred  in  the  admission  of  testimony. 

The  material  parts  of  the  complaint  are  as  follows :  ^^That 
said  defendant,  on  or  about  the  nineteenth  day  of  July, 
1878|  by  its  agents  and  servants  wrongfully  carried  away 
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upon  one  of  its  steamboats  from  Fisherton,  W*  T.,  to 
Astoria,  Oregon,  one  chest  of  the  value  of  five  dollars,  and 
the  articles  contained  in  said  chest.  The  description  and 
value  of  said  articles  are  as  follows,  to  wit:  Gold  aud  cur- 
reaaj  one  hundred  and  ten  dollars,  one  oyershirt  of  the 
value  of  three  dollars,  one  red  undershirt  of  the  value  of 
two  dollars  and  fifty  cents^  one  pair  of  flannel  drawers,  of  the 
value  of  two  dollars  and  fifty  cents,  one  pocket  knife  of  tbe 
value  of  two  dollars  and  fifty  cents,  amounting  to  the  sum 
of  one  hundred  and  twenty-five  dollars.  That  said  plaintiff 
has  demanded  from  said  defendant  said  money  and  prop- 
erty, but  said  defendant  has  neglected  and  refused  to  deliver 
the  same  to  plaintiff.  That  said  plaintiff  has  Ipeen  at  great 
trouble  and  expense  in  tracing  and  searching  for  his  said 
property,  to  wit,  the  sum  of  twenty-five  dollars,  and  at  the 
expense  of  employing  attorneys  to  bring  and  prosecute  this 
action,  to  wit,  in  the  sum  of  twenty-five  dollars." 

The  first  assignment  of  error  is  well  taken.  The  first 
cause  of  action  is  for  wrongfully  carrying  away  certain  per- 
sonal property  frmn  Fishertcm  to  Astoria,  but  thei^  is  no 
allegation  that  it  was  either  the  property  of  the  plaimtiff  or 
property  in  which  he  was  in  any  way  interested.  Nor  is 
there  any  allegation  that  it  was  wrongfully  taken  from  the 
plaintiff.  Possession  will  not  be  presumed  to  be  unlawful 
until  it  is  shown  to  be  so.  In  fact,  the  possession  of  per- 
sonal property  is  prima  facie  evidence  of  ownership  in  said 
property,  either  special  or  general.  The  latter  part  of  the 
complaint  contains  this  expression,  '^That  said  plaintiff  has 
been  at  great  trouble  and  expense  in  tracing  and.  searching 
for  his  said  property.'*^  This  allegation  has  reference  to 
property  which  had  already  been  described,  and  the  words 
*'his  said  property''  could  not  enlarge  those  allegations. 
It  is  also  a  well  settled  rule  of  pleading,  that  a  pleading 
must  be  construed  most  strongly  against  the  pleader.  There 
being  no  cause  of  action  stated  in  the  complaint,  it  wa^  not 
a  defect  which  was  waived  by  answering  or  cured  by  ver- 
dict 

The  judgment  is  reversed  and  the  cause  reknanded  to  the 
court  below  for  further'prooeedings* 
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LUCIEN  REMII^LARD  m  al.,  Appellants,  v.  C.  H. 

PRESCOTT  BT  AL.,  Respondents. 

Mistake  m  Deed— Grantok. — In  order  to  show  a  mistake  in  a  deed, 
it  must  be  shown  that  the  grantor  was  a  party  to  the  mistake. 

Idem — ^Degree  of  Proof. — In  order  to  establish  a  mistake  in  a  deed,  it 
is  necessary  that  the  mistake  be  shown  by  clear  and  convincing 
proof,  since  the  evidence  must  overcome  the  strong  presumption 
existing  in  favor  of  written  instruments,  which  should  not 'be  an- 
nnlled  by  uncertain  and  contradictory  testimony. 

Estoppel — Pleading. — ^An  estoppel,  to  be  relied  upon,  must  be  pleaded 
where  there  is  an  opportunity  to  plead  it 

Appeal  from  Union  County. 

This  is  a  suit  in  equity,  originally  brought  by  the  ap- 
pellants, Lucien  and  Edward  BemiUard,  who  claim  to  be 
the  legal  owners  of  an  undivided  half  and  equitable  own- 
ers  of  the  other  half  of  lot  No.  4,  oj^  block.  No.  1,  in  the 
town  of  Union,  to  compel  the  respondent  Prescott  to  con- 
vey to  them  the  undivided  half  of  said  lot  4.  Prescott 
having  subsequently  begun  an  action  to  eject  the  ap- 
pellants from  lots  4  and  5,  ia  said  block,  and  the  appellants 
having  filed  a  cross-bill  to  enjoin  said  action,  claiming  an 
equitable  defense  as  to  lot  4  in  both  appellants,  and  as  to 
lot  5  in  the  appellant  Lucien  Kemillard,  the  two  suits  were, 
by  order  of  the  court,  ocmsolidated. 

The  facts  alleged  are  in  effect:  That  in  the  month  of 
March,  1865,  one  A.  C.  Cbraig  purchased  of  J.  A.  J.  Chap- 
man, respondent,  lots  4  and  5,  in  block  Na  1,  in  the  town 
of  Unicm,  Union  county,  and  went  into  the  possession 
thereof;  that  tiiereafter,  on  March  3,  1865,  no  deed  having 
been  made  by  Chapman  to  Craig  therefor,  and  Craig  being 
absent  from  home,  Prescott,  acting  for  and  in  behalf  of 
Craig,  OD  his  own  motion,  procured  of  Chapman  a  deed  for 
said  lots  in  fulfillment  af  said  contract  of  purchase,  but 
that  by  mistake,  inadvertence,  or  at  the  solicitation  of. 
Prescott,  said  deed  of  conveyance  was  executed  by  Chap- 
man to  Prescott  and  Craig,  when  it  should  have  been  to 
Craig  alone;  that  on  — ^ — ,  1872,  Craig  conveyed,  for  a 
valuable  consideration,  lot  4  to  respondent  £.  Eemillard, 
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and  E.   Remillard  conveyed  the  same  to  respondent  L. 

Remillard,  on ^  1874,  and  on  May,  1877,  L.  Bemillard 

reconveyed  an  undivided  half  thereof  to  said  E.  Bemillard, 
and  that  they  are  now  the  owners  thereof;  that  Craig,  for  a 
valuable  consideration,  conveyed  lot  5  to  E.  S.  McGomas, 
and  McComas  conveyed  to  L.  Remillard,  who  is  now  owner 
of  the  same;  that  appellants  and  their  grantors  have  at  all 
times  since  March  8,  1865,  had  full  and  undisturbed  pos- 
session  of  said  lots  Nos.  4  and  5,  and  claimed  title  and  had 
the  exclusive  use  and  occupation  thereof,  Prescott  having 
full  knowledge  and  information  thereof ;  that  Prescott  ad- 
vised and  procured  appellants  and  their  grantors  to  pur- 
chase said  lots  from  Craig,  and  acquiesced  in  the  purchase 
and  possession  thereof,  with  full  knowledge,  and  acquiesced 
in,  and  received  large  sums  of  money  from  appellants  and 
their  grant<Mrs  for  buildings  and  improvements  put  upon 
said  lots  with,  knowledge  that  appellants  and  their  grant- 
ors claimed  to  be  sole  owners  thereof;  that  appellants 
and  grantors  have  paid  all  taxes  thereon  since  1865; 
that  lot  4  is  worth  one  thousand  dollars,  and  lot  5  is 
wortli  two  hundred  dollars;  that  neither  appellants  nor 
their  grantors  had  any  knowledge  that  Prescott  claimed 
any  interest  therein,  or  had  any  title  thereto;  that  Prescott 
had  knowledge  of  each  of  said  conveyances  at  the  time  they 
were  made,  and  made  no  objection  thereto,  and  has  been 
living  in  and  near  said  town  of  Union  ever  since  1865  most 
of  the  time;  that  he  has  been  advised  of  said  mistake  or 
misdescription  in  said  deed,  and  requested  to  rectify  it,  but 
refuses  to  do  so;  that  Prescott,  on  March,  1878,  procured  a 
deed  from  one  Frederick  Nodine  and  wife  to  said  lots  4: 
and  6. 

Prescott,  by  his  separate  answer,  denies  all  the  material 
allegations  of  the  complaint,  and  sets  up  as  a  further  de- 
fense that  in  1868  Prescott  and  Craig  purchased  lots  4  and 
6.  and  thereafter  erected  buildings  thereon,  and  occupied 
the  same  as  a  saloon ;  that  defendant  Prescott  paid  to  Craig 
four  hundred  and  fifty  dollars  towards  erecting  said  build- 
ing, and  that  Chapman  properly  executed  said  deed  of 
March  8,  1865,  to  Craig  and  Prescott,  and  that  the  said 
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deed  was  duly  recorded  in  the  county  records;  and  for  a 

further    defense  that  Chapman  was  on  March  1,   1865, 

largely  indebted  to  Blaumer  &  Bosenblat,  and   that   said 

Blauiner  &  Bosenblat  sued  Chapman,  and   attached   said 

lots  4  and  5  on  that  day ;  that  on  the  si^th  day  of  March, 

1865,  Chapman  gave  a  delivery  bond  for  the  property,  and 

Nodine  and  Bennington  were  two  of  the  sureties  thereon; 

that  Chapman,  in  consideration  therefor,  and  of  the  release 

of  said  property  from  attachment,  conveyed  to  them,  Nodine 

and  Bennington,  said  lots  4  and  5,  with  other  property ;  that 

said  Bennington  deeded  his  interest  to  said  Nodine,  and 

said  Nodine  and  wife  to  Prescott,  in  January,  1878,  which 

deeds  were  duly  recorded. 

It  IS  also  alleged  as  master  of  estoppel  against  the  appel- 
lants that  Nodine,  in  the  fall  of  1867,  published  a  notice 
calling  on  all  persons  to  come  forward  on  a  day  mentioned, 
and  claim  any  right  or  title  they  might  have  in  any  of  said 
lots,  that  he  was  going  to  have  them  sold  at  public  sale;  but 
that  Craig  did  not  make  any  daim  to  them,  and  that  the 
same  were  sold  to  Nodine,  and  that  Prescott  claims  title  to 
the  whole  of  said  lots  4  and  5.  The  appellants  filed  a  de- 
murrer to  the  separate  defense  in  the  answer,  setting  up  title 
in  Prescott  from  Chapman  through  Nodine  and  Bennington, 
and  setting  up  matter  in  estoppel.  The  demurrer  was  son- 
tained  as  to  the  estoppel  and  overruled  as  to  the  other  de* 
fense.  Thereupon  the  appellants  filed  their  reply,  denying 
all  the  material  allegations  in  the  answer.  Upon  the  trial 
the  court  found  that  there  was  no  equity  in  the  bill,  and  it 
was  therefore  dismissed.  From  that  order  this  appeal  is 
taken. 

Baker  dk  Eakin^  for  appellant: 

Where  a  person  undertakes  to  act  for  another  and  takes  a 
conveyance  in  his  own  name  which  he  undertook  to  obtain 
for  another,  equity  will  consider  it  a  trust  for  his  principal. 
(6  Paige's  Ch.  355;  Hill  on  Trustees,  144.)  If  A.  purchase 
an  estate  with  his  own  money,  and  the  deed  is  taken  in  the 
nanae  of  B.,  a  trust  results  to  A.,  and  may  be  proved  by 
paroL    (1  Johns.  Ch.  582;  6  Paige's  Ch.  355;  2  Johns.  Ch. 
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406;  Lomax  Digest,  200;  4  Kent's  Com.  806;  2  Story^s  Eq. 
Jnr.  1201,  note  2 ;  5  Barb.  51 ;  21  Ohio,  547 ;  16  Barb.  876 ;  6 
Or.  204.) 

Where  the  owner  of  real  estate  suffers  another  to  pur- 
chase the  estate  from  a  third  person,  and  erect  valuable 
improvements  thereon  under  the  erroneous  belief  that  he 
has  a  good  title,  and  intentionally  conceals  his  title  from 
the  purchaser,  he  is  estopped  from  thereafter  setting  up  his 
legal  title.  (3  Paige's  Ch.  546;  1  Johns.  Ch.  864;  Bigelow 
on  Estoppel,  608.)  Even  though  his  deed  is  recorded. 
(Bigelow  on  Estoppel,  466,  583 ;  46  Texas,  871 ;  12  Met  494.) 
A  sheriff  acquires  no  possession  or  title  to  real  estate  by 
attachment.  The  attachment  becomes  only  a  lien;  and  if 
released  before  execution  issues,  it  leaves  the  title  unaf- 
fected.   (5  Or.,  46.) 

Stems  <&  Balleray^  and  F.  M.  I  shy  for  respondents : 

To  establish  a  resulting  trust  in  a  case  like  this,  it  is 
necessary  to  show  mistake  on  the  part  of  the  common  grant- 
or, and  rruda  fides  on  the  part  of  the  person  procuring  the 
deed  to  himself.  (Lewin  on  Trusts,  201 ;  Brovm  v.  Kennedy >, 
38  Beav.  188;  PhiUipsan  v.  Kerry j  82  Beav.  544;  Kerr  on 
Fraud  and  Mistake,  429.)  Or  a  mutual  mistake  of  the  par- 
ties. (1  Perry  on  Trusts,  sec.  186,  217;  Andrews  v.  Essex 
Ins.  Co.y  8  Mason,  10;  Bradford  v,  Romneyy  80  Beav.  481.) 
The  mistake,  if  any,  must  also  be  clearly  proved  and  put  be- 
yond cavil,  as  it  operates  to  vary  a  written  instrument 
(Holmes  v.  Constance^  12  Ver.  279;  CfiUespie  v,  Moon^  2 
Johns.  Ch.  596 ;  Atiy,  General  v.  Sitweli^  1  Young  &  GoUyer, 
588 ;  Tucker  v.  Madden^  44  Maine,  206 ;  HiUman  v.  Wright^ 
9  Ind.  126;  Linn  v.  Balkey^  7  Ind.  69;  Ruffner  v,  McConnelly 
17  HI.  212.) 

Or  there  must  have  been  fraud  and  circumvention  of  the 
common  grantor  Chapman  by  Prescott  in  obtaining  the 
deed.  If  a  resulting  trust  is  to  be  established  on  account  of 
fraud,  the  fraud  must  be  alleged,  and  clearly,  plainly,  and 
specifically  made  out.  Facts  constituting  fraud  must  be  al- 
leged. (Harding  v.  Handy ^  n  Wheat  103;  Conway  v,  EUi" 
sonj  14  Ark  360;  Pendleton       OcMoway^  9  Ohio,  178;  Bell 
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«.  Henderson^  6  How.  Miss.  811;  Farey  v,  Olark^  8  Wend. 
687;  Kerr  on  Fraud  and  Mistake,  865.)  Fraud  must  be 
clearly  and  distinctly  proved  as  alleged.  {Rohson  v.  Earl  of 
Devon^  4  Jour.  U.  S.  248 ;  Jennings  v.  Broughton^  17  Beav. 
239;  Kerr  on  Fraud  and  Mistake,  p.  882-8;  Luf  v.  Lordj 
11  Jour.,  N.  S.  50 ;  Parr  v.  Jewell^  1  Kay  and  Johnson,  671 ; 
HiU  on  Trustees,  4  Am.  ed.  264  and  265 ;  Miller  v.  Cotton, 
5  Ga.  346.) 

Eespondent  insists  that  he  is  not  estopped  to  assert  his 
rights  as  against  the  appellants,  for  the  reason  that  appel- 
lants had  all  the  notice  of  respondents'  title  which  the  law 
requires  to  be  given  by  the  record  of  the  deed,  recorded 
March  4, 1865.  (3  Washb.  on  Seal  Prop.  8  ed.  72  and  292; 
Flt^nt  V.  Anold,  2  Met  619,  625 ;  HiU  v,  Epley,  81  Penn.  St 
331 ;  Fisher's  Ex^rs  v.  Mossman^  11  Ohio  St  42 ;  Ferris  v. 
Goover  et  al,  10  Cal.  589;  Davis  v.  Davis,  26  Cal.  23.)  A 
party  to  be  estopped  by  a  statement^  must  have  misled  the 
party  claiming  the  estoppel,  and  such  party  must  also  have 
acted  on  the  faith  of  it  (Bigelow  on  Estoppel,  492,  note  4; 
Garlinghouse  v.  Whitehouse,  51  Barh  208 ;  Kerr  on  Fraud 
■and  Mistake,  132;  Dann  v.  Spurrier,  7  Ver.  230;  4  E.  D. 
Smith,  N.  Y.  296;  8  Wash.  R.  75.)  And  the  statements 
claimed  as  working^  on  estoppel  must  have  been  exclusively 
acted  on,  and  the  party  must  have  been  justifiable  in  so  ex- 
clusively acting  on  th^oi.  (Bigelow  on  Estoppel,  498;  Mc- 
Master  v.  Ins.  Go.  of  N.  A.,  55  N.  Y.  222.) 

Matter  out  of  which  an  estoppel  arises  must  be  clearly 
proved.  {Prebel  v.  Gonyer,  66  111.  870 ;  Davis  v.  Davis,  26 
CaL  28.)  An  estoppel,  also,  when  relied  on  and  there  is  an 
opportunity  to  plead  it,  must  be  pleaded.  {Brinkerhoof  v. 
Lansing,  4  Johns.  Ch.  70;  Argvello  v.  E dinger,  10  Cal.  150; 
Downer  v.  Smith,  24  Cal.  114 ;  Blum  v.  Robertson,  24  Cal. 
127 ;  Clark  v.  Huher,  25  Cal.  598 ;  Flandrewki  v.  Downey ^  28 
CaL  854.) 

By  Uie  Court,  Boise,  J. : 

The  appellants  claim  that  their  demurrer  to  that  part  pf 
the  answer  of  the  respondent  Prescott  which  sets  up  a  con- 
veyance of  the  property  from  Chapman  to  Nodine  and 
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Bennington,  and  from  them  through  m^sne  conveyances  to 
Prescott,  should  be  sustained.  Aa  this  conveyance  from 
Chapman  to  Nodine  and  Benningtcm  was  made  after  the 
deed  from  Chapman  to  Craig  and  Prescott,  we  think  there 
is  no  question  but  what  this  part  of  the  answer  constitutes 
no  defense,  and  that  the  demurrer  is  well  taken,  so  that 
Prescott  has  by  the  pleadings  no  further  interest  in  the 
property  in  dispute  than  that  which  he  holds  under  the  deed 
from  Chapman  to  Craig  and  himself,  which  is  an  undivided 
half  interest. 

We  will  now  consider  Prescott's  interest  under  this  last 
named  deed.  The  appellants  allege  that  in  March,  1865, 
A.  C.  Craig  purchased  these  lots  of  J.  A.  J.  Chapman ;  that 
thereafter,  no  deed  having  been  made  by  Chapman  to  Craig 
therefor,  and  Craig  being  absent  from  home,  ^^defendant 
Prescott,  acting  for  and  in  behalf  of  Craig,''  on  his  own  mo- 
tion, procured  of  respondent  Chapman  a  deed  tor  said  lots( 
in  fulfillment  of  said  contract  of  purchase.  But  "by  mis- 
take, inadvertence,  or  at  the  solicitation  of  defendant  Pres- 
cott, said  deed  of  conveyance  was  executed  by  said  Chapman 
to  said  Prescott  and  Craig  when  it  should  have  been  to* 
Craig  alone."  These  allegations  are  denied  and  the  deter- 
mination  of  the  case  must  rest  on  the  discussion  of  these 
issues  of  fact. 

It  is  alleged  that  the  name  of  Prescott  was  inserted  in  the 
deed  by  mistake.  Craig,  who  is  a  witness  for  the  appellant, 
testified  in  relation  to  his  purchase  of  the  lots  from  Chap- 
man that  he  was  to  have  the  lots  f<H*  improving  them.  This 
improvement  commenced  in  February,  1864.  He  then  put 
up  a  building  in  the  spring  of  1864,  twenty  by  twenty-six 
feet.  There  was  no  particular  understanding  what  the  im- 
provements were  to  be.  He  then  put  up  an  addition,  mak- 
ing the  building  forty  feet  in  length,  with  a  small  kitchen 
attached.  He  states  also  that  he  paid  the  taxes  on  the 
property  until  he  sold  it,  and  collected  the  rents,  and  that 
he  was  in  sole  possession.  He  is  corroborated  as  to  the 
possession  and  receiving  the  rents  by  the  appellants,  and 
other  witnesses  of  the  appellants.  Prescott  testifies  that 
the  lots  were  deeded  to  himself  and  Craig  by  Chapman  in 
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eoDsidQiration  of  their  improvement,  Chapman,  who  was 
tike  proprietor  of  the  town  of  Union,  being  desirons  to  have 
these  improvements  made  to  build  up  the  town,  and  there- 
by enhance  the  vahie  of  his  adjoining  property;  that  no 
oon^deration  was  paid  for  them  except  one  or  two  dollars, 
which  he  paid;  that  he  helped  Craig  to  put  the  improve- 
ments on  the  lots;  that  he  negotiated  with  Chapman  for 
lot  five,  and  had  an  understanding  with  Craig  that  they 
w€^  to  improve  and  own  the  lots  in  common;  and  that 
fearing  that  Chapman's  property  would  be  attached,  he  pro- 
cured the  deed  and  had  it  recorded*  Craig  and  Chapman 
are  the  only  witnesses  who  have  personal  knowledge  as  to 
their  understanding  of  the  ownership  of  the  property  when 
the  deed  was  executed.  Prescott  is  the  only  witness  who 
knows  whether  or  not  there  was  a  mistake  made  by  Chap- 
man in  executing  the  deed  to  Craig  and  Prescott  instead  of 
to  Prescott  alone,  and  he  testifies  that  the  deed  was  exe- 
cuted by  Chapman  to  himself  and  Craig  according  to  Chap- 
man's, Craig's,  and  his  understanding  at  the  time ;  and  that 
they,  Prescott  and  Craig,  were  to  have  the  lots  in  common 
for  improving  them. 

We  think  from  this  evidence  that  it  is  not  proven  that 
the  grantor.  Chapman,  made  a  mistake  as  alleged  when  he 
executed  the  deed.  In  order  to  show  a  mistake,  it  should 
be  shown  that  Chapman,  the  grantor,  was  a  party  to  it. 
(Lewin  on  Trusts,  201 ;  33  Beav.  133 ;  Kerr  on  Fraud  and 
Mistake,  429;  1  Perry  on  Trusts,  217.)  In  order  to  estab- 
lish a  mistake  in  a  deed  it  is  necessary  to  show  it  by  clear 
and  ocmvindng  proof,  as  the  evidence  must  overcome  the 
strong  presumption  which  exists  in  favor  of  written  instru- 
ments, which  should  not  be  annulled  by  uncertain  and  con- 
Isradictory  testimony.  (CfUlespie  v.  Moon^  2  Johnson's  Ch. 
27»;  HiOman  v.  Wright^  9  Ind.  126.) 

Tlie  next  questicm  is,  did  Prescott  obtain  this  deed  by 
fraud!  On  this  subject  the  testimony  is  conflicting;  Craig 
and  Prescott  being  the  only  witnesses  who  have  any  personal 
knowledge,  and  they  disagree.  There  is  some  evidence  of 
the  acts  and  declarations  of  Prescott  which  tend  to  corrob- 
oiate  the  testimony  of  Craig,  that^he  alone  was  to  have  the 
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deed*  He  seems  to  have  had  the  control  of  the  property 
after  the  deed  was  made,  except  while  he  and  Prescott 
occupied  it  as  a  saloon.  There  is  on,  the  other  hand  the 
fact  that  Craig,  knowing  that  the  deed  was  made  to  Pres- 
cott and  himself,  made  no  effort  to  get  the  whole  title,  and 
when  he  sold  the  property  made  a  quitclaim  deed  to  it,  grant- 
ing simply  his  right  in  the  premises.  He  and  Prescott  were 
also,  at  the  time  the  deed  was  made,  partners  in  business, 
and  in  circumstances  where  they  would  be  likely  to  embark 
together  in  such  an  enterprise.  And  there  is  also  the  fact 
that  Prescott  was  at  the  pains  to  obtain  the  deed  and  paid 
the  nominal  consideration  therefor. 

From  the  whole  evidence  we  think  the  fact  of  fraud  in 
obtaining  the  deed  is  not  clearly  established,  and  that  we 
would  not  be  warranted  in  finding  that  the  deed  was  ob- 
tained from  Chapman  by  fraud,  and  that  to  do  so  on  the 
evidence  before  us  would  be  going  beyond  the  rules  estab- 
lished in  any  of  the  numerous  cases  cited  by  counsel. 

The  only  remaining  question  is  as  to  the  estoppeL  The 
appellants  daim  title  by  estoppel,  and  if  they  intended  to 
rely  on  such  title,  they  should  have  pleaded  it  in  the.  com- 
plaint, as  they  had  an  opportunity  to  do  so.  They  made 
their  case  in  the  complaint,  wherein  they  relied  on  the  fact 
that  Craig  had  purchased  the  property  from  Chapman  and 
that  by  mistake  on  the  procurement  of  Prescott  the  deed 
was  made  to  Prescott  and  Craig.  We  think,  therefore,  that 
the  matter  of  estoppel  as  sustaining  the  claim  of  the  appel- 
lant as  prayed  for  can  not  be  considered  in  the  case. 

There  were  some  other  questions  which  were  discussed 
to  some  extent  in  the  argument  which  are  not  pertinent  to 
the  issues  as  made  by  the  pleadings,  and  it  is  not  necessary 
to  consider  them  here. 

We  do  not  find  any  error  in  the  findings  or  determination 
of  the  circuit  court,  and  its  decree  will  be  affirmed  by  this 
'  court  wjih  cost& 
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JOHN  PAGE  ET  al;,  Respondents,  v.  HENRY  FINLEY 

BT  AL.,  Appellants. 

Impbacring  Witness— General  REPtrrATiON.— The  regular  mode  of 
examining  into  the  general  reputation  is  to  inquire  of  the  witness 
first  whether  he  knew  the  general  reputation  of  the  person  in 
question  among  his  neighbors^  and  if  his  answer  is  in  the  affirma- 
tire,  then  he  may  be  asked  what  that  reputation  is. 

IvsntucnoN — ^Matters  not  Pestinbnt.— The  mere  omission  to  in- 
stnxt  upon  matters  pertinent  to  the  case  is  not  error,  without  tiie 
attention  of  the  court  is  called  to  the  matter. 

Appbaij  frGta  Polk  County.    The  facte  are  stated  in  the 
opinioiL 

EfUght  dk  Lard,  for  appellants. 

Ben.  Hayderij  and  Wm.  H.  Holmes^  for  respondents 

« 
By  the  Court,  Pbim,  J.: 

This  is  an  appeal  from  a  judgment  in  an  action  for  dam-  - 
ages,  for  the  malicious  utterance  of  defamatory  words.  The 
complaint  in  brief  alleges  that  on  the  sixth  and  seventh  days 
of  June,  1878,  in  the  county  of  Polk  and  state  of  Oregon,  the 
appellant,  Ellizabeth  Finley,  maliciously  and  falsely  accused 
the  req>ondent,  Eva  Page,  of  the  crime  of  adultery,  com- 
mitted with  one  W.  B.  Boss  and  one  Sel  Finley.  The 
answer  denies  the  allegations  of  the  complaint;  and  in  their 
separate  answer  the  appellants  justify  by  alleging  that  the 
appellant^  Elizabeth  Finley,  in  June,  1878,  in  the  county  of 
Pdk  and  state  of  Oregon,  caught  the  said  Eva  Page  and 
the  said  Boss  in  the  act  of  adultery;  and  in  mitigation  of 
damage  allege  the  lewd  acts  and  unchaste  conduct  of  the 
said  Eva  Page  at  different  times  with  the  said  Sel  Finley 
and  other  persons;  and  further  allege  that  the  words  were 
q)oken  in  their  own  house,  and  nowhere  else,  in  a  conver* 
svtioii  addressed  to  the  said  Elizabeth  Finley  by  the  said 
Jdm  Pftge  and  the  said  Boss,  concerning  the  chastity  of 
the  said  Eva  Page,  in  the  presence  and  hearing  cmly  of  the 
parties  to  this  action  and  the  said  Boss,  and  wei^  spoken 
wth  no  intention  to  injure  or  defame  the  said  Eva  Page. 
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The  allegations  of  the  separate  answer  were  put  in  issue  by 
stipulation  of  the  parties  without  replicatioxL 

The  bill  of  exceptions  shows  that  at  the  trial  the  defend- 
ants introduced  the  testimony  of  several  witnesses  tending  to 
prove  that  the  plaintiff,  Eva  Page,  was  a  lewd  and  unchaste 
woman.  After  the  defendants  had  rested  their  case,  the 
plaintiffs  then  called  the  following  witnesses  for  the  pur- 
pose of  proving  that  the  general  reputation  of  the  plaintiff, 
Eva  Page,  for  chastity,  was  good. 

Mr.  Stevens,  who  testified  that  he  knew  the  plaintiff, 
Eva  Page,  intimately,  and  had  so  known  her  since  1875,  but 
that  she  had  not  lived  an  his  immediate  neighborhood  since 
that  year.  The  counsel  for  the  plaintiffs  then  asked  the^ 
witness  the  following  question:  "What  is  her  reputation 
for  chastity  in  your  neighborhood?"  To  that  question  the 
counsel  for  the  defendants  objected,  for  tho  reason  it  had 
nob  been  shown  by  the  previous  testimony  of  the  witness 
that  he  knew  what  her  general  reputation  for  chastity  was, 
«nd  was  therefore  incompetent  to  testify  on  that  subject. 
The  court  overruled  the  objection,  and  the  defendants,  by 
their  counsel,  duly  excepted,  and  the  exception  was  allowed 
by  the  oourt 

The  same  interrogatory  was  put  to  several  other  witnesses, 
to  which  they  replied  to  the  same  effect  Exceptions  wm'^ 
then  and  ihere  duly  taken  and  allowed  by  the  court  The  ad- 
mission of  the  testimony  of  these  witnesses  is  assigned  as 
error,  for  the  reason  that  they  had  not  been  asked,  nor  had 
ihey  testified  that  they  knew  what  the  general  reputaticm  of 
the  person  in  question,  for  chastity,  was.  This  assignment 
we  think  is  well  taken.  While  it  has  been  held  in  somo 
cases  that  the  preliminary  questions  as  to  the  knowledge  of 
the  reputation  need  not  be  put,  we  think  the  point  has  been 
settled  the  other  way  by  the  later  and  better  authorities. 
Mr.  Greenleaf  says:  "The  regular  mode  of  examining  into 
the  general  reputation  is  to  inquire  of  the  witness  whether 
he  knows  the  general  reputation  of  the  person  in  questaon 
among  his  neighbors,  and  what  that  reputation  is.''  (1 
Oreenleaf  on  Evidence,  sec  461.)  Thus  it  will  be  seen  that 
the  question  excepted  to  is  objectionable  in  two  particulatBt 
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1.  The  witoeeses  were  asked  what  the  reputation  qt  the 
party,  for  chastity,  was,  without  first  being  asked  whether 
they  knew  what  that  reputation  was.  2.  They  were  asked 
as  to  her  reputation  instead  of  her  general  reputation  among 
her  neighbors.  .       '    ' 

The  next  all^;ed  error  is  as  to  the  ninth  mstruction  upon 
the  question  of  damages.  |t  is  claimed  that  the  court  erred 
in  failing  to  give  to  the  jury  any  definite  rule  as  to  the 
measure  of  damages.  If  appellants  desired  special  instruc- 
tioQS  upon  that  subject,  they  should  have  presented  such 
instructions  as  theiy  desired  with  a  request  that  they  be  sub- 
mitted to  the  consideration  of  the  jury.  Then  a  refusal  to 
instruct  as  requested  could  have  been  assigned  as  error. 
This  assignment  we  think  is  not  well  tak^i. 

The  next  assignment  of  error  complained  of  is  as  to  ^e 
instructions  given  at  the  request  of  the  respondents,  as -fol- 
lows: ^he  character  of  evidence  to  prove  the  justification 
must  be  such  as  would,  warrant  them  (the  jury)  in  convict- 
mg  of  the  crime  charged."  This  instruction  refers  to  the 
quality  and  not  to  the  quantity  or  degree  of  evidence  neces- 
sary to  prove  the  justification,  and  is  therefore  not  object- 
tionable.  It  would  have  been  better  perhaps  to  have  used 
language  more  definite  in  its  meaning* 

The  court  having  erred  in  admitting  the  witnesses  to 
testify  as  to  reputation  as  alleged  in  the  first  assignment, 
the  judgment  should  be  reversed,  and  the  case  remanded 
to  the  court  below  for  a  new  trial. 


JOSEPH  E.   BENTLEY   bt  al.,   Appellants,  v.   RE- 
BECCA F.  JONES  BT  AL.,  Respondents. 

Appeal — Execution — May  be  Recalled,  When. — When  an  appeal  has 
been  taken  from  a  judgment  and  undertaking  given  for  a  stay  of 
proceedings,  an  execution  issued  thereon  may  be  recalled  and  set 
aside  by  the  circuit  court  on  motion. 

Idem — Evidence  not  Produced  in  Lower  Court. — No  paper  or  other 
evidence  not  produced  at  the  hearing  of  the  motion  in  the  circuit 
court  can  be  considered  by  the  appellate  court 

Appeal  from  Liim  County..  The  facts  are  stated  in  the 
opinion. 
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8.  A.  Johns  and  T.  B.  HaeJdeman^  for  appellants. 

/•  K.  Weatherford  avid  N.  B.  Humphreys^  for  respond- 
ents. 

By  the  Court,  Pbim,  J.:- 

This  is  a  motion  by  respondents  before  Jndge  Harding,  at 
chambers,  to  set  aside  an  execution  issued  cm  a  judgment 
in  favor  of  appellants  and  against  respondents  for  one  dol* 
lar  damages,  and  for  two  hundred  and  thirteen  dollars  and 
eighty  cents,*  costs  and  disbursements,  for  the  reason  that 
an  appeal  had  been  taken  to  the  supreme  court  by  respond- 
ents, whereby  proceedings  were  stayed  as  provided  by  law. 
The  motion  was  heard  in  term  time,  and  allowed,  and  an 
order  made  setting  aside  the  execution,  and  for  costs  and 
disbursements.  From  this  order  and  judgment  an  appeal 
has  been  taken  to  this  court. 

On  looking  into  the  transcript  it  will  be  seen  that  the 
motion  was  based  upon  the  affidavit  of  John  C.  Elder,  one 
of  the  respondents.  The  order  setting  aside  the  execution, 
it  api)ears,  was  based  upon  that  affidavit,  as  the  record  fails 
to  show  that  any  other  paper  was  produced  by  either  side. 
Appellants  having  failed,  on  the  hearing  of  the  motion,  to 
controvert  the  facts  stated  in  the  motion  and  affidavit  upon 
which  it  was  based,  they  were  and  should  have  been  treated 
as  true.  The  material  provisions  of  the  undertaking  on  ap- 
peal, as  set  out  in  said  affidavit,  were  sufficient,  if  true,  to 
sustain  the  motion.  If  not  properly  set  out  therein,  they 
should  have  been  controverted  by  the  other  side,  by  counter 
affidavits  or  by  producing  a  certified  copy  of  the  original 
undertaking  on  file.  Kespondents  having  failed  to  avail 
themselves  of  this  privilege  at  the  hearing  of  the  motion, 
the  court  very  properly  held  that  the  execution  had  been 
improperly  issued  and  should  be  recalled. 

But  it  appears  that  the  original  undertaking  filed  on  the 
appeal  has  been  sent  up  with  the  transcript  to  this  court, 
and  upon  inspection  it  will  be  seen  that  its  provisions  were 
insufficient  to  operate  as  a  stay  of  execution.  It  is  claimed, 
however,  that  this  paper  is  i0iproi)erly  here  and  should  not 
be  considered  by  this  court.    TW^  position  we  are  of  opin* 
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ion  is  correet  This  paper  properly  belongs  to  the  files  iA 
Uie  original  case,  and  has  no  connection  whatever  with  the 
transcript  in  this  proceeding  unless  produced  in  evidence 
at  tdie  hearing,  and  ii  produced  in  evidence,  a  certified  copy 
should  have  been  used  instead  of  the  original.  But  there 
being  no  bill  of  exceptions  nor  anything  in  the  record  indi^ 
eating  that  it  was  used  in  the  court  below,  it  can  not  b^ 
i£ed  here. 
The  judgment  of  the  court  below  is  affirmed  with  C06t8» 


BBIDGET  NINE,  Afpeixant,  v.  LEWIS  M-   STAUR, 

Bbspondent. 

Bastasd  Child — ^Agreement  for  Support — Consideration  for. — Where 
Uie  putative  father  of  a  bastard  child  agrees  with  the  mother  that 
he  will  pay  her  for  boarding  and  clothing  such  child,  such  contract 
is  without  consideration,  and  cannot  be  legally  enforced.  The 
mother  of  such  child  is  its  guardian  and  bound  to  maintain  it. 

Idem. — ^A  moral  obligation  unsupported  by  any  pre-existing  legal  obli- 
gation is  not  a  sufficient  consideration  to  support  an  express  con- 
tract that  can  be  enforced  at  law. 

Appeal  from  Multnomah  County. 

This  is  an  action  to  recover  upon  an  express  contract  for 
the  maintenance  of  the  infant  illegitimate  son  of  the  parties. 
The  appellant  alleges  that  in  August,  1867,  she  gave  birth 
to  an  illegitimate  child,  of  which  the  respondent  is  the 
natural  father;  that  at  that  time  and  prior  thereto  the  ap- 
pellant and  respondent  cohabited  together,  but  were  not 
married,  and  that  they  so  continued  until  July,  1868,  when 
she  informed  the  respondent  of  her  determination  to  with- 
draw from  the  unlawful  association  with  him,  which  she 
then  did ;  that  thereupcm  he  requested  her  to  keep,  support, 
clothe,  and  educate  the  child,  and  provide  medical  attention 
for  it  when  necessary,  and  to  continue  such  support  and 
eare  for  nine  or  ten  months,  or  until  the  respondent  could 
znake  arrangements  to  take  it  lor  himself  and  send  it  to  his 
sister  in  California,  where  he  intended  to  have  it  kept  and 
raised ;  that  he  promised  to  pay  therefor  so  much  as  th.e  ser-^ 

VUh  Ore--4 
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▼ices  were  reasonably  worth,  and  all  expenses  necessarily 
incurred  by  the  appellant  in  caring  for  the  child;  that  in 
consideration  of  these  promises  she  kept  and  cared  for  the 
child,  and  paid  out  for  medical  treatment  and  medicines  for 
it  six  hundred  dollars;  and  that  her  services  and  other  neces- 
sary expenditures  for  the  child  are  reasonably  worth  seven 
thousand  dollars. 

To  this  complaint  a  demurrer  was  filed,  which  was  sus- 
tained by  the  court,  and  the  respondent  had  judgment  for 
his  costs  and  disbursements.  From  this  judgment  this  ap- 
peal is  taken. 

Tocum  &  Clamo^  for  appellant. 

Dolph^  Branaughj  Dolph  <£  Simon^  for  respondents 

By  the  Court,  Boise,  J. : 

The  first  question  arising  on  the  demurrer  in  this  action 
is  as  to  the  sufficiency  of  the  allegations  of  the  complaint 
to  constitute  a  cause  of  action.  The  contract  relied  on  is 
an  agreement  made  by  the  alleged  father  of  a  bastard  child 
with  the  mother,  whereby  he  agreed  to  pay  her  for  its  main- 
tenance. It  is  claimed  by  the  respondent  that  this  alleged 
agreement  is  without  consideration  and  void,  for  the  reason 
that  the  putative  father  of  a  bastard  child  is  not  legally 
bound  to  support  it,  but  tiiat  this  obligation  legally  devolves 
on  the  mother.  We  think  that  whatever  the  moral  obliga- 
tion of  a  putative  father  may  be  to  support  such  a  child,  no 
legal  obligation  attaches  to  him  in  that  behalf,  and  that  this 
legal  obligation  is  upon  the  mother.  Tyler  on  Infancy  and 
Coverture  (p.  285),  lays  down  the  rule  that  the  mother  is 
the  natural  guardian  of  such  a  child,  and  is  bound  to 
maintain  it,  and  we  think  such  is  the  law.  When  one 
agrees  to  pay  another  for  a  service  which  that  other  is  le- 
gally bound  to  perform,  the  contract  is  without  considera- 
tion, and  can  not  be  enforced.   (Parsons  on  Contracts,  424.) 

It  may  be  truly  said  that  the  respondent  was  under  a 
moral  obligation  to  contribute  to  the  support  of  this  illegiti- 
mate child,  and  it  is  insist^  thftt  this  is  a  sufficient  consid- 
eration to  support  this  ptrv.    49^  ^^^  ^  constitute  a  moral 
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obligation  the  consideration  of  an  express  contract  which 
may  be  enforced  by  an  action  at  law,  there  must  have  been 
some  pre-existing  legal  obligation.  This  legal  obligation 
may  have  ceased  to  have  force  by  reason  of  the  statute  of 
limitations,  or  the  like ;  but  there  having  been  a  legal  obli- 
gation, the  moral  obligation  is  sufficient  to  revive  the  liabil- 
ity by  means  of  an  express  promise.  {Mills  v.  Wynum^  3 
Pick.  207;  Dodge  v.  Adorns^  19  Pick.  429;  Cook  v.  Brady ^  7 
Ccmn.  57.) 

We  think,  therefore,  that  the  alleged  promise  of  Starr  to 
pay  the  appellant  for  the  maintenance  of  this  child  can  not 
be  enforced  at  law,  and  that  the  judgment  of  the  circuit 
court  must  be  sustained. 

The  other  points  in  the  demurrer  are  therefore  imma- 
terial* 


THE  GRANGE  UNION,  Appellant,  v.  H.  D.  BURK- 

HART.  ' 

FbrAL  SETTLKimiT  OP  EsTATB— REJECTED  Claim.— Where  one  having 
a  daim  against  the  estate  of  a  deceased  person  presented  it  to  the 
administrator  for  allowance,  and  it  was  rejected  by  him,  and  no 
action  was  afterwards  commenced  by  the  claimant  against  the  ad- 
ministrator to  establish  its  validity,  the  holder  thereof  can  not 
after  the  final  settlement  of  the  administration  accounts  maintain 
a  suit  in  equity  to  recover  the  claim  from  the  next  of  kin  of  the 
deceased  person  out  of  any  distributive  share  which  he  may  have 
received. 

Appeal  from  Limi  Comitj.  The  facts  are  stated  in  the 
opinion. 

Powell  dk  FlynHy  and  B.  8.  Strahan^  for  appellant. 

/.  K.  Weathefi'ford  cmd  D.  B.  N.  Blackbtiirnj  for  respond- 

By  the  Court,  Kelly,  C.  J. :  * 

The  respond^it  is  a  corporation  duly  incorporated  under 
the  laws  of  Oregon,  on  the  sixth  day  of  February,  1875, 
with  a  capital  stock  of  twenty  thousand  dollars,  divided  into 
eight  hundred  shares  of  twenty-five  dollars  each.  In  April 
ol  that  year  subscriptions  were  made  to  the  capital  stock, 
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a&d  among  others,  one  by  L.  C.  Burkhart,  for  four  shares, 
amounting  to  one  hundred  dollars.  The  whole  amount  was 
levied  and  ordered  to  be  paid  on  or  before  October  30, 
1875.  The  assessments  of  L.  C.  Burkhart  became  due  and 
payable  but  were  not  paid  by  him.  On  the  fifth  day  of 
November,  1875,  he  died  intestate,  leaving  H.  D.  Burkhart, 
the  appellant,  and  six  others,  his  heirs  at  law.  In  Novem- 
ber, 1875,  the  appellant  was  appointed  administrator  of  the 
estate  of  his  father,  and  as  such  administrator  he  settled 
lip  the  estate  on  the  eleventh  of  March,  1878.  The  appel- 
lant received  out  of  the  personal  estate  of  Ll  C.  Burkhart, 
deceased,  four  hundred  and  thirty-five  dollars  and  seventy- 
six  cents  as  his  distributive  share  of  the  estate  as  one  of 
the  heirs  and  next  of  kin. 

The  respondent  made  out  a  claim  against  tlie  estate  of  the 
decedent  for  one  hundred  dollars  and  interest,  the  amount 
of  the  assessments  before  referred  to,  duly  verified,  and 
presented  the  same  to  the  administrator  for  allowance  about 
six  months  before  the  settlement  of  the  estate.  The  ad- 
ministrator neither  allowed  nor  disallowed  the  claim  by  ix^ 
dorsement  thereon  at  the  time  it  was  presented,  but  two  or 
three  months  before  the  final  settlement  of  the  estate,  the 
administrator  personally  notified  the  respondent,  through 
its  secretary,  that  he  would  not  pay  said  claim.  The  secre- 
tary, who  had  charge  of  the  matter,  informed  the  adminis- 
trator that  he  would  appear  before  the  probate  court  and 
object  to  the  final  settlement  of  the  estate  unless  the  claim 
was  paid.  The  administrator  stated  that  he  was  ready  to 
pay  it  if  the  court  would  so  direct  The  respondent,  how- 
ever, failed  to  appear,  and  made  no  objections  whatever  to 
the  final  settlement  After  the  discharge  of  .the  appellant 
as  administrator,  this  suit  was  brought  against  him  as  next 
of  kin  of  L.  C.  Burkhart,  deceased,  to  enforce  the  payment 
of  the  claim  of  one  hundred  dollars  and  interest,  before  re- 
ferred to.  It  is  brought  under  section  469,  page  206,  of 
the  code,  which  is  as  follows :  "The  next  of  kin  of  a  de- 
ceased person  are  liable  to  a  suit  in  equity  by  a  creditor  of 
the  estate  to  recover  the  distrJUiiti'^®  shares  received  out  of 
such  estate^  or  to  so  much  tK  \a^^  ^  "^^7  ^  necessary  to 
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satisfy  his  debt    llie  suit  may  be  against  all  of  the  next  of 
kin  jointly,  or  against  any  one  or  more  of  them  severally." 
The  claim,  for  the  recovery  f (ht  which  tUs  suit  was  brought 
was  presented  by  the  respondent  to   the  administrator  of 
Lu  C.  Burkhart,  deceased,  for  his  allowance  or  rejection, 
and  afterwards  disallowed  by  him,  of  which  fact  he  after- 
waxds  personally  notified  the  secretary  of  the  respondent. 
When  the    claim  was  rejected,  we  thmk  the  respondent 
ought  to  have  proceeded  to  establish  its  validity  by  an  ac- 
tion  against  the  administrator,  so  that  any  judgment  which 
mig^ht  have  been  obtained  could  have  been  satisfied  in  the 
due  course  of  administration.    The  respondent  had  a  plain 
and  adequate  remedy  at  law   to  coUect   its  demands,  and 
having  discontinued  the  proceedings  already  commenced  to 
establish  the  claim,  the  administrator  was  justified  in  com- 
ing to  the  conclusion  that  it  had  been  abandoned.    Under 
these  circumstances,  after  the  final  settlement  of  the  admin- 
isb-ation  accounts,  we  think  the  respondent  ought  no^   to 
maintain  a  suit  in  equity  to  establish  its  claim  against  live 
appellant  as  the  next  of  kin  to  the  decedent,  L.  C.  Burk- 
hart 

The  decree  of  the  circuit  court  is  reversed,  and  it  is 
ordered  and  decreed  that  the  appellant  recover  of  the  v%- 
spondent  his  costs  of  suit. 


JAMES  ABRAHAM,  Appellant,  v.  GEORGE  ABBOTT, 

Sespondknt. 

CoBfVEYANCE — RESERVATION  IN  A  Deed. — WhcFC  a  persoii  owning  a  tract 
of  land  sells  a  portion  thereof  which  is  surrounde4  by  his  other 
lands,  and  describes  "the  lands  conveyed  by  metes  and  bounds,  and 
then  excepts  a  strip  included  in  these  bounds  off  of  three  sides  of 
the  land  so  described,  for  a  road;  held,  that  the  fee  passes  by  the 
deed  subject  to  the  right  of  way  for  a  road. 

Affeal  from  Multnomah  County. 

This  is  an  action  in  ejectmeii^t.  The  appellant  hevetofoiid 
cmveyed  to. the  respondent  a  tract  of  land  by  the  followiAg 
instrument: 
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^I  have  this  day  bargained  and  sold  unto  the  said  An- 
nette Abbott  the  following  described  real  estate,  to  wit: 
Commencing  at  the  northeast  comer  of  the  Seldon  Murray 
Donation  Land  Claim,  running  thence  twenty  chains  west 
to  a  stake;  thence  twelve  chains  south  to  a  stake,  to  the 
initial  point  of  this  description  to  a  stake;  thence  west  five 
•chains  to  a  stake;  thence  south  eight  chains  to  a  stake; 
thence  east  five  chains  to  a  stake;  thence  north  eight  chains 
to  the  said  initial  point  of  this  description,  except  a  strip  off 
of  the  north  and  west  sides  thereof  thirty  feet  wide,  and  a 
strip  off  of  the  east  side  thereof  twenty  feet  wide,  reserved 
for  a  road.  Said  tract  so  sold  containing  four  acres,  less 
said  reserved  strips,  being,  lying,  situated,"  etc. 

The  appellant  contends  that  the  strips  described  in  the 
instrument  are  excepted  from  the  grant,  and  this  is  the 
question  to  be  determined  in  the  case.  The  land  by  which 
the  tract  described  in  the  instrument  is  surrounded  belongs 
to  the  appellant,  and  has  been  by  him  laid  off  in  two  acre 
tracts  with  streets — ^the  strips  in  question  being  a  part  of 
these  streets.  The  court  below  held  that  the  sUips  passed 
by  the  conveyance  to  the  respondent  with  a  reservation  of 
the  right  to  use  them  for  a  road,  and  the  respondent  had 
judgment  accordingly,  from  which  this  appeal  is  taken. 

TTm.  Strong  <£  Sans^  and  M.  O.  Oeorge^  for  appellant. 

Thayer  db  Williams^  for  respondents 

By  the  Court,  Boise,  J. : 

The  question  to  be  decided  in  this  case  arises  on  the  con- 
struction of  the  deed  set  out  in  the  statement  of  the  case. 
The  grantor  in  this  deed  being  the  owner  of  the  land  sur- 
rounding the  tract  described  in  the  deed,  if  he  did  not  in- 
tend to  grant  any  interest  in  these  strips  will  not  be  pre- 
sumed to  have  included  them  in  the  deed  for  the  mere 
purpose  of  reserving  them,  if  any  other  reasonable  construc- 
tion can  be  given  to  the  language  of  the  instrument  Res- 
ervations usually  impose  some  burden  or  easement  on  the 
land  conveyed,  as  a  right  of  way  (nt  the  like.  In  this  case 
W6  think  the  manifest  intentioB  ^^  ^^  grantor  was  to  convey 
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to  the  grantee  the  entbe  tract  of  land  described  in  the  deed 
with  the  reservaticm  of  the  right  for  a  road  over  t^eee 


The  language  '^except  a  strip  off  of  the  north  and  west 
ades  thereof  thirty  feet  wide,  and  a  strip  off  of  the  east  side 
thereof  twenty  feet  wide,  reserved  for  a  road,"  we  think  was 
used  by  the  parties  for  the  purpose  of  reserving  these  strips 
for  a  road  alone;  and  snch  is  the  natural  meaning  of  the 
words.  Such  a  construction  will  give  effect  to  the  grant 
over  all  the  property  described,  and  afford  a  reason  for  in- 
cluding these  strips  in  the  deed,  otherwise  we  can  see  no 
reason  why  the  grantor  should  have  included  these  strips  in 
the  description  of  the  land.  The  circumstances  surrounding 
the  transaction  show  a  reason  for  such  a  construction.  For 
as  the  grantee  was  buying  land  surrounded  by  other  lands 
of  the  grantor,  it  would  be  for  his  interest  to  secure  land 
for  roads  an  all  sides  of  him,  and  especially  as  this  land 
was  near  the  city  of  Portland  and  might  soon  be  needed  for 
suburban  lots.  And  the  same  would  be  true  of  the  grantor, 
f(Hr  he  also  might  want  streets  on  these  stripa  The  widtli 
of  the  strips  would  indicate  that  it  was  the  intention  of  the 
parties  that  this  land  sold  should  extend  to  the  center  of 
the  contemplated  streets,  subject  to  ihia  right  fcMr  a  road, 
and  if  the  road  was  the  usual  width — sixty  feet— each  ad- 
joining proprietor  would  own  to  the  center.  If  we  were  to 
give  the  deed  the  construction  contended  for  by  the  appel- 
lant^  we  could  give  no  meaning  to  the  words  ''for  a  road." 
We  think  the  other  is  the  more  reasonable  construction  and 
the  one  which  the  parties  intended  at  the  time  the  deed  was 
madeu 

The  decree  of  the  circuit  court  diRmissing  the 
bill  will  be  affirmed  with  costa. 
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LOUIS  NIOOLAI,  Ebspondbnt,  v.  S.  M.  LYON,  Apebou- 

liANT. 

Composition  Agreement — Effect  of,  as  to  Liability  of  Third  Per- 
sons.— ^L.,  a  broker,  undertook  to  loan  money  for  N.  for  compensa- 
tion, upon  first-mortgage  security;  but  through  negligence  loaned 
the  money  on  second-mortgage  security,  and  thereby  became  liable 
to  N.  to  make  good  the  security.  Before  the  loan  became  due  N. 
signed  a  composition  agreement  with  other  creditors  of  the  bor- 
rower, releasing  such  borrower  from  personal  liability  beyond  the 
lien  of  the  mortgage.  Held,  that  the  release  of  the  borrower  by 
it  had  the  effect  to  release  L.,  the  broker,  from  his  contingent  lia- 
bility to  N. 

Pleading — An  Allegation  of' Fraud,  to  be  sufficient,  must  state  facts 
which  show  that  the  party  complaining  was  misled  and  injured  by 
the  matter  complained  of. 

G)mposition  Agreement — Notice  Presumed  as  to  Condition  of  Prop- 
erty Assigned. — Where  a  composition  agreement  was  signed  in 
which  it  was  stipulated  that  the  creditors  did  not  waive  any  lien 
either  of  them  had  upon  the  property  assigned  by  the  agreement,  it 
was  held,  that  the  creditors  were  presumed  to  have  inquired  as 
to  the  condition  of  the  property  and  the  liens  to  which  it  was  sub- 
ject, and  that  to  avoid  such  agreement  it  must  appear  that  active 
fraud  was  practiced  upon  such  creditors. 

Appeal  from  Multnomah  County. 

[t  is  alleged  on  behalf  of  the  respondent  that  in  March^ 
1878;  the  appellant  undertook  with  the  respondent  for  com- 
pensation to  loan  two  thousand  dollars  for  the  respondent 
Upon  adequate  first-mortgage  security;  that  he  negligently 
loaned  the  money  to  J.  B.  and  C.  B.  Upton,  upon  the 
security  of  a  second  mortgage  on  certain  real  estate  in  East 
Portland ;  that  there  was  a  prior  unpaid  mortgage  of  record 
upon  the  property  taken;  that  the  property  so  mortgaged 
was  sold,  upon  foreclosure  of  the  first  mortgage,  for  nd 
more  than  enough  to  satisfy  su'ch  first  mortgage ;  that  the 
Uptons  have  been  insolvent  ever  since  the  respondent's  debt 
became  due;  that  no  part  of  the  two  thousand  dollars  has 
been  paid.  Among  other  defenses  it  is  alleged  that  the  re- 
spondent and  other  creditors,  without  the  appellant's  knowl- 
edge, entered  into  composition  agreement  with  the  Uptons 
in  August,  1873,  by  which  it  was  agreed  that  in  considera- 
tion of  the  assignment  to  G.  A.  Steel,  for  the  creditor's 
benefit,  of  certain  property  by  the  Uptons,  the  creditors 
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would  release  the  Uptons  from  all  personal  liability  on  ac« 
ooimt  of  their  indebtednesB  to  such  creditors;  that  it  wa» 
stipulated  in  the  agreement  that  the  creditors  did  not  waive 
any  liens  either  of  them  had  upon  any  of  the  property 
assigned.  The  respondent  seeks  to  avoid  the  effect  of  the 
signing  of  this  composition  agreement  upon  the  ground 
that  the  Uptons  did  not  assign  to  the  assignee  of  the  credi- 
tors a  promissory  note  which  they  held  against  A«C.Gibbs, 
and  which  was  included  in  the  composition  agreement;  that 
at  the  tinie  the  agreefaient  was  signed  this  note  was  deposited 
with  the  Fixst  National  Bank  of  Portland,  as  security  for  a 
debt  due  from  the  Uptons  to  the  bank,  of  which  fact  the 
Uptons  did  not  inform  the  respondent.  The  bank  signed 
the  composition  agreement  with  the  other  creditora  Upon 
the  trial  in  the  court  below,  the  court,  among  other  instruc- 
tions, gave  the  following: 

^If  the  plaintiff  was  induced  to  sign  the  composition 
agiefflooeiit  by  fraudulent  representations  oi' fraudulent  con- 
cealmeats^  upon  the  part  of  the  Uptons,  then  it  was  void  aa 
betwem  the  Uptons  and  plaintiff.'' 

^If  it  was  void  as  between  plaintiff  and  the  Uptona,  thsa 
the  signing  of  the  composition  deed  by  plaintiff,  ooastituted 
no  defense  to  the  defendant  in  this  action." 

^The  oomposition  deed  is  a  representaticm  that  the  Up- 
tons were  the  owners  of  the  Oibbs  note,  and  had  a  right  to 
make  a  good  and  sufficient 'transfer  of  the  same  to  the 
aasignee,  for  the  use  and  benefit  of  the  creditors;  and  if^ 
mitrue  at  the  time,  and  known  to  be  untrue  by  the  Uptons, 
was  a  fraud  upon  every  creditor  who  signed  the  composition 
deed  without  knowledge  of  the  truth,  and  rendered  it  void 
aa  to  them." 

The  appellant's  counsel  asked  the  following  instrueti(HV 
which  was  refused: 

'^If  the  jury  find  from  the  evidence  that  at  the  time  of 
the  signing*  of  the  composition  agreement  by  Nicolai,  the 
Uptons  were  the  owners  of  the  Gibbs  note  mentioned  in 
the  pleadings,  but  that  said  note  was  pledged  to  the  baak 
aa  oidlateral  security  for  a  debt  due  it'om  the  Uptons  to  the 
banky  and  that  the  bank  also  signed  said  eompositjonagria-' 


68  NiooiAi  V.  Lton.  [8  Oregon. 

m«it,  and  that  thereafter,  and  within  the  time  specified  in 
said  agreement,  the  Uptons  assi^ed  to  G.  A.  Steel  all  their 
interest  in  said  note  by  proper  conveyance,  then  the  Upttms 
fulfilled  their  part  of  said  composition  agreement  sa  far  as 
said  note  is  concerned." 

The  respondent  had  judgment  on  a  verdict  of  the  jury  for 
two  thousand  dollars,  the  amount  prayed  for.  From  this 
judgment  this  appeal  is  taken. 

Dolpky  Bronaughy  Dolph  <&  Simony  for  appellant. 

Catlin  db  Killeny  and  Wm.  Strang^  for  respcmdent. 

By  the  Court,  Boise,  J.: 

This  case  has  been  before  this  court  on  a  former  appeal 
by  the  appellants,  and  in  that  appeal  some  of  the  questions 
now  presented  were  heard  and  considered  by  the  court  (6 
Or.  457.)  On  that  appeal  it  was  held  by  this  court  that 
the  fact  that  Lyon  signed  the  composition  deed  would  not 
operate  to  relieve  the  Uptons  from  any  contingent  liability 
they  might  be  under  to  Lyon,  provided  Nicolai  shall  recover 
against  him  on  the  contract  named  in  the  complaint,  arising 
out  of  his  failure  to  loan  the  two  thousand  dollars  on.  a  first 
mortgage;  and  that  the  signing  of  the  composition  agree- 
ment by  Nicolai  released  Lyon  from  his  liability  to  Nicolai. 
The  decision  of  the  court  in  that  appeal  would  be  binding 
on  us  as  authority  in  determining  this  appeal,  were  it  not 
tiiat  it  is  now  claimed  tiiat  the  composition  agreement  was 
not  binding  on  Nioolaiy  tav  the  reason  that  it  was  fraudu- 
lent; that,  as  alleged  ia  the  replication,  ^'said  composition 
agreement  was  never  valid  or  binding  on  respondent,  be- 
cause at  the  time  of  its  execution  said  Uptons  were  not  the 
owners  of  said  Gibbs'  note,  and  did  not  inform  plaintiff  of 
that  fact,  of  which  he  was  ignorant.''  We  do  not  think  this 
is  a  sufficient  allegation. of  fraud.  {HorreU  v.  M arming ^  6 
Or.  416;  Rolf  v.  BtisseUy  5  Id.  400;  Dubois  v.  Hermance^  56 
N.  Y.  673;  Li  fen  v.  Fields  62  Id.  621.)  Moreover,  to  avoid 
tiie  agreement  on  this  ground^  i^  should  appear  that  the  re- 
spondent was  misled  by  ^^  fact,  and  thereby  induced  to 
execute  the  agreements 


July,  187&.]  TSiooua  v.  Lton.  59 

The  evidence  also  tends  to  show  that  at  the  time  that 
Nicolai  signed  the  agreement  the  Gibbs  note  was  pledged 
at  the  First  National  Bank,  to  secure  notes  ol  the  Uptons, 
and  that  the  Uptons  were  the  owners  of  it  If  such  was  the 
facty  then  the  note  was  the  property  of  the  Uptons,  subject 
to  the  lien,  and  was  one  of  the  portions  of  the  property  of 
the  Uptons,  named  in  the  composition  agreement,  which  was 
reserred  to  the  lienholder  by  the  express  terms  of  the  agree- 
ment— as  much  so  as  the  property  subject  to  the  mortgage 
held  by  Nicolai;  for  it  appears  from  the  agreement  itself 
that  the  parties  thereto  stipulate  and  say  in  relation  to  these 
liens,  ^4iot  hereby  waiving  any  lien  that  any  of  or  either 
of  us  have  upon  said  property  or  any  part  thereof."  The 
First  National  Bank  was  a  party  to  the  agreement  as  well  as 
Nicolai.  Nicolai  should  have  th^i  inquired  as  to  the  liens 
which  are  referred  to,  and  will  be  presumed  to  have  done 
so,  unless  some  active  fraud  is  shown  to  have  been  practiced 
on  him  by  which  the  condition  of  this  note  was  concealed 
from  him.  On  this  subject  the  counsel  for  the  appellant 
asked  the  court  to  instruct  the  jury  that:  ^^If  the  jury  be- 
lieve from  the  evidence  that  at  the  time  of  the  signing  of 
tiie  composition  agreement  by  Nicolai  the  Uptons  were  the 
owners  of  the  Gibbs  note  mentioned  in  the  pleadings,  but 
that  said  note  was  pledged  to  the  bank  as  collateral  security 
for  a  debt  due  from  the  Uptons  to  the  bank,  and  that  the 
bank  also  signed  the  composition  agreement,  and  that  there- 
wkftar  and  within  the  time  specified  in  said  agreement  the 
Uptons  assigned  to  G.  A.  Steel  all  their  interest  in  said 
note  by  proper  conveyance,  then  the  Uptons  fulfilled  their 
part  of  the  composition  agreement  so  far  as  said  note  is 
concerned." 

We  think,  for  the  reasons  before  stated,  that  this  instruc- 
tion should  have  been  given,  and  that  the  refusal  of  the 
court  to  give  it  was  error,  for  which  the  judgment  of  the 
circuit  court  should  be  reversed  and  a  new  trial  ordered. 
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•E.  C.  DICE,  Respondent,  v.  WILLAMETTE  TRANS- 
PORTATION AND  LOCKS  COMPANY,  Apmllant. 

NEGLiqENCE — Passenger  may  Land  at  Intermediate  Points. — ^A  pas- 
senger for  hire,  traveling  upon  a  steamboat,  has  a  right  to  go 
ashore  at  any  point  where  such  boat  may  land,  before  arriving  at 
his  destination,  without  forfeiting  his  rights  as  a  passenger  to  safe 
ingress  and  egress. 

Appeal  from  Marion  County.    The  facts  are  stated  in  the 
opinion. 

HiU^  Durham  A  Thompson^  for  appellants 

Ben  Hayden^  Knight  c6  Lord^  for  respondent. 

By  the  Court,  Pbxm,  J. : 

This  action  was  brought  to  recover  damages  for  injuries 
sustained,  as  is  alleged,  through  the  negligence  of  the  agents 
and  servants  of  the  appellanL  The  appellant  was  a  corpora- 
tion and  the  owner  and  proprietor  of  a  steamboat  named 
the  '^Occident,"  which  was  employed  by  the  appellant  in 
conveying  passengers  and  merchandise  on  the  WiUamette 
river,  from  Portland  to  Independence,  Oregon,  for  hire; 
and  was  also  the  owner  and  proprietor  of  a  wharf  at  the 
foot  of  Trade  street,  in  the  city  of  Salem,  Oregon.  The 
appellant  received  the  respondent  into  its  said  boat  for  the 
purpose  of  carrying  him  safely  therein  as  a  passenger  from 
Portland  to  Independence,  Oregon,  for  the  usual  fare. 
That  before  reaching  Independence  the  appellant  stopped 
its  said  boat  at  its  wharf  in  the  dty  of  Salem,  on  the  night 
of  the  seventh  day  of  December,  for  the  purpose  of  dis- 
charging its  freight  and  passengers.  That  while  it  was  so 
stopped  and  employed  in  landing  its  passengers,  the  re- 
spondent, having  occasion  to  go  ashore  on  business,  in  pass^ 
ing  from  said  boat  to  the  wharf  stepped  off  the  boat  and 
fell,  breaking  his  right  arm  and  sustaining  Other  injuries. 
That  the  night  was  dark  and  rainy,  and  there  were  no  lights . 
on  the  boat  and  wharf,  or  none  sufficient  to  enable  the  re- 
spondent to  see  plainly  his  way  ashore.  The  respondent 
was  without  blame,  unless  going  ashore  at  that  place  with- 
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out  pcnnission  of  the  app^ant  shall  be  cotisidered  sucl;^. 
A  judgment  was  recovered  against  the  appellant  in  the 
<»iiTt  below,  from  which  an  appeal  is  taken  to  this  court 

The  theory  of  the  appellant  is  that  respondent  having 
employed  the  company  to  carry  him  safely  from  Portland 
to  Independence,  should  have  remained  on  the  boat  witJb- 
out  going  ashore  at  any  mtermediate  point  until  the  boat 
reached  his  place  of  destination.  That  when  its  boat 
stopped  at  its  wharf  at  Saleih  for  the  purpose  of  discharg- 
ing its  freight  and  passengers,  it  was  not  obliged  to  furnish 
the  respondent  a  safe  means  of  egress  from  its  boat  to  its 
wharf,  although  he  may  have  had  business  ashore  at  that 
point;  that  his  attempt  to  go  ashore  t^ere  was  at  his  own 
ride,  and  that  the  appellant  was  not  responsible  for  any  i^- 
jury  that  may  have  resulted  to  him  in  c<m8equence  of  the 
accident 

At  the  trial  of  the  case  the  court  was  requested  by  the 
appellant  to  instruct  the  jury  as  follows: .  ^^If  you  find  thi|t 
the  plaintiff  took  passage  on  the  defendant's  boat  at  Port- 
land for  the  town  of  Independence,  and  that  he  attempted 
to  land  at  a  way  port  without  the  permission  of  the  defend- 
ant, then  in  so  doing  he  was  not  a  passenger,  but  took 
apon  himself  the  riiak  of  receiving  injury  in  landing  from 
and  returning  to  the  boat^  and  he  can  not  recover  in  this 
action  unless  you  find  such  negligence  on  the  part  of  the 
defendant  as  would  render  it  liable  to  a  person  not  a  pas- 
aenger.''  The  refusal  of  this  instruction  is  the  principal 
ground  of  error  complained  of  by  the  appellant. 

To  sustain  this  proposition  the  appellant  cites  the  case  of 
State  V.  Ghxmd  Trunk  Bailway  Company  of  Canada^  58 
Maine,  176.  While  the  syllabus  of  that  case  sustains  ti^ 
proposition,  the  facts  of  the  case  arer  not  at  all  analogous  to 
the  one  under  consideration.  That  was  a  criminal  case,  and 
the  indictment  charged  the  company  with  negligently  and 
carelessly  running  their  locomotive  against  one  PulleEn,  by 
meuis  whereof  he  was  killed.  He  had  purchased  a  ticket 
at  Auburn  for  Portland.  The  train  turned  out  on  the  side 
track  at  an  intermediate  point  to  await  the  express  train 
from  Portland,  which  was  behind  time.    The  deceased  got 


62  DioB  V.  W.  T.  &  L.  Co.  [8  Oregon. 


ofT  the  car  while  it  was  standing  there,  crossed  the  mamtrac^ 
and  went  behind  the  water  tank  for  a  necessary  purpose. 
While  there  the  express  train  signaled  its  approach  and  the 
conductor  of  the  waiting  train  gave  the  usual  notice  for  pas- 
sengers to  resume  their  seats,  which  the  deceased  did  not 
\  hear,  but  did  hear  the  double  whistle,  and  thereupon  rushed 

from  behind  the  water  tank,  but  not  seeing  the  approaching 
train  on  account  of  the  intervening  water  tank,  undertook 
to  recross  the  main  track,  when  he  was  struck  by  the  en- 
gine of  the  express  train  and  so  injured  that  he  died  in  a 
few  houra.  Thus  it  will  be  seen  that  the  train  had  not 
stopped  at  a  depot  for  tlie  purpose  of  discharging  its  pas- 
sengers, nor  was  the  deceased  injured  on  account  of  the 
means  of  egress  and  ingress  to  the  car  being  in  any  way  de- 
fective and  unsafe,  nor  does  it  appear  that  there  was  any 
negligence  on  the  part  o.f  the  agents  and  servants  of  the 
company.  If  the  respondent  in  the  case  had  be^i  injured 
by  another  boat  running  against  him  after  he  had  safely 
reached  the  wharf  it  would  have  been  an  analogous  case. 

A  case  is  cited  on  the  other  side  in  51  Georgia,  which 
appears  to  be  in  point  {The  Montgomery  and  West  Point 
RaH/road  Company  v.  Jesse  Baring^  51  Ga.  582.)  One 
Baring  took  passage  on  the  road  of  said  company  at  Colum- 
bus, Georgia,  to  be  carried  to  West  Point,  Georgia,  for  the 
usual  fare.  The  train  was  stopped  on  the  track  at  an  inter- 
mediate point  frcMU  half  an  hour  to  an  hour  in  the  night 
time,  to  await  the  arrival  of  another  train  of  the  company, 
to  convey  its  passengers  to  its  destination.  The  train  stopped 
over  an  open  ditch  six  or  eight  feet  deep,  at  the  bottom  of 
which  there  were  rocks  and  timbers,  which  ditch  was  known 
to  the  conductor  but  unknown  to  the  passengers.  There 
were  no  stationary  lights  by  which  it  could  be  seen  by  him. 
While  the  train  was  standing  there  the  passenger  stepped 
out  of  the  car,  and  was  precipitated  into  the  ditch  and  had 
his  leg  broken  and  was  crippled  for  life.  In  that  case,  it 
was  held  by  th^  court  that  he  had  the  right  under  the  cir- 
cumstances to  step  out  of  th©  ^^5  *^^  ^^^  ^^  company 
was  \mhle  for  damagBs  for  ^a  injuries  resulting  to  him,  on 
the  ground  of  txeglig^no^ 
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Undfir  the  &ct8  and  curcumstaiicee  af  the  case  under  con- 
aderation  ^e  are  of  opinicm  that  the  resqpondent  had  the 
xi^t  to  go  ashore  at  Salem,  and  that  appellant  was  obliged, 
throng  its  agents  and  servants,  to  provide  him  a  safe  means 
of  egress  from  the  boat  to  its  wharf.  It  follows  from  this 
condusion  that  it  was  not  error  to  refuse  the  instruction 
requested. 

The  judgment  is  affirmed)  with  costs. 


GOUN  MoRAE,  Appellant,  v.  Y.  S.  DAYINEB  m  au, 

Bbspokdskts. 

A  PuxcHASB  AT  AN  EXECUTION  Sale  by  a  sheriif  depends  upon  the 
jndgment,  the  levy,  and  deed.  All  other  questions  are  between  the 
parties  to  the  judgment  and  the  sheriff. 

Shkrift's  Sale— OitDER  of  Confirmation  Conclusive  of  Regularity 
OF  Salz. — By  sec.  293,  subd  4.  of  the  code,  an  order  confirming  a 
sheriff's  sale  is  a  conclusive  determination  of  the  regularity  of  the 
I»oceedings  ooncemiag  such  sale,  as  to  all  persons  in  any  other 
action,  suit,  or  proceeding  whatever. 

Afpxal  from  Union  Ck>imty.    The  facts  are  stated  in  the 
opinion. 

M.  Baker  and  B.  Eakihy  for  appellant 

L.  O.  Sterns^  John  J.  Balleray  and  F.  M.  lah^  for  re- 
spondents. 

By  the  Court,  Pbim,  J. : 

This  soit  was  commenced  in  equity  to  set  aside  a  sheriff'^ 
sale  of  real  estate,  made  under  and  by  virtue  of  an  execu- 
tion, and  is  based  upon  the  following  facts:  On  October 
21,  1876,  V.  S.  Daviner,  one  of  the  respondents,  recovered 
a  judgment  against  the  appellant,  in  the  circuit  court  of  the 
state  of  Oregon  for  the  county  of  Union,  for  the  sum  of 
two  thousand  and  fifty-five  dollars  and  thirty-five  cents,  and 
costs  of  suit.  On  October  28,  1876,  execution  was  duly 
issued  thereon  and  levied  upon  the  real  estate  described  in 
the  complaint;  and  thereafter,  on  December  11,  1876,  such 
real  estate  was  sold  to  Joseph  Oliver,  one  of  the  respond- 
ents in  this  suit.    On  May  8,  1877,  at  a  regular  term  of  the 
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drctiii  isoiM  of  said  oounty,  the  said  Davinar  presMiitad  the 
proofs  of  sale,  to  wit,  the  kffidaTit  of  J.  H.  Steyens^  Jr., 
the  certificate  of  S.  O.  Swackhamer,  the  sheriff,  and  his  re- 
turn on  the  execution ;  pnd  there  being  no  objections  inter- 
posed tliereito  by  said  appellant^  the  sale  was  -duly  confirmed 
by  said  court  In  July,  1877,  the  time  for  redemption 
having  expired,  and  appellant  haying  failed  to  redeem,  the 
sheriff  duly  made  and  executed  a  deed  of  said  premises  to 
Joseph  Oliver.  On  October,  1878,  two  years  after  the  ren- 
dition of  the  judgment,  this  suit  was  commenced,  to  set 
aside  the  sale  on  the  ground  that  said  sale,  order  of  con- 
finnation,  and  deed  Were  void.  This  /assumpticm  is  based 
upon  the  allegation  that  tine  time,  place,  and  manner  of  said 
sale  by  the  sheriff  x)f  said  real  estate  were  not  advertised 
according  to  law  in  this:  1.  That  the  notice  th^eof  was 
not  published  for  four  weeks  in  a  newspaper  in  the  county ; 
2.  That  it  does  not  appear  that  the  notice  was  posted  in 
three  public  places  in  the  county  where  the  property  was  to 
be  sold,  for  four  weeks;  8.  It  does  not  appear  that  the  sale 
was  on  the  day  and  hour  mentioned  in  the  notice;  4.  It  does 
not  appear  that  there  was  no  personal  property  of  defend- 
ant in  execution  subject  to  levy. 

Exhibit  "A,''  annexed  to  the  complaint,  shows  that  the 
notice  of  sale  was  signed  officially  by  the  sheriff  of  said 
county,  bearing  date  November  9,  1876,  and,  after  reciting 
in  substance  the  execution,  is  to  the  effect  that  he  has  levied 
on  all  the  right,  title,  and  interest  of  McRae  in  and  to  the 
following  real  property  (describing  it),  and  that  on  Decem- 
ber 11,  A.  D.  1876,  at  two  o'clock  p.  m.,  at  the  court-house 
door  of  said  Union  county,  he  will  sell  it  to  the  highest  bid- 
der for  cash.  To  this  is  also  attached  the  affidavit  of  J.  H. 
Stevens,  Jr.,  to  the  effect  that  he  was  foreman  of  the  Moun- 
tain Sentinel,  a  weekly  newspaper  published  at  Union,  Union 
county,  state  of  Oregon,  and  that  the-  foregoing  notice  of 
sale  was  published  in  said  paper  once  a  week  for  four  con- 
secutive weeks,  beginning  with  the  issue  of  November  11, 
1876,  and  ending  with  the  issue  .of  December  1,  1876. 

Exhibit  ^^B"  is  the  return  of  said  sheriff  on  said  execn- 
tion,  which  recites,  among  other  things,  that  then^  being  no 
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personal  property  found,  he  levied  upon  the  said  real  prop- 
erty and  advertised  the  same  lor  sale' at  Cite:  tourt  .houli^  il^ 
the  said  county  of  Unions  atttte  oi  Oregon,  on  the  eleventh 
day  of  December,  1876,  by  posting  up  three  notices  of  said 
sale  in  three  puUie  placop  in  said  county,  one  of  which  was 
posted  on  the  court-house  door  of  said  county,  and  by- pub- 
lishing the  same  in  the  Mountain  Sentinel,  the  proof  of 
which  was  thereto  attached.  And  that  in  puirsuance  of  said 
notice  the  same  was  sold  at  public  auction  at  said  time  and 
place  to  Joseph  Oliver,  he  being  the.  higl^e^tt  bidder  there- 
for, subject  to  redemption.  Thus  it  will  be  seen  that  the 
proof  and  recitals  contained  in  these  exhibits  show  a  sub- 
stantial compliance  with  the  requirements  of  the  kattit^  in 
the  several  particulars  complained  .of  by  appellant  .^3.1lt  it 
appears  that  there  was  a  valid  judgment,  levy,  and  deed. 
These  were  all  that  a  bona  fide  pruroha^ei:  was  j^equired  to 
look  to.  (B(H»r  on  Judicial  Sales,  sees.  588,  589;  WAec^on 
V.  Semton^  4  Wheaton,  503.) 

The  matters  complaint  of  were.  mei!e  irregjalaiities  which 
did  not  render  the  sale  void,  but  Were  such  as.  were  cured  by 
the  order  of  confirmation. 

The  code  provides  that  such  order  is  '^a  conclusive  de- 
termination of  the  regularity  of  the  proceedings  concerning 
SQch  sale  as  to  aU  persons,  in  any  other  action,  suit,  or  pro- 
ceeding whatever."  (Civil  Code,  sec.  298,  subd.  4 ;  Dolph  v* 
Barney,  5  Or.  192;  Matthews  ^v.  Eddy,  4  Id.  225.)  Ap- 
pellant  had  three  r^nedies:  the  right  to  appear  and  file 
objections  to  ihe  order  of  confirmation  of  the  sale,  the  right 
of  appeal,  and  the  right  of  redemption,  all  of  which  he  has 
neglected  and  failed  to  avail  himself  of;  nor  has  he  made 
soch  a  statement  of  facts  as  would  excuse  sueh  laches  in  a 
coart  of  equity. 

We  are  of  the  opinicxi  that  the  decree  of  the  court  below 
should  be  affinned  with  ooata 
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L.  J.  SHERMAN,  Appellant,  v.  J.  D.  OSBOBN^  Ba- 

8FONDBKT* 

Plkadikc-^Dsnial  on  Intokmation  and  Bkejep.— Where  the  p1aiiiti£E 
in  his  reply  used  these  words:  ''But  whether  the  defendant  was 
at  the  time  a  non-resident  of  this  state,  plaintiff  has  no  knowledge 
or  information  thereof  sufficient  to  form  a  belief  and  therefore 
denies  the  said  allegation :  Held,  that  1^  was  a  sufficient  denial 
of  the  allegation  of  non-residence. 

Appeal  from  Baker  oounty.  The  facte  ai^e  stated  in  the 
opinion. 

L.  O.  Stems  and  John  J.  BaUeray^  for  appellant 

A.  J.  Lawrence  and  Z.  B.  I  son,  for  respondent 

By  the  Court,  Ksllt,  C.  J.: 

This  is  an  action  brought  upon  a  promissory  note  made 
and  delivered  by  the  respondent  in  the  state  of  Nevada. 
As  a  defense  to  the  action,  he  pleads  the  statute  of  limita- 
tions of  that  state  in  the  following  words :  ^That  said  prom- 
issory note  was  made  and  became  due  in  Elko  county,  state 
of  Nevada.  That  at  the  time  said  cause  of  acti<»i  arose  on 
said  promissory  note,  the  said  Rhinehart  Brothers,  the 
payees,  and  this  defendant  were  non-residents  of  the  State 
of  Oregon,  and  that  by  the  laws  of  the  state  of  Nevada,  in 
relation  to  contracts  made  prior  to  March  2, 1877,  an  actix).! 
could  only  be  commenced  upon  a  promissory  note  in  writ- 
ing within  four  years  from  the  time  when  the  same  became 
payable." 

Although  the  respondent's  defense  under  the  statute  of 
limitations  of  Nevada  might  have  been  set  forth  with  more 
precision,  we  nevertheless  think  it  is  sufficient  to  present  the 
defense  relied  on  by  the  respondent  under  section  twenty- 
six  of  the  civil  code,  which  provides  that  ^when  a  cause 
of  action  has  arisen  in  another  state  between  non-residents 
of  this  state,  and  by  the  laws  of  the  state  where  the  cause 
of  action  arose  an  action  can  not  be  maintained  there<m,  by 
reason  of  the  lapse  of  time,  no  action  shall  be  maintained 
in  this  statew'^   We  think  the  court  did  not  err  in  overruling 
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the  demurrer  to  the  answer.  The  demmrer  to  the  answer 
haying  been  overruled,  the  appellant  filed  a  reply  in  these 
words:  ^But  whether  the  defendant,  J.  D.  Osborne,  was  at 
that  time,  viz.,  the  time  when  the  cause  of  action  arose  on 
said  promissory  note,  a  non-resident  of  the  state  of  Oregon, 
plaintiff  has  no  knowledge  or  information  thereof  sufficient 
to  form  a  belief,  and  therefore  denies  said  allegation.^ 

Hie  court  held  that  this  was  not  a  sufficient  denial  of 
knowledge  or  information  to  comply  with  the  statute,  and 
on  motion,  gave  judgment  upon  the  pleadings  against  the 
appellant.  In  this,  we  hold  there  was  error.  It  was  held 
by  this  court  in  the  case  of  Bobbins  v.  Baker^  2  Or.  52, 
upon  a  similar  denial,  and  under  a  statute  quite  like  the 
one  now  in  force,  that  it  was  sufficient. 

The  judgment  is  reversed,  and  this  case  remanded  for 
trial  in  the  circuiit  court 


J.  A.  STBOWBRIDGE,  Appellant,  v.  THE  CITY  OF 

POBTLAND,  Besponobnt. 

SlWia  Im  FBOVEMEMTS — PROCEEDINGS  RELATING  TO   STREETS  DO  NOT  Af- 

PLT.— The  comnxm  council  of  the  dty  of  Portland,  under  section 
io6  af  the  charter,  has  power  to  lay  down  necessary  sewers,  and 
charge  their  cost  to  the  property  directly  benefited;  and  it  is  not 
necessary,  before,  proceeding  to  construct  such  sewer,  that  the 
council  shall  declare  by  ordinance  that  the  sewer  is  necessary,  or 
create  a  taxing  district  to  be  charged  with  the  cost  of  its  con- 
itruction. 

Appeal  from  Multnomah  Comity.  The  facts  are  stated  in 
tile  opinion. 

W.  W.  Thayer  and  Sidney  DM^  for  appellant 

The  common  council  has  made  an  omission  fatal  to  the 
isseasment^  in  not  having  defined  and  declared  the  taxing 
(iistrict  of  the  sewer.  The  complaint  shows  that  the  ter- 
mini of  the  sewer  district  are  named  by  the  resolution,  but 
the  lateral  boundaries  are  not,  nor  are  the  lateral  bounda- 
ries of  the  latter  defined  by  the  law.  In  ordinary  street 
improvemeDts,  the  fixing  of  the  termni  defines  the  whole 
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taxing  -district^  because  the  lateral  boundaries  are  limited 
by  the  charter  (section  97)  to  lots  ^'abutting"  on  the  street^ 
«)tc.  But  in  case  of  \sewers,  the  lateral  boundaries  are  not 
defined  by  the  charter,  but  that  legislative  discretion  is 
delegated  to  the  council,  indicating  the  principle  of  the 
limit  to  be  the  ^'property  directly  benefited"  (section 
106),  and  excluding  the  rule  for  lateral  boundaries  in  other 
'cases.  The  common  council  alcme  has  the  power^  under  the 
charter,  to  fix  the  lateral  boundaries  of  the  taxmg  district 
for  the  sewer. 

.  That  the  council  has  the  power  to  define  the  district  for 
taxation  will  hardly  be  questioned.  It  may  do  so  under  the 
general  right  to  do  everything  necessary  to  the  ex^cise  of 
this  delegated  power  to  make  sewers;  also,  under  section 
78,  authorizing  it  ''to  determine  everything  convenient  and 
necessary  concerning  such  improvBments."  (Burroughs  on 
Taxation,  sees.  146,  147;  Hoyt  v.  E.  Saginaw  (1869),  19 
Mich.  39;  Charter,  sec.  106.) 

The  council  can  not  delegate  that  power  to  individuals.  It 
is  confined  to  them.  (2  Dillon,  M.  C.,  p.  721,  vu)  The 
power  of  the  council  to  pass  ordinances  to  improve  streets 
is  legislative,  and  can  not  be  delegated.  (6  N.  Y.  (2  Seld.) 
92.)  It  can  not  delegate,  unless  specially  authorized.  (56 
lU.  864;  7  Bush  Ky.  599,  667;  2  Dillon,  M.  C,  sees.  618, 
690,  288,  n.;  Burroughs  on  Taxation,  sees.  146,  147;  Gilm. 
HI.  416.)  The  legislature  may  define  how  large  the  tax- 
able community  may  be,  whether  state,  county,  ward,  etc 
(68  Pa.  St  320;  104  Mass.  236.) 

Pefining  the  taxing  district  by  the  council. is  a  funda- 
mental act.  Without  it,  the  assessment  and  all  subsequent 
proceedings  are  void. 

On  the  -Charter.  Section  106  declares  that  when  [after] 
the  oouncU  shall  direct  the  same  [expense]  to  be  assessed 
on  the  property  directly,  benefited,  ^'such  expense  shall  in 
every  .othei^  respect  [e.  «.,  other  than  the  limit  of  the  district 
and  mode  of  apportionment]  be  assessed  and  collected  in 
the  same  manner  as  is  provided  in  case  of  street  improve- 
ment-' And  section  79  provides  for  ten  days'  "notice  thereof 
•  by  puUicatioiL"  This  notice  stands  in  the  place  of  process 
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in  prooeedingSw  (Scammian  v.  Chicago^  40  HI.  146.)  And  it  is 
phdn  tiiat  no  process  could  be  served  or  issued  unless  the 
partieB  or  the  property  to  be  affected  were  ascertained,  with 
convenient  certainty;  in  a  word,  unless  the  taxing  district 
were  previously  defined  and  declared*  A  fortiori^  notice 
could  not  be  given  where  it  was  not  known  who  ware  in- 
tended to  be  affected.  Notice,  tben^  is  a  fundamental  act, 
the  absence  of  which  voids  the  assessment  (6  Or.  S95.) 
And  as  the  notice  would  be  void  for  uncertainty  in  the  ab- 
sence of  a  declaration,  ^by  the  law  or  charter,''  of  the  prop- 
erty and  persons  proposed  to  be  affected,  it  follows  that  the 
defining  of  the-  taxing  district  prior  to  notice  lis  abtolately 
essential  and  fundamental  Also,  to  make  a  remonstranoo 
possible,  under  section  81.  Also  sectidn  80,  ^Snust  specify," 
etc^  tak^i  with  secticm  106,  is  an  express  direction  to  de- 
fine it. 

On  principle  and  authority.  This  proceeding  is  the  crea- 
tion of  a  lien  against  the  will  <A  the  lot  owner,  and  simce,  i^ 
we  have  shown,  no  one  but  the  council  can  define  the  di&» 
trict  to  be  taxed,  it  is  plsdnly  essential  to  the  daian  of  lien 
by  the  council,  that  it  should  specify  what  property  it  pro* 
poeed  to  affect  by  the  lien;  just  as  in  any  other  statutory 
lien  the  property  proposed  to  be  affected  must  be  described 
in  the  original  notice  of  lien,  with  sufficient  certainty,  or 
ebe  it  is  void.  The  obtaiiung  ol  this  li^i  is  the  s<de  'pur- 
pose of  thin  proceeding;  and  the  defining  of  the  district  to 
be  taxed  for  the  i»x>po9ed  iimprovementis  the  first  necessary 
sU^.  No  more  particularity  of  description  of  the  lien  is 
then  required,  because  it  only  then  affects  the  general  rights 
of  notice  and.  r^imstrance.  It  is  a  fundamental  right  of 
the  property  owner  to  have  all  the  property  in  the  taxing 
district  assessed,  and  when  a  *lot  is  mnitted  the  assessment 
18  void  (51  Cal.  15) ;  therefore,  it  is  essential  to  this  right 
that  the  district  should  be  declared.  Making  sewer  does 
not  give  the  lien,  but  a  strict  compliance  with  the  statute 
does.  ^Municipal  liens  rest  upon  the  law  alone.'". (79  PaL 
SL  872)^  and  ^^e  power  to  assess  the  cost  of  improvem^Git 
ae  m  lien  can  not  arise  from  benefit  to  the  abutting  owner." 

Jurisdiction  to.  create  lien  is  aoqiiired  step,  by :  step  (61 
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Barb.  469),  and  everything  having  the  semblance  (52  Mo. 
133)  of  benefit  to  tiie  owner  must  be  c(»nplied  with  before 
lien  is  acquired  or  liability  accrues  by  building  the  sewer." 
(48  N.  Y.  496;  6  Or.  66.)  The  result  of  the  decisions  as 
stated  by  Mr.  Cooley  (Con.  Lim.  494,  502)  is  that  a  tax  must 
be  tmiform  throughout  the  taxing  district.  A  state  tax  is 
to  be  apportioned  through  the  state;  a  county  tax  through 
the  county ;  a  city  tax  through  a  city.  If  the  rule  of  appor- 
tionment is  unifcMm  throughout  the  taxing  district  the  con- 
stitutional provision  is  not  violated.  (52  CaL  20.)  And 
this  is  also  a  principle  of  general  law  that  taxation  or  assess- 
ment shall  be  equal  and  uniform.  An  assessment  is  in  the 
nature  of  a.  tax  and  implies  ratio.  (29  Mich.  504.)  Every 
requirement  of  the  charter  must  be  strictly  pursued  unless 
so  purely  formal  as  in  no  way  to  bear  upon  the  protection 
or  the  right  of  the  parties  to  be  affected. 

The  declaration  of  intention  to  construct  the  sewer  and 
defining  the  boundaries  of  the  sewer  district  must  be  by 
.ordinance.  Compare  the  following  sections  of  the  city 
charter,  to  wit:  39;  38,  par.  26;  78;  80;  101;  and  106  adopts 
the  old  act    (27  Cal.  680.) 

The  ^'probable  cost"  must  be  assessed  prior  to  the  con- 
struction of  the  sewer;  which  has  not  been  done.  (City 
Charter,  sees.  82,  84,  85,  102;  2  Dillon  M.  C,  sees.  605, 
610,*654;  2  Or.  81.)  After  one  assessment,  no  power  to 
order  another.  Hence  mode  prescribed  must  be  pursued. 
Previous  assessment  is  notice  of  the  particular  property  on 
whidi  lien  is  claimed  and  amount. 

The  next  step  is  the  ordinance  declaring  the  time  and 
manner  of  doing  the  work.  It  delegates  a  discretion  to  the 
committee  on  streets  and  is  void.  It  provides  for  a  sewer 
of  ten,  twelve  and  fifteen-inch  pipe,  and  adds,  '^with  catch- 
water  basins,  man-holes,  lamp-holes,  sockets,  and  branches 
at  such  points  as  the  conunittee  on  streets  and  public  prop- 
erty may  designate."  (2  Dillon  M.  C.,  sec  618,  citing  56 
HL  854;  1  Id.,  sec  60,  citing  6  N.  Y.  (2  Seld.)  92.)  Qty 
Charter,  sec  101:  "Council  must  provide."  (9  Barb.  152;  43 
Mo.  359;  46  Id.  100;  52  Id.  133;  50  lU.  28;  2  Dillon  M.  C. 
605,  n.  2:    "Liable  to  abuses;"  56  IlL  854;  60  UL  441,  572.) 
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This  delegation  is  the  door  of  fraud.  Asaeaament  void, 
because  no  time  nor  manner  of  giving  notioe  of  letting  the 
contract  was  fixed  by  ordinance  or  otherwise,  and  nothing 
to  dedare  what  a  '^proper  notice"  wa&  This  was  a  discre- 
tion imposed  on  the  common  council  to  decide  and  deter- 
mine, and  failing  to  do  so,  there  was  no  legal  notice.  The 
charter,  sec  101,  requires  the  council  to  accept  or  reject  the 
bid,  and  vests  in  that  body  a  discretion  as  to  bids  by  lot 
owners.  But  the  council  never  acted  on  the  bid,  and,  there* 
fore,  the  contract  is  void. 

Omission  of  street  railway  property  and  Corbett's  f our 
lots  voids  the  assessment  Street  railway  liable  to  as- 
sessment. (32  Cal.  409,  499;  38  Omn.  42;  10  Ohio  &t 
159,164;  12  Iowa,  112;  60  HI.  441.)  If  one  lot  is  left  oat 
of  the  assessmfflit,  it  violates  the  rule  of  uniformity  and 
ratabiUty,  and  it  is  void.  (51  Cal.  16;  31  Id.  241;  82  Id 
409, 499;  VpingUm  v.  Oviait,  24  Ohio  St) 

The  proviso  to  section  106  of  the  city  charter  does  not  au- 
thorize the  council  to  delegate  its  power  of  assessment  to 
three  disinterested  persons.  It  only  authorizes  them  %o 
estimate  and  determine" — ^not  to  assess — ^'^the  proportion- 
ate share  of  the  oost  of  the  sewer"  that  ought  '^to  be 
assessed" — not  to  the  lots  or  parts  of  lots,  but  ''to  the 
several  owners  of  the  property"  which  has  already  been 
declared  by  the  council  to  be  ''benefited  thereby."  (40 
Ind.  235.)  Assessment  should  show  the  amount  each  lot  is 
liable  for,  though  there  are  different  owners.  It  requires 
the  most  explicit  language  to  authorize  council  to  delegate 
its  power.  (6  N.  Y.  92.)  The  proviso  oartainly  does  not 
authorize  the  three  to  define  and  declare  the  taxing  dis- 
trict; nor  to  dedare  what  property  in  that  district  is  directly 
benefited;  nor  to  estimate  and  determine  what  the  whole 
cost  of  the  sewer  is  or  may  be;  nor  to  apportion  it  among 
the  several  lota  and  parts  of  lots,  according  to  the  ratio  of 
benefits.  But  it  assumes  all  these  to  have  already  been 
done,  at  the  time  the  three  are  appointed 

The  law  requires  (sec.  106)  the  assessQi^it  to  be  in  thb 
ratio  of  direct  benefits,  and  not  in  the  ratio  of  cash  valub. 
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The  true  rule  is  the  direct  increase  in  the  market  value, 
which  in  this  case  is  shown  by  the  bill  to  be  equal  for  eabh 
lot  in  proportion  to  its  superficial  area;  and  that  by  cash 
value  is  not  according  to  benefits.  (Burroughs  on  Taxation, 
sec  148,  p.  472.)  City  charter,  sec  106,  prohibits  cadi 
value  as  mode.  (2  Dillon  M.  C,  p.  698,  sec  696  n.)  If 
for  benefits,  ^'frontage  not  sufficient,  and  the  report  of 
commissioners  must  show  it  was  on  right  basi&"  (86  Codxl 
66;  20  N.  J.  L.  104,  115.)  "Cash  value  without  improve- 
ments" wrong  discrimination.  (2  D.  M.  C.  sec.  620,  citing 
4  Scam.  lU.  78;  86  Mich!  159;  51  Cal.  16;  32  Id.  499.) 
"Just  and  equal"  means  "benefits."  May  be  by*  frontage 
benefits  or  superficial  contents.  (28  Cal.  326;  2  Brod.  A 
B.  691,  10  Coke,  143  a.)  "Assessment  for  sewers  ought 
to  be  according  to  quantity  of  their  land,  tenants,  and  rents 
and  by  acres  and  perches  according  to  rate  of  every  man'd 
portion,  tenure  or  profit,  or  by  the  quantity  of  the  common 
or  pasture  or  of  fishing  or  other  C(Hnmodity."  Primarily 
by  "acre;"  if  otiiier  interests,  by  rents,  etc  Per  acre 
good.    (2  Strange,  1127;  2  Maule  &  S. ;  8  Bam.  A  Aid.  21.) 

By  superficial  area  held  good  in  48  Miss.  367;  88  Id. 
652;  27  Id.  468;  21  Ark.  40;  14  La.  496;  in  which  last  case 
it  is  intimated  that  as  it  costs  as  much  to  protect  one  acre 
of  land  from  overflow  as  it  does  to  protect  another,  the  ap- 
portionment not  unjust  Also  27  Mo.  497;  36  Id.  45<(. 
Equity  has  jurisdiction  to  set  aside  the  assessment.  (2  Or. 
146;  17  Wend.  660,  668.) 

Equity,  where  the  assessment  is  void,  will  not  refuse  to 
set  it  aside  on  the  maxim  that  "he  who  asks  equity  must 
do  equity,"  because  the  defendants  have  no  equity  to  be 
done.  If  they  have  acquired  no  lien,  then  they  have  nO 
rights,  but  their  proceedings  constitute  an  illegal  cloud 
which  plaintiffs  have  a  right  to  remove  {Upington  v. 
OviaU,  4  Ohio  St. ;  M.  Steese  v.  Oviatt,  24  Ohio  St.)  The 
defendant  had  a  right  and  equity  because,  notwithstanding 
defects,  it  could  recover  a  quantum  ^oelebatj  and  it  did  not 
appear  but  what  the  amount  assessed  was  reasonably 
wc«ih  it. 
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«/.  (7.  Moreland^  City  Attomeyj  and  J.  H.  Beed,  for  re- 
spondent : 

The  authority  relied  on  by  the  respondent  is  found  in  the 
charter: 

"Sec  106.  The  council  shall  have  power  to  lay  down 
all  necessary  sewers  and  drains,  and  cause  the  same  to  be 
assessed  on  the  property  directly  benefited  by  such  drain 
or  sewer,  but  the  mode  of  apportioning  estimated  costs  of 
improvement  of  streets  prescribed  in  sections  ninety-seven 
and  ninety -eight  of  chapter  eight  of  this  act  shall  not  apply 
to  the  construction  of  such  sewers  or  drains;  and  when  the 
council  shall  direct  the  same  to  be  assessed  on  the  prop^ty 
directly  benefited,  such  expense  shall  in  every  other  respect 
be  assessed  and  collected  in  the  same  manner  as  is  provided 
in  case  of  street  improvement;  provided^  that  the  council 
may,  at  its  discretion,  appoint  three  disinterested  persons 
to  estimate  and  determine  the  proportionate  share  of  the 
cost  of  such  sewer  or  drain  to  be  assessed  to  the  several 
owners  of  the  property  benefited  thereby," 

The  complainants  sJlege  that  the  council  ought  to  have 
first  established  what  their  attorney  is  pleased  to  term  a 
*'sew©r  district."    But  there  is  no  authority   whatever  for 
such    a    proceeding.     The  council,   in  this  case,   caused  a 
notice  to  be  published — and  in  the  notice  it  was  stated  that 
certain  property   would    be   assessed.     This  was  a  matter 
purely  ex  gratia  and  can  not  affect  this  cause.   They  were 
under  no  obligation  to  give  any  notice,  or  publish  any  reso- 
lution.    Their  authority  is  found  in  the  section  quoted, 
and  there  is  certainly  nothing  in  that  which  requires  the 
council  to  give  a  notice,  or  establish  anything  which  could 
be  called  a  sewer  district.    They  have  the  power  to  appoint 
three  disinterested  persons  to  establish  and  determine  thfe 
proportionate  share  of  the  cost  of  such  j^wer  to  fee  assessed 
to    the    several  owners  of  the  property  benefited  thereby. 
This  was  done,  their  report  was  adopted  by  the  common 
council  by  ordinance;  and  we  insist  thattheir  action  in  thik 
matter  is  final,  and  Will  not  be  set  aside,  or  revised  by  a 
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court  of  equity,  except  for  fraud,  accident,  or  mistake,  and 
neither  of  these  is  alleged. 

As  was  said  by  Judge  Cool^,  in  a  similar  case:  ^'So 
long  as  the  common  councU  keeps  within  the  limits  of  its 
jurisdiction,  as  defined  by  the  constitution  and  statutes  of 
the  state,  and  its  members  are  guilty  of  no  intentional 
wrong  or  corrupt  conduct  in  the  discharge  of  their  official 
duties,  the  courts  have  no  power  to  control  the  exercise  of 
their  legal  discretion,  or  to  overrule  and  set  aside  their 
judgment;  but  must  accept  their  conclusions  as  warranted 
by  the  facts,  and  as  binding  alike  upon  the  city  and  upon 
all  of  its  inhabitants."  {Motz  v.  Detroit^  18  Mich.  516.  This 
was  cited  and  approved  in  43  Ind.  197.) 

Acting  within  the  scope  of  their  jurisdiction,  the  findings 
of  the  common  council  can  not  be  impeached,  except  for 
fraud.  Their  discretionary  power  is  not  subject  to  review. 
(Charter  sec.  189;  48  111.  285,  293,  296;  2  Or.  298;  Dillcm 
on  Mun.  Corp.,  sees.  58-476;  High  on  Injunctions,  sec« 
785;  Cooley  on  Taxation,  sec.  528;  32  Barb.  410;  4  Johns. 
Ch.  844-353;  6  Johns.  28;  25  N.  Y.  312;  46  Id.  109;  48 
N.  Y.  518.) 

The  allegation  that  there  is  property  along  the  line  of  the 
street  which  is  benefited  will  not  render  the  tax  void.  The 
case  upon  which  counsd  founds  his  argument  upon  this 
point  (51  Cal.  15)  contains  a  complete  refutation  of  his 
position.    (See  22  111.  811.) 

We  admit  the  rule  that  the  burden  of  taxation  must  be 
uniform.  This  is  a  constitutional  provision  and  must  be 
observed,  but  it  must  be  enforced  with  a  view  to  give  the 
constitution  a  practical  operation.  As  was  truly  said  in  10 
Wis.  242  (quoted  with  approval  in  51  Cal.),  "when  mere 
mistakes  occur  on  the  part  of  off icers  who  are  endeavoring, 
in  good  faith,  to  discharge  their  duties,  this  ought  not  to 
invalidate  the  whole  levy."  And  we  respectfully  submit 
that  any  different  view  would  render  nugatory  the  whole 
taxing  power.  But  this  matter  of  the  benefit  to  property 
not  included  in  the  assessment,  as  alleged  by  complainants, 
is  simply  a  difference  of  opinion  between  the  viewers  and 
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the  appellants,  and  certainly  a  court  will  not  undertake  to 
settle  such  difference.     (60  111.  441.) 

Appellants  claim  that  the  council  ought  to  have  ascer- 
tained and  declared  the  probable  cost  of  the  sewer  as  is  pro- 
vided in  sections  eighty-four  and  eighty-five  of  the  charter 
in  case  of  street  improvements.  To  this  we  answer: 
1.  Those  sections  do  not  and  can  not  apply  to  the  con- 
stniotion  of  a  sewer.  Section  one  hundred  and  six,  we  in- 
sist, furnishes  the  only  rule,  and  if  so,  there  is  no  such  thing 
as  declaring  the  probable  cost  before  a  contract  is  let  2. 
Secti<His  eighty-four  and  eighty-five  are  merely  directory 
and  are  not  mandatory,  and  the  failure  of  the  council  to  take 
this  step  certainly  would  not  invalidate  this  levy  and  render 
the  whole  assessment  void.  The  omission  to  take  this  step 
injures  no  one.  There  is  no  &ilure  of  jurisdiction,  and  the 
same  presumption  at  least  ought  to  attach  to  the  proceed- 
ings of  the  common  council  as  attaches  to  courts  of  inferior 
jurisdiction;  t.  e.,  that  when  once  a  jurisdiction  is  estab- 
lished all  steps  that  ought  to  have  been  taken  are  conclu- 
sively presumed  to  have  been  taken.  It  will  be  further  seen 
that  in  sections  eighty-four  and  eighty-five  the  words  '^prob- 
able cost"  are  used,  while  in  section  one  hundred  and  six, 
in  speaking  of  sewers,  the  words  ^'proportionate  share  of 
the  cost"  are  used.  It  would  involve  an  absurdity  to  say 
that  the  council  should  estimate  the  ''probable  cost,"  and 
afterward,  when  the  work  was  done,  appoint  three  disinter- 
ested persons  'Ho  estimate  and  determine  the  proportionate 
diare  of  the  cost"  to  each  owner  benefited.  Section  one 
hnndied  and  six  must  stand  alone  in  that  regard. 

The  allegation  in  their  complaint,  that  the  sewer  is  a  bene- 
fit to  Yamhill  street,  constitutes  no  objection  to  this  assess- 
ments The  dty  has  no  property  in  the  street  The  fee  is 
owned  by  the  adjoining  lot  owners,  subject  only  to  the  rights 
of  the  public  to  use  as  a  highway.  (See  84  111.  227;  Bigelow 
7.  Chicago,  Chicago  Legal  News,  Jan.  1879.)  But  the  main 
objecticm  to  the  assessment,  and  the  one  which  was  upper- 
in  the  minds  of  the  complainants  in  seeking  this  in- 
is  the  mode  ad<^ted  by  the  viewers  in  making  their 
lents    As  alleged  in  the  complaint,  they  adopted  the 
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mode  of  apportioning  according  to  the  value  of  tiie  prop- 
erty, irrespective  of  the  improvements,  making  some  allow- 
ance for  the  distance  of  the  property  from  the  sewer.  We 
submit  that  this  was  correct  The  method  of  making  the 
assessment  is  not  defined  by  the  charter  except  that  it  must 
be  on  the  property  benefited.  The  mode  is  left  to  the  discre- 
tion of  the  council,  and  under  section  one  hundred  and 
thirty-nine  of  the  charter,  this  discretion,  when  once  exer- 
cised, can  not  be  called  in  question  elsewhere. 

The  appellants  maintain  that  the  proper  manner  of  mak- 
ing this  assessment  was  the  superficial  area,  but  if  we  exam- 
ine secticm  one  hundred  and  six  we  find  that  sections  ninetv- 
seven  and  niney-eight  do  not  apply  to  the  constructicm  of 
sewers  and  drains,  and  section  ninety-sev^i  provides  that 
the  cost  of  a  street  improvement  is  made  upon  tiie  basis  of 
a  superficial  area.  Judge  Dillon,  in  section  six  hundred 
and  forty-five  of  his  authoritative  work  on  muncipal  corpor- 
ations, says:  *'The  apportionment"  for  building  a  sewer 
^^should  be  nlade  upon  the  value  of  the  land  independently 
of  the  buildings  and  should  be  settled  at  the  time  of  the 
transaction."  (9  Gush.  233;  35  Mich.  155;  35  Conn.  66;  T 
Gush.  200;  Burroughs  on  Taxation,  sees.  147,  148;  88  K  J. 
L.  ITI,  190.) 

Courts  of  equity  will  not  grant  relief  when  th^^  is  a 
plain,  speedy,  and  adequate  remedy  at  law.  If  the  allega- 
tions of  plaintiffs'  complaint  be  true  they  have  this  remedy 
at  law.  They  had  a  complete  remedy  under  our  writ  of  re- 
view, ^^f  the  power  to  levy  the  tax  exist,  and  the  property 
be  subject  to  taxation,  mere  errors  and  irregularities  should^ 
according  to  the  better  considered  view,  be  corrected  on  cer- 
tiorari or  other  appropriate  proceedings,  <^  their  effect  left 
to  be  tested  at  law."  (Dillon  on  Mun.  Corp.,  sec  737;  (5 
Wallace,  413-419;  14  N.  Y.  634.) 

An  injunction  will  not  lie  to  restrain  the  collecti<»  of  ju 
tax,  unless  there  are  some  special  equities  to  render  the  tax 
imjust  and  illegal.  (High  on  Inj.  785.)  As'to  the  allegation 
of  cloud  upon  title,  respondents  say  that  if  the  proceedings 
are  void  upon  their  face,  and  need  no  extrinsic  evidence,  f o 
•  establish  such  invalidity,  they  can  not  cast  any  cloud  upoii 
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thor  title.  (1  Deady,  491;  5  WallAoe,  418;  14  N«  Y.  684, 
541,  542;  47  Mo.  479;  26  Wend.  131;  Dillon  on  Mun.  Oorp., 
sea  476;  9  Paige,  16,  888.)  "Courts  of  equity  wiU  not  in- 
terfere where  the  act  complained  of  in  levying  the  tax  was 
done  according  to  the  best  judgment  of  the  assessors,  fairly 
and  impartially."    (4  Johns.  853,  354;  1  Cal.  455.) 

There  are  no  equities  in  the  complaint.  This  was  the 
principal  groimd  upon  whidi  the  court  below  decided  this 
cause  for  the  respondents.  In  passing  upon  this  point  the 
court  said:  ^^The  general  and  well-established  doctrine  is, 
that  wh^i  property  is  subject  to  taxation,  and  the  tax  is  a 
legal  one,  equity  will  not  interfere  simply  because  there  are 
irr^ularities  in  the  assessment.  Thus  Mr.  Dillon  says: 
''When  the  defect  complained  of  is  merely  formal,  not  im* 
peaching  the  justice  of  the  tax  or  assessment,  and  the  plain- 
tiff ought  to  pay  the  amount,  equity  will  not  interfere,  but 
feare  him  to  his  legal  remedies.'  A  large  number  of  cases 
are  cited  as  sustaining  the  doctrine."  (Dillon  on  Mun. 
Corp.,  sec  738.) 

*^In  Indiana  it  is  held  that  where  the  owner  of  real  es- 
tate in  a  city  stands  by  and  sees  a  street  improved  adjoining 
his  property,  on  a  contract  made  under  an  order  of  the  com^ 
mon  council,  without  attempting  by  injunction  to  prevent 
>uch  improvement,  he  can  not,  after  the  work  is  ccmipleted, 
or  nearly  completed,  refuse  to  pay  for  it.  In  Michigan,  this 
riew  of  the  estoppel  of  the  property  owner  is  taken.  In 
Kansas,  it  is  decided  that  courts  of  equity  will  not  interfere 
to  restrain  by  injunction  the  collection  of  taxes,  when  the 
property  is  subject  to  taxation,  the  tax  legal,  and  the  valua- 
tion not  excessive,  simply  because  of  irregularities  in  the 
aasessDaent.  There  must  be  a  tender  of  what  is  equitably 
dceu  These  are  citations  from  Mr.  Dillon's  note  to  the  sec- 
xitm  quoted,  and  the  author  adds  that  the  same  view  is  sub- 
^tantiaUy  taken  by  the  supreme  court  of  Missouri." 

-Who  seeks  relief  from  an  over-assessment  must  pay  what 
L^  justly  due.  So  one  who  sought  to  have  an  invalid  tax 
*ieed  set  asude  as  a  doud  on  tiUe,  he  having  been  in  default 
in  not  paying  his  taxes,  was  relieved  only  on  paying  all  taxes 
p^id  bj  the  bolder  of  the  deed.    (Story's  Equity  Jiur.,  sea 
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68,  note.)  These  are  citations  from  Mr.  Story  to  iUustratd 
the  doctrine  of  the  maxim,  ^He  who  seeks  equity  moat  do 
equity.' " 

'^In  24  Ohio  State  Reports,  the  same  principle  is  applied 
in  a  case  much  like  this.  In  that  case  a  suit  by  injunction 
was  brought  to  enjoin  the  collection  of  an  assessment  upon 
certain  lots  in  the  city  of  .Akron,  made  by  authority  of  the 
city  council,  to  pay  the  expense  of  grading  and  paving  a 
street.  The  statute  required  an  advertisement  for  bids  for 
the  work  to  be  published  four  weeks  in  two  of  the  news- 
papers in  the  city.  The  court  said  that  this  provision  was 
intended  for  the  protection  of  the  tax-payers,  to  secure  com- 
petition among  contractors,  and  prevent  favoritism  and 
fraud,  and  that  it  must  be  regarded  as  peremptory;  that  not 
having  been  complied  with,  the  defect  was  substantial;  that 
it  went  to  the  legality  of  the  contract  and  of  the  subseque&t 
assessment.  The  contract  having,  however,  been  let  and 
the  work  done,  it  was  held  that  equity  would  not  interfere 
so  long  as  the  amount  charged  upon  the  lots  was  no  more 
than  the  reasonable  value  of  the  work  ratably  chargeable 
upon  such  lots;  that  it  would  only  interfere  if  the  assessment 
was  more  than  was  properly  chargeable  upon  the  property, 
and  then  only  to  the  extent  of  granting  relief  against  the 
collection  of  the  excess."     (24  Ohio  St  246.) 

^As  already  stated,  it  is  expressly  admitted  in  the  peti- 
tion in  this  case  that  these  lots  'are  all  within  one  hundred 
feet  of  Yamhill  street;'  that  they  'all  lie  along  the  line  of 
said  sewer,  and  are  directly  benefited'  by  it,  and  it  is  ad- 
mitted also  that  the  lots  directly  benefited  are  legally  charge- 
able with  the  cost  of  the  sewer."  ''The  case  is  thus  clearly 
within  the  well-established  rule  laid  down  by  the  authorities 
dted.  The  alleged  irregularity  of  the  assessment  affords 
no  ground  for  the  interference  asked  for.  If  the  lots  of  the 
petitioners  are  assessed  more  than  their  ratable  proportion, 
the  court  will  not,  for  that  reason,  relieve  the  petitioners 
from  payment  of  their  ratable  proportion."  "They  must 
show  a  willingness  to  pay  what  is  due  ew  aequo  et  bono  be- 
fore this  court  will  interpose  in  their  behalf.  This  they  re- 
fuse to  do.  They  ask  to  be  relieved  from  all  liability  on  ac- 
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coant  of  work  -whidi  they  admit  is  for  their  benefit,  and  for 
which  they  admit  th^  lots  axe  equally  cdiatg^able.  If  it  is 
trae,  as  claimed  by  comisel  for  petitioners,  that  it  is  threat- 
ened to  enforce  against  them  a  pretended  right  or  lien,  which, 
by  reason  of  the  irrBgolarities  complained  of,  does  not  exist 
in  law,  their  rights  against  such  threatened  attempt  are  legal 
rights,  which  will  only  be  enforced  in  courts  of  equity  when 
they  rest  upon  equitable  grounds."  (See  Dillpn,  sec.  737; 
Cooley  on  Taxation,  540;  1  Dan.  Ch.  Pr.  385,  386.) 

These  complainants  come  before  this  court  of'  equity  say- 
ing that  their  property  has  been  benefited ;  that  the  city  had 
authority  to  make  the  assessment,  and  yet  asking  tbat  they 
may  be  relieved  from  all  liability.  There  is  nowhere  in 
this  charter  any  power  or  authority  to  make  a  reassessment. 
If  fliis  tax  be  declared  void,  either  the  amtractor  who  con- 
structed the  sewer,  or  the  city,  must  suffer  the  loss,  while 
these  complainants  will  reap  the  benefits.  If  courts  of 
equity  are  created  for  the  purpose  of  enforcing  such  an  in- 
equitable decree  as  this  would  be,  then  the  ideas  prevalent 
in  r^ard  to  such  courts  need  reconstruction. 

By  the  Court,  Boisb,  J. : 

This  is  a  proceeding  by  injunction  to  restrain  the  defend- 
ants in  the  collection  of  certain  assessments  for  the  con- 
struction of  a  sewer  in  Yamhill  street,  in  the  city  of  Port- 
land, and  to  declare  such  assessments  illegal  and  void. 

The  petition  alleges  in  substance  that  on  the  twenty- 
seventh  day  of  June,  1878,  the  common  council  of  the  city 
of  Portland  passed  a  resolution  to  the  effect  that  notice  be 
given  that  the  council  propose  to  construct  a  sewer  in 
Yamhill  street  within  specified  points  and  of  specified  di- 
mensions; ^'the  expense  thereof  to  be  assessed  upon  the 
property  benefited." 

That  on  the  sixth  day  of  July  following,  a  notice  of  the 
proposed  sewer  improvement  was  published  in  the  Daily 
Standard  newspaper,  daily,  from  ten  days  from  said  date. 
This  notice  concluded  as  follows:  "The  expense  thereof 
(of  the  sewer  construction)  to  be  assessed  upon  the  prop- 
erty benefited  thereby.  It  is  hereby  understood  that  the 
fnoperty  benefited   will  include  all  lots  or  parts  of  lots 
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tying  within  one  hundred  feet  of  'Yamhill  street  on  either 
side  thereof,  and  between  Front  street  and  the  tennination 
thereof." 

That  within  ten  days  from  the  puUication  of  this  notice 
a  written  remonstrance  against  the  proposed  improvement 
was  made  and  filed  by  the  owners  of  two  thirds  in  value, 
but  not  quite  two  thirds  in  area,  of  all  the  propiarty  ad- 
jacent to  that  part  of  Yamhill  street  described  in  the 
notice. 

That  on  the  twenty-second  day  of  August,  1878,  an  ordi- 
nance, numbered  2246,  was  passed,  ^'providing  for  the 
time  and  manner  of  improving  Yamhill  istreet  from  the 
Willamette  river  to  a  point  one  hundred  feet  west  of  the 
west  line  of  Tenth  street  by  putting  in  a  seww  at  the  ex- 
pense of  the  property  benefited.''  This  ordinance  specified 
particularly  the  character  of  the  improvement  to  be  made; 
that  it  should  be  done  to  the  satisfaction  of  the  committee 
on  streets  and  public  property  and  the  superintendent  of 
streets.  The  ordinance  authorized  sudi  committee  to  ad* 
vertise  for  and  receive  proposals  for  the  work,  and  to  enter 
into  a  contract  with  the  lowest  responsible  bidder  or  bid- 
ders therefor.  It  further  provided  that  the  expense  of  the 
sewer  should  be  assessed  to  the  property  directly  benefited 
thereby. 

The  petition  further  alleges  in  effect  that  on  the  four- 
teenth day  of  September,  1878,  a  notice  to  contractors  for 
sealed  proposals  for  the  construction  of  this  sewer  was 
published  in  the  Daily  Bee,  as  provided  in  the  ordinance, 
and  thereafter  the  committee  entered  into  a  contract  for 
such  construction,  and  that  such  sewer  was  constructed 
prior  to  December  1,  1878. 

That  on  the  fourth  day  of  December  the  council  by  a 
resolution  appointed  Burrage,  Holmes,  and  Norris  to  assess 
the  cost  of  t^e  construction  of  the  sewer,  as  provided  by 
ordinance  2246,  to  the  several  lots  and  parts  of  lots  bene- 
fited thereby. 

That  these  commissioners  found  the  probable  cost  of  the 
sewer  to  be  five  thousand  nine  hundred  and  ninety-nine 
dollars  and  fifty- four  cents;  that  the  property  benefited 
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consBfltod  of  all  lots  and  parts  of  lots  lying  wtttim  one 
hundred  feet  of  Yamhill  street  and  between  the  Willamette 
iiYer  and  a  point  one  hundred  feet  west  of  the  west  line  of 
Tenth  street;  and  that  the  commissioners  made  report  that 
they  had  ^^apporticmed  the  estimated  cost  of  said  sewer  to 
the  sBTeral  lots  and  parts  of  lots  and  assessed  the  benefits 
to  be  derived  therefrcxn  as  follows:"  (Here  follows  a  table 
showing  the  number  of  each  block,  the  number  of  each  lot 
or  part  of  lot,  the  name  of  the  owner  and  the  benefits  as- 
sessed.) 

It  is  further  alleged  that  an  ordinance  was  passed,  declar- 
ing the  probable  cost  of  the  sewer,  and  assessing  the  same 
to  the  property  b^iefited,  according  to  the  report  of  the 
commififiioners,  and  directing  an  entry  of  the  assessment  on 
the  docket  of  city  liens,  and  that  notice  of  this  assessment 
was  duly  given. 

The  petitioners  allege  as  grounds  of  complaint  that  the 
probable  cost  of  the  sewer  was  not  ascertained  and  de- 
termined, or  apportionment  or  an  assessment  thereof  made 
to  the  different  lots  by  ordinance  prior  to  the  construction 
of  the  sewer;  that  the  council  did  not  defend  the  taxing  disr 
trict  of  the  sewer;  that  the  commissioners  did  not  apportion 
the  cost  of  the  sewer  to  the  property  directly  b^aefited  in 
the  rates  of  benefits  accruing;  that  they  adopted  the  mode 
of  apportioning  according  to  the  proportion  which  the  cash 
Talue  of  the  lots  bore  to  each  other,  making  allowance  for 
the  distance  of  tiie  lots  from  the  sewer;  that  the  lots  are  of 
unequal  value  in  proportion  to  their  area;  that  Yamhill 
street  is  the  property  of  the  city  of  Portland,  and  that  a  pro* 
portionate  cost  of  the  sewer  should  have  been  assessed  to 
such  street  against  the  city ;  that  certain  lots  have  not  been 
assessed  as  the  names  of  the  owners. 

It  was  argued  by  counsel  that  the  powers  exercised  by 
the  OHnmissioners  in  apportioning  the  benefits  and  cost 
of  the  improvement  could  only  be  exercised  by  the  council. 

The  petitioners  admit  that  their  lots  are  within  one  hun* 
died  feet  of  Yamhill  street;  that  they  lie  along  the  line  of 
the  aewer,  and  are  directly  benefited  thereby. 
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The  defendants  demur  to  the  petition  upon  the  grounds 
that  the  court  has  not  jurisdiction,  and  that  the  petition 
does  not  state  facts  entitling  the  petitioners  to  the  relief 
prayed  for. 

It  is  urged  that  the  proceedings  establishing  this  sewer, 
ao  far  as  the  same  seek  to  impose  a  tax  on  the  property  of 
the  petitioners,  are  void,  and  that  tiie  collection  of  the  tax 
can  not  be  enforced,  and  that  the  tax  is  illegal  and  not  a 
just  lien  on  the  property  of  the  petitioners.  Petiti<Hier8 
claim  that  in  order  to  legally  establish  the  right  by  the  city 
to  construct  a  sewer,  the  city  coimcil  should  first  declare  by 
ordinance  that  the  sewer  is  necessary,  and  describe  its  loca- 
tion and  define  the  district  that  is  to  be  benefited  and 
charged  with  the  cost  of  its  construction. 

The  decision  of  these  questions  involves  the  construction 
of  section  106  of  the  charter  of  the  city  of  Portiand,  which 
is  as  follows:  '^The  council  shaU  have  power  to  lay  down 
all  necessary  sewers  and  drains,  and  cause  the  same  to  be 
assessed  on  the  property  directly  benefited  by  such  drain  or 
sewer,  but  the  mode  of  apportioning  estimated  costs  of  im- 
provements of  streets  prescribed  in  sections  97  and  98  of 
chapter  7  of  this  act  shall  not  apply  to  the  construction 
of  sewers  or  drains;  and  when  the  council  shall  direct  the 
same  to  be  assessed  on  the  property  directiy  benefited,  such 
expense  shall  in  every  otiier  aspect  be  assessed  and  col- 
lected  in  the  same  manner  as  is  provided  in  case  of  street 
improvements;  provided,  that  the  council  may,  at  its  dis- 
cretion, appoint  three  disinterested  persons  to  estimate  and 
deteimine  the  proportionate  share  of  the  cost  of  such  sewer 
or  drain  to  be  assessed  to  the  several  owners  of  the  property 
benefited  thereby." 

This  is  the  only  section  of  the  charter  providing  for  or 
regulating  the  construction  of  sewers.  It  provides  that 
sections  97  and  98  of  the  charter,  providing  what  lots  shall 
be  taxed  with  street  improvements,  and  in  what  proportion 
the  assessment  shall  be  made  on  each,  shall  not  apply  to 
the  construction  of  drains  and  sewers.  These  sections  pro- 
vide that  the  assessment,  for  street  improvements  shall  be 
proportioned  to  superficial  area  of  the  adjoining  lots,  so 
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thai  the  pioTision  in  secticm  106,  that  these  sections  shall 
not  apply  to  the  construction  of  sewers,  plainly  indicated 
that  a  different  rule  was  intended  to  be  established  in  ap- 
p<»tion]ng  the  cost  of  sewers  to  those  directly  benefited; 
The  proviso  at  the  end  of  section  106  directs  the  manner 
in  which  the  cost  of  construction  of  sewers  shall  be  ascer- 
tained and  apportioned.  The  provision  in  section  106,  that 
when  the  council  shall  direct  the  ^^expense  of  construction 
to  be  assessed  on  the  property  directly  benefited,  such  ex- 
pense shall  in  every  other  respect  be  assessed  and  collected 
in  the  same  manner  as  is  provided  in  case  of  street  im- 
provements," simply  adopts  the  means  of  enforcing  against 
those  directly  benefited  the  collection  of  the  tax  appor- 
tioned to  them  by  the  estimate  made  by  the  disinterested! 
persons  appointed  to  make  the  apportionment  in  pursuance 
of  the  provisions  of  section  106.  The  mode  of  inferring 
these  charges  on  the  property  benefited  is  provided  for  in 
sections  85,  86,  and  87. 

The  elaborate  manner  poirtted  out  in  the  charter  for  ac- 
quiring the  authority  to  construct  street  improvements  does 
not  apply  to  the  construction  of  sewers.  The  latter  may 
be  laid  when  in  the  judgment  of  the  city  council  the  same 
diall  be  necessary.  They  may  be  made  without  previous 
notice,  the  council  alone  being  tiie  judge  of  their  necessity. 
Sewers  are  required  as  a  part  of  the  sanitary  regulations  of 
the  city,  to  prevent  the  development  of  local  disorders,  and 
generally  to  preserve  the  public  health.  It  may,  and  often 
does,  happen  in  populous  towns,  that  active  measures  have 
to  be  taken  by  city  authorities  in  sanitary  measures,  and  it 
would  not  be  wise  to  leave  so  important  a  power,  often  re- 
quiring the  most  prompt  exercise,  to  the  tardy  mode  pro- 
vided for  inaugurating  street  improvements.  Section  10i> 
alone  provides  for  the  manner  of  making  drains  and  sewers. 
The  only  question  is.  Has  the  city  council  properly  exercised 
its  powers  under  such  section  ? 

It  is  claimed  by  the  counsel  for  appellant  that  the  coun- 
cil should  have  first  declared  by  ordinance  that  a  sewer  was 
necessary.  Such  an  ordinance  was  not  essential  to  give 
th^n  power  to  construct  the  sewer.    The  charter  does  not 
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require  such  an  ordinance  as  preliminary  to  their  proceed- 
ing to  construct  the  sewer.  No  public  good  would  be  ac- 
complished by  such  declaration.  When  they  passed  the 
resolution  to  construct  the  sewer,  and  located  its  termini, 
that  action  showed  that  in  the  opinion  of  the  council  it  was 
necessary.  It  is  also  urged  by  the  appellant  that  the  reso- 
lution did  not  fix  the  lateral  bounds  of  the  district  to  be 
charged  with  the  cost  of  construction. 

From  what  has  been  said,  it  follows  that  the  council  had 
power  to  proceed  and  lay  down  the  sewer,  and  then  ascer- 
tain, by  the  method  provided  in  the  proviso  of  section  106, 
what  property  was  directly  benefited.  So  there  is  nothing 
in  this  objection.  The  proceedings  of  the  council,  as  set  out 
in  the  complaint,  show  that  the  same  are  a  substantial  com- 
pUance  with  the  provisions  of  the  charter  providing  for  the 
construction  of  sewers.  The  view  we  take  of  section  106  of 
the  charter  renders  it  unnecessary  to  notice  any  other  points 
which  were  discussed  in  the  argument. 

The  decree  of  the  circuit  coArt  will  be  affirmed. 


BEN  HOLLADAY  sr  al.^  Respokdekt,  v.  S.  O.  EL- 
LIOTT, Appellant. 

CoRFQKATiON — SUBSCRIPTION  TO  Stock. — ^Articles  were  filed,  under  the 
general  incorporation  law,  to  incorporate  the  Oregon  Central  Rail- 
road Company,  with  a  capital  stock  of  seven  million  two  hundred 
and  fifty  thousand  dollars,  divided  into  seventy-two  thousand  five 
hundred  shares  of  one  hundred  dollars  each.  Six  different  per- 
sons subscribed  one  share  each,  when  one  of  them,  in  behalf  of. 
the  corporation,  made  a  subscription  in  the  following  words: 
'^Or^on  Central  Railroad  Company,  by  G.  L.  Woods,  chairman, 
seventy  thousand  shares,  seven  million  dollars."  Held,  that  this 
subscription  for  the  company  was  a  nullity,  and  that  those  who 
had  subscribed  the  six  shares  could  not  lawfully  elect  a  board  of 
directors  and  organize  the  corporation,  and  that  a  board  of  direc- 
tors elected  by  them  could  not  lawfully  transact  business  for  the 
corporation. 

Partnership^Dissolution,  when  Business  not  Practicable. — 
Where,  during  the  continuance  of  a  copartnership,  it  becomes  im- 
practicable to  carry  on  its  business  without  great  loss,  a  court  of 
equity  will  decree  a  dissolution  of  such  copartnership,  in  a  suit 
brought  for  that  purpose  by  any  one  of  the  partners. 
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from  Marion  County. 

This  is  a  suit  begun  November  5,  1869,  for  a  dissolution 
and  settlement  of  a  copartnership.  The  case  was  referred 
to  a  referee  to  report  findings  of  fact  and  conclusions  of 
law,  and  upon  his  report  a  decree  was  rendered,  in  the  cir- 
cuit court,  in  favor  of  the  respondents,  dissolving  and 
settling  tiie  copartnership.  From  that  decree,  the  defend- 
ant, Simeon  G.  Elliott,  brings  this  appeal. 

The  facts  in  the  case  are  substantially  as  follows :  On  or 
about  the  twenty-second  day  of  April,  1867,  a  corporation 
was  formed  under  the  general  incorporation  laws  of  this 
state,  under  the  name  of  the  Oregon  Central  Kailroad  Com- 
pany, for  the  purpose  of  building  and  operating  a  railroad 
from  Portland,  Oregon,  southward  to  the  California  line,  on 
or  near  the  stage  road,  and  having  its  principal  office  in 
Salem,  Oregon.  The  capital  stock  of  the  corporation  was 
seven  million  two  hundred  and  fifty  thousand  dollars,  di- 
vided into  seven  thousand  two  hundred  and  fifty  shares  of 
one  hundred  dollars  each.  On  the  day  the  corporation  was 
formed,  six  different  persons  subscribed  one  share  each  to 
this  stock,  and  thereupon  there  was  an  attempt  to  subscribe 
seventy  thousand  shares  by  the  company,  of  its  own  stock, 
by  a  subscription,  as  follows:  "Oregon  Central  Railroad 
Company,  by  Geo.  L.  Woods,  Chairman,  seventy  thousand 
shares — seven  million  dollars.'*  Upon  the  same  day,  the 
corporation  entered  into  an  agreement  with  Elliott,  acting 
for  A.  J.  Cook,  for  the  construction  of  one  hundred  and  fifty 
miles  of  road.  This  contract  was  modified  by  a  supple- 
mental contract,  on  November  27,  1867. 

On  the  twentieth  of  May,  1867,  Elliott  assigned  seven 
twentieths  of  this  contract  to  one  Perrin,  and  thereupon 
Perrin  and  Elliott  formed  a  partnership  under  the  name  of 
**A.  J.  Cook  &  Co.,"  for  the  carrying  out  of  the  contract  in 
question.  On  the  twenty-ninth  of  the  same  month,  Elliott 
assigned  one  tenth  of  the  contract  to  one  Flint.  In  April, 
1868,  he  assigned  seven  twentieths  to  Froham,  and  in 
March,  of  the  same  year,  he  assigned  to  Brooks  two  twen- 
tieths, and  to  Gardiner  Elliott  one  twentieth.    About  the 
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twelfth  day  of  May,  1868,  the  appellant,  S.  G.  Elliott,  in 
the  name  of  A.  J.  Cook  &  Co.,  entered  into  another  agree- 
ment, or  contract,  for  the  construction  of  the  balance  of 
said  road  from  the  end  of  the  first  one  hundred  and  fift; 
miles  to  the  California  line,  being  two  hundred  and  ten 
miles  more  or  less.  On  the  second  of  May,  1867,  A.  J. 
Cook,  for  a  consideration  of  one  dollar,  assigned  the  con- 
tract of  April,  1867,  to  the  appellant 

On  the  twelfth  of  September,  1868,  the  respondents, 
Holladay  and  Emmet,  and  the  appellant,  Elliott,  formed  a 
partnership  for  the  purpose  of  taking,  by  assignment,  the 
contracts  of  A.  J.  Cook,  and  A.  J.  Cook  &  Co.,  with  the 
railroad  company,  and  of  constructing  and  operating  one  or 
more  railroads  in  Oregon  and  the  adjacent  territories.  The 
interest  of  .each  yi  the  partnership  was  as  follows:  Holla- 
day,  twenty- four  fortieths  parts;  Emmet,  ten  fortieths; 
Elliott,  six  fortieths.  This  is  the  partnership  involved  in 
this  suit  The  various  interests  in  the  contracts  referred  to 
passed  to  this  partnership.  It  was  a  part  of  the  agreement 
of  partnership  that  Elliott  should  not  be  required  to  ad- 
vance money  in  carrying  out  the  contracts  of  construction; 
but,  that  when  the  partnership  should  realize  enough  on  it 
contracts  to  cover  expenses,  he  should  be  charged  with  his 
proportion  of  the  expenses,  and  tiiat  he  should  be  general 
superintendent  in  the  construction  and  operating  of  the 
road,  at  a  salary  of  five  hundred  dollars  per  month.  A  fur- 
their  stipulation  in  this  agreement  is  contained  in  the  follow- 
ing writing,  delivered  to  Elliott  by  Ben  Holladay  &  Co., 
that  being  the  partnership  name: 

Office  Ben  Holladay  &  Co.,       ) 
Portland^  Oregon,  September  12,  186&  ) 

S.  G.  Elliott,  Portland — Dear  Sir :  On  our  purchase  of 
iliis  date  from  A.  J.  Cook  c^  Co.  of  the  pending  contracts 
with  the  Oregon  Central  Kailroad  Company  for  the  con- 
struction of  the  railroad  from  Portland  to  the  California 
line,  it  is  understood  tiiat  we  are  to  pay  you  the  money  fur- 
nished by  you  to  the  firm  of  A.  J.  Cook  &  Co.  and  standing 
to  your  credit  on  their  books.  This  money  is  stated  by 
you  to  amount  to  about  twenty-one  thousand  dollars.  When 
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the  aooounts  are  folly  made  up  and  the  balance  ooorrecd}'^ 
ascertained,  you  will  be  entitled  to  our  obligations  for  the 
correct  amount.    Respectfully  yours, 

Bbn  Holladat  &  Go. 

The  partnership  of  Ben  HoUaday  &  Co.  built  a  part  of 
the  road  under  these  contracts,  and  appropriated  it  to  their 
own  use,  the  O.  C.  R.  R.  having  no  legal  organization. 
Subsequently  the  partnership  sold  the  road  to  a  new  cor- 
poration formed  to  purchase  and  complete  it.  While  the 
wc»-k  was  progressing  Elliott  was  discharged  from  the  posi- 
titxi  of  general  superintendent  for  incompetency.  The  re- 
spondents claim  that  Elliott  made  false  and  fraudulent  rep- 
resentations, to  induce  them  to  go  into  the  partnership  in 
question,  as  to  the  financial  standing  and  character  of  A.  J. 
Cook  and  A.  J.  Cook  &  Co.,  as  to  thq  amount  of  money  ad- 
Tanced  by  them  towards  the  building  of  the  road,  as  to  the 
bonds  which  were  available  in  their  hands,  the  amount  of 
work  already  done,  the  cost  of  completing  the  road  to  Salem, 
and  as  to  his  own  competency  to  superintend  the  construc- 
tion and  operating  of  the  road.  The  referee,  Mr.  J.  C. 
Moreland,  reported  fully  upon  all  the  issues  in  the  case,  and 
found  that  the  respondente  were  entitled  to  recover  from 
the  appellant  five  hundred  and  thi^rty  dollars  and  eighty 


The  case  was  tried  upon  the  findings  and  testimony  by 
Mr.  Justice  Boise  at  circuit,  and  some  modifications  made  in 
the  findings  of  the  referee.  The  circuit  court  found  for  the 
respondents  in  the  siun  of  four  hundred  and  seventy-seven 
dollars,  but  not  for  costs. 

W.  H.  Eifinger  and  H.  H.  OUfrey^  for  appellants 

Dolphj  Branauffhj  Ddph  dt  Siman^  and  Thayer  dk  WH- 
J  for  reepondentSb 


By  the  Court,  EjbUjT,  C.  J. : 

The  complaint  abounds  in  charges  of  false  and  teudu- 
lent  respresentations  allied  to  have  been  made  by  the  ap* 
peUant  to  the  reqxmdents,  to  induoe  them  to  enter  into  the 
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oopaitnership  of  Ben  HoUaday  &  Co.  These  are  all  de- 
nied by  the  appellant  in  his  answer;  and  while  he  sets  forth 
no  counter  allegations  of  fraud  in  the  answer,  yet  he  insists 
that  the  evidence  in  the  cause  establishes  the  fact  that  the 
respondents  fraudulently  entered  into  that  copartnership, 
with  the  sole  object  of  taking  from  him  a  large  amount  of  ' 
valuable  property  which  he  then  possessed  in  the  contracts 
of  A.  J.  Cook  and  A.  J.  Cook  &  Co.  with  the  Oregon  Cen- 
tral Railroad  Company. 

We  think  the  evidehce,  which  is  voluminous  beyond  all 
precedent  in  the  courts  of  Oregon,  fails  to  establish  these 
charges  of  fraudulent  conduct  either  on  the  part  of  the  ap- 
pellant or  the  respondents.  Doubtless  the  appellant  made 
statements  which  were  not  strictly  accurate  as  to  his  quali- 
fications to  act  as  superintendent  in  the  construction  of  a 
railroad,  as  to  the  value  of  the  property  and  the  contracts 
owned  by  the  firm  of  A.  J.  Cook  &  Co.,  and  as  to  the 
amount  of  money  which  would  be  required  to  complete  the 
grading  of  the  road  from  Portland  to  Salem ;  yet  we  are 
satisfied  these  statements  were  not  made  by  him  with  an 
intention  to  deceive  and  defraud  the  respondents,  or  to  in- 
duce them  to  enter  into  the  contract  of  copartnership  with 
him.  He  undoubtedly  at  the  time  believed  them  to  be  true ; 
and  while  we  believe  that  all  the  parties  to  it  entered  into 
the  contract  in  good  faith,  and  honestly  intended  to  con- 
struct the  road  in  accordance  with  the  terms  of  the  copart- 
nership, yet  we  are  equally  well  satisfied  that,  undei*  the 
circumstances, ,  it  was  an  impracticable  undertaking.  Un- 
questionably the  agreement  of  copartnership  was  formed  on 
the  basis  that  the  stock  and  bonds  of  the  O.  C.  R.  R.  Co. 
held  by  A.  J.  Qook  &  Co.  were  of  great  value,  and  that  by 
a  sale  of  them  money  suflFicient  could  be  realized  by  the 
firm  of  Ben  HoUaday  &  Co.  to  go  on  with  the  construction 
of  the  road,  and  eventually  complete  it  Within  a  year 
preceding  that  time,  the  appellant  had  sold  a  number  of 
these  bonds,  amounting  to  about  thirty-eight  thousand  dol- 
lars, a£  their  par  ^ue  to  parties  in  Boston  in  payment  for 
locomotives  and  machinery  for  the  road.  He  probably  had 
sane  xeaaoQ  to  believe  that  the  remainder  of  the  seve^  hun- 
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died  and  seventy-fiye  thousand  dollars  of  bonds  could  to 
sold  on  the  same  advantageous  terms.  The  fact  of  this 
sale  to  parties  in  Bostcm  was  communicated  by  him  to  the 
respondents  during  the  negotiations  which  preceded  the 
formation  of  the  copartnership,  and  probably  gave'  them  a 
hi^  appreciation  of  their  worth;  and  with  this  estimation 
of  their  value  they  entered  into  the  agreement  of  Septem- 
ber 12,  1868. 

The  referee  found  that  these  bonds  were  of  no  value  in 
the  market,  and  that  the  ^^preferred  interest-bearing  non- 
assessable stock  issued  by  the  O.  C.  B.  K*  Co..  was  illegal 
and  of  no  value."  The  cii^cuit  court  approved  this  finding 
of  the  referee,  and  we  entirely  concur  in  this  view  of  the 
eourt  below.  The  reason  for  this  opinion  we  will  now  pro- 
osed  to  give: 

On  the  twenty-second  day  of  April,  1867,  John  H.  Moores, 
J.  S.  Smith,  Qeoige  L.  Woods  and  others  filed  articles  of 
i]ioorp<xration  in  the.  office  of  the  secretary  of  state  and  in 
the  office  of  the  county  clerk  of  Marion  county  to  incor^ 
pcMrate  the  Oregon  Celiti^l  railroad  company.  The  capital 
stock  was  fixed  at  seven  million  two  hundred  and  fifty 
thousand  doUars,  divided  into  seventy-two  thousand  and 
five  hundred  shares  of  one  hundred  dollars  eaoh.  On  the 
same  day  stock  books  were  opened,  when  six  shares  of 
stock  were  subseribed  by  six  different  persons;  then  fol- 
lowed  this  subscription:  ^^Oregon  C^itral  railroad  com-^ 
pany,  l^  George  L.  Woods,  chairman,  seventy  thousand 
diares,  seven  million  dollars."  On  the  same  day  directors 
and  other  officers  were  elected,  and  on  the  twenty-thixd 
day  of  April,  1867,  the  O.  C.  R.  R«  Co.,  thus  organized, 
entered  into  the  contract  with  A.  J.  Cook  to  construct  one 
hundred  and  fifty  miles  of  its  road  from  Portland  south 
through  the  Willamette  valley,  for  five  million  two  hundred 
and  fifty  thousand  dollars,  to  be  paid  in  first-mortgage 
bonds  of  the  company,  payable  in  twenty  years,  and  to  be 
taken  by  the  contractor,  A.  J.  Cook,  at  par.  Payments  of 
eighty  per  cent,  were  to  be  made  by  the  O.  C  R.  R.  Co. 
for  the  work  dcme  by  A.  J.  Cook,  to  be  paid  every  month 
as  the  work  progressed.    The  O-  C.  R.  R.  Co.  also  agreed  a1^ 
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the  same  time  to  issue  two  million  dollars  of  preferred  stocky 
unassessable  and  bearing  interest  at  the  rate  of  seven  per 
centum  per  annum,  and  deliver  the  same  to  A.  J.  Cook  im- 
mediately after  signing  the  contract,  and  that  the  common 
stock  of  the  company  should  be  offered  to  the  people  of 
Oregon  at  ten  cents  on  the  dollar.  Afterwards  the  appel- 
lant, who  became  the  owner  of  the  A.  J.  Cook  contract, 
associated  others  with  him  under  the  firm  name  of  A.  J. 
Cook  4  Co.,  and  on  the  twenty-seventh  day  of  November 
of  that  year,  entered  into  a  supplemental  agreement  with 
the  O.  C.  B.  B.  Co.,  whereby,  in  consideration  of  materials 
bought  for  the  construction  of  the  road,  the  company 
agreed  to  issue  and  deliver  to  A.  J.  Cook,&  Co.  seven  hun- 
dred and  seventy-five  thousand  dollars  of  first-mortgage 
bonds  on  its  railroad  and  franchises,  and  the  bonds  w«e 
issued  accordingly.  The  two  million  dollars  of  preferred 
stock  specified  in  the  agreement  of  April  28  had  already 
been  il^ued  and  delivered  by  the  O.  C.  R.  R.  Ca  to  A  J. 
Cook  &  Co.  One  million  dollars  of  this  preferred  stock 
was  given  back  to  the  directors  of  the  company  according 
to  a  private  understanding  with  them,  that  they  were  to 
have  it  to  be  used  by  them  in  procuring  the  necessary  leg- 
islation in  Oregon  to  promote  the  interests  of  the  corpora- 
tion. This  delivery  to  the  directors  of  one  million  dollars 
left  still  one  million  dollars  of  the  preferred  interest-bear- 
ing non-assessable  stock  in  the  possession  of  A.  J.  Cook  ft 
Co.  This  is  the  stock,  and  these  are  the  bonds,  less  thirty- 
eight  thousand  dollars,  which  were  transferred  by  A.  J. 
Cook  &  Co.  to  the  firm  of  Ben  HoUaday  &  Co.  upon  the 
formation  of  the  copartnership. 

We  will  now  consider  more  fully  the  manner  in  which 
the  O.  C.  R.  R.  Co.  was  attempted  to  be  organized  on  the 
twenty-second  of  April,  18C7.  The  constitution  of  Oregon^ 
article  11,  sec  4,  provides  that  *4;he  stockholders  of  all 
corporations  and  joint  stock  companies  shall  be  liable  for 
the  indebtedness  of  said  corporation  to  the  amount  of  their 
stock  subscribed,  and  no  more." 

By  sec  14,  p.  527,  of  the  general  laws  of  Oregon,  it  is 
declared  that  an  original  stockholder  in  a  corporation  who 
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makes  a  Yolimtary  sale  of  his  stock  is  nevertheless  liable  to 
any  existing  creditors  for  any  unpaid  balance  due  thereon, 
nnleaB  the  same  be  paid  by  the  purchaser.  No  subscriber 
to  the  capital  stock  of  a  corporation  can  be  exempt  from 
liability  to  pay  the  amount  of  his  subscription  any  more 
than  he  would  to  pay  a  promissory  note  subscribed  by  him. 
And  it  18  necessary  it  should  be  so  in  order  that  a  corp<Mr- 
aticm  may  be  enabled  to  pay  any  indebtedness  created  by 
it^  The  attempt  to  subscribe  seventy  thousand  shares  to 
the  stock  of  the  O.  C.  B.  R.  Co.,  by  the  corporation  itself 
through  a  person  styling  himself  chairman,  was  done  sim- 
ply to  evade  the  liability  which  the  law  imposes  on  all  per- 
sons who  subscribe  to  the  capital  stock  of  corporations. 

This  act  was  a  mere  nullity,  and  added  nothing  to  the 
amoimt  of  stock  subscribed,  which  was  then  only  six  shares 
of  one  hundred  dollars  each.  Those  who  subscribed  the 
six  shares  then  proceeded  to  elect  the  directors  and  other 
officers  of  the  corporation.  It  was  under  the  organization 
so  made  and  by  officers  thus  elected  that  the  O.  C.  R.  R. 
Ga  transacted  its  busmese,  and  issued  the  stock  and 
bonds  before  referred  to.  The  corporation  was  not  organ- 
ized according  to  law,  but  in  direct  violation  of  the  statute 
which  provides  that  ^4t  shall  be  lawful  in  the  organization 
of  any  corporation  to  elect  a  board  of  directors  as  soon  as 
<Mie  half  the  capital  stock  has  been  subscribed.'^  (Misc. 
Laws,  p.  526,  sec  .7.) 

Where  the  statute  prescribes  the  manner  in  which  a  cor- 
poration shall  be  organized,  its  requirements  must  be  sub- 
stantially complied  with,  otherwise  it  will  have  no  legal  ca- 
pacity to  transact  any  business  as  a  corporation.  In  this 
case  the  attempted  organization  of  the  O.  C.  R.  R.  Co. 
amounted  to  nothing.  It  was  absolutely  void.  Nor  did 
the  joint  resolution  of  the  legislative  assembly,  adopted 
October  20,  1868,  recognizing  this  corporation  as  the  one 
entitled  to  receive  the  land  granted  by  act  of  congress,  lo 
aid  in  the  construction  of  a  railroad,  cure  the  inherent  de- 
fects of  its  organizaticm.  It  had  no  power  to  legally  trans- 
act any  business  nor  to  accept  or  hold  the  lands  so  granted. 

Upcm  the  formation  of  the  copartnership  of  Ben  Holla- 
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day  &  Co.  in  September,  1868,  the  work  of  oonstracting  the 
railroad  under  the  contracts  of  A.  J,  Cook  and  A.  J.  Cook 
&  Co.  was  continued  under  the  appellant  as  general  super- 
intendent It  was  prosecuted  with  reasonable  vigor  until 
December,  when  it  was  partially  suspended,  and  from  that 
time  until  July,  1869,  but  little  work  was  done*  During  the 
month  of  May  only  nine  men  were  employed,  and  during 
June  only  eleven  on  the  whole  line  of  the  road  from  Port- 
land to  Salem.  The  appellant  was  absent  in  the  Atlantic 
states  during  the  preceding  winter  and  returned  too  late  to 
commence  operations  on  the  road  during  the  months  when 
work  oould  have  been  prosecuted  with  the  greatest  benefit 
to  the  firm.  The  best  season  of  the  year  for  profitable  labor 
in  railroad  building  was  suffered  to  go  by  with  singular  in- 
activity and  want  of  foresight,  when  we  take  into  considera- 
tion the  necessity  of  having  the  first  secti<m  of  twenty  miles 
completed  before  the  twenty-fifth  day  of  December,  1869, 
in  order  to  secure  the  land  from  forfeiture,  which  the  O.  G. 
B.  R  Co.  claimed  to  own.  The  result  was  that  the  appel- 
lant was  discharged  by  the  firm  of  Ben  HoUaday  &  Co. 
from  their  employment  as  general  superintendent,  and  his 
alleged  inefficiency  was  made  the  pretext  for  the  discharge. 
After  he  ceased  to  act  as  superintendent,  on  the  fourth  day 
of  October,  1869,  a  largely  increased  force  of  laborers  was 
placed  on  the  road,  far  higher  wages  were  paid  for  work- 
men, and  in  this  way  this  section  of  twenty  miles  wss  com- 
pleted on  the  twenty-fourth  day  of  December,  1869. 

The  appellant,  however,  insists  tliat  Uiis  lack  of  vigor  in 
the  prosecution  of  the  work  was  not  owing  to  his  incompe- 
tency as  an  engineer,  nor  to  his  inefiiciency  ^s  a  general 
superintendent,  but  that  it  was  caused  by  want  of  money 
to  employ  a  sufficient  force  of  laborers  upon  the  road.  He 
says  that  HoUaday  directed  him  to  discharge  some  men  wha 
were  then  employed  because  there  was  no  money  to  pay 
them.  We  think  the  testimony  clearly  shows  that  one  of 
the  chief  causes  why  the  work  progressed  so  slowly  during 
the  spring  and  summer  of  1869  was  tiie  inability  to  procure 
the  funds  necessary  to  carry  it  on  more  vigorously.  At  the 
time  of  entering  into  the  copartnership  and  for  some  months 
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ftfterwards  the  respondents  expected  to  obtain  sufficient 
money  to  construct  the  first  section  of  twenty  miles  by  a 
sale  of  the  bonds  of  the  O.  C.  B^  B.  Co.,  which  Ben  Holladay 
A  Co.  had  received  from  A.  J.  Cook  &  Go*  In  this  they 
were  disappointed.  Emmett,  Goldsmith,  and  others  had 
tried  in  vain  to  negotiate  these  bonds  and  found  it  impossi- 
ble to  sell  th^Qi  at  any  price.  The  evidence  shows  that 
they  were  worth  nothing  in  the  money  markets  of  the  coun- 
try. The  reasons  for  this  are  quite  apparent  from  the  testi- 
mony in  the  case.  Suits  had  been  commenced  in  the  United 
States  circuit  court  and  in  the  circuit  courts  of  this  state 
against  the  O.  C  R.  B.  Co.  to  test  the  legality  of  its  exist- 
ence as  a  corporation,  and  they  had  so  far  progressed  as  to 
f<xe6hadow  its  overthrow.  Joseph  Gaston,  the  president  of 
a  rival  corporation  of  the  same  name,  known  as  the  Oregcm 
Central  Bailroad  Ca  (west  side),  had  issued  circulars  and 
seat  them  to  bankers  and  brokers  in  the  east,  setting  forth 
in  language  more  forcible  than  elegant,  that  ^'the  corx)ora- 
tion  was  a  humbug  and  its  bonds  were  worthless.'^  It  was 
known  that  the  company  was  hopelessly  insolvent;  that 
Ladd  A  Tiltoti  had  presented  to  it  for  payment  certain  in- 
terest coupons  which  were  protested  for  non-payment,  and 
that  there  were  no  subscribers  to  the  capital  stock  of  the 
corporation,  from  whom  any  money  could  be  collected  to 
defray  the  rapidly  accumulating  interest  on  the  bonds,  and 
its  preferred  interest-bearing  stock.  Under  these  circum- 
atances  it  could  hardly  be  expected  that  the  bonds  offered 
for  sale  would  be  considered  of  any  value  anywhere. 

But  it  is  contended  by  the  appellant  that  the  respondents 
were  onder  obligations  to  furnish  the  means  to  construct  the 
road.  It  is  stipulated  in  the  articles  of  copartnership  that 
the  appellant  shall  not  be  called  upon  to  advance  any  money 
out  of  his  own  private  means  towards  the  work  undertaken 
by  the  copartnership,  and  an  inference  might  be  raised  that 
the  respondents  were  required  to  do  so.  But  it  can  hardly 
be  presumed  in  the  absence  of  any  express  stipulation  in  the 
agreement  that  they  were  to  furnish  out  of  their  own  private 
lands  many  millions  of  dollars  to  build  a  railroad,  and,  as 
it  diould  be  constructed  in  sections  of  twenty  miles,  transfer 
the  flam»  to  the  O.  -C  B.  B.  Co.  for  its  worthless  bonds, 
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and  its  equally  worthless  stock.  To  have  gone  on  and  at- 
tempted to  complete  the  road  mid^  the  contracts  of  A.  J. 
Cook  &  Co.  with  that  corporation,  would  have  be^i  amply 
an  act  of  folly.  It  would  have  bankrupted  not  only  Ben 
HoUaday  &  Co.,  but  financially  ruined  every  member  of  the 
firm.  In  short,  we  consider  that  it  was  an  impracticable 
undertaking  to  construct  the  railroad  under  the  copartner- 
ship of  Ben  HoUaday  &  Co.,  and  in  such  cases  courts  of 
equity  will  decree  a  dissolution  of  the  copartnership,  where 
any  one  interested  in  it  brings  suit  for  that  purpose.  {Foffg 
V.  Johnson^  27  Ala.  432;  Durhin  v.  Barber^  14  Ohio,  817; 
Brien  v.  Harrison^  1  Tenn.  Ch.  467;  Story  on  Partnership, 
sec.  290.) 

Having  taken  this  view  of  the  case  it  becomes  unnecessary 
to  consider  many  other  questions  raised  by  counsel,  and  the 
only  matter  remaining  to  be  considered  is  the  disposition  of 
the  assets,  and  the  payment  of  the  debts  of  the  firm. 

At  the  time  of  entering  into  the  copartnership  thje  firm  of 
Ben  HoUaday  &  Co.,  in  consideration  of  the  transfer  to  it 
of  the  property  of  A.  J.  Cook  &  Co.,  agreed  to  pay  the  in- 
debtedness of  that  company,  including  a  debt  due  to  the 
appellant,  then  estimated  at  twenty-one  thousand  dollars. 
Some  time  after  the  formation  of  the  copartnership,  Ben 
HoUaday  &  Co.  gave  the  appellant  a  written  instrument  to 
this  effect,  which  was  antedated  so  as  to  conform  to  the  date 
of  the  agre^nent.    It  is  as  follows: 

Office  of  Ben  Holladay  &  Co..    ) 
PoBTLAND,  Oregon,  September  12,  1868.    ) 

8.  G.  Emjott,  Portland — ^Dear  Sir:  On  our  purchase 
this  date  from  A.  J.  Cook  and  A.  J.  Cook  &  Co.  of  the  pend- 
ing contracts  with  the  Oregon  Central  Railroad  Co.  for  the 
construction  of  a  railroad  from  Portland  to  the  California 
line,  it  is  understood  that  we  are  to  pay  you  the  money 
furnished  by  you  to  the  firm  of  A.  J.  Cook  &  Co.,  and  stand- 
ing to  your  credit  on  their  books.  This  money  is  stated  by 
you  to  amount  to  about  twenty-one  thousand  doUars.  When 
the  accounts  are  fuUy  made  up  and  the  balance  correctly 
ascertained,  you  wiU  be  entitled  to  our  obligation  for  the 
correct  amount    BespectfuUy  yours, 

Ben  Hollaoat  ft  Go. 
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This  writing  was  accepted  by  the  appellant,  and  the  ques- 
tion now  to  be  determined  is  how  much,  if  anything,  there 
is  due  upon  it  by  the  firm  of  Ben  HoUaday  &  Co.  to  the  ap- 
pellant.   The  respondents  contend  that  there  is  nothing  due 
to  him,  and  so  it  was  found  by  the  referee.    We  think,  how- 
ever, that  he  erred  in  his  findings  of  fact  in  regard  to  this 
indebtedness.    The  basis  of  the  referee's  finding  was  a  state- 
ment of  what  purported  to  be  the  account  of  S.  G.  Elliott 
with  A.  J.  Cook  &  Co.,  amoimting  to  sixty-four  thousand 
one  hundred  and  nine  dollars  and  eighty-two  cents,  which 
was  made  out  by  a  Mr.  Cushman  for  Judge  Shattuck,  and 
offered  in  evidence  by  the  attorney  for  respondents.    The 
appellant  at  the  time  protested  that  this  was  not  a  correct 
account  from  the  books  of  A.  J.  Cook  &  Co.,  and  we  are 
satisfied  it  was  not.    Mr.  Cunningham,  the  book-keeper  of 
Ben  HoUaday  A  Ca,  testified  that  there  had  been  expended 
up  to  the  twelfth  day  of  September,  1868,  the  sum  of  sev- 
enty-two thousand  four  hundred  and  ninety-six  dollars  and 
fifty-ei^t  cents.  The  appellant  claims  that  the  books  of  A. 
J.  Cook  ft  Co.,  as  made  up  by  Mr.  Harriman,  show  that  the 
amount  of  his  account  against  that  firm  was  eighty *one  thou- 
sand four  hundred  and  fifty-five  dollars  and  thirty-one 
cents.  These  books  are  not  in  evidence,  and  we  have  not  even 
a  transcript  of  the  account  before  us.  Mr.  HoUaday,  in  his 
testimony,  states  that  the  firm  of  Ben  HoUaday  &  Co.  agreed 
to  pay  the  appellant  the  amount  which  the  bodes  of  A.  J. 
Cook  ft  Co.  would  show  that  he  had  expended  for  that  firm. 
Soon  after  the  formation  of  the  copartnership,  Mr.  HoUa- 
day employed  Mr.  Harriman,  a  competent  book-keeper  and 
accountant,  and  sent  him  from  San  Francisco  to  Portland  to 
adjust  the  account  of  the  appellant  with  A.  J.  Cook  &  Co. 
Tins  duty  ¥iras  performed  in  the  faU  of  1868,  and  Mr.  Harri- 
man died  soon   after   and  before  his  deposition  could  be 
taken.    It  must  be  presumed  when  he  made  a  statement  of 
the  account  that  it  was  a  full  and  correct  one;  and  that  he 
took  into  consideration  and  passed  upon  the  several  items 
which  the  referee  charged  against  the  appellant  in  his  fifty- 
first  finding.   From  the  best  evidence  before  us  we  are  sat- 
isfied that  Mr.  Harriman  found  the  amount  of  twenty-one 


1 


IW  HoiiLA]>AT  V.  ^huon.  [8  Oregon. 

thousand  dollars  to  be  due  to  the  appellaixt,  and  that  he  is 
now  entitled  to  that  sum,  less  the  amount  which  was  paid  to 
him  by  Ben  Holladay  &  Co. 

In  his  evidence,  Mr.  Holladay  states  that  at  various  times 
the  finn  of  Ben  Holladay  &  Co.  paid  to  the  appellant,  on 
account  of  this  indebtedness,  sums  amounting  to  about 
nine  thousand  dollars.  The  appellant,  on  the  other  hand, 
says  he  received  ojAj  six  thousand  two  hundred  and  ninety- 
nine  dollars  and  sixty  cents.  However,  in  an  amended  an- 
swer which  he  proposed  to  file  in  this  suit,  and  which  was 
sworn  to  by  him  on  June  1,  1871,  he  denied  that  any  part 
of  this  sum  of  twenty-one  thousand  dddars  had  been  paid 
by  the  firm  of  Ben  Holladay  &  Co.,  except  the  sum  of  about 
eight  thousand  dollars.  This  admission  under  oath  must 
be  taken  against  him.  Deducting  that  sum  from  twenty- 
one  thousand  dollars  leaves  twelve  thousand  dollars,  and 
interest  thereon  since  September  12,  1868,  due  to  the  ap- 
pellant fr<»n  the  firm  of  Ben  Holladay  &  Co. 

At  the  time  this  suit  for  a  dissolution  of  the  copartner- 
ship was  commenced,  the  assets  of  the  firm  of  Ben  Holla- 
day &  Co.  consisted  in  part  of  a  section  of  twenty  miles  of 
railroad,  then  nearly  completed  By  the  terms  of  the  con- 
tract entered  into  between  the  O.  C.  B.  B.  Co.  and  A.  J. 
Cook  &  Co.,  the  latter  firm  was  to  receive  thirty-two  thou- 
sand dollars  per  mile  for  the  construction  and  equipment 
of  that  portion  of  the  road,  or  six  hundred  and  forty  thou- 
sand dollars  for  the  twenty  miles.  This  sum  was  to  be 
paid  to  the  firm  of  Ben  Holladay  &  Ca  under  the  contract 
of  A.  J.  Cook  &  Co.,  in  bonds  of  the  O.  C.  B.  B.  Co., 
which  we  consider  were  of  no  value  for  reasons  already 
stated.  That  corporation,  however,  having  no  lawful  or- 
ganization, the  respondents  appropriated  and  converted  that 
section  of  the  railroad  to  their  own  use  and  benefit,  and 
subsequently  sold  it  to  the  Oregim  and  California  railroad 
company,  a  new  corporation  organized  to  complete  it^ 

The  amount  of  money  necessarily  expended  in  construct- 
ing that  section  of  the  road  can  not  be  satisfactorily  ascer- 
tained from  the  evidence  in  the  case.  On  this  point  it  is 
meager  and  ufLcertain,  and  the   statements  of  the  parties 
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differ  Tery  widely.  The  appellant  places  it  .at  four  hundred 
and  twelve  thousand  three  hundred  and  eight  dollars,  in- 
duding  the  sum  of  eighty-one  thousand  four  hundred  and 
fifty-five  dollars  paid  out  by  A.  J.  Cook  &  Co.  prior  to  Sep- 
tember 12,  1868,  while  on  the  part  of  the  respondents  the 
book-keeper  of  Ben  Holladay  &  Co.  states  that  they  paid 
out  six  hundred  and  sixty-eight  thousand  nine  hundred  and 
ninety-one  dollars  from  September  12,  .1868,  to  December 
24, 1869,  in  completing  that  section  of  twenty  miles.  ,  This 
sum  is  given  by  him  as  the  aggregate  of  the  expenditures 
taken  from  the  books  of  the  firm.  The  it^ns  of  the  account 
are  not  set  forth,  and  we  can  not,  therefore,  determine 
whether  the  whole  amount  is  properly  chargeable  for  build- 
ing the  road  or  not  The  referee  found  that  the  total 
unoimt  paid  out  by  the  firm  of  Ben  HoUaday  &  Co.  in  the 
oonstruction  of  the  road,  exclusive  of  the  sum  paid  to  the 
creditors  of  A.  J.  Cook  &  Co.,  was  five  hundred  and  ninety- 
six  thousand  five  hundred  and  ten  dollars,  but  he  did  not 
ay  whether  all  of  it  was  expended  upon  the  first  section  of 
t^^ty  miles,  or  whether  part  of  it  was  paid  out  for  work 
done  on  the  road  between  that  section  and  Salem. 

Inasmuch  as  the  respondents  appropriated  that  section 
of  the  road,  as  well  as  all  the  work  on  the  other  portions,  to 
their  own  use,  without  the  consent  of  the  appellant,  it  may 
be  &irly  presumed  that  it  was  worth  to  them  what  it  cost 
to  o(Histruct  it,  including  not  only  what  they  paid  out  upon 
it,  but  also  the  unpaid  balance  of  twelve  thousand  dollars 
which  A.  J.  Cook  &  Co.  had  expended  upon  it,  and  which 
Ben  HoUaday  &  Co.  assumed  to  pay  to  the  appellant  when 
the  copartnership  was  formed.  Having  terminated  that  co- 
partnership, and  excluded  the  appellant  from  any  partici- 
pation in  the  settlement  of  its  affairs  and  the  disposal  of  its 
issRtSj  the  respondents  should  be  held  liable  to  pay  the 
debts  of  the  firm,  as  well  as  those  due  to  themselves,  as  the 
amount  due  to  the  appellant 

Beside  the  railroad  property  beloAging  to  Ben  Holladay 
&  Co.,  that  firm  had  the  machine  shops^  saw  mills,  wagons, 
carts,  horses,  etc.,  which  the  ^responflents  also  appropriated 
to  their  ovm  use^  and  subsequently  transferred  to  the  O.  & 
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G.  B.  B.  CSo.  There  is  no  evidence  as  to  the  value  of  the 
machine  shops  at  the  time  the  respondents  terminated  the 
copartnership,  but,  judging  from  the  prices  paid  for  the 
machinery  in  Boston  by  A.  J.  Cook  &  Co.,  the  freight,  in- 
surance, expenses  of  putting  up  the  buildings,  etc,  the  value 
of  the  machine  shops  may  fairly  be  estimated  at  twelve 
thousand  dollars.  Tlie  book-keeper  of  the  firm  testified  that 
Ben  Holladay  &  Co.,  at  the  commencement  of  this  suit,  had 
three  mills,  carts,  horses,  wagons,  picks,  and  shovels  and 
olGce  furniture  worth  probably  seven  thousand  five  hundred 
dollars.  Of  all  this  property,  amounting  in  the  aggregate 
to  nineteen  thousand  five  hundred  dollars,  the  appellant  was 
entitled  to  four  fortieths  or  one  tenth,  that  being  the  inter- 
est which  he  had  in  the  copartnership  at  the  time  this  suit 
was  commenced,  making  his  share  therein  the  sum  of  one 
thousand  nine  hundred  and  fifty  dollars. 

We  will  now  proceed  to  consider  the  claim  of  Ben  Holla- 
day  &  Co.  to  the  lands  granted  by  congress  to  aid  in  the  con- 
struction of  the  O.  C.  B.  B.  In  law  that  firm  had  no  title 
to  any  of  these  lands,  yet  in  equity  it  was  entitled  to  them. 
All  these  lands  were  earned  by  the  money  and*labor  of  Ben 
Holladay  &  Co.,  and  were  in  fact  afterwards  transferred  to 
the  O.  &  C.  B.  B.  Co.,  and  whatever  may  be  realized  by 
the  sale  must  in  equity  be  regarded  as  part  of  the  assets  of 
that  firm,  and  although  the  partnership  was  terminated  by 
the  respondents  before  the  lands  for  the  first  section  were 
fully  earned,  yet  they  will  not  be  permitted  to  exclude  the 
appellant  from  his  rightful  share  in  the  lands  by  effecting  a 
dissolution  of  the  copartnership  a  few  weeks  before  the  title 
to  them  became  perfected. 

Nearly  all  the  valuable  lands  embraced  within  the  limits 
of  the  railroad  grant  for  the  first  twenty  miles  had  already 
been  disposed  of  by  the  United  States  government  before 
the  grant  was  made,  and  the  testimony  of  the  agent  em- 
ployed to  select  and  sell  the  railroad  lands  shows  that  up 
to  September,  1875,  there  had  been  selected  and  patented  to 
the  O.  &  C.  B.  B.  Co.,  for  the  first  section  of  twenty  miles, 
thirty-two  thousand  two  hundred  and  sixty-seven  and 
thirty-six  hundredths  acres,  and  about  the  same  number  of 
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acres  more  conjd  be  selected  whenever  the  surveys  should  be 
madeu  These  lands  he  estimated  to  be  worth  in  the  aggre- 
gate about  twenty-five  cents  per  acre,  and  taking  into  con- 
sideration their  inferior  quality,  their  remoteness  from 
mai4»t,  the  taxes  to  be  paid  on  them,  and  the  expenses  of 
the  selection  and  sale,  we  think  his  estimate  of  their  value 
is  not  an  unfair  one,  and  that  all  the  lands,  patented  and 
unpatented,  amounting  to  about  sixty-four  thousand  five 
hundred  and  thirty-four  acres,  were  worth  sixteen  thousand 
one  hundred  and  thirty-three  dollars,  of  which  sum  the  ap- 
pellant ou^t  to  have  the  one  tenth,  or  one  tiiousand  six 
hundred  and  thirteen  dollars. 

We  therefore  consider  that  upon  a  fair  settlement  of  the 
partnership  transactions  the  respondents  are  justly  indebted 
to  the  appellant  in  the  following  sums:  Balance  of  A.  J. 
Cook  A  Co.,  indebtedness  unpaid  by  Ben  HoUaday  &  Co., 
twelve  thousand  dollars;  interest  since  September  12,  1868, 
thirteen  thousand  dollars;  appellant's  interest  in  machine 
shops,  saw-mills,  ^>c,  one  thousand  nine  hundred  and  fifty 
dollars;  interest  since  November  5,  1869,  one  thousand 
ei^t  hundred  and  eighty-six  dollars;  equitable  share  in  land 
grant,  one  thousand  six  hundred  and  thirteen  dollars;  eight 
years'  interest  on  same,  one  thousand  two  hundred  and 
ei^ty  dollars;  total,  thirty-one  thousand  seven  himdred  and 
twenty-nine  dollars. 

Of  this  sum  the  respondents  should  pay  in  proportion  to 
the  interest  which  they  had  respectively  in  the  copartner- 
diip  of  Ben  HoUaday  &  Co. ;  that  is,  respondent  HoUaday 
is  to  pay  twenty-four  parts,  or  twenty-two  thousand  four 
hundred  doUars,  and  respondent  Emmett  ten  parts,  or  nine 
thousand  three  hundred  and  twenty-nine  dollars. 

It  is  therefore  ordered  and  decreed  by  the  court  that  the 
copartnership  of  Ben  HoUaday  &  Co.  be  dissolved,  and  that 
the  appellant,  Simon  G.  Elliott,  have  and  recover  from  the 
respondent  Ben  HoUaday  the  sum  of  twenty-two  thousand 
four  hundred  doUars,  and  that  he  also  have  and  recover 
from  the  respondent  C.  Temple  Emmett  the  sum  of  nine 
thousand  three  hundred  and  twenty-nine  dollars. 

[Upon  a  rehearing  in  this  suit,  had  at  the  same  term,  the 
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above  decree  was  so  modified  as  to  require  Holladay  to  pay 
twenty  thousand  six  hundred  and  thirty-three  dollars  instead 
of  twenty-two  thousand  four  hundred  dollars,  and  Emmett 
eight  thousand  five  hundred  and  ninety-six  dollars  instead 
of  nine  thousand  three  hundred  and  twenty-nine  dollars. 
Sep.] 


JOHN  P.  SMITH,  Respondent,  v.  MARQABET  SMITH, 

Appellant. 

Marriagb  Contract — Fraudulent  Concealments  at  Time  o». — 
Where  a  woman  before  marriage  conceals  from  her  intended  hus- 
band the  fact  that  she  had  some  time  before  been  the  mother  of 
an  illegitimate  child,  such  concealment  is  not  such  a  fraud  as  will 
annul  the  marriage. 

Grounds  for  Divorce — False  Accusation  op  Unchastity. — ^If  a  hus- 
band or  wife  either  falsely  accuse  the  other  of  unchastity,  such 
accusation  is  a  sufficient  cause  for  a  divorce. 

Appeal,  from  Linn  County. 

This  is  a  suit  by  the  respondent  against  the  appellant  for 
divorce  upon  two  grounds:  1.  Fraudulent  representations 
by  the  appellant  relied  upon  by  the  respondent  at  the  time 
of  the  marriage  to  the  effect  that  she  had  always  led  a 
chaste  life,  while  in  fact  she  had  prior  to  such  time  given 
birth  to  an  illegitimate  child ;  2.  Cruel  and  inhuman  treat- 
.  ment,  by  falsely  charging  the  respondent  in  the  presence  of 
others  of  the  crime  of  adultery  with  his  daughter-in-law. 

The  allegations  relied  upon  by  the  respondent  were 
denied  by  the  appellant,  except  that  which  related  to  the 
fact  that  the  appellant  had  given  birth  to  an  illegitimate 
child  before  the  marriage.  The  court  granted  a  decree  of 
divorce. 

C.  E,  Wolvert(m  and  ff.  B,  Humphrey^  for  appellant. 

John  Burnett  and  R.  S.  Strahan,  for  respondent. 

By  the  Court,  Boise,  J. : 

The  appellant  claims  that  the  first  count  of  the  com- 
plaint which  alleges  that  the  appellant  was  guilty  of  fraud 
and  false  representations  or  concealments  of  her  real  char- 
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acter,  and  thereby  induoed  the  re^)Ondent  to  contract  the 
mtmage,  does  not  state  sufficient  faots  to  ocmstitute  a  cause 
of  suit 

The  allegations  of  the  complaint  referred  to  as  chaxging 
fnud  are,  that  the  appellant  before  the  marriage  repre« 
seated  herself  as  having  been  always  a  chaste  and  virtuous 
woman,  and  that  by  reason  of  these  representations  the 
respondent  was  induced  to  contract  the  marriage,  and  that 
these  representations  were  false.  These  allegations  being 
doiied,  and  proof  having  been  taken  thereof,  we  think  the 
eridenoe  fails  to  show  that  such  representations  were  made 
and  that  the  appellant  did  nothing  more  than  conceal  from 
her  intended  husband  that  she  had  been  the  mother  of  an 
illegitimate  child  some  years  before.  We  think  the  mere 
fact  of  this  concealment  is  not  such  a  fraud  as  would  be  a 
sufficient  cause  for  annulling  the  marriage.  It  therefore 
becomes  unnecessary  to  pass  on  the  question  as  to  whether 
the  allegations  in  this  part  of  the  complaint  are  sufficient 
to  constitute  a  cause  of  divorce,  for  these  allegations  are 
not  proven  by  the  evidence. 

The  appellant  also  claims  that  the  part  of  the  complaint 
diarging  cruelty  is  not  sufficient  to  constitute  a  caus6  of 
suit  The  charge  is  that  the  appellant  since  the  marriage 
has  falsely  charged  the  respond^it  with  the  crime  of  adul- 
teiT  with  his  daughter-in-law.  Such  an  accusation  by  either 
the  husband  or  wife  against  the  other  has  often  been  held 
sd&dent  cause  for  a  divorce,  and  many  divorces  have  been 
granted  for  such  causes,  and  it  is  now  the  settled  law  of 
this  state  ihsit  such  accusation  is  sufficient  cause  for  a  di- 
Toroe.  But  while  counsel  for  the  appellant  concede  that 
this  accusation  may  be  sufficient  in  some  cases,  they  still 
claim  that  it  is  not  sufficient  in  this  case,  because  these 
accusations  were  made  after  the  parties  were  separated  and 
had  ceased  to  live  together  as  husband  and  wife.  We 
think  this  makes  no  difference,  for  neither  a  husband  nor 
^fe  can  claim  a  right  to  continue  the  marriage  relation 
▼hile  falsely  charging  the  other  with  unchastity.  No  do- 
mestic happiness  or  peace  can  be  expected  to  exist  between 
parties  thus  falsely  criminating  each  other. 
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The  only  question  then  is,  Were  the  charges  made?  On 
this  subject  there  is  no  doubt,  for  the  appellant  alleges  the 
charge  in  her  answer,  but  offers  no  evidence  even  tending 
to  prove  it.  We  think,  therefore,  that  the  respondent  has 
made  out  his  case  on  this  part  of  the  complaint,  and  is  en* 
titled  to  a  divorce. 

The  decree  of  the  circuit  court  will  therefore  be  affirmed 
with  oost& 


DOUGLAS  COUNTY  ROAD  COMPANT,  Respondents, 
V.  CANYONVILLE  AND  QALESVILLE  ROAD 
COMPANY,  Appellants. 

PuBuc  Road — County  Coukt  may  Make  Agrebicent  tor  Approfkia* 
TiON  BY  Private  Corporation. — ^A  corporation,  having  been  organ- 
ized to  construct  a  road,  located  a  portion  of 'its  road  upon  a  public 
road,  but  made  no  application  to  the  county  court  to  agree  upon 
the  extent,  terms,  and  conditions  upon  which  such  public  road 
might  be  used,  as  provided  in  section  26  of  the  corporation  law. 
Afterwards  another  corporation  was  organized  to  construct  a  road^ 
and  made  an  agreement  with  the  county  court  as  to  the  extent,  terms, 
and  conditions  upon  which  the  public  road  might  be  appropriated 
by  the  corporation  as  a  part  of  its  road.  Held,  that  such  agree- 
ment was  valid,  and  that  the  corporation  .first  organized  had  not 
the  exclusive  right  to  contract  with  the  county  court  for  the  use 
and  appropriation  of  the  public  road,  although  it  first  surveyed  and 
located  the  line  of  its  road  on  the  public  highway.  Per  Mr.  Jus- 
tice Boise,  dissenting:  A  road  corporation  may,  when  it  is  neces- 
sary and  convenient,  locate  its  road  on  the  county  road,  whether 
the  county  court  assent  to  it  or  not.  and  having  done  so,  the  right 
becomes  property  of  which  the  corporation  can  not  be  deprived  by 
the  county  court  The  assent  of  the  county  pourt  is  only  necessary 
to  the  right  to  collect  tolls  upon  the  road  appropriated. 

Appeal  from  Jackson  County,  The  facts  are  stated  in 
the  opinion. 

W.  B.  WiUis  and  R.  S.  Strahan^  for  appellant : 

A  corporation  formed  for  constructing  a  road,  by  survey- 
ing, locating,  and  adopting  its  line  of  road,  acquires  the 
right  to  acquire  or  appropriate  land,  right  of  way,  public 
roads,  etc.,  necessary  for  its  purposes.  And  this  right  is 
property.  (See  Abb.  Dig.  Law  of  Corp.  585,  sec.  13;  7 
Met  78;  8  Cush.  91,  106;  4  Id.  467;  1  Gray,  340,  360;  16 
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Curtis  n.  S.  B.  793,  805;  CIy.  Code,  529,  530,  sees.  23,  26; 
23  Cal.  324.)  When  one  corporation  has  acquired  this 
lights  no  other  person  or  corporation  can  acquire  the  same 
right  to  the  same  lands,  etc.,  so  as  to  interfere  with  the 
former  company.  (16  Curtis,  793,  801,  811;  Abb.  Dig.  Law 
of  Corp.  626,  sec.  239;  10  Pick.  270;  54  Barb.  389,  390;  1 
Gray,  1,  36,  37;  4  Id  474;  13  Cal.  520;  23  Id.  324,  331.) 

The  appellant  had  surveyed,  located,  and  adopted  its  line 
of  road,  and  completed  about  five  miles  of  it,  before  the 
respondent  was  organized.  If  a  corporation  does  not  have 
the  right  to  appropriate,  the  county  court  has  no  authority 
or  jurisdiction  to  agree  with  it  to  appropriate  a  public  road, 
under  section  26,  page  530  of  Misc.  Laws;  and  such  juris- 
diction must  affirmatively  appear  on  the  face  of  the  record 
of  such  proceedings,  (16  XT.  S.  Annual  Dig.  171,  621, 
sees.  5,  40,  41;  19  Id.  157,  sec.  27;  4  Zabr.  (N.  J.)  547;  2 
Or.  34-40.)  The  word  "appropriate,"  used  in  sections  24 
and  26,  page  530,  Misc.  Laws,  does  not  refer  to  the  right  to 
acquire  lands  or  the  use  of  the  public  highway,  but  to  the 
final  appropriation.  (Alisc  Laws,  529,  530,  533,  534,  535, 
sees.  23,  24,  26,  28,  40,  47,  52.) 

There  being  no  time  fixed  in  the  agreement  between  the 
coonty  court  and  the  respondent,  during  which  the  agree- 
ment is  to  continue  in  f orce^  either  party  can  terftiinate  it  at 
pleasure..  (Fry  on  Specific  Performance,  sec  48,  222-230; 
7U.  S.  Dig.  172,  subd.  191;  39  Wis.  562.) 

John  M,  Thompson  and  J.  F.  Gazley,  for  respondent:  " 

No  corporation  has  the  power  or  legal  right  to  appro- 
priate a  highway  by  user^  without  in  the  first  place  attempt- 
ing to  make  an  agreement  with  the  coimty  court.  (5  Or. 
322;  Misc.  Laws,  530,  sec.  26.)  The  agreement  between  the 
le^ondent  and  Douglas  county  was  binding  on  Douglas 
county,  and  duly  made.    (6  Or.  300.) 

Generally,  as  a  contract  can  be  made  only  by  the  mutual 
omsKit  of  all  the  contracting  parties,  it  can  only  be  re- 
scinded by  the  consent  of  all.  (2  Parsons  on  Con.  677.) 
The  statute  fixes  the  time  the  agreement  is  to  run,  which  is 
at  least  ten  years.    (Misc.  Laws,  533,  sec  38.) 
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By  the  Court,  Kslly,  C.  X : 

The  subject  matter  of  this  controversy,  in  one  shape  or 
another,  has  been  several  times  before  this  court,  and  cer- 
tain points  of  law  and  questions  of  fact  have  been  settled 
by  its  decisions,  which  can  not  any  longer  be  considered  as 
open  to  controversy.  These  matters,  so  far  as  they  are  rea 
judicata^  will  be  referred  to  hereafter.  The  matter  especially 
in  contention  between  the  parties  is,  as  to  which  of  the 
corporations,  the  respondent  or  the  appellant,  is  entitled  to 
establish  a  toll  gate  and  collect  tolls  on  the  road  running 
through  what  is  known  as  the  Big  canyon  in  Canyonville 
and  Cow  creek  precincts  in  Douglas  county. 

In  1853,  a  military  road  was  laid  out,  under  Major  Al- 
vord,  by  Jesse  Applegate  on  substantially  the  same  ground 
as  that  now  occupied  by  the  road  in  controversy;  and  on 
the  sixteenth  of  January,  1854,  the  legislative  assembly  of 
Oregon  territory,  by  an  act  passed  that  day,  enacted  '^thai 
the  military  road  from  Myrtle  creek  in  Douglas  county  to 
Jacksonville,  Jackson  county,  be  and  the  same  is  hereby 
declared  a  territorial  road.'' 

By  an  act  of  the  legislative  assembly,  approved  October 
29,  1860,  all  territorial  roads  in  this  state  were  declared  to 
be  coimty  roads,  and  by  the  act  of  January  17,  1861,  were 
placed  under  the  supervision  of  the  county  court  In  the 
case  of  Douglas  County  Road  Company  v.  Ahraha^fm  etal.  (5 
Or.  819),  this  court  decided  that  the  same  road  referred 
to  in  this  suit,  having  been  used  continuously  for  twenty- 
five  years  by  the  public,  it  became  a  public  highway  by 
continued  and  uninterrupted  use.  There  can,  therefore,  be 
no  doubt  that  this  road,  in  August,  1878,  when  the  corpor- 
ate appellant  was  organized,  was  a  county  road,  and  under 
the  supervision  of  the  county  court  of  Douglas  county.  In 
September,  1878,  soon  after  its  incorporation,  the  appellant 
employed  J,  W.  Webber  to  survey  and  locate  its  road 
through  the  Big  canyon,  and  it  is  admitted  that  the  line  of 
survey  was  along  and  on  the  county  road  with  some  slight 
deviations,  which  are  of  no  importance  in  the  consideration 
of  this  case.    In  December,  1878,  the  Douglas  County  Road 
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ODmpany,  the  respondent,  was  duly  incorporated  to  con- 
stract  a  plank  and  clay  road  through  the  Big  canyon,  com- 
meociBg  at  tiie  southwest  quarter  of  the  northeast  quar- 
ter of  section  84,  T.  80  S.,  B.  5  W.,  running  thenoe  in  a 
southerly  direction  and  terminating  at  a  point  where  the 
military  wagon  road  crossed  the  south  line  of  section  2,  in 
T.  32  S.,  K  5  W. 

It  is  admitted  that  the  line  of  .this  road,  which  passed 
through  the  Big  canyon,  is  along  and  upon  the  county  road 
and  substantially  over  the  same  route  as  that  surveyed  in 
September,  1878,  by  the  appellant,  for  its  road.  On  the 
ixxLth  of  April,  1874,  the  respondent  entered  into  an  agree- 
ment with  the  county  court  for  the  appropriation,  use,  and 
occupation  of  the  road  in  controversy.  In  this  agreement 
it  was  stipulated  that  the  respondent  should  have  the  right 
to  collect  certain  tolls  from  persons  traveling  over  the  road ; 
and  in  consideration  of  this  privilege  the  respondent  cov- 
Planted  to  bridge  the  streams,  and  to  keep  the  highway  in 
good  condition  for  the  public  traveL 

The  following  are  the  sections  of  the  law  under  which  the 
agreement  was  made:  ^* Where  it  shall  be  necessary  or 
ecmvenient  in  the  location  of  any  road  herein  mentioned  to 
appropriate  any  part  of  any  public  road,  street,  or  alley,  or 
public  grounds,  the  county  court  of  the  county  wherein 
such  road,  street,  alley  or  public  grounds  may  be,  unless 
within  the  corporate  limits  of  a  municipal  corporation,  is 
authorized  to  agree  with. the  corporation  constructing  the 
road,  upon  the  extent,  terms,  and  conditions  upon  which 
llie  same  may  be  appropriated  or  tised  and  occupied  by  such 
oorporations,  and  if  such  parties  shall  be  unable  to  agree 
thereon,  such  corporation  may  appropriate  so  mucli  thereoJ^ 
as  may  be  necessary  and  convenient  in  the  location  and 
eoiisiniGti<m  of  said  road."  (Misc.  Laws,  580,  sec  .26.) 
^Whenever  sa«h  putdic  highway  or  grounds  is  taken  by  a 
private  corporation  by  agreement  with  the  local  authorities 
mantianed  in  section  26,  such  corporation  may  place  such 
gates  thereon,  and  charge  and  receive  such  tolls  thereat,  as 
sadi  local  authorities  may  consent  to,  by  such  agreement, 
and  none  other."  ^    ^    (^(i  aec  28.) 
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The  agreement  between  the  county  oourt  and  the  respcmd- 
ent  before  referred  to  was  filed  in  the  office  of  the  county 
derk  but  was  not  entered  in  the  journal  of  the  court,  and 
for  this  want  of  record^  it  is  held  by  the  majority  of  this 
court  that  it  was  ineffectual  and  inadmissible  as  evidence 
in  other  courts  until  it  was  entered  upon  the  records  of  the 
county  court.  And  it  was  only  after  protracted  litigation 
and  through  the  mandatory  power  of  this  court  that  it  was 
finally,  on  the  thirty -first  day  of  May,  1870,  entered  upcm  ihe 
journal  of  the  county  court.  It  is  unnecessary  here  to  refer 
to  the  history  of  this  litigation.  It  is  fully  set  forth  in  the 
opinion  of  the  supreme  court  in  the  case  of  The  Douglas 
County  Road  Company  v.  The  County  of  Douglas^  6  Or.  800. 
It  must  now  be  considered  as  conclusively  settled,  so  far  as 
this  oourt  can  settle  anything  by  its  adjudications,  that  the 
agreement  entered  into  between  the  county  court  of  Douglas 
county  and  the  respondent,  on  the  tenth  day  of  April,  1874, 
was  a  valid  contract,  binding  and  conclusive  between  the 
parties  to  it.  This  matter  is  no  longer  open  to  controversy. 
But  the  appellant  claims  that  as  it  was  not  a  party  to  any 
of  the  litigation  heretofore  had  concerning  this  contract,  it 
is  not  bound  by  the  decision  of  the  court  in  reference  to  it, 
and  it  asserts  that  so  far  as  its  rights  are  concerned,  that 
contract  was  a  nullily.  The  appellant  claims  that  in  the 
location  of  its  road  in  September,  1873,  it  was  necessary 
and  convenient  for  it  to  appropriate  a  part  of  the  public 
highway  running  throu^  the  canyon,  and  that  having  sur- 
veyed and  located  its  line  of  road  along  the  county  road  be- 
fore the  incorporation  of  the  Douglas  County  Road  Com- 
pany, it  had  the  exclusive  right  to  appropriate  the  county 
road  as  a  part  of  its  own  road,  and  that  it  alone  had  the 
right  by  virtue  of  its  first  survey  and  location  to  enter  into 
an  agreement  with  the  coimty  court  for  the  purpose  of 
making  and  keeping  the  road  in  repair,  and  charging  toll  to 
persons  passing  over  it. 

The  appellant  had  a  right,  under  the  law  in  relation  to 
corporations,  to  enter  upon  any  lands  between  the  termini 
of  its  road  for  the  purpose  of  examining,  surveying,  and 
locating  the  line  of  it,  and  to  appropriate  a  strip  of  land  not 
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exceeding  sixty  feet  in  width  for  its  road  where  the  lands 
belong  to  private  individuals.   And  it  had  also  the  right,  in 
case  it  oonld  not  agree  with  the  owners  thereof  as  to  the 
compensation  to  be  paid  therefor,  to  maintain  an  action 
against  such  owner,  to  have  the  value  assessed  and  the  land 
condemned  and  appropriated  to  its  own  exclusive  use.    And 
we  think  that  if  the  appellant  entered  upon,  surveyed,  and 
selected  any  land  for  its  road^  which  belonged  to  private 
persons,  it  had  the  exclusive  right  from  the  time  of  such 
survey  and  selection  to  appropriate  the  same,  and  that  the 
respondent  could  not  in  any  way  interfere  with  such  right, 
nor  construct  its  road  upon  any  such  lands.     But  it  does 
not  foUow  that,  by  surveying  a  pubUc  highway,  and  makiiig 
it  a  part  of  its  corporate  road,  the  appellant  thereby  ac- 
quired the  right  to  appropriate  the  same  to  its  exclusive 
benefit;   nor  does  it  follow  that  the  respondent  had  no 
right  to  use  such  public  road  as  a  part  of  its  corporate 
roady  in  the  same  manner  as  the  appellant.     The  statute 
contemplates  that  in   the  construction   of   a  road   by   a 
ecvporation,    it    may    sometimes    be    necessary    or    con- 
Tenient  to  use  part  of  a  highway,   as   where  it  passed 
fluough  a  defile,  or  where  it  is  difficult  to  construct  a  road 
aloDg  side  of  the  public  highway,  and  in  such  cases  it  is 
provided  that  the  public  road,  or  so  much  thereof  as  may 
be  neoessary  and  convenient,  may  be  used,  or,  in  the  words 
of  the  statute,  "may  be  appropriated  by  the  corporation.^' 
The  road  appropriated   is  not,  however,  to  be  here  under- 
stood in  the  same  sense  bJS  in  the  appropriation  of  lands 
beknging  to  private  individuals  where  the  corporation 
becomes  entitled  to  the  property.    By  the  appropriation  of 
part  of  a  highway,  the  corporation  acquires  no  right  except 
to  use  the  public  road  in  common  with  all  others  travelhig 
upon  it,  unless  it  makes  an  agreement  with  the  county  court 
18  proYided  in  section  twenty-six,  above  quoted.    This  sec- 
tion of  the  statute  does  not  provide  that  any  part  of  a  pub- 
fie  road  ^ay  be  appropriated,  or  used  and  occupied,'*  by 
only  (me  corporation;  nor  that  the  first  cme  whidi  so  uses 
and  oocapies  it,  or  which  fii^  surveys  it,  shall  have  any  ex- 
dasive  privileges  over  any  other  corporation  whidi  may 
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subsequently  be  organized.  And  we  think  it  would  be  un- 
wise and  impolitic  to  construe  the  statute  so  as  to  coufcr 
exclusive  benefits  upon  one  corporation  and  excliule  all 
others  from  the  right  to  compete  for  the  public  travel  on 
the  pubUc  highways 

The  old  doctrine  was,  that  when  a  grant  of  a  franchise  to 
construct  a  road,  to  build  a  bridge,  or  to  keep  a  ferry,  was 
made  to  a  person  or  corporation,  it  was  an  exclusive  privi- 
lege, with  which  no  other  person  or  corporation  could  in- 
terfere by  competition  so  as  to  lessen  the  profits  of  the  first 
grantee.  But  this  subject  was  thoroughly  discussed  in  the 
case  of  Charles  River  Bridge  v.  Warren  Bridge  (11  Pet. 
421) ;  and  the  right  of  exclusive  franchises  of  this  kind  in 
favor  of  the  first  grantee  was  completely  overdirown*  (In- 
dian Canyon  Road  Co.  v.  Robinson^  13  Cal.  519.) 

If  we  were  to  .give  the  construction  to  the  statute  con- 
tended for,  then  the  appellant,  having  first  surveyed  and 
selected  the  part  of  the  county  road  through  the  Big  Can- 
yon, could  virtually  fix  its  own  rate  of  tolls  for  taraveling 
over  the  road,  and  the  county  court  would  either  have  to 
make  a  contract  acceding  to  its  demands,  ar  suffer  the  road 
to  become  impassable  for  the  want  of  necessary  repairs.    If 
the  county  court  should  make  no  agreement,  the  appellant 
could  nevertheless  appropriate  and  use  the  road,  while  it 
would  be  under  no  obligations  to  make  any  repairs  upon  it, 
and  could  refuse  to  do  so  until  necessity  would  compel  the 
court  to  yield  to  the  terms  demanded.    We  do  not  say  that 
this  would  have  been  the  case,  l)ut  it  might  have  been,  and 
we  should  not  give  such  a  constructicm  to  the  law  as  would 
place  it  in  the  power  of  any  corporation  to  exact  its  own. 
terms  for  the  use  of  the  public  roads  of  the  state.     We 
ought  to  construe  it  for  the  public  good,  rather  than  private 
gain,  or  as  conferring  exclusive  privileges  upon  any  corpo- 
ration.   And  this  can  only  be  done  by  inviting  competition, 
and  by  authorizing  the  county  court  to  confer  the  privilege 
of  taking  tolls  on  that  corporaticm  which  will  make  the  less 
onerous  exactions  on  the  traveling  public. 

Although  the  appellant  caused  a  survey  and  locatioai  of 
its  road  to  be  made  in  September,  1873,  yet  from  that  time 
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until  February  8, 1875,  it  made  no  application  to  the  county 
couit  to  enter  into  a  contract  to  construct  and  keep  in  repair 
the  public  road  leading  through  the  canyon,  and  for  the 
priTilege  of  collecting  tolls  therefrom.  Indeed,  the  evidence 
shows  that  during  all  that  time  the  appellant  refused  to 
recognize  the  existence  of  any  public  road  through  the  can- 
yon, and  all  the  money  expended  by  it  in  the  construction 
of  the  road  was  for  the  purpose  of  making  a  corporate  road, 
nther  than  to  improve  the  public  highway.  Under  these 
circumstances,  the  coimty  court  had  a  right  to  enter  into 
the  agreement  of  April  10, 1874.  That  agreement  this  court 
has  heretofore  held  to  be  a  valid  and  binding  contract,  and 
we  can  not  now  question  the  correctness  of  its  decisions  upon 
this  points 

It  is  claimed  by  the  appellant  that  on  the  fifteenth  day  of 
January,  1878,  the  county  court  of  Douglas  county  revoked 
and  annulled  the  agreement  entered  into  by  it  with  the  re- 
spcmdent  It  is  hardly  necessary  to  call  any  authority  to 
show  that  this  attempted  revocation,  without  due  process 
of  law,  amounted  to  nothing. 

The  circuit  court  rendered  a  decree  in  favor  of  the  re- 
spondent for  seven  thousand  dollars  damages,  sustained  by 
reason  of  the  wrongful  acts  of  the  appellant  in  collecting 
toll  from  February,  1875,  to  May,  1877.    This  we  think  was 
onneovs.     At  the  December  term,  1874,  this  court,  by  its 
ieeree,  adjudged  that  the  agreement  of  April  10,  1874,  was 
ineffectual  as  a  contract,  because  it  was  not  entered  upon  the 
joomal  of  the  county  court    And  until  it  was  so  entered, 
'ht  respondent  refrained  from  collecting  tolls  from  persons 
rrtTelin^  on  the  road.    If  it  could  not  lawfully  collect  these 
ToOs  from  travelers,  then  neither  has  it  a  right  to  recover 
tiion  from  the  appellant  now,  even  though  it  wrongfully 
mseived  them  from  persons  traveling  on  the  road.     The 
o^fltract  was  not  entered  on  the  county  record  until  May  31, 
1?7S,  but  a  few  days  before  the  amended  complaint  was 
£ki  and  the  respondent  was  not,  therefore,  entitled  to  re- 
xrer  anything  in  this  suit  for  the  unlawful  collection  of 
'^  fay  the  appellant.    With  this  exception,  the  decree  of 
^  eourt  below  is  affirmed* 
Decree  modified. 
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Mr.  tTustice  Boise,  dissenting: 

In  this  case,  I  have  not  been  able  to  agree  with  a  major- 
ity of  the  court  in  their  conclusions  that  the  decree  in  this 
case  should  be  affirmed. 

It  appears  from  the  evidence  that  the  appellant  in  August, 
1873,  became  an  organized  corporation  by  electing  direct- 
ors, and  soon  thereafter  caused  their  road  through  the  can- 
yon to  be  laid  out,  surveyed,  and  located,  which  survey  was 
adopted  by  the  board  of  directors  as  their  location  of  said 
road,  and  said  company  commenced  constructing  their  road 
on  such  location,  and  had  made  considerable  progress 
therein,  before  the  Douglas  County  Road  Company  was  or- 
ganized. After  the  appellant  was  organized  and  had  lo- 
cated the  line  of  their  road,  the  respondent  also  organized 
and  located  a  road  over  substantially  the  same  route,  for  it 
is  evident  from  the  testimony  that  there  is  but  one  route 
through  the  canyon  for  a  road.  And  the  first  question  in 
the  case  is.  Had  the  appellant  acquired  by  this  location 
such  an  interest  in  the  route  and  that  part  of  the  county 
road  before  constructed  through  the  canyon  that  it  could 
legally  maintain  the  right  of  way  over  said  county  road,  and 
hold  it  against  the  alleged  rights  of  the  respondent  acquired 
through  its  contract  with  the  county  court  of  Douglas 
county  ? 

The  statute  (Misc.  Laws,  529,  sec.  23)  provides  generally, 
^^that  a  corporation  organized  to  construct  a  road  shall 
have  the  right  to  appropriate  the  lands  over  which  it  may- 
be located,"  and  section  26  provides  "that  such  corpora- 
tion may  appropriate  such  parts  of  any  county  road  as  shall 
be  necessary  and  convenient  in  the  construction  of  such 
road." 

In  the  first  instance,  where  the  lands  of  private  persons 
are  taken,  the  statute  points  out  how  compensation  shall  be 
made  to  owners  of  lands  so  taken,  for  damages  sustained 
by  them  in  locating  the  road  over  their  lands.  In  the  case 
where  a  county  road  is  appropriated,  the  county  court  can 
agree  with  the  corporation  on  the  terms  on  which  said 
county  road  may  be  used  by  the  corporation.    But  if  ttio 
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county  court  and  the  corporaticMi  can  not  ligree,  then  the 
corporation  may  appropriate  so  much  of  said  county  road 
8S  may  be  necessary  and  convenient  in  the  location  and 
oonstruction  of  said  corporate  road. 

Section  28  provides  ^'that  when  such  public  highway  (or 
eounty  road)  is  taken  by  agreement  with  the  county  court, 
sqA  corporation  may  place  such  gates  thereon  and  charge 
sach  tolls  thereat  as  the  county  court  shall  consent  to  in 
such  agreement,  and  none  other." 

So  it  appears  from  these  provisions  of  the  statute  that 
the  corporation  has  the  right  on  the  Iocati<m  of  its  line  of 
road  to  appropriate  a  county  road  where  necessary  and  con- 
renient,  whether  the  county  court  assent  to  it  or  not,  but 
have  no  right  to  charge  tolls  on  such  county  road  unless 
tbe  same  be  allowed  by  an  agreement  with  the  county  court ; 
tod  &e  object  of  this  agreement  with  the  county  court 
would  seem  to  be  to  obtain  the  right  to  collect  tolls  on  the 
roads  so  far  appropriated;  for  the  county  court  has  no 
power  to  prevent  the  corporation  from  using  such  county 
road,  and  their  using  the  same  for  the  purposes  of  travel 
voold  be  no  public  injury,  and  the  rights  of  the  public  are 
pn^ected  by  the  inhibition  of  the  corporation  from  collect^ 
ing  tolls  on  such  portions  of  the  county  road  as  are  taken 
md  used  on  the  line  of  the  corporate  road,  unless  the  same 
are  allowed  to  be  collected  by  an  agreement  with  the  county 
ooorti 

I  think,  therefore,  that  the  appellant,  having  first  estab* 
Med  its  line  of  road  through  the  canyon,  acquired  thereby 
tbe  prior  right  to  appropriate  this  county  road,  and  that 
this  right  wa»  property  of  whidi  they  could  not  be  deprived 
by  the  action  of  the  county  court.  That  is,  that  the  ap* 
peHtnt  had  the  same  right  to  locate  its  road  on  this  county 
road  as  it  had  to  locate  it  over  the  lands  of  private  persons, 
lad  that  the  only  object  in  making  an  agreement  with  the 
eoon^  court  was  to  obtain  the  privilege  of  putting  a  gate 
<&  such  county  road  and  collecting  tolls. 

These  are  rival  corporations,  each  seeking  to  secure  the 
light  to  construct  a  road  over  substantially  the  same  route, 
sad  I  think  that  the  one  that  was  first  in  tipie  in  organizing 
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and  locating  the  route,  thereby  appropriated  it  to  the  ex- 
clusion of  one  less  expeditious.  It  has  been  held  in  Mary- 
land, in  the  case  of  the  Chesapeake  Canal  Co*  v.  Ohio  B.  B. 
Co.^  4  Gill  &  J.  1,  that  the  right  to  select  and  acquire  land 
for  the  authorized  purposes  of  a  corporation  is  property. 
It  is  an  incorporeal  hereditament,  not  a  legal  title  to 
tiie  land  itself,  nor  a  mere  capacity  or  faculty  to  acquire 
land,  such  as  every  individual  possesses,  but  a  right  or 
privilege  to  acquire  that  right  in  the  land  necessary  to  the 
enjoyment  of  the  franchise.  And  no  corporation,  after  the 
previous  grant  of  such  right  to  another,  can  legally  acquire 
any  such  right  of  way  over  or  title  to  the  land  over  which 
the  franchise  extends,  as  will  hinder  the  corporation  first 
acquiring  the  right  from  the  enjoyment  of  its  franchise; 
and  the  same  doctrine  is  announced  in  the  case  of  Weet 
Bridge  Co.  v.  Dix^  16  Curtis,  802;  in  Massachusetts  in  the 
Charleston  Branch  B.  B.  Co,  v.  County  of  Middleaem^  7  Met. 
78 ;  and  in  the  case  of  Boston  Bridge  Petitioners  v.  County 
of  Middlesex,  10  Pick.  269 ;  Abb.  Dig.  Law  of  Corp.  626, 
sec.  289.  I  think,  therefore^  that  the  Canyonville  and 
Galesville  Road  Co.  are  first  in  time  and  first  in  right  in  se- 
curing their  franchise. 

It  is  claimed  that  the  appellant  lost  its  right  to  appro- 
priate this  county  road  by  not  making  application  for  an 
agreement  with  the  county  court  of  Douglas  county  before 
respondent  made  an  agreement  with  such  court  giving  to 
respondent  the  right  to  use  said  county  road. 

This  may  be  answered  by  an  illustration:  Suppose  that 
after  the  appellant  had  organized  and  proceeded  to  locate 
tiie  line  of  its  road  the  same  crossed  the  land  of  a  pri- 
vate person;  and  the  respondent,  having  subsequently 
organized,  had  proceeded  to  such  private  person  and  by 
agreement  with  him  got  the  right  of  way,  while  the  appel- 
lant was  dUigently  pursuing  the  business  of  its  location, 
but  before  it  had  reached  that  part  of  the  line  over  the  land 
of  such  private  person;  such  purchase  would  not  defeat  the 
right  of  appellant  to  proceed  and  appropriate  the  land  for 
the  use  of  his  former  acquired  right  of  way  over  it,  and  I 
think  the  same  principle  applies  to  the  appropriation  of  a 
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county  road.  It  was  first  neoeesary  for  the  corporation  to 
locate  the  line  of  its  road  before  it  could  know  how  mudi 
and  what  part  of  said  county  road  it  would  be  necessary 
and  convenient  to  appropriate.  I  do  not  think  that  the 
decision  of  this  court  in  a  former  case,  affirming  the  order 
of  tiie  circuit  court  to  enter  nunc  pro  ttmc  an  order  made 
by  the  county  court  of  Douglas  county  on  its  records,  in 
any  way  settles  or  determines  the  right  of  appellant  under 
its  corporate  privileges.  These  rights  were  not  litigated  in 
that  .case. 


THE  STATE  OF  OREGON,  Ri»poimBNT,  v.  J.  H.  Mo- 
DONALD  AND  WILLIAM  BELL,  Appellants. 


WiTiTEss — ^Impeaching  Question. — In  a  prosecution  upon  an  indictment 
for  larceny,  the  prosecuting  witness  was  asked  the  following  ques- 
tion by  defendant's  counsel:  "Between  the  time  you  lost  your 
money  and  the  time  you  went  out  to  Forest  Grove,  was  you  not 
on  the  streets  of  the  city  of  Portland  with  L.  Besser,  chief  of 
police,  looking  for  the  men  that  got  your  money,  and  did  you  not 
see  McDonald,  one  of  defendants,  and  did  not  L.  Besser  point  out 
McDonald  to  you,  and  ask  you  if  he  was  the  man  that  got  your 
money?"  Held,  that  the  question  did  not  relate  the  circumstances 
of  time,  place,  and  persons  present,  so  as  to  entitle  the  defendant 
Co  impeach  the  witness. 

DiscBETioN  OF  THE  CouRT. — A  motion  for  a  new  trial,  ba:ed  upon  mat- 
ters dehors  the  record,  is  addressed  to  the  sound  discretion  of  the 
court,  and  will  not  be  reviewed  on  appeal. 

OBjEcrioNS  TO  A  JuROR  ou  the  ground  of  incompetency  are  waived  by 
failing  to  challenge  at  the  proper  time. 

Appeal  from  Multnomah  County.  The  facts  are  stated 
in  the  opinion. 

George  W.  Tocum  and  FrancisClamOy  for  appellants: 

Our  stalvte,  page  274,  sections  880,  831,  has  provided 
how  a  witness  may  be  impeached,  and  this  is  nothing  more 
than  the  common  law  rule.  (1  Greenl.  Ev.,  sec.  462,  and 
note  1,  and  cases  cited  in  note  1.)  This  rule  is  adopted  by 
our  statute,  as  the  rule  is  not  uniform  in  aU  the  states.  (2 
Graham  and  Waterman,  N,  Tr.  665,  613.) 

We  insist  the  foundation  was  fully  and  fairly  laid  to  im- 
peach Wallace,  and  if  Besser  and  Daniels  had  been  allowed 
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to  testify,  the  corrupt  and  false  testimony  of  Wallaoe  would 
have  been  overthrown. 

In  many  of  the  states  a  witness  tob^  be  impeached  with- 
out first  inquiring  of  the  witness  if  he  has  not  made  con- 
tradictory statements  to  other  persons  at  other  times  and 
places.  (Tucker  v.  Welshy  17  Mass.  160, 164;  Titus  v.  Ashy 
4  Foster,  N.  H.,  819;  Hedge  v.  Clagga^  22  Conn.  622;  Rob- 
inaan  v.  Hutchinaonj  31  Vt  443;  9  Cush.  338;  8  Qray,  463; 
2  PhiUips  Ev.  774.) 

Here  is  the  authority  of  four  respectable  states  holding 
that  a  foundation  to  impeach  need  not  be  laid,  and  also  the 
authority  of  one  respectable  text-writer,  and  the  reasons 
given  for  not  apprising  a  witness  of  your  intention  to  im- 
peach him,  are  equally  as  cogent  as  those  given  in  favor  of 
the  rule.  But  we  are  nevertheless  bound  by  the  rule  pre- 
scribed by  our  statute;  yet  the  spirit  of  the  statute  and  the 
object  to  be  attained  must  be  kept  steadily  in  view.  The 
witness  must  have  a  fair  chance,  his  attrition  must  be 
called  to  the  conversation,  time,  place,  and  person.  This 
was  done. 

Was  W.  L.  Higgins  a  competent  juror,  or  did  defendants 
waive  their  objections  by  failing  to  challenge  him?  It  is 
conclusively  shown  by  the  affidavits  of  defendants  and  the 
affidavit  of  Higgins,  the  juror,  that  he  was  not  born  a  citizen 
of  the  United  States.  There  is  no  evidence  showing  that 
Higgins  ever  was  naturalized.  The  affidavit  of  Higgins  is 
not  competent  to  prove  the  judgment  of  a  court  of  record, 
and  besides  all  this,  his  affidavit  is  indefinite,  and  does  not 
state  what  court  he  was  .naturalized  in,  likely  before  a  jus- 
tice of  the  peace.  The  affidavit  of  Higgins  is  a  declaration 
that  he  is  not  a  citizen  of  the  United  States.  It  might  be 
competent  evidence  to  enable  him  to  vote  at  an  election 
where  the  statute  of  the  state  expressly  makes  the  oath  or 
affidavit  of  a  person  sufficient  (2  Graham  &  Waterman, 
N.  Tr.,  2  ed.,  189,  note  2;  1  Greenl.  Ev.  sec.  86.) 

Did  the  defendant  waive  the  objection  to  the  competency 
of  this  juror  by  failing  to  challenge  himf  Under  section 
182  (Code,  page  142),  subdivision  2,  a  defendant  may  chal- 
lenge a  juror  for  ^^a  want  of  any  of  the  qualifications  pre* 
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scribed  by  law."  The  defendants  might  have  challenged 
the  Juror,  but  the  state  put  them  on  trial,  and  was*  bound 
to  giye  them  a  ccmpetent  panel.  (2  Graham  and  Wat.  N. 
Tr.  187,  277;  6  Johns.  332;  Chykawaki  v.  The  People^  1 
Scam.  476;  State  v.  Bdbcocky  1  Conn.  401;  Borst  v.  Becker^ 
6  Johns.  832;  Judgon  v.  Eslatoa^Mmor  (Alabama),  2;  Hil- 
hurd  on  N.  Tr.  87,  sec.  6;  Seal  v.  The  State,  18  S.  ft  M., 
Miss.  898;  Bumshda  v.  Oile8,9  Bing.  18.) 

/•  F.  CapleSy  District  Attorney y. and  M.  F.  M^Ucey,  for  the 
State: 

Our  code  ezpreasly  prpvides  that  before  a  witness  can  be 
impeached  by  showing  that  he  has  made  inconsistent  state- 
ments, sudi  statements  must  be  related   to  him   with  the 
circumstances  of  times,  places,  and  persons  present     We 
claim  that  this  was  not  done,  and  the  foundation  required 
by  the  statute  was  not  laid.    ^Before  this  can  be  dcme," 
the  circumstances   of  times,   places,  and  persons  present 
must  be  related  to  the  witness  as  well  as  the  statements. 
It  is  not  enouj^  to  ask  the  witness  the  general  question 
whether  he  has  ever  made  such  statements,  but  his  atten- 
tion must  be  called  to  the  particular  circumstances  of  time, 
place,  and  persons  present,  so  that  he  may  recollect,  and 
if  he  does  recollect,  so  that  he  may  explain  or  rebut  This 
18  the  common  law  rule,  and  the  rule  of  our  statute,  and  is 
&ir  and  right,  due  to  the  witness,  and  not  unjust  to  the 
defendants.     (Civ.  Code,  274,  sec  831;  1  Greenl.  on  Ev., 
10  ed.,  sec.  462,  and  note  1;  16  Cal.  177;  83  Id.  522;  44  Id. 
457.)    They  do  not  attempt  to  fix  the  time  nor  the  place. 
They  say  between  ^Hhe  time   you   lost  your  money    and 
when  you  went  to  Forest  Grove.*'   This  includes  the  first, 
second,  and  tiiird  days  of  Januaiy,  and  calls  the  attention 
of  the  witness  to  no  particular  time  or   circumstance   of 
time.    They  say  on  the  streets  of  Portland,  but  do  not  call 
the  attention  of  the  witness  to  any  particular  street,  comer, 
or  block.    "When   you  and  Besser  were  on  the  streets  of 
the  city   of  Portland  looking  for  the  men  who  got  your 
jDOOBy"  does  not  call  the  witness'  attention  to   any   cir- 
eomstance  of  time  or  place,  for  they  might  have  been  and 
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in  fact  were  upon  many  streets  on  different  days,  that  is,  on 
the  first,  second,  and  third  of  January,  looking  for  the  de- 
fendants. It  is  objected  that  Higgins,  one  of  the  jurors,  was 
not  a  citizen;  this  is  not  true.  It  appears  from  the  record 
that  he  was  a  citizen ;.  he  swears  that  he  is  a  citiz^  and 
thero  is  no  competent  evidence  to  ccmtradict  this  statement. 
But  it  was  for  the  defendants  to  ascertain  that  he  was  not 
a  citizen,  if  that  were  so^  by  proper  examination,  and  hav- 
ing neglected  to  do  so,  the  verdict  in  this  case  will  not  be 
disturbed.  If  Higgins  was  an  alien  they  could  ascertain 
that  before  as  well  as  after  trial,  otherwise  they  could 
allow  an  alien  to  sit  for  the  purpose  of  defeating  justice. 
(Proffatt  on  Jury  Trial,  sec.  172;  Ohase  v.  People^  40  111. 
352.) 

By  the  Court,  Pbim,  J. : 

This  is  an  appeal  from  a  judgment  in  a  criminal  case. 
The  appellants  were  jointly  indicted  for  the  crime  of  larceny 
for  stealing  five  hundred  dollars  from  S.  B.  Wallace  by 
means  of  a  fraudulent  trick  or  device  called  the  Kentucky 
Lottery.  They  were  jointly  tried,  convicted,  and  sentenced 
to  the  penitentiary  for  the  term  of  ten  years. 

The  appellants  sought  to  impeadi  the  witness  Wallace  by 
showing  that  he  had  made  at  another  time  statements  in- 
consistent with  his  testimony  on  the  trial,  and  to  lay  ilie 
foundatioii  for  this,  asked  him  the  following  question:  ^^Be- 
tween  the  time  you  lost  your  money  and  the  time  you  went 
out  to  Forest  Orove,  were  not  you  on  ilie  streets  of  the  city 
of  Portland,  with  L.  Besser,  Cluef  of  Police,  looking  for 
the  men  that  got  your  money,  and  did  you  not  see  McDon- 
ald, one  of  the  defendants,  on  the  street,  and  did  not  L. 
Besser  point  McDonald  out  to  you  and  ask  you  if  he  was 
the  man  that  got  your  money,  and  did  you  not  then  and 
there  say  to  L.  Besser,  'No,  he  is  not  the  man — ^he  dont 
look  like  the  man — the  man  that  got  my  money  was  of  a 
sandy  complexion!'  or  words  to  that  effect!"  And  the  said 
Wallace  then  and  there  answered  said  cross-question  and 
said,  ''No,  I  never  told  Besser  so,  I  did  not  tell  Besser  that 
McDonald  was  not  the  man  that  got  my  money." 
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And  in  the  fnrth^  progresB  of  the  trial  the  appellants  in- 
trodooed  said  L.  Besser,  chief  of  police,  as  a  witness,  and 
offered  to  prove  by  him  that  between  the  first  and  third  days 
of  January  said  S.  R.  Wallace  was  with  L.  Besser  upon  the 
streete  of  Portland  looking  for  the  men  that  got  his  money, 
and  that  Besser  pointed  out  to  Wallace,  McDonald,  and 
asked  Wallace  if  McDonald  was  not  one  of  the  men  that 
got  his  money;  and  that  said  Wallace  then  and  there  said, 
^No,  he  (McDonald)  is  not  the  man — he  don^  look  like  the 
man — the  man  that  got  my  money  was  of  a  sandy  complex- 
ion.**  And  thereupon  the  district  attorney  objected  to  this 
evidence  by  defendants  because  there  was  no  time  or  place 
fixed  in  the  impeaching  question,  and  because  there  was  no 
foundation  laid  to  contradict  the  witness,  Wallace.  The 
court  sustained  said  objections.  ' 

This  ruling  of  the  court  is  assigned  as  error. 

The  code  provides  that  ^^a  witness  may  be  impeached  by 
evidence  that  he  has  made,  at  other  times,  statements  in- 
cciudstent  with  his  present  testimcmy;  but  before'  this  can 
be  done,  the  statement  must  be  related  to  him,  with  the 
drcumstances  of  times,  places,  and  persons  present;  ai^d  he 
shall  be  asked  whether  he  Has  made  such  statements,  and  if 
80,  allowed  to  explain  them."  (Code,  274,  sec  831.)  This 
was  the  common  law  rule  as  laid  down  in  Oreenleaf  and 
other  works  on  evidence.  (1  Gi^enl.  on  Ev.  462,  note  1.) 
The  question  propounded  to  the  witness  was  indefinite  as 
to  the  circumstances  of  time,  place,  and  persons  present, 
■ad  was  properly  overruled  by  the  court    (16  Cal.  177.) 

After  conviction,  the  appellants,  by  their  counsel^  filed  a 
motion  for  a  new  trial,  on  the  ground  that  W.  L.  Higgins, 
one  of  the  jurors  who  tried  the  case,  was' not  a  citizen  of 
tiie  United  States,  and  therefore  not  a  competent  juror. 
This  motion  was  based  upon  the  affidavit  of  McDonald,  one 
of  ibe  appellants,  to  the  effect  that  he  had  been  informed 
fhat  said  Higgins  was  an  alien  and  had  never  ^been  natural- 
ised; that  said  information  come  to  him  after  the  case  had 
been  sobmitted  to  the  jury.  The  motion  was  resisted  on 
ibe  affidavit  of  said  Higgins,  which  is  to  the  effect  that  he 
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had  been  a  citizen  of  Multnomah  county  in  this  state  for 
twenty-nine  years;  that  he  did  not  know  whether  he  was 
bom  in  thJb  United  States  or  not;  that  at  his  earliest  recol- 
lection he  was  in  Newburyport,  Mas&;  that  to  prevent  any 
question  as  to  his  citizenship,  he  was  naturalized  in  Bostcm, 
Mass.,  either  in  1846  or  1847.    He  did  not  recollect  which. 

The  motion  for  a  new  trial  was  overruled,  to  which  ruling 
of  the  court  the  a]ppellants  excepted  and  assign  here  as  error. 

This  motion,  being  based  upon  matters  c2eA<7rd  the  record, 
was  addressed  to  the  sound  discretion  of  the  court  below 
and  can  not  be  assigned  and  reviewed  on  appeaL  The  code 
provides  that  "after  hearing  the  appeal  the  court  must  give 
judgment  without  regard  to  the  decision  of  questions  which 
were  in  the  discretion  of  the  court  below."  (Crim.  Code,  p. 
371,  sees.  245-6.)  This  court  has  heretofore  ruled  to  this 
effect  in  several  cases.  {State  v.  Fitzhughj  2  Or.  228 ;  State  v. 
Wilson,  6  Or.  428.) 

This  is  sufficient  to  dispose  of  this  appeal  on  this  point, 
but  we  will  further  say  that^  whether  Higgins  was  a  com- 
petent juror  or  not,  it  was  too  late  to  make  that  objection 
after  the  trial.  It  was  waived  by  failing  to  challenge  at  the 
proper  time.  It  was  claimed  in  the  argument  that  this 
being  a  criminal  case  the  accused  ^ould  waive  nothing. 
Upon  this  proposition  they  cited  Oeyfiowski  v.  The  People, 
1  Scam.  476.  That  case  was  afterwards  overruled  and  held 
by  the  same  court  not  to  be  good  law  in  the  case  of  CJuue 
V.  The  People,  40  HI.  354. 

Finding  no  substantial  error  in  the  record,  the  judgment 
is  affirmed. 


HENRY  WARREN,  Appeixant,  v.  MARY  M.  HEM- 

BREE,  Respondent. 

Construction  of  Will — ^Vested  Legacy. — ^A  testator  made  the  follow- 
ing bequest:  "I  give  and  bequeath  to  my  nephew,  F.  M.  S.,  one- 
tenth  of  all  my  personal  property,  outside  of  my  real  estate,  the 
said  one-tenth  to  be  given  to  him  when  he  is  twenty-two  years  of 
age."  Held,  that  F.  M.  S.  took  a  vested  legacy;  and  that  having 
died  before  he  became  twenty-two  years  of  age,  his  personal  repre- 
sentative is  entitled  to  recover  the  legacy. 


July,  1879.]  Warbek  'O.  Hembsss.  119 

Affeal  from  Yamhill  County.  The  facts  are  stated  in 
the  opinion. 

J7.  db  A.  M.  Hurley,  for  appellant 

Where  a  legacy  is  given  to  a  person  generally,  by  express 
terms,  which  is  to  be  paid  to  him  at  a  certain  age  or  up<Mi 
the  happening  of  a  certain  event,  it  will  confer  such  a  vested 
mterest  in  the  legatee,  that  although  he  should  die  before 
the  age  mentioned,  or  the  happening  of  the  event,  his  heirs 
at  law  or  personal  repres^itatives  would  be  entitled  to  the 
legacy ;  for  the  time  mentioned  in  the  will  is  not  annexed  to 
the  substance  of  the  gift,  the  legacy,  but  to  the  posses- 
sion, use,  and  enjoyment  of  it.  (Willard's  Eq.  Jur* 
513;  1  Jarman  on  Wills,  462;  1  Am.  Dec  97;  9  Id. 
605;  Dayton  oa  Surrogates,  890.)  Where  the  residue 
of  an  estate  is  first  given  by  the  use  of  language  which 
would,  beyond  all  controversy,  confer  a  vested  interest,  the 
subsequent  use  of  expressions  of  a  contrary  tendency  will 
not  suspend  the  vesting  of  the  legacy.  (1  Jarman  on  Wills, 
648;  N.  Y.  Dig.  2490;  2  Am.  Dec.  97;  9  Id.  605.)  Where 
there  is  language  used  which  renders  it  uncertain  whether 
the  testator  intended  the  legacy  to  be  vested  or  contingent, 
the  rule  is  to  construe  the  language  most  strongly  in  favor 
of  the  vesting  of  the  legacy.  (Willard's  Equity,  518;  2 
Bedfield  on  Wills,  248.) 

There  is  no  distinction  between  the  words  ^to  be  ffiven 
when  he  shall  arrive  at  the  age  of  twenty-two,"  and  the 
words  *Ho  be  paid  when  he  shall  arrive  at  the  age  of 
twenty-two  years.  (2  Bedfield  on  Wills,  282-284.)  Where 
a  vested  estate  is  clearly  given  in  the  body  of  the  bequest^ 
vague  words  following  are  not  to  be  so  construed  as  to  ren- 
der the  bequest  contingent.  (Id.  235.)  A  bequest  to  the 
testator's  grandson,  ^if  he  shall  arrive  at  the  age  of  twenty- 
one  years,  then  to  be  paid  over  to  him  by  my  said  executor,'' 
was  held  to  be  vested  and  not  contingent.     (Id.  248.) 

The  testator  intended  by  the  use  of  the  words,  ^^exoept 
as  hereinafter  provided,"  Ihat  his  wife  should  have  the  use^ 
control,  etc.,  of  all  his  property,  except  the  special  legacy 
provided  for  in  the  wilL    Where  two  clauses  in  a  will  are 


120  Wabbbn  v.  Hembbee.  [8  Oregon. 

so  contradictory  and  conflicting  that  force  can  not  be  given 
to  both,  the  first  must  give  way  to  the  second,  and  force  and 
effect  must  be  given  to  the  second  or  last  clause  while  the 
first  is  to  be  rejected.  (52  N.  Y.  12;  9  Id.  118;  1  Jarman 
^n  Wills,  298.)  The  language  used  in  the  first  sentence  in 
the  bequest  is:  ^'I  give  and  bequeath  to  my  nephew, 
Frank  M.  Shadden,  the  one-tenth  part  of  all  my  personal 
property,  outside  of  my  real  estate. '^  This  relates  to  the 
present,  and  expresses  an  act  done  by  the  testator  himself. 

McCain  <fi  Fenton^  for  respondents: 

The  language  used  in  the  bequest  to  Shadden,  even  stand- 
ing alone,  is  hardly  sufficient  to  vest  the  legacy  in  praesenii; 
it  is  not  the  language  ordinarily  used  for  that  purpose — the 
language  being  ambiguou&  (Will.  Eq.  518,  517;  11  Wend* 
259;  6  C.  E.  GreenL  826,  26;  49  Me.  159;  21  Pick.  812; 
18  Penn.  St  508 ;  84  Ga.  8 ;  2  Williams  on  Executors,  1882, 
1858;  2  Bedfield  on  Wills,  168,  172,  note  55;  89  Mis&  288; 
2  Bedfield  on  Wills,  280,  sees.  26,  27.)  Where  there  is  an 
ambiguity  in  any  provisicm,  resort  must  be  had  to  the  re- 
maining provisions  for  a  proper  construction.  (Willard^s 
Eq.  495.) 

It  is  natural  that  the  first  care  of  the  testator  should  be 
of  his  own  immediate  &mily.  It  appears  from  the  will  it- 
self that  Shadden  was  a  young  man  not  likely  to  have  a 
family  in  whom  the  testator  would  have  an  interest  in  the 
event  of  the  death  of  the  legatee.  These  circumstances 
should  be  considered  in  connection  with  the  language  used 
in  the  wiU.  (Willard's  Eq.  498;  2  Bedfield  on  Wills, 
245,  250,  252.) 

If  the  construction  that  the  legacy  vested  in  praeeenti^  to 
take  effect  in  possession  when  the  legatee  should  arrive  at 
twenty-two  years  of  age,  be  given,  the  provisicm  is  repug-: 
nant  to  that  in  favor  of  the  widow.  Such  repugnancy  is  to 
be  avoided  if  possible.  (1  Bedfield,  245,  250,  252;  Jarman 
on  Wills,  896.)  If  the  bequest  to  Shadden  was  contingent 
to  vest  at  twenty-two  years  old,  and  to  take  effect  in  posses^ 
sion  at  the  marriage  or  death  of  the  widow,  effect  is  given 
to  all  the  provisions  and  the  whole  instrument  is  consist^it. 
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The  provision  in  fayor  of  Frank  M.  Shadden  is  in  the 
natore  of  an  exception  out  of  the  general  bequest  to  Henry 
L.  Hembree,  upon  the  termination  of  the  present  estate 
vested  in  Mary  M.  Hembree.  It  is  so  engrafted  upon  that 
bequest  as  to  become  a  part  of  it,  and  can  no  more  take 
effect  in  possession  pending  the  estate  in  the  widow  than 
can  the  general  bequest  to  Henry  L.  Hembree.  Hence  the 
inconsistency  of  the  construction  claimed  by  counsel  for  the 
appellant,  that  Shadden  was  to  come  into  the  enjoyment  of 
the  legacy  at  twenty-two  years  old,  when  the  immediate  es- 
tate in  the  widow  might  not  yet  be  terminated.  (24  N.  Y. 
466.)  A  vested  legacy  usually  has  these  characteristiGS — en- 
joyment of  interest  fxr  annuity  by  legatee,  during  minority, 
out  of  vested  fund ;  a  separation  of  the  legacy  from  the  com- 
mon fund;  a  direction  to  a  trustee  to  deliver  or  pay  over  to 
guardian  or  to  the  beneficiary,,  at  a  time  convenient  to  the 
estate,  the  whole  amount.  (Wigram  and  O'Hara  on  Wills, 
261.) 

In  this  will  none  of  these  distinctive  features  exist;  the 
fond  is  entire,  no  interest  is  accruing,  no  new  estate  is  being 
created,  the  widow  is  the  sole  beneficiary  of  the  whole,  with 
contingent  estates  to  be  carved  out,  at  certain  tunes  and 
upon  certain  events. 

By  the  Court,  KmiiT,  G  J.: 

Lycorgus  Hembree  died  on  the  thirty-first  day  of  March, 
1876,  leaving  a  will  made  (m  the  eighth  day  of  November, 
1875.  The  material  portions  of  the  will  are  as  follows: 
^.  I  give  and  bequeath  to  my  son,  Henry  K  Hembree,  my 
farm  in  Lane  county,  known  as  the  Green  B.  Rogers  dona- 
tion land  daim.  3.  I  give  and  bequeath  unto  my  beloved 
wife,  Mary  M.  Hembree,  my  town  property  in  the  town  of 
McMinvillcw  4.  It  is  my  will  that  my  beloved  wife  shall 
have  the  use,  control  and  management  of  all  my  property, 
both  perscmal  and  real,  during  her  natural  life,  or  so  long 
as  she  shall  remain  my  widow,  and  then  the  said  property 
shall  all  go  to  my  son,  Henry  L.  Hembree,  except  as  here- 
inafter provided.  5.  I  give  and  bequeath  to  my  nephew, 
Frank  M.  Shadden,  one-tenth  of  all  my  personal  property 
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outside  of  my  real  estate.  The  said  one-tenth  to  be  given 
to  him  when  he  is  twenty-two  years  of  age.  6.  It  is  my 
will,  that  in  the  event  my  beloved  wife  and  my  son,  Henry 
L.  Hembree,  shall  die  before  my  son  Henry  L.  Hembree 
shall  become  twenty-one  years  of  age,  then  it  is  my  will  that 
my  real  estate  shall  descend  to  my  nephew,  Frank  M.  Shad- 
den,  and  in  the  event  so  mentioned  I  do  so  will  the  same  to 
him.  And  it  is  my  will  farther  in  the  event  just  mentioned, 
the  death  of  my  wife  and  son,  that  all  my  personal  property 
shall  be  equally  divided,  one-half  descend  to  my  brother, 
I.  N.  Hembree,  my  sisters,  Levina  Preston  and  Susetta 
Preston,  and  Elizabeth  Montgomery,  each  to  have  an  equal 
share;  and  the  other  half  to  my  beloved  wife's  brother  and 
sister,  each  to  have  an  equal  share.  It  is  my  will  that  my 
son  be  thoroughly  educated  as  far  he  will  receive  an  educa- 
tion. 8.  I  hereby  appoint  my  beloved  wife  my  sole  execu- 
trix, and  it  is  my  desire  and  will  that  she  be  not  required  to 
give  bonds  m  administering  upon  my  estate." 

This  will  was  admitted  to  probate  on  the  third  day  of 
July,  1876,  and  Mary  M.  Hembree,  the  widow  of  the  testa- 
tor, was  appointed  executrix  thereof.  Frank  M.  Shaddea 
died  on  the  thirtieth  day  of  September,  1878,  and  was  at 
the  time  of  his  death  twenty-one  years  two  months  and  six 
days  old.  Henry  Warren  was  appointed  administrator  of 
his  estate.  Mary  M.  Hembree,  the  widow  of  the  testator, 
is  still  living  and  unmarried,  and  has  duly  administered  the 
estate,  and  paid  the  indebtedness  of  the  decedent,  and  has 
on  hand  twenty  thousand  dollars  subject  to  distribution. 

This  suit  was  brought  by  the  appellant  for  one-tenth  of 
that  sum,  under  the  fifth  clause  of  the  will,  and  the  only 
question  presented  for  our  consideration  is,  whether  the 
bequest  to  Frank  M.  Shadden  was  a  vested  or  a  contingent 
legacy.  The  intention  of  the  testator  is  always  to  govern 
in  the  construction  of  his  will,  and  it  is  to  be  so  construed, 
if  possible,  as  to  harmonize  the  several  provisions  and  give 
effect  to  them  all.  But  in  case  of  doubt  or  uncertainty  as 
to  whether  the  testator  intended  to  give  a  vested  or  contin- 
gent legacy,  certain  rules  have  been  laid  down  by  elementary 
law  writers  and  by  the  decisions  of  courts  to  govern  in  the 
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ocMLSlniction  of  the  wilL  Blackstone  says :  ^If  a  contingent 
legacy  be  left  to  any  one,  as  when  he  attains,  or  if  he  attaint 
the  age  of  twenty-one  and  dies  before  that  time,  it  is  a  lapsed 
legacy.  But  a  legacy  to  one  to  be  paid  when  he  attains  the 
age  of  twenty-one  years  is  a  vested  legacy ;  an  interest  which 
commenceB  in  praesenH  although  solvevidfum  in  futwro^^  (2 
BL  Com.  513.)  The  question  in  such  eases  usually  is 
wheUier  the  gift  and  the  time  of  payment  are  distinct. 
If  they  are,  then,  as  each  clause  in  a  will  is  to  have  some 
operation,  the  gift  is  deemed  to  be,  vested  at  once,  and  pay- 
able at  a  future  time.  (O'Hara  on  the  Construction  of 
Wills,  262.) 

Tested  by  the  rules  here  laid  down,  the  bequest  to  Frank 
M.  Shadden  in  the  fifth  clause  of  the  will  was  clearly  a 
rested  legacy,  and  the  wOTds  ^Ho  be  given  to  him  when 
he  is  twenty-two  years  of  age,''  are  equivalent  in  meaning 
to  the  words  '^to  be  paid  to  bim  when,''  etc.,  and  it  is  con- 
ceded that  if  the  latter  phraseology  had  been  used  by  the 
testator,  the  legacy  would  have  vested  on  his  death  in  the 
legatee.  Other  portions  of  the  will  tend  to  show  that  this 
was  the  intention  of  Lycurgus  Hembree,  when  he  made  his 
will.  By  ther  sixth  clause  it  appears  that  he  was  especially 
careful  to  provide  how  his  other  property  should  be  dis- 
posed of  in  the  event  of  the  death  of  his  wife  and  s<mi  before 
the  latter  should  becmoe  twenty-one  years  of  age,  but  in 
reg&rd  to  the  one-tenth  part  bequeathed  to  Fngiik  M.  Shad- 
den, he  made  no  disposition  whatever  in  case  of  his  death, 
diowing  clearly,  we  think,  that  the  testator  considered  tiiis 
portiiMi  of  his  estate  as  finally  disposed  of  and  that  it  would 
become  vested  in  Shadden  as  soon  as  the  will  should-  take 
effect  But  it  is  contended  in  behalf  of  respondent  that 
this  construction  is  inconsistent  with  the  provisions  con- 
tained in  the  fourth  clause,  and  that  the  widow  is  entitled, 
during  her  life  and  widowhood,  to  the  use,  control,  and  man- 
agement of  all  the  property  of  the  testator,  including  as 
well  that  bequeathed  to  Shadden  as  that  which  was  devised 
to  his  son.  That  is  not  the  proper  construction  to  be  placed 
upon  this  provision  of  the  will.  The  last  words  of  it, 
^'except  as  herein  provided,"  exclude  the  idea  that  she  was 
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to  faave  the  use  and  ccmtrol  of  all  the  property,  of  the  testa* 
tor.  They  except  from  her.oontrd.  a  part  of  it,  and  this 
exception  can  apply  only  to  that  portion  bequeathed  to 
Shadden.  The  widow  was  entitled  to  use  and  dontrol  it 
until  he  should  become  twenty-two  years  of  age,  when,  in 
the  language  of  the  will,  it  was  ^^to  be  given  to  him  by  the 
executrix;''  The  degree  of  the  circuit  court  is  reversed  and 
this  cause  remanded  for  further  proceedinga 


B.  JACOBS  BT  Au,  Appellants,  v.  BOBEET  McCALLE  Y 

£T  AL.,  ReSPONDBNTS. 
ChATTEI*   M0RTGAQ1t*-FORBCL0SURE   WHERE   MORTGAGE    PROVIDES   MaVNEK 

OF, — Where,  in  a  mortgage. of  chattels,  there  is  a  manner  provided 
for  foreclosing  the  same,  either  party  may  insist  that '  tne  fore- 
closure shall  be  in  the  manner  provided ;  but  such  party  must  coni'- 
'  .pl)r  wSth  the  mortgage  stipulation  on  his  part.  If  the  morts^vgor 
insists  thajt  the  foreclosure  b^  in  the  manner  stipulated,  he  must. 
if  delivery  of  possession,  to  the  mortgagee  is  necessary  to  such 
foreclosure,  deliver  the  mortgaged  property  to  the  mortgagee  to 
enable  him  t9  sell  the  sanoA. 
Idem — A  Mortgagor  may  Sell  or  assign  mortgaged  pei^sonal  property, 
subject  to  the  lien  of  the  mortgage. 

Appeal  from  Linn  county. 

This  is  a  suit  in  equity  to  foreclose  a  chattel  mortgage. 
The  mortgage  provided  that  in  case  of  default  the  mortgagee 
should  take  possession  of  the  mortgaged  property  and  sell 
it  at  public  auction  after  giving  two  weeks'  notice  of  the 
sale.  The  mortgagor  ren^ained  in  possession  of  the  prop* 
erty  under  the  mortgage,  and  while  in  such  possession  sold 
it  and  thereupon  delivered  possession  to  his  assignee. 

R.  S.  Strahan  and  L.  Flynn^  for  appellants. 

Powell  <&  Bilyeuj  Humphrey  cfe  Wolverton^  and  Dolphy 
Bronaughy  Dolph  cfe  Shnon^  for  respondents. 

By  the  Court,  Boise,  J. : 

It  is  claimed  by  the  respondents  that  as  there  is  a  manner 
for  foreclosing  this  mortgage  provided  in  the  instrument 
itself,  the  provisions  of  section  2,  page  688,  of  the  statute 
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apply  to  it^  and  that  it  must  be  foreclosed  by  the  mortga- 
gees under  and  in  pursuance  of  the  stipulation  of  the  parties 
contained  in  the  mortgage.  Section  2  provides  that 
Whenever  in  any  mortgage  of  goods  and  chattels  the  par- 
ties to  such  mortgage  shall  hare  provided  the  maimer  in 
vhidi  such  mortgage  may  be  foreclosed,  such  mortgage, 
upon  breach  of  the  conditions  thereof,  ^ay  be  foreclosed  in 
the  manner  therein  provided^  and  not  otherwise/'  Section  I 
provides  that  on  the  breach  of  the  condition  of  such  mort- 
gage, the  mortgagee  shall  be  entitled  to  the  immediate  po^^ 
session  of  the  property  mortgaged.  The  stipulation  in  the 
mortgage  is  a  mutual  agreement  between  the  moi:tgagor  and 
mortgagee  which  both  parties  are  bound  to  obses'ii^  and 
neither  party  can  avail  himself  of  it  unless. he  has  kept  the 
agreemait  on  his  part. 

Qu  breach  of  the  conditions  of  the  mortgage  by  the'mortr 
gagor,  by  failing  to  pay  the  note,  it  was  his  duty  to  deUver 
to  the  mortgagee  the  property,  that  he  might  sell  the  same 
according  to  the  stipulation.  On  his  refusal  to  give  up  the 
property,  the  mortgagee  might  have  brought  replevin 
against  him,  which  action  the  mortgagor  oould  hdve  de^ 
fended  by  lowing  that  the  prpperty  had  been  in  some  man* 
uer  released  from  the  martgage^  This  remedy  by  replevin 
was  a  remedy  which  existed  in  sueh  cases  before  this  stat* 
nte  was  enacted.  In  the  prosecution  of  such  action  to  r^  . 
eorer  the  possession  of  the  property,  the  mortgagee  would 
or  might  be  subjected  to  delays,  and  might  be  obliged  to 
take  an  alternate  judgment  for  the  property  or  its  .value, 
and  would  not  be  able  to  reach  the  property  with  that  cer- 
tainty as  in  a  suit  in  equity,  where  the  property  cbuld  be 
pat  into  the  hands  of  a  receiver.  His  remedy  would  not  be 
as  complete  and  adequate  in  an  action  as  in  equity.  In  this 
case,  where  an  assignment  had  been  made,  there  might  be 
difficulty  in  proceeding  under  the  stipulation  in  the  mort- 
gage, in  determining  to  whom  the  surplus,  if  any  remained 
after  satisfying  the  mortgage,  should  be  paid. 

We  think  the  proper  construction  of  section  2  is,  that 
wiien  the  parties  have  agreed  to  a  certain  manner  of  fore« 
closing,  either  has  a  right  to  insist  on  a  foreclosure  in  that 
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manner,  but  before  the  mortgagor  can  insist  on  the  sale  of 
the  property  by  the  mortgagee,  in  the  manner  stipulated,  he 
must  fulfill  his  part  of  the  agre^nent  by  suffering  the  mort- 
gagee to  take  possession  of  the  goods,  and  that  the  mortga- 
gor can  not  refuse  to  fulfill  the  agreement  on  his  part,  by 
refusing  to  give  up  tiie  goods,  and  at  the  same  time  insist 
on  a  performance  by  the  mortgagee.  To  give  any  other 
cxmstruction  to  the  contract  would  be  to  hold  that  the  mort- 
gagor can  take  advantage  of  his  own  breadi  of  contract  to 
defeat  the  just  claim  of  the  mortgagee,  which  is  c(mtrary  to 
the  maxim  that  no  man  can  avail  himself  of  his  own  wnxig. 
Sudi  a  construction  will  also  harmonize  the  provisions  of 
section  2  with  section  410,  whidi  provides  that  ^a  lien  on 
real  or  p^^onal  property,  whether  created  by  mortgage  or 
otherwise,  shall  be  foreclosed  by  suit."  Such  a  oonstruo- 
tion  will  do  no  violence  to  the  plain  meaning  of  the  statute, 
and  will  facilitate  the  administration  of  justice  and  be  in 
harmony  with  the  general  principles  of  the  oomstruction  of 
statutes. 

It  is  also  claimed  by  the  respondents  that  this  mortgage 
is  void  as  to  subsequent  creditors,  for  the  reason  that  the 
mortgagor  retained  the  property  in  his  possession  with  a 
general  power  to  sdl  the  same.  If  this  be  true,  then  the  mort- 
gage would  be  void.  {Iri  Orton  v.  M.  TF.  Orton^  7  Or.  478.) 
.  In  OrUm  v.  Ortanj  it  appeared  from  the  testimony  on  the 
trial,  as  a  fact,  that  Iri  Orton  had  made  M.  W.  Orton,  his 
mortgagor,  his  agent  to  sell  the  mortgaged  goods,  consist- 
ing of  a  stock  of  merchandise  in  his,  the  agent's,  business  as 
a  retail  merchant,  and  put  him  in  the  store  for  that  pur- 
pose. In  this  case  the  agreement  in  the  mortgage  is,  that 
^'until  default  is  made  in  the  payment  of  said  sum  of  money, 
the  parties  of  the  first  part  (the  mortgagors),  their  execu- 
tors, administrators,  and  assigns,  may  retain  and  continue 
in  the  quiet  and  peaceable  possession  of  said  goods  and  chat- 
tels, and  in  the  full  and  free  use  and  enjoyment  of  the 
same,  except  as  hereinbefore  provided;'^  and  that  proviso 
was  that  said  goods  should  not  be  removed  from  within 
said  county  and  state,  so  that  whatever  assignment  was 
made,  said  goods  were  to  remain  in  the  county. 
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We  think  the  right  to  assign  is  by  this  instrument  con- 
fined to  an  assignment  subject  to  the  li^i  of  the  mortgage, 
and  that  sadi  a  power  of  assignment  would  not  render  the 
mortgage  void.  Until  condition  broken,  the  mortgagor  is 
the  owner  of  the  property,  and  '^he  may  sell,  incumber,  de- 
vise, or  convey  the  mortgaged  property."  (Harmgn  on 
Chattel  Mortgages,  469.)  So  that  the  power  to  assign 
contained  in  the  mortgage  gave  the  mortgagor  no  more 
power  oFer  the  goods  than  he  would  have  had  if  that  word 
had  not  been  inserted  in  the  mortgage. 

The  demurrer  in  the  suit  will  be  overruled,  and  the  de- 
cree of  the  court  below  sustaining  said  demurrer  be  re- 
versed, and  the  suit  remanded  to  the  drcuit  court  for 
farther 


E.  A.  JONES,  Respondent,  v.  ANDREW  SNIDER,  Ab- 

FELLANT. 

Vesdict. — In  an  action  to  recover  specific  personal  property,  where  the 
jury  find  a  general  verdict  for  damages,  without  finding  on  the 
issues  of  ownership  and  of  the  value  of  the  property,  si^ch  general 
verdict  is  not  warranted  by  the  statute,  and  no  judgment  can  be 
rendered  thereon. 

What  Presumptions  not  Raised  upon  Verwct. — ^Where  the  statute 
directs  a  special  finding  upon  certain  issues,  a  general  verdict  for 
the  plaintiff  will  not  raise  a  presumption  that  the  jury  have  passed 
upon  the  issues  not  named  in  the  verdict 

Appeal  from  Multnomah  County. 

This  action,  as  appears  by  the  complaint,  was  brou<!:ht  to 
recover  personal  property  with  damages  for  the  withholding 
thereof.  The  cause  was  tried  in  the  circuit  court  by  a  jury, 
who  found  generally  for  the  plaintiff,  and  assessed  his 
damages  at  the  sum  of  three  hundred  doUara 

HiUj  Durham  db  Thompson^  for  appellant 
W.  Scott  BeebCy  for  respondents 

By  the  Court,  Boise,  J. : 

This  being  an  action  to  recover  speciiSc  personal  property, 
the  statute  regulating  such  a  proceeding  in  section  211  has 
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provided  what  the  verdict  shall  find  is  as  follows:  ^'Irt  an 
action  for  the  recovery  of  specific  personal  property,  if  the 
property  have  not  be^i  delivered  to  the  plaintiff,  or  the  de- 
fendant^ by  his  answer 9  claim  a  return  thereof,  the  jury 
shall  assess  the  value  of  the  property  if  the  verdict  be  in 
favor  of  the  plaintiff,  or  if  they  find  in  favor  of  the  defend- 
ant, and  that  he  is  entitled  to  a  return  thereof,  may  at 
the  same  time  assess  the  damage,  if  any  is  claimed  in  the 
complaint  or  answer,  which  the  prevailing  party  has  sus- 
tained by  reason  of  the  detention  or  taking  and  withhold- 
ing such  property.'* 

The  issues  presented  by  the  pleadings  were:  L  As  to  the 
ownership  of  the  property  described  in  the  complaint;  2. 
As  to  its  value;  8.  As  to  the  amount  of  damages  which  the 
plaintiff  had  sustained  by  reason  of  the  wrongful  taking  or 
withholding  of  the  property.  The  jury  found  the  following 
verdict:  "We,  the  jury,  in  the  case  of  E.  A.  Jones  v,  A. 
Snider,  find  for  the  plaintiff,  and  assess  the  damages  at  the 
sum  of  three  hundred  dollars,  and  interest  one  hundred  and 
eleven  dollars  and  sixty-seven  cents — ^total,  four  hundred 
and  eleven  dollars  and  sixty-seven  cents.*' 

This  verdict  does  not  find  on  the  issues  as  to  the  owner- 
ship of  'the  property,  or  assess  its  value,  but  finds  on  the 
issue  as  to  the  damages.  The  statute  directs  that  the  ver- 
dict shall  be  special  and  find  on  all  these  issues,  and  where 
the  statute  directs  that  the  jury  shall  find  a  special  verdict, 
and  on  certain  named  issues,  the  rendering  by  the  jury  of 
a  general  verdict  for  damages,  will  not  raise  the  presump- 
tion that  the  jury  have  found  on  the  issues  not  specially 
named  in  the  verdict.  To  warrant  the  jury  in  making  in- 
quiry as  to  the  damages,  they  must  first  find  that  the  plain- 
tiff was  the  owner  of  the  property  or  entitled  to  the  posses- 
sion. A  verdict,  to  be  valid,  must  find  on  all  the  issues  in 
the  case,  so  that  the  controversy  shall  be  finally  determined. 
In  cases  where  a  general  verdict  is  proper,  the  presumption 
is  from  such  finding  that  the  jury  has  passed  on  all  the 
issues  necessary  to  sustain  the  finding.  But  where  the 
court  or  the  statute  direct  a  special  verdict,  the  court  will 
not  render  a  judgment  on  a  general  verdict;  tot  it  is  not  de- 
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dded  by  it  how  the  spedal  issues  have  hwsi  determined. 
In  this  case  it  does  not  appear  which  party  wte  the  owner 
of  the  property  in  controyersy,  or  what  was  its  yalue,  and 
leaves  the  case  at  issue  and  undetermined. 

It  is  claimed  that  the  notice  of  appeal  does  not  q)eoify 
the  eirors  complained  of,  which  have  been  argued  and 
which  we  have  noticed  above.  We  think  there  is  nothing 
in  this  objection;  t(x  the  notice  of  appeal  does  specify  as 
error  that  the  court  rendered  a  judgment  <m  the  verdict, 
and  daim  that  no  judgment  could  be  rendered  thereon,  and 
this  is,  we  think,  a  sufficient  specification  of  .error. 

The  judgment  will  be  reversed  and  a  new  trial  ordered. 


H.  O.  TENNY  n  al.,  Rbbfondekts,  1^.  N«  E.  MULVANE Y 

m  JJU,  AsFEDUtANia. 

Sbverabls  Gontsact. — ^T.  contracted  to  cut  and  deliver  at  the  mill  of 
M.  one  million  feet  of  merchantable  logs  within  the  year,  at  four 
dollars  and  twenty^five  cents  per  thousand  feet,  to  be  scaled  and 
received  as  each  one  hundred  thousand  feet  were  placed  in  a  cer- 
tain creek.    Held,  that  the  contract  was  severable  and  not  entire. 

Afpsal  from  Douglas  County.  The  facts  are  statied  in 
the  opinion. 

W.  B.  TFiS»,  for  appellant 

The  contract  in  this  case  is  entire,  to  furnish  one  million 
feet  of  logs  in  one  year,  and  keep  logs  on  hand,  etc.,  at  the 
rate  of  four  dollars  and  twenty -five  cents  per  thousand  feet, 
and  payment  was  to  be  made  on  its  fulfillment,  and  not 
on  the  delivery  of  each  one  thousand  feet,  as  stated  in  the 
charge  to  the  jury  by  the  circuit  court  {Shinn  v.  Bodine^  60 
Penn.  182-185;  Cohum  v.  City  of  Hartford,  88  Conn.  290; 
Isaacs  V.  McAndreWj  1  Mon.  T.  437,  450,  451 ;  Cow.  Tr.  sees. 
271,  272;  AveriU  v.  The  Hartford^  2  Cal.  310;  McMUlen  v. 
Vandyke,  12  Johns.  165;  Clark  v.  Baker j  5  Met.  452.) 

This  contract  fixes  the  quality  of  logs  to  be  furnished,  and 
it  was  error  and  calculated  to  mislead  the  jury  to  admit  evi- 
dence of  the  character  of  the  timber  in  the  vicinity  of  the 
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defendants^  mill,  and  what  quality  of  logs  witness  (Com- 
stock)  would  expect  to  receive,  etc.,  also  that  the  logs  de- 
livered were  average  logs  on  Pass  creek.  By  the  terms  of 
this  agreement  the  plaintiffs  were  required  to  deliver  good, 
sound,  merchantable  logs,  at  defendants  boom,  unincum- 
bered with  rotten  and  immerchantable  logs,  and  defendants 
were  not  required  to  be  at  great  or  any  exp^ise  or  trouble 
in  selecting  or  separating  them,  nor  to  have  the  boom  ob- 
structed by  such  bad  logs,  and  the  court  erred  in  refusing 
the  instruction  asked  to  be  given  by  defendants  and  in  giv- 
ing the  instructions  he  did  on  that  subject 

Good,  sound,  merchantable  logs  in  one  place  are  good, 
sound,  merchantable  logs  in  any  other  place,  and  it  does  not 
depend  upon  the  character  of  the  timber  in  the  vicinity.  The 
evidence  shows  that  there  was  plenty  of  good,  sound,  mer- 
chantable logs  in  the  timber  furnished  by  defendants, 
if  plaintiffs  had  picked  them  out;  also,  that  out  of  three 
hundred  and  four  thousand  eight  hundred  and  twenty-four 
feet  of  logs  put  in  the  water,  there  was  but  one  hundred  and 
thirty-seven  thousand  and  fifty-four  feet  of  good,  sound 
logs;  also,  that  defendants  offered  to  receive  and  pay  for 
all  that  was  good,  but  refused  to  select  them  out  from  the 
bad  in  the  water. 

It  was  no  breach  of  the  conditions  of  this  agreement  on 
the  part  of  defendants  to  receive  the  logs,  until  they  were 
separated  from  the  bad;  and  no  default  in  payment,  for 
there  was  nothing  due  until  the  end  of  the  year,  and  one 
million  feet  of  logs  had  been  delivered. 

John  KeUay,  and  Herman  <6  BaU^  for  respondents: 

It  is  provided  in  the  contract  that  the  defendants  shall 
pay  the  plaintiffs  four  dollars  and  twenty-five  cents  per 
thousand  feet  for  good,  sound,  merchantable  logs  delivered 
at  the  boom.  When  the  kind  of  logs  mentioned  in  the  con- 
tract were  delivered  in  the  boom  the  defendants  were  un- 
doubtedly liable.  The  plaintiffs  did  not  agree  that  there 
should  be  no  rotten  logs  with  the  good  ones.  (30  Cal.  449, 
450 ;  Chitty  on  Contracts,  118 ;  3  Graham  &  Wat  on  New 
Trials,  710.)     The  instruction   refused  by  the  court  was 
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sabetantiftlly  giTon  in  the  duurge  of  the  oottit,  (47  CaL 
»j  96.) 

The  court  did  not  err  in  its  charge  to  the  jury,  in  which 
it  is  stated  that  ^Hhe  defendants  were  not  to  receive  or 
scale  or  pay  for  any  logs  which  were  not  good,  sound,  or 
merchantaUe,  but  the  fact  that  plaintiffs  may  have  put  into 
floating  water  some  logs  that  were  not  good  or  soimd  or 
mvchantable,  if  sudi  shall  be  found  by  you  from  the  evi- 
dence  to  be  the  &ct,  did  not  excuse  the  defendants  from 
their  agreement  to  receive  and  pay  tat  those  that  were  good, 
sound,  and  merchantable.  (1  CSiitty  aa  Contracts,  118.) 
There  is  no  excGf)tion  in  the  contract  or  reservation  that 
would  interfere  with  or  r^der  erroneous  this  charge. 
<Id.  187,  note  d.) 

The  court  did  not  err  in  its  charge  in  relation  to  the  gen- 
eral quality  of  the  timber,  etc  The  construction  of  the 
contract  was  for  the  courts  being  a  question  of  law.  (2  Par- 
sons on  C!ontractB,  492;  Oiv.  Code,  248,  sea  686;  1  Chitty 
on  Contracts,  117,  note  y,  103.) 

The  court  diai^ged  the  jury  as  to  tbe  constructipn  of  the 
contract  that  ^the  purchase  price  of  all  logs  delivered  under 
the  ctmtract  at  the  boom,  due,"  etc  <85  CaL  241 ;  2  Chitty 
on  Contracts,  1084;  2  Parsons  on  Contracts,  661,  662;  Id. 
499-621;  8  Wend.  868;  1  Chatty  on  Pleadings,  822;  1  Chitty 
on  Contracts,  117,  note  p,  118-126.) 

In  ordinary  cases,  if  the  court  see  that  notwithstanding  a 
misdirection  a  new  trial  ought  to  produce  the  same  result, 
a  new  trial  will  not  be  granted.  (1  Graham  A  Wat.  on  New 
Trials,  208,  270,  801;  8  Id.  717;  18  CaL  429;  22  Id.  60;  18 
Id.  877.) 

By  the  Courts  Przh,  J.: 

This  is  an  action  to  recover  damages  on  a  breach  of  con- 
tract based  upon  the  following  facts  as  alleged  in  the  com- 
plaint: That  about  the  tw^ity-ninth  of  May,  1878,  the  re- 
spondents and  appellants  entered  into  an  agreement  by 
whidi  the  re^Kmdents  promised  to  furnish  the  appellants 
at  their  boom  in  Pass  creek,  in  Douglas  county,  good, 
sound,  merchantaUe  logs  for  four  dollars  and  twenty-five 
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cents  per  thousand  feet.  The  appellants  agreed  to  scale  and 
pay  for  each  one  hundred  thousand  feet  of  said  logs  when 
placed  in  floating  water  in  the  creek  abore  the  boom ;  that 
the  respondents  delivered  before  the  commenoement  of  this 
action,  in  the  boom,  one  hundred  and  sixty-five  thousand  one 
htindred  and  sixty-nine  feet  of  good,  sound,  merchantable 
logs/  and  that  they  delivered  in  said  floating  water  above 
the  boom,  one  hundred  and  thirty-nine  thousand  six  hundred 
and  fifty-foiu:  feet  of  good,  merchantable  logs;  that  appel* 
lants  became  liable  for  the  logs  in  the  sum  of  one  thousand 
two  hundred  eighty-five  dollars  and  fifty-nine  cente,  on 
which  has  been  paid  one  hundred  and  thirty-five  dollars, 
and.no  more;  that  there  is  due  one  thousand  one  hundred 
and  fifty  dollars;  and  for  a  separate  cause  ol  action,  it  is  al- 
leged that  by  the  terms  of  the  agreement,  the  appellants 
were  to  furnish  the  standing  timber  within  one  mile  of  tind 
creek  above  the  boom,  and  to  scale  amd  pay  respondents 
for  each  one  hundred  thousand  feet  of  said  logs,  whan 
placed  in  the  floating  water  of  the  creek.  Beapondents 
were  to  deliver  to  i^pellants  at  the  bocm  one  millicMi  feet 
of  good,  sound,  merchantable  logs,  with  the  privilege  of 
furnishing  as  mueh  more  as  they  could  put  in  the  creek  in 
one  year. 

It  is  allege  that  reepond^its  proceeded  under  the  ccm- 
tract,  and  had  cut  a  large  amount  of  logs,  and  were  pro- 
ceeding to  complete  the  contract,  when  the  appellahts, 
about  the  fourteenth  of  August,  1878,  broke  the  oontract 
and  refused  to  reoeive  or  pay  for  the  logs;  that  the  re- 
^ondentfi  could  and  would  have  delivered  within  the  year 
one  million  five  hundred  thousand  feet  of  good,  sound, 
merchantable  logs  but  for  the  breach;  that  respondents 
have  been  damaged  on  account  of  said  breach  three  thou- 
sand dollars,  in  addition  to  the  amount  daimed  in  the  f6re- 
going  cause  of  action. 

The  appellants,  for  answer  to  the  oomplaint,  deny  that  the 
respondents  agreed  to  furnish  good,  sound,  merchantable 
logs  for  four  dollars  and  twenty-five  cents  per  thou^nd 
feet;  but  allege  they  were  to  furmsh  at  the  mill  in  one 
year,  from  the  twenty-ninth  of  Afay>  1878,  one  million  feet 
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of  good,  sound,  merchantaUe  loigs,  and  keep  logs  cm  hand 
^  the  mill  should  not  be  shut  down  for  want  of  logs,  at 
four  dollars  and  twenty^five  cents  per  thousand  feet,  with 
the  privilege  of  puttiiig  more  than  one  million  feet  in  the 
boom,  at  the  same  price,  if  they  oould  do  so  within  the 
year;  deny  that  they  agreed  to  pay  for  each  one  hundred 
thousand  feet,  or  any  part  thereof,  until  the  contract  was 
completed;  d^iy  that  the  respondents  delivered  one  hundred 
and  siicty-five  thousand  one  hundred  and  sixty-nine  feet  of 
merchantable  logs,  or  more  than  thirty-five  thousand  feet, 
or  that  they  delivered  in  the  floating  water  one  hundred  and 
thirty-nine  thousand  six  hundred  and  fifty-four  feet,  or  any 
more  than  ninety -five  thousand  feet';  deny  that  they  became 
indebted  for  said  logs  in  the  sum  of  one  thousand  two  hun- 
dred and  eighty-five  dollars  and  forty-nine  cents,  or  any 
sum;  deny  that  there  is  due  one  thousand  one  hundztdd  and 
fifty-four  doUafs,  (w^any  paxt  thereof,  or  that  they  w^^  to 
pay  for  each  one  hundred  thousand  feet  placed  in  the  float- 
ing water,  or  any  part  thereof,  until  the  end  of  the  year. 

The  agreement  in  qu^tion  is  as  follows :  ^^This  article  of 
agreement,  made  and  entered  into  this  the  twenty-ninth  day 
of  May,  1878,  between  N.  E.  Mulvaney  and  E.  CX  Bemis  of 
the  firm  name  of  Mulvaney  &  Bemis,  parties  of  the  first 
part,  and  H.  O.  Tenny  and  Neil  McKenzie  of  the  firm  name 
of  Tenny  &  McKenzie,  parties  of  the  second  part  Parties 
of  the  first  part  agree  to  pay  parties  of  the  second  part  four 
dollars  and  twenty-five  cents  ($1.25)  per  thousand  (1,000) 
feet  for  good,  sound,  merchantable  logs,  delivered  at  the 
bocHn  in  Pass  creek;  also,  agree  to  furnish  timber  for  logs, 
not  to  exceed  a  mile  from  the  bank  of  the  creek ;  to  scale 
eadi  one  hundred  thousand  (100,000)  feet  that  is  in  float- 
ing water. 

'^e  parties  of  the  second  part  agree  to  furnish  logs  to 
the  parties  of  the  first  part  one  million  (1,000,000)  feet,  with 
privilege  of  furnishing  as  much  more  as  can  be  put  in  the 
creek  in  the  year,  from  this  date,  at  the  boom  in  Pass  creek ; 
the  parties  of  the  second  part  shall  keep  logs  on  hand  for 
the  parties  of  the  first  part,  so  that  the  mill  shall  not  be 
shut  down  during  the  year,  and  are  to  out  four  hundred 
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thousand  (400,000)  feet,  more  or  less,  from  Bichey  can- 
yon." 

It  is  alleged  that  the  respond^its  failed  and  refused  to 
comply  with  said  agreement;  that  they  put  into  the  boom 
and  floating  water  a  large  amount  of  unsound  and  unmer- 
chantable logs,  and  prevented  appellants  from  getting  logs 
to  keep  their  mill  running;  that  their  mill  was  for  a  long- 
time shut  down  by  reason  of  respondents'  failure  to  perform 
the  conditions  of  said  agreement  on  their  part,  to  appel- 
lants' damage  in  the  sum  of  four  thousand  dollars. 

The  first  ground  of  error  complained  of  by  appellants 
was  the  admission  of  certain  testimony  on  behalf  of  tiie 
respondents  to  show  the  general  character  of  the  timber  on 
Pass  creek  and  in  the  vicinity  of  the  appellants'  mill,  and 
to  show  that  the  logs  furnished  by  respondents  were  av^- 
age  logs  from  said  timber. 

The  bill  of  exceptions  shows  that  respondents  called  3. 
J.  Comstock  and  asked  him  this  question:  ^^What  is  the 
character  of  the  timber  near  defendants'  mill  ?"  The  ques- 
tion was  objected  to,  and  the  witness  answered:  ^he  tim- 
ber on  Pass  creek,  where  defendants'  mill  is  situated,  is  a 
great  deal  of  it  bad  and  punky,  some  of  it  rotten,  some 
knotty,  and  some  not;  if  I  sent  a  man  to  cut  logs  I  woald 
expect  to  take  what  was  on  the  ground ;  I  have  owned  and 
run  a  saw-mill  on  Pass  creek  for  several  years." 

Wm.  Bosee  was  called  and  adked  to  state  if  the  logs  fur- 
nished by  the  plaintiffs  were  an  average  of  tiie  logs  on  Pass 
creek.  Defendants'  counsel  objected.  The  witnesd  tes- 
tified that  the  logs  furnished  were  average  logs  on  the 
creek. 

It  will  be  seen  by  the  terms  of  the  contract  that  appel- 
lants were  to  furnish  the  standing  timber  from  which  these 
logs  were  to  be  cut,  none  of  which  was  to  be  located  further 
than  one  mile  from  the  bank  of  the  creek.  As  the  logs  were 
to  be  selected  and  cut  from  the  timber  in  a  particular 
locality,  we  are  of  the  opinion  that  the  admission  of  the 
evidence  was  proper.  Witness  Comstock  was  probably 
allowed  to  go  a  little  too  far  in  stating  what  he  would  ex- 
pect to  do  if  he  put  a  man  out  to  cut  logs ;  but  it  appears  that 
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the  joiy  were  instructed  by  the  court  that  he  ^admitted  this 
e?idenoe  merely  to  assist  them  in  detennining  whether  the 
logs  in  dispute  were  merchantable  at  the  place  wh^:^  they 
weie  delivered — that  saw-logs  which  are  merchantable  in 
one  locality  may  not  be  merchantable  at  another." 

The  second  and  third  assignments  of  error  will  be  con- 
sidered together. 

The  second  is  that  the  court  erroneously  refused  to  charge 
the  juiy  as  requested  by  appellants.  The  third  is  that  the 
court  erroneously  charged  upon  the  point  requested.  The 
court  was  asked  by  the  appellant  to  charge :  'That  in  this 
case  the  plaintiffs  can  not  perform  their  agreement  by  deliv* 
errng  in  the  boom  at  the  defendants'  mill  good,  sounds 
merchantable  logs,  mixed  promiscuously  with  a  large  por- 
tion of  rotten,  unmerchantable  logs,  and  require  the  de- 
fendants to  select  the  good,  sound,  merchantable  logs.'' 

This  instruction  was  refused,  but  instead  thereof,  the 
court  chaiged  the  jury:  '^That  the  defendants  were  not 
bound  to  receive  or  scale  or  pay  for  any  logs  which  were 
not  good,  sound,  or  merchantable,  but  the  fact  that  plain- 
tiffs may  have  put  into  floating  water  some  logs  that  were 
not  good,  or  sound,  or  merchantable,  if  such  shall  be  found 
by  you  from  the  evidence  to  be  the  fact,  did  not  excuse  the 
def^idants  tram  their  agreement  to  receive  and  pay  for 
those  which  were  good,  sound,  and  merchantable.  But  if 
it  would  be  impossible  to  separate  them,  or  it  could  not  be 
done  without  great  expense,  it  would  excuse  them." 

The  evidence  bearing  upon  this  point,  as  disclosed  by  the 
bill  of  exceptions,  tends  to  show,  that  after  the  logs  were  in 
the  water,  one  of  the  appellants  told  one  of  the  respondents 
tiiey  would  take  and  pay  for  all  the  good  loga^  but  could  not 
divide  and  separate  them  from  the  rotten  ones  in  the  creek, 
and  that  was  the  reason  why  they  had  refused  to  receive 
them;  that  there  was  plenty  of  good,  merchantable  logs  in 
the  timber  furnished  by  appellants,  if  respondents  had  seen 
proper  to  select  and  cut  them,  but  a  large  proportion  of 
the  logs  put  in  floating  water  above  the  boom  w^e  rotten 
and  unmerchantable,  and  they  were  mixed  up  with  good 
ones.    Thus  it  will  be  seen  that  the  evidence  tends  to  show 
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that  the  respondents  undertook  to  deliver  a  lot  of  good, 
sound,  and  merchantable  logs,  mixed  promiscuously  with  a 
large  proportion  of  rotten  and  unmerchantable  ones.  This 
they  could  not  do,  as  by  the  terms  of  the  contract  they  were 
required  to  deliver  a  certain  quality  of  logs  unincumbered 
with  a  large  number  of  other  logs  not  receivable  imder  the 
contract.  Appellants  having  taken  the  precaution  to  con- 
tract for  good,  sound,  and  merchantable  logs,  should  not 
have  been  subjected  to  any  considerable  expense  and  trouble 
in  separating  the  good  logs  from  the  bad  ones. 

But  it  is  insisted  by  respondents  that  no  injury  resulted 
to  appellants  from  the  refusal  of  this  instruction,  for  the 
reason  that  it  was  afterwards  substantially  given  in  the  in- 
struction that  followed.  That  instruction  is  to  the  effect 
that  while  appellants  are  not  bound  to  scale,  receive,  or  pay 
for  any  logs  not  good,  sound,  or  merchantable,  the  fact 
that  some  of  that  quality  may  have  been  put  in  floating 
water  by  respondents,  did  not  excuse  the  appellants  from 
their  agreement  to  receive  and  pay  for  such  as  were  good, 
sound,  and  merchantable.  So  much  of  the  instruction  is 
not  objectionable,  but  the  clause  which  follows  is.  It  is  in 
these  words:  ^^But  if  it  would  be  impossible  to  separate 
them,  or  if  it  could  not  be  done  without  great  expense,  it 
would  excuse  them."  In  our  opinion,  this  instruction  fails 
to  embrace  the  substance  of  the  one  asked  for  and  refused. 

The  court  further  instructed  the  jury  as  follows:  "The 
parties  to  this  action  have  reduced  their  contract  to  writ^ 
ing — all  the  terms  of  the  contract  must  be  sought  in  the  writ- 
ten agreement.  The  construction  of  the  contract  is  a  mat- 
ter of  law  for  the  court  An  issue  is  made  in  the  pleading 
as  to  when  the  contract  price  for  any  logs  became  due  and 
payable.  This  issue  must  be  decided  by  the  court.  It 
depends  altogether  upon  the  construction  of  the  written 
contract.  I  now  instruct  you  that  by  the  terms  of  the  con- 
tract, the  purchase  price  of  all  logs  delivered  under  the 
contract  became  due  inunediately  upon  their  delivery  at  the 
boom  of  defendants.  Defendants  agreed  to  receive  and 
pay  for  all  good,  sound,  merchantable  logs  delivered  to 
them  at  the  boom  by  plaintiffs,  four  dollars  and  twenty-five 
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oeots  per  thousand  feet.  This  price  they  agreed  to  pay 
when  the  logs  were  deliyered  at  the  boom."  •  To  this  in- 
stracti<»i  appellants  excepted,  and  assign  it  as  error. 

It  is  insisted  by  the  appellants  that  this  contract  is  en- 
tire and  not  severable;  that  it  should  be  construed  to  mean 
that  respondents  were  to  furnish  one  million  feet  of  logs 
within  the  year,  at  the  rate  of  four  dollars  and  twenty-five 
cents  per  thousand  feet,  and  to  keep  a  sufficient  number  on 
hand  to  keep  the  miU  running — payment  to  be  made  on  its 
fulfillment  and  not  on  the  delivery  of  each  one  hundred 
thousand  feet. 

As  to  whether  this  contract  is  entire  or  severable  is  a 
question  of  construction,  which  depends  upon  the  intenticm 
of  the  parties,  to  be  ascertained  from  the  language  em- 
ployed and  the  subject-matter  of  the  contract.  If  the  part 
to  be  performed  by  one  party  consists  of  several  distinct 
and  separate  items,  and  the  price  to  be  paid  by  the  other  is 
apportioned  to  each  item  to  be  performed,  or  is  left  to  be 
implied  by  law,  such  a  contract  will  generally  be  held  to  be 
severable.  And  the  same  rule  holds  where  the  price  to  be 
paid  is  clearly  and  distinctly  apportioned  to  different  parts 
of  what  is  to  be  performed.  (2  Parsons  on  Continue ts, 
617.) 

Adopting  this  rule  of  construction,  we  have  reached  the 
conclusion  that  the  contract  is  severable  and  not  entire. 
li\liile  the  whole  number  of  logs  to  be  delivered  was  one 
million  of  feet  at  a  certain  price  per  thousand,  yet  they 
were  to  be  delivered  in  quantities  of  one  hundred  thousand 
feet  at  a  time,  and  the  contract  being  silent  as  to  the  time 
of  payment,  it  will  be  implied  that  they  were  to  be  paid 
for  when  delivered. 

Error  having  been  committed  in  the  refusal  of  the  court 
to  instruct,  as  asked  by  the  appellants,  the  judgment  is 
reversed  and  the  cause  remanded  to  tiie  oourt  below  toe  a 
new  triaL 
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JAMES  A--  CAUTHOBN,  Rbspondbot,  v.  SOL  KING 

AND  M.  H.  BELL,  Appellants. 


Joint  Wrong-doess— General  Verdict. — Whprc,  in  an  action  for  a 
wrongful  conversion  of  property  against  two  defendants^  both  an- 
swer, and  a  general  verdict  is  rendered,  it  is  a  verdict  against  both 
defendants,  and  judgment  should  be  given  against  both.  But  if, 
in  such  case,  judgment  is  rendered  against  one  only,  it  is  error. 
If  the  defendant  against  whom  the  judgment  is  rendered  appeals 
from  the  justice's  court,  where  the  judgment  was  rendered,  to  the 
circuit  court,  and  on  the  trial  had  in  the  circuit  court  both  cle- 
fendants  appear  and  defend,  the  circuit  court  has  jurisdiction  to 
render  judgment  against  both  defendants  on  a  verdict  of  guilty 
against  both. 

PLbadin.gs,  Affidavits  not  Admitted  to  Explain. — In  order  to  deter- 
mine the  issues  to  be  tried  in  an  action,  the  court  can  only  look 
to  the  pleadings,  which  cannot  be  enlarged  or  explained  by  affida- 
vits. 

Appeal  from  Benton  County.  The  facts  are  stated  in  the 
<qpinioiL 

F.  A.  Chenoweth^  for  appellanta 

R.  8.  Strahan  and  J.  W.  Rayhum^  for  respondeat 

By  the  Court,  Boisa,  J.: 

The  oomplaint  alleges  that  appellants,  in  April,  1878,  had 
in  their  possession  fifty-five  and  thirty-five  sixtieths  bushels 
of  wheat  belonging  to  respondent,  of  tiie  value  of  one  dollar 
per  bushel,  and  that  appellants  wrongfully  and  unlawfully 
converted  it  to  their  own  use. 

The  answer  denies  all  the  allegations  of  the  complaint^ 
and  alleges  further  that  the  transaction  complained  of  arose 
between  appellants  and  one  Jerry  E.  H^ikle,  who  had 
stored  wheat  with  appellants,  and  by  accident  and  mistake 
had  got  the  warehouse  receipt  of  appellants  for  fifty-five 
and  thirty-five  sixtieths  bushels  too  much,  and  that  said 
Henkle  transferred  said  receipt  to  respondent,  and  that  re- 
spondent brought  suit  thereon  before  W.  H.  Johnscm,  jus- 
tice of  the  peace.  The  reply  denied  the  mistake.  The  real 
issue  was  as  to  whether  there  was  a  mistake,  or  whether  Ap- 
pellants had  the  wheat  of  respondent.  The  issue  was  tried 
before  a  jury,  who  rendered  the  following  verdict:    '^We, 
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the  jury,  find  for  the  plaintiff  the  sum  of  forty-four  dollars 
and  twenty-four  cents." 

Judgment  was  rendered  against  the  defendant.  Bell,  alone. 
From  this  judgment  Bell  appealed  to  the  circuit  court.  It 
is  claimed  by  the  appellants  that  King  did  not  answer,  and 
that  Bell  alone  appeared  in  the  case  in  the  justice's  court. 
But  on  examining  the  answer,  it  appears  to  be  the  answer 
of  both  defendants,  and  is  signed  by  F.  A.  C!henoweth  and 
K  Holgate,  attorneys  for  defendants.  With  this  answer  on 
file,  no  judgment  could  be  taken  against  the  defendant, 
King,  without  a  trial,  and  it  is  a  mistake  of  fact  by  appel- 
lants to  now  assert  that  there  was  no  issue  to  try  between 
the  plaintiff  and  Eang.  As  the  case  stands  on  the  plead- 
ings, it  was  necessary  for  the  pl&intiff  to  make  out  his  case, 
and  it  being  a  case  of  tort,  he  could  have  a  verdict  against 
both  defendants,  or  either  of  them,  as  the  proof  ^ould 
warrant.  The  parties  had  answered  together,  and  the  trial 
necessarily  proceeded  against  both,  aad  as  the  jury  found 
a  general  verdict,  it  was  a  verdict  against  both.  If  the  evi- 
dmoe  did  not  implicate  both  in  the  wrong  complained  of, 
then  the  verdict  should  have  been  against  the  guilty  party 
alone,  and  the  other  party  should  have  been  found  not 
guilly  of  the  wrong  charged  in  the  complaint 

Tbe  record  shows  that  on  the  trial  ^'£.  Holgate  and  F.  A. 
Chenoweth  appeared  fo*  Bell  and  filed  answer;"  but  that 
answer  is,  in  form,  by  both  defendants.  The  attorneys, 
Chenoweth  and  Holgate,  signed  the  answer  as  attorneys  of 
defendants,  and  on  the  back  of  said  answer  is  indorsed, 
*H]!faenoweth  &  Holgate,  defendants'  attorneys."  To  deter- 
mine what  the  issue  was  that  was  before  the  court  for  trial, 
we  must  be  controlled  by  the  pleadings,  and  in  this  case 
tfaey  show  that  both  defendants  appeared  and  answered, 
and  it  is  dear  that  the  verdict  in  the  justice's  court  was 
against  both  defendants,  and  that  the  plaintiff  was  entitled 
to  a  judgment  against  both.  The  judgment,  however,  was 
rendered  against  Bell  alone,  and  was,  therefore,  erroneous, 
whether  entered  on  the  motion  of  plaintiff  or  not.  And 
from  this  judgment  either  party  oould  appeal  to  the  circuit 
amitb    The  defendant  Bell  appealed,  and  the  cause  came 
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on  for  trial  in  the  circuit  court  on  the  iasues  as  presented 
by  the  pleadings  in  the  justice's  court.  (Civ.  Code,  221, 
sec.  533.)  King  was  as  much  a  defendant  in  these  plead- 
ings as  Bell. 

It  is  claimed  by  the  appellants  that  Bell  being  the  only 
party  to  the  judgment  appealed  from,  King  was  not  brought 
into  the  circuit  court  by  the  appeal ;  that  he  was  no  party  to 
it,  and  that  he  was  not  compelled  to  appear  in  the  circuit 
court,  and  did  not  appear,  and  is  not  bound  by  its  judg- 
ment against  him.  On  looking  into  the  record,  we  find  that 
when  the  cause  was  tried  in  the  circuit  court,  the  ^^defend- 
ants and  appellants,  by  their  attorneys,  Messrs.  Chenoweth 
A  Holgate,"  appeared  and  proceeded  with  the  trial,  which 
resulted  in  a  general  verdict  for  the  plaintiff.  This  record 
must  be  taken  as  true,  and  shows  that  die  defendant  King 
did  appear  in  the  circuit  court;  and  we  think  he  waived  any 
want  of  notice  of  the  appeal  and  submitted  himself  to  the 
jurisdiction  of  the  court  for  the  trial  of  the  issues  presented 
in  the  pleadings;  and  this  does  away  with  the  appeUant^s  ob- 
jection that  King  was  not  properly  in  court  to  assert  his 
rights.  It  is  not,  therefore,  necessary  to  decide  in  what  po- 
sition he  would  have  been  had  he  not  appeared  and  de- 
fended the  action  in  the  circuit  court  It  is  true  that  Bell 
appeared  alone  to  make  the  motion  for  a  judgment,  notwith- 
standing the  verdict,  and  excepts  to  the  ruling  of  the  court 
on  that  motion;  and  it  also  appears  in  the  bill  of  exceptions 
that  both  Bell  and  King  appeared  and  excepted  to  the  en- 
try of  the  judgment  oa  the  verdict  in  the  circuit  court, 
which  is  the  subject  of  this  appeal.  In  the  bill  of  excep- 
tions is  this  language:  ^'Defendant  M.  H.  Bell  excepts  to 
the  decision  of  said  court  in  overruling  said  motion  for 
judgment  in  favor  of  said  defendant,  notwithstanding  the 
verdict;  and  defendants,  King  and  Bell,  except  to  the  de- 
cision or  order  directing  judgment  to  be  rendered  in  said 
action  against  Sol  King  and  M.  H.  Bell." 

It  therefore  appears,  not  only  by  the  record  of  the  trial, 
but  by  the  appellant's  bill  of  exceptions,  that  King  appeared 
in  court  after  the  verdict  was  rendered  and  objected  to  the 
entry  of  judgment  thereon.    We    think,  that  this    record 
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AffWB  that  both  defendants  appeared  and  answered  and 
went  to  trial  in  both  courts,  and  are  bound  by  their 
piooeedings,  unless  the  verity  of  the  record  can  be  im- 
peached by  the  affidavits  which  are  set  out  in  the  bill  of 
exceptions.  These  affidavits  are  offered  to  explain  the  rec- 
ord and  show  that  its  recitals^  showing  the  appearance  of 
King,  are  not  tnie.  This,  we  think,  can  not  be  done;  tliat 
the  record  is  a  verity  and  can  not  be  contradicted  by  affida- 
vits. A  record  can  only  be  tried  by  the  record  itself,  and 
we  can  not  and  have  not  considered  the  affidavits  in  deter- 
mining the  case. 
The  judgment  of  the  drcmt  court  will  be  affirmed,  witih 
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Kesfondent. 

ROAO  SuPERVISOfR — SOLE  JUDGE  OF  NECESSITY  FOE  TAKING  MATERIALS. — 

In  repairing  a  public  road,  the  supervisor  of  roads  has  authority 
to  enter  upon  any  lands  adjoining  or  near  the  public  road,  whether 
tbc  same  be  inclosed  or  not,  in  order  to  obtain  stone  with  which 
to  repair  the  road;  and  the  supervisor  alone  is  to  be  the  judge 
whether  it  is  necessary  to  use  stone  or  not  in  order  to  make  the  re- 
pairs. 

Idem — Coinrr  of  Equity  will  not  Interfeke. — So  long  as  the  super- 
visor does  no  act  to  willfully  oppress  or  aimoy  the  owner  of  the 
premises  where  the  stone  or  other  materials  are  procured  to  re- 
pair the  public  roads,  a  court  of  equity  will  not  interfere  to  restrain 
htm  in  the  discharge  of  his  official  duties  as  supervisor. 

LsM — ^Damages — County  Court  must  Assess. — ^If  the  owner  of  lands 
from  which  stone  or  other  materials  4ire  taken  to  repair  the  public 
roads  feels  aggrieved  by  the  acts  of  the  supervisor,  he  must  apply 
for  redress  to  the  coimty  court,  while  transacting  county  business, 
to  assess  and  determine  tlie  damages  sustained  by  him. 

Damages  Assessed  without  Jury. — Section  29  of  chapter  50  of  the 
misce]lancou»  laws,  which  provides  for  the  assessment  of  damages 
£or  taking  stone  or  other  materials  to  repair  the  public  roads,  is 
not  unconstitutional  because  it  authorizes  the  county  court  to  assess 
tiie  damages  without  a  trid  by  jury. 

Appeal  from  Benton  County.    The  facts  are  stated  in 
file  opinicm. 

Fm  A.  Ohenawethy  lor  appellant: 

Pkifvate  property  cannot  be  taken  for  public  uses  without 
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oompensation.  (1  Abb.  Dig.  639,  sec  2.)  Where  the 
statute  fails  to  provide  for  the  assessment  of  damages, 
the  act  is  void.  (24  Cal.  432;  19  Barb.  118.)  Where  pri- 
vate property  is  taken  without  the  consent  of  the  owner,  the 
statute  must  be  strictly  pursued.  (Id.  431.)  There  is  no 
authority  of  law  for  entering  a  man's  inclosure.  (Cooley 
on  Constitutional  Law,  630;  27  Barb.  207.)  At  the  passage 
of  the  road  law,  1860,  most  of  the  land  in  Oregon  was  un- 
inclosed.  • 

There  is  no  right  of  trial  by  jury  before  the  county  court, 
nor  right  of  appeal.  (Misc.  Laws,  729;  15  Barb.  256;  1 
Abb.  Dig.  640,  sec.  6;  12  Am.  R.  147,  585,  692;  2  Id. 
59-64;  12  Id.  147.)  The  county  is  not  competent  to  try  its 
own  case.  Where  there  is  no  necessity  to  take  private 
property,  there  is  no  right  (43  Conn.  234;  21  Am.  R.  643.) 
A  court  of  equity  has  jurisdiction  to  enjoin  a  man  from  dis- 
figuring a  cemetery.  (21  Am.  R.  647,  note.)  A  ministerial 
officer  is  liable  for  acts  done  without  authority  of  law, 
or  going  beyond  authority  of  law.  ( Cooley 's  Const.  Lim. 
560,  and  note;  19  Am.  R.  718;  Monroe  v.  Pardee^  64  Barb. 
353.)  A  court  of  equity  has  jurisdiction,  because  a  court  of 
law  is  not  adequate  to  restrain. 

John  Burnett  cmd  W.  S.  McFadden^  for  respondent: 

The  respondent,  as  road  supervisor,  had  a  legal  right  to 
enter  on  the  premises  in  question  and  take  gravel  or  dirt 
therefrom  to  build  or  repair  the  county  road.  (Misc.  Laws, 

728,  sec  28.)  The  statute  provides  the  manner  of  compen- 
sating persons  damaged  by  the  acts  of  the  supervisor  in 
taking  materials  from  adjoining  land  to  repair  a  road.  (Id. 

729,  sec  29.)  Until  the  claim  was  presented  to  the  county 
court,  as  provided  by  statute,  the  appellant  would  have  no 
cause  of  action  or  suit.  (18  Cal.  144;  28  Id.  662.)  The  mode 
of  compensation  being  fixed  by  statute,  the  appellant  must 
follow  that  course.  ( Cooley 's  Const.  Lim.  700.)  It  is  com- 
petent for  the  legislature  to  make  the  supervisor  the  sole 
judge  of  the  necessity  for  the  taking  of  materials  to  repair 
the  highway.    (Id.  672,  678,  and  notea)  Public  agents  wjio 
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keep  within  the  statute  are  not  liable  to  a  common  law  ao- 
tion  of  trespass.    (Id.  705;  1  Parsons  on  Contracts,  96.) 

No  action  lies  against  a  road  supervisor  who  acts  for  the 
public,  unless  given  by  statute.  (8  U.  S.  Dig.  886,  sec  6; 
5  Neb.  385;  66  N.  Y.  6Q.)  A  road  supervisor  is  the  agent 
of  the  county,  and  is  liable  to  a  fine  for  a  dilute  to  perform 
his  duties  in  repairing  the  county  roads  in  his  district,  and 
the  county  is  liable  to  persons  injured  by  the  road  being 
out  of  repair.  (Misc.  Laws,  780,  sea  S5 ;  S  Or.  424.)  When 
the  right  of  a  party  is  doubtful,  the  court  will  not  grant  an 
injunction.  (Willard's  £q.  882;  3  Paige  Ox.  213;  2 
Baib.  Ch.  101;  8  Johna  Ch.  282;  High  on  Injunctions,  7, 
8.) 


By  die  Courts  Kellt,  C.  J«: 

The  appellant  in  his  complaint  sets  forth  that  he  is  the 
owner  of  a  certain  tract  of  land  in  Benton  county,  and  tliat 
the  respondent  was  and  is  the  supervisor  of  roads,  and  as 
such  supervisor  was  engaged  with  a  number  of  men  in  work- 
ing on  the  county  road  in  the  vicinily  of  the  said  premises; 
that  while  so  engaged  he  entered  upon  the  lands  of  appel- 
lant, pulled  down  the  fences,  quarried  rock  and  stones  and 
hauled  them  away  to  repair  the  highway ;  that  the  quarry 
from  which  the  rock  and  stone  ^were  taken  was  within  an 
inclosure  in  which  the  appellant  had  a  garden,  orchard, 
meadow,  and  growing  grain  which  were  turned  out  to  the 
commons  by  opening  the  fences;  that  the  teams  and  men 
engaged  in  hauling  away  the  rock  and  st<me  have  trodden 
down  his  grass,  and  that  the  quarrying  and  carrying  away 
the  stone  and  rock  has  greatly  disfigured  his  premises  and 
will  materially  lessen  their  value;  that  the  place  where  the 
stone  was  dug  is  near  a  family  burial  place  and  upon  grounds 
which  have  been  prepared  and  kept  neat  for  many  years, 
and  that  money  would  not  compensate  the  appellant  for 
disfiguring  the  premises  as  respondent  proposes  to  do.  The 
compli|int  further  states  that  the  said .  grounds  are  one- 
fourth  of  a  mile  from  the  county  road  upon  which  the  stone 
and  rock  are  placed,  and  that  the  same  kind  of  rock  can  be 
had  without  entering  any  inclosure,  by  going  one-half  a 
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mile  farther;  that  there  is  good  material  more  covenient  to 
said  road  and  suitable  to  repair  the  same  outside  of  his  ia- 
closure,  and  that  respondent  was  not  compiled  for  wiuit  of 
suitable  materials  to  enter  his  indosure  to  obtain  the 
materials  to  replace  the  road.  He  further  alleges  that 
respondent  threatens  to  haul  five  hundred  wagon  loads  of 
stone  more  from  said  premises  and  will  do  so  unless  re- 
strained. The  appellant  then  alleges  that  he  has  sustained 
damage  in  the  sum  of  five  hundred  dollars  in  the  destruc- 
tion of  his  grass,  exposure  of  his  garden  and  orchard,  etc, 
and  prays  for  a  decree  awarding  him  that  sum  and  for  an 
injunction  to  restrain  the  respondent  from  trespassing  on 
his  premises  and  removing  stone  and  rock  from  the  same. 
The  respondent  demurred  to  the  complaint  and  the  court 
sustained  the  demurrer  and  dismissed  the  complaint 

The  law  imposes  a  duty  upon  the  supervisor  of  roads  to 
open  and  keep  in  good  repair  all  public  roads  in  his  road 
district,  and  in  order  to  do  so  he  is  authorized,  among  other 
things,  "to  enter  upon  any  lands  adjoining  or  near  the 
public  road  and  gather,  dig,  and  carry  away  any  stone, 
gravel,  or  sand  *  *  *  necessary  for  making  and  repairing 
any  public  road.'*  Upon  the  supervisor  devolves  the  duty  of 
determining  how  a  public  road  is  to  be  repaired  and  what 
materials  are  to  be  used  for  that  purpose.  If,  in  his  judg- 
ment, stone  or  gravel  are  better  materials  than  clay,  he  can 
go  upon  any  lands  adjoining  or  near  the  public  road, 
whether  inclosed  or  not,  and  dig  and  carry  away  the  st<Mie 
or  gravel  required  for  the  purpose  of  making  the  repairs. 
And  it  is  not  necessary  for  him  to  wait  until  he  can  procure 
the  consent  of  the  owner  or  the  judgment  of  a  court  assess- 
ing the  damages  to  be  paid  for  appropriating  the  materials 
necessary  for  the  public  use.  Every  owner  of  the  land  holds 
it  subject  to  be  taken  for  the  public  use  wh^iever  it  is 
necessarily  required  for  that  purpose  and  to  be  appropriated 
in  such  a  manner  as  the  constitution  and  law  provide. 

It  is  alleged  in  the  complaint  that  stone  of  the  same  kind 
could  be  procured  by  the  supervisor  without  entering  an 
inclosure,  by  going  a  half  mile  farther  for  it  We  think  it 
it  is  the  duty  of  that  officer  as  well  as  all  others  to  procure 
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whatever  materials  he  may  require  for  the  use  of  the  publics 
with  as  little  expense  to  the  tax-payers  as  possible,  and  in 
our  opinion  he  would  not  have  been  justified  in  going  to  the 
needless  expense  of  hauling  the   stone  half  a  mile  farther 
than  he  did.    Another  allegation  in  the  complaint  is  that  a 
fiimily  burial  ground  is  near  where  the  rock  was  quarried, 
but  how  near  is  not  stated.    There  is  no  charge,  however, 
that  the  respondent  has  injured  it  or  that  he  threatened  to 
injure  it,  or  in  any  way  disturb  the  respose  of  the  dead.  The 
appellant,  moreover,  alleges  that  he  has  for  years  kept  the 
grounds  inclosed  and  in  a  neat  condition  and  that  the  acts 
of  the  respondent  have  despoiled  them  of  their  beauty.   It 
may  be  unfortunate  for  the  appellant  that  this  is  so,  and 
that  the  highway  passes  so  near  his  premises.  But  in  this 
utilitarian  and  progressive  age,  the  beautiful  must  often  give 
way  to  that  which  is  useful,  when  it  is  for  the  public  good. 
The  highways  must  be  kept  in  repair  to  accommodate  the 
travel  upon  them,  and  it  so  happens  in  this  case  that  the 
appellant's  land  is  the  nearest  and  ^lost  convenient  where 
suitable  materials  for  that  purpose  can  be  had.    It  is  true 
the  appellant  alleges  in  his  complaint  that  good  materials 
and  suitable  for  repairing  the  road  can  be  had  outside  of 
the  inclosure.     But  he  is  not  to  be   the  judge  of  what  is 
suitable.    That  is  for  the  supervisor,  and  for  him  alone.  It 
does  not  appear  from  the  allegations  in  the  complaint  that 
the  respondent  in  the   exercise  of   his   official  duties  was 
doing  any  act  to  oppress  or  wantonly  annoy  the  appellant 
by  entering  his  inclosure  and  taking  away  materials  to  re- 
pair the  public  road,  and  where  that  is  the  ca^  the  court 
ought  not  to  interfere  and  restrain  him  from  discharging 
those  duties  which  the  law  has  imposed  upon  him. 

Section  29,  chapter  50,  of  miscellaneous  laws,  provides, 
that  "if  any  person  shall  feel  aggrieved  by  the  act  of  any 
supervisor  cutting  or  carrjdng  away  timber  or  stone  as 
aforesaid,  he  may  make  complaint  thereof  in  writing,  to  the 
county  court,  at  any  regular  meeting  within  six  months 
after  the  cause  of  such  complaint  shall  exist,  and  such  court 
shall  proceed  to  assess  and  determine  the  damages,  if  any, 
sustained  by  the  complainant,  and  cause  the  same  to  be  paid 

YIILOre— 10 
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put  of  the  county  treasury.  The  appellant  contends  that 
this  section  of  the  road  law  is  unconstitutional  and  void, 
because  it  provides  for  the  assessment  of  damages  without 
a  trial  by  jury,  and  to  sustain  this  view,  we  are  referred  to 
article  1,  section  17,  of  the  constitution,  which  declares  that 
^in  all  civil  cases  the  right  of  trial  by  jury  shall  remain  in- 
violate." 

,  This  constitutional  provision  does  not  apply  to  cases  of 
taking  private  property  for  public  use,  but  to  actions  in 
courts  of  justice.  It  was  intended  as  a  safeguard  in  the 
trial  of  those  cases  for  which  it  is  stipulated  that  the  courts 
shall  remain  open,  and  wherein  the  parties  to  the  suit  shall 
have  a  trial  by  due  course  of  law.  In  2  Dillon  on  Mun. 
Corp.  (sec.  483),  the  law  on  this  subject  is  thus  stated 
by  the  distinguished  author:  "The  determination  of 
the  question,  'What  is  the  value  of  j>roperty  taken,  or  what 
is  the  amount  of  damages  sustained  by  the  taking?'  is  un- 
deniably judicial  in  its  nature  and  peculiarly  adapted  for 
decision  of  a  jury  under  the  direction  of  the  court..  Yet  it 
has  been  held  that  the'  ordinary  provision  as  to  the  right  of 
trial  by  jury,  in  civil  cases,  has  no  relation  to  original 
assessments  in  such  cases,  and  that  in  the  absence  of  special 
provision  in  the  organic  law,  giving  the  right  to  have  a  jury 
assess  the  damages,  it  is  competent  for  the  legislature  to 
provide  for  assessments  by  any  other  just  mode,  and  to 
conclude  the  owner,  as  to  the  amount,  without  giving  him 
the-  right  to  be  heard  before  a  jury."  The  authorities  re- 
ferred to  by  Judge  Dillon,  in  support  of  his  position,  show 
that  this  question  has  been  long  since  settled  beyond  any 
doubt  or  controversy.  {Livingston  v.  Mayer,  8  Wend.  85; 
Beekman  v.  Railroad^  etc.^  3  Paige,  75;  Railroad  Co.  v. 
Heathy  9  Ind.  558;  Ueynemon  v,  Blake^  19  CaL  519;  Brazos 
R.  R.  Go.  V.  Ferrisy  26  Tex.  588.) 

If  the  appellant  felt  aggrieved  by  the  acts  of  the  super- 
visor, he  should  have  applied  to  the  county  court,  composed 
of  the  county  judge  and  the  county  conmiissioners,  while 
transacting  the  county  business.  That  is  the  only  tribunal 
which  has  authority  to  assess  and  determine  the  damages  to 
^which  he  was  entitled  for  the  acts  of  the  respondent. 

The  decree  of  the  court  below  is  affirmed. 
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SARAH  BIGIiOW  n  mi^  Apfxllakib,  v.  J.  B.  LEABO 
Am  CHABLOTTE  LEABO,  BsspoMDEifTs. 

UNDtTI     ImTLUENCE     MUST     BE    ClBABLY    ShoWN    TO    SeT    CONVEYANCE 

Asm. — ^In  order  to  warrant  a  court  of  equity  in  setting  aside  a 
deed  alleged  to  have  been  executed  under  undue  influence,  exer- 
cised by  the  grantee  over  the  grantor,  the  evidence  must  clearly 
establish  that  such  influence  was  exerted,  and  that  the  deed  was  ex- 
ecuted by  reason  of  such  influence,  and  would  not  have  been  exe- 
cuted had  not  the  influence  been  exerted,  and  that  the  de^d  was 
not  the  free  act  of  the  grantor. 

Appeal  from  Yamhill  County, 

This  is  a  suit  by  the  appeUants  to  set  aside  a  conveyance 
executed  by  one  John  G.  Parriah,  on  March  14,  1876,  to  the 
resp<mdents.     The  complaint,  in  substance,  alleges  '^that 
John  G.  Parrish  died  in  Yamhill  county,  state  of  Oregon, 
on  the  tenth  day  of  November,  a.  d.  1876,  and  left  surviv- 
ing him,  as  heirs  at  law,  the  above-named  appellants — Sarah 
Biglow,  Margrette  E.  Chrisman,  Wm.  H.  Parrish,  and  Ella 
Wisecarver;  that  on  the  fourteenth  day  of  March,  1876,  and 
long  prior  thereto,  the  said  John  G.  Parrish  was  the  owner 
of  a  certain  tract  of  land  containing  one  hundred  and  sixty- 
nine  and  twenty-five  hundredths  acree^  situated  in  Yamhill 
county,  state  of  Oregon;  that  he  was,  on  the  fourteenth 
day  of  March,  1876,  and  long  prior  thereto,  old  and  infirm, 
and  wholly  incapacitated  from  attending  to  any  business, 
by  reason  of  his  being  of  weak  mind;  that  the  defendants 
on  said  day,  fraudulently  taking  advantage  of  his  inability 
and  imbecility  of   mind,  did    overpersuade  him  to  make, 
sign,  and  deliver  to  them   the  deed  to  said  land,  without 
any  consideration  therefor,  and  in  fraud  of  the  rights  of 
plaintiffs,  who  are  children  of  the  deceased  John  G.  Par- 
rish." 

The  respondents  deny  the  allegations  of  incompetency  in 
Parrish,  and  of  undue  influence.  For  a  separate  defense, 
they  allege,  in  substance,  that  on  the  twenty-sixth  day  of 
January,  1876,  Parrish  came  to  reside  with  the  respondents, 
and  to  make  his  h(Hne  with  them,  and  continued  to  so  re- 
side with  them  till  the  date  of  the  execution  of  said  deed 
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by  him,  and  thereafter  until  his  death;  that  during  this 
time  he  was  old  and  infinn  in  health,  and  not  able  to  take 
care  of  himself,  or  do  any  work,  and  that  they,  at  his  re- 
quest, boarded  him  and  furnished  him  a  home,  and  took 
care  of  him,  and  paid  out  for  him  money  for  medicines  and 
medical  treatment  and  necessaries  of  life;  that  on  the  said 
fourteenth  day  of  March,  1876,  Parrish  and  the  respondents 
entered  into  a  contract  whereby  they  agreed  to  keep,  board, 
lodge,  maintain,  and  care  for  Parrish  the  remainder  of  his 
life;  and  Parrish  agreed,  in  consideration  of  said  board, 
lodging,  etc.,  to  convey  to  the  respondents  the  land  de- 
scribed in  the  complaint,  and  they  were  to  execute  to  Par- 
rish a  life  lease  upon  said  land  for  the  purpose  of  further 
securing  to  him  the  performance  of  said  agreement  and  the 
conditions  of  the  deed,  and  that  said  deed  was  executed 
and  delivered  in  pursuance  of  said  agreement,  and  that  the 
agreement  was  fully  complied  with  on  their  part;  that  since 
the  execution  of  the  deed  they  have  made  valuable  and  per- 
manent improvements  on  said  land  to  the  value  of  eight 
hundred  dollars,  and  that  the  appellant,  Wm.  Parrish,  son 
of  said  John  G.,  abused  and  ill-treated  his  father,  said  John 
O.  Parrish,  and  that  by  reason  thereof  he  was  ccxnpelled  to 
leave  his  house  and  go  and  reside  with  the  respondents. 

Upon  the  testimony  taken  in  the  suit,  the  court  below 
dismissed  the  complaint  at  the  appellants'  costs. 

Bradshaw  db  Moreland  and  Bonhomh  dk  Ramsey^  for  ap- 
pellants: 

Where. imbecility  of  mind  and  inadequacy  of  ocmsidera- 
tion  coexist,  courts  of  equity  presume  that  the  transaction 
was  fraudulent  without  other  proof.  (Willard's  Eq.  Jur. 
203-4;  4  Or.  291.)  The  defendants,  having  induced  J.  6. 
Parrish  to  leave  his  home  and  put  himself  under  their 
care  and  ^^protection,"  he  being  infinn  in  mind  and  un- 
able to  take  care  of  himself,  became  his  qiuiai  guardians, 
and  courts  of  equity  will  presume  that  the  deed  made 
during  the  existence  of  this  confidential  relation  was  ob- 
tained by  fraud  and  undue  influence,  and  annul  it.  (Big- 
elow  on  Fraud,  281,  285;  Kerr  on  Fraud,  182,  Cadwalder 
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«.  WeH,  48  Mo.  483;  WhOan  v.  Whelany  8  Cow.  587;  21  Md. 
838 ;  6  N.  Y.  568 ;  1  Barbour,  408 ;  31  Id.  9 ;  Oilmore  v.  Buroh, 
7  Or.  374;  Greenwood  v.  Cline,  7  Or.  17;  Hugt^enin  v.  Base 
fey,  2  L.  C.  in  E.,  part  2,  1184, 1185, 1206,  and  notes.) 

H,  dk  A.  M.  Hurley  and  McCam  dk  Fenton^  ioT  the  re- 
spondents : 

Mere  weakness  of  mind,  if  the  man  be  legally  compos 
mentis^  is  no  def^^se  to  an  action  founded  on  the  con- 
tract, or  other  acts  of  such  party.  (Willard's  Eq.  201;  25 
N.  Y.  70,  71;  8  Id.  858;  68  Id.  148;  Dean's  Med.  Juris. 
556;  8  Leading  Cases  in  Equity,  136;  16  Am.  Dec.  473, 
651,  652;  4  Id.  336.)  Weak  minds  differ  from  strong  ones 
only  in  the  extent  and  power  of  their  faculties ;  but  unless 
they  betray  a  total  loss  of  understanding,  or  idiocy  or  delu- 
sion, they  can  not  properly  be  considered  unsound.  (Wil- 
lard's Eq.  201;  25  N.  Y.  68.) 

A  deed,  will,  or  other  instrument,  will  not  be  set  aside 
on  the  ground  of  imbecility,  if  the  party  knew  perfectly  well 
what  he  was  doing.  (Dean's  Med.  Juris.  564;  3  Leading 
Cases  in  Equity,  112.)  To  establish  undue  influence  it 
must  appear  that  the  opportunity  or  influence  was  such  as 
to  deprive  the  testator  or  grailtor  of  the  free  exercise  of  his 
will,  and  that  it  was  exerted.  (34  N.  Y.  155;  68  Id.  152; 
06  Id.  145;  70  Id.  394.)  Evidence  of  non-professional  wit- 
nesses must  be  based  upon  acts  and  declarations.  (34 
N.  Y.  194;  Civ.  Code,  250,  sec.  696.)  There  must  have 
been  undue  influence,  and  there  must  be  evidence  that  it 
was  exerted.     (77  111.  397;  68  N.  Y.  148;  76  Pa.  St.  106.) 

The  rule  of  evidence  is  different  where  a  fiduciary  relation 
exists.  In  such  case — ^perhaps  where  consideration  is  in- 
adequate and  parties  are  greatly  unequal  in  mind  by  reason 
of  old  age  or  other  circumstances — ^the  law  might  presume 
undue  influence  or  incapacity,  and  the  oniba  probandi  might 
be  on  the  beneficiary  to  show  the  want  of  imdue  influence. 
Where,  however,  the  fiduciary  relation  does  not  exist,  and 
where  the  consideration  is  adequate  and  the  parties  compe- 
lent  to  contract,  the  burden  of  proof  is  on  the  contestants, 
and  the  undue  influence  must  clearly  appear.     (2.Selden, 
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268;  66  Pa.  St.  292;  2  Johns.  Ch.  22;  1  BedAeld.  585.  sea 
88,  n.  22,  84;  1  Story's  Eq.  sec  288.) 

By  the  Court,  Boise,  J.: 

This  being  a  proceeding  seeking  to  set  aside  a  deed,  al- 
leging as  a  reason  that  the  grantor  (who  was  the  father  of 
the  plaintiffs)  was,  at  the  time  he  executed  the  deed,  old  and 
of  weak  mind,  and  that  he  was  overpersuaded  and  made 
the  deed  under  undue  influence  exerted  over  him  by  the  de« 
fendants,  it  will  be  necessary,  in  ordeV  to  arrive  at  a  just 
understanding  of  the  merits  of  the  transaction,  to  look  into 
the  history  of  the  case.  It  appears  from  the  testimony,  that 
J.  6.  Parrish,  deceased,  the  grantor  in  this  de^,  some  four- 
teen years  before  the  execution  of  the  deed,  had  some  diffi- 
culty with  his  wife,  with  whom  he  had  lived  many  years, 
and  who  is  the  mother  of  the  appellants,  and  was  divorced 
from  her;  that  some  time  after  the  divorce  he  went  to  live 
with  his  son,  W.  H.  Parrish,  with  whom  his  divorced  wife 
was  living;  that  he  gave  to  his  son,  William,  a  farm,  and 
agreed  to  reside  with  him  as  long  as  he  lived.  He  became 
dissatisfied  with  the  treatment  he  received  with  his  son  and 
divorced  wife,  and  sought  to  find  some  one  to  go  on  the  * 
farm  now  in  controversy,  in  order  that  he  might  make  x 
home  there.  After  trying  several  persons,  he  got  the  re- 
spondents to  go  on  the  farm,  and  he  soon  went  there.  This 
was  in  January,  1874.  He  lived  with  them  until  he  died, 
on  November  10,  1876.  This  deed  was  executed  March  14, 
1876.  It  is  claimed  by  the  respondents  that  before  they 
went  on  this  farm,  J.  G.  Parrish,  the  grantor,  agreed  to  give 
them  the  farm  for  taking  care  of  him  during  life,  and  that 
this  deed  was  executed  in  fulfillment  of  this  agreement.  The 
proposition  is  disputed  by  the  appellants,  and  there  is  some 
conflict  of  testimony  on  this  subject.  The  question  as  to 
the  time  when  the  contract  to  make  the  deed  was  concluded, 
is  left  in  some  doubt;  but  this  issue  is  not  very  material  in 
the  case,  and  can  have  no  other  significance  in  enabling  us 
to  come  to  a  correct  conclusion  on  the  merits  of  this  con- 
troversy than  this:  If  it  was  fully  established  that  the  bar- 
gain was  fully  entered  into  in  1874,  it  would  appear  that  the 
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grantor  had  Icmg  contemplated  making  the  deed,  and  that 
the  act  was  more  fully  considered  than  if  entered  into  at 
the  time  when  the  deed  was  executed. 

In  order  to  set  this  deed  aside  for  undue  influence,  it 
must  be  shown  by  the  appellants  that  the  grantor's  mind 
was  weak,  and  that  undue  influence  was  exerted  over  him, 
and  that  it  was  the  undue  influence  which  caused  him  to  exe-| 
cute  the  deed,  so  that  it  was  not  his  free  act.  (68  N.  Y.  148 ; 
76  Pa.  St  106 ;  77  111.  397.)  It  appears  in  this  case  that  there 
was  a  sufficient  inducement  for  making  the  deed  resulting 
inmi  the  desire  of  the  grantor  to  remove  himself  from  a 
home  which  had  become  disagreeable  to  him.  This  was  a 
valuable  consideration,  and  the  evidence  clearly  establishes 
the  fact  that  he  did  desire  to  remove  from  the  house  of  his 
son.  The  evidence  aa  to  the  state  of  his  mind  at  the  time 
he  executed  the  deed  is  conflicting.  The  weight  of  the  tes- 
timony is  in  favor  of  the  proposition  that  he  was  capable  of 
fully  understandiog  the  transaction,  and  the  effect  of  the 
deed  and  of  the  life  lease  which  he  took  to  secure  his  main- 
tenance. Mr.  Corey,  the  magistrate  who  drew  the  deed 
uid  life  lease,  is  probably  the  most  intelligent  witness  to 
that  transaction,  and  had  the  best  opportunity  to  observe 
his  capacity.  He  testifies  that  the  grantor  was  competent 
We  think  the  weight  of  the  testimony  is  in  favor  of  the 
proposition  that  he  was  competent,  and  that  he  executed 
the  deed  of  his  own  free  will. 

Many  ^tnesses  testify  to  the  declarations  of  the  grantor, 
to  the  eflTect  that  he  was  dissatisfied  with  his  treatment  at 
lus  son's  house^  and  that  he  was  satisfied  with  the  treatment 
at  Leabo^&  The  number  of  witnesses  who  testify  to  the 
fact  that  he  was  competent  to  contract  at  the  time  he  made 
the  deed  is  much  greater  than  those  who  express  a  contrary 
opinion,  and  they  are  equally  as  intelligible  and  creditable. 
The  evidence  all  taken  together  does  not  establish  the  prop- 
osition that  the  deed  was  executed  either  without  considera* 
tion  or  under  undue  influence. 

The  decree  of  the  circuit  court  will  be  affirmed  with  oosta. 


Babsstt  v.  Failtno.  [8  Oregon. 


MARY    E.    BAERETT,    Appellant,    v.    XARIFA    J* 

FAILING,  Respondbmt. 

Rxs  Adjudicata. — The  judgment  of  a  court  of  competent  jurisdiction 
is  not  only  conclusive  on  all  questions  actually  and  formally  liti- 
gated, but  as  to  all  questions  within  the  issue,  whether  formally 
litigated  or  not. 

Idem — Pakol  Evidence  not  Admissible  to  Show  that  Questiow  was 
Withdrawn. — In  a  suit  or  proceeding  to  recover  property  or  its 
value  when  the  plea  of  a  former  adjudication  is  interposed  by  the 
defendant,  the  plaintiff  will  not  be  permitted  to  offer  parol  evi- 
dence to  show  that  an  issue  made  by  the  pleadings  in  the  former 
suit  was  withdrawn  from  the  consideration  of  a  referee  before 
whom  it  was  tried. 

Appeal  from  Multnomah  County.  The  facts  are  stated 
in  the  opinion. 

O.  P.  Mason  and  W.  Scott  Beehej  fer  appellants 
Wm.  Strong  &  Som^  for  respondent. 

By  the  Court,  Kelly,  C.  J. : 

On  the  eighteenth  day  of  February,  1871,  Mary  E.  Bar- 
rett, the  above-named  appellant,  recovered  a  judgment 
against  Charles  Barrett  in  the  circuit  court  of  the  state,  for 
the  county  of  Multnomah,  in  the  sum  of  five  thousand  nine 
hundred  and  twenty-one  dollars  and  thirty-two  cents  and 
forty-six  dollars  and  thirty  cents  costs.  The  foundation  of 
the  action  was  a  decree  for  alimony  in  a  divorce  case  prose- 
cuted in  the  state  of  California  wherein  the  said  Mary  E. 
obtained  a  divorce  from  the  said  Charles  Barrett. 

On  the  first  of  November,  1873,  Charles  Barrett  died, 
leaving  the  judgment  entirely  unsatisfied,  but  at  the  time  of 
his  death  there  was  pending  against  him  and  Xarifa  J.  Fail- 
ing, then  Barrett,  a  suit  in  equity  to  set  aside  as  fraudulent 
a  certain  conveyance  of  real  property  and  a  sale  of  personal 
property — ^the  same  that  is  in  question  in  this  proceeding. 
The  result  of  that  suit  was  the  securing  of  a  payment  on  the 
judgment  of  three  thousand  and  sixty-four  dollars  and  for- 
ty-seven cents  on  the  first  day  of  May,  1876.  On  the  tenth  of 
August,  1878,  the  appellant  obtained  leave  to  issue  an  exe- 
cution on  the  judgment  for  seven  thousand  three  hundred 
and  thirty-five  dollars  and  sixty-seven  cents,  that  being  the 
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amount  then  due.  Execntioii  was  issued  on  the  judgment 
against  Charles  Barrett,  who  was  then  dead ;  upon  which  a 
garnishee  process  was  served  on  X.  J.  Failing,  the  respond- 
ent, on  the  thirteenth  of  August,  1878,  in  accordance  with 
die  provisions  of  sections  808  and  309  of  the  dvil  code. 
Written  allegations  and  interrogatories  were  filed  by  the 
plaintiff,  which  the  garnishee  was  required  to  answer  by  an 
order  of  the  judge  of  the  circuit  court  Among  these  alle- 
gations, the  principal  one  charged  that  on  or  about  the 

day  of  November,  1870,  the  said  Charles  Barrett,  with  the 
intent  to  delay,  cheat,  and  defraud  his  creditors,  particu- 
larly the  plaintiff,  and  to  prevent  her  from  collecting  her 
said  judgment,  transferred  and  delivered  to  the  said  Xarifa 
J.  Failing,  at  the  city  of  Portland,  all  his  property,  to  wit^ 
Che  said  goods  and  chattels,  fixtures,  elc.^  known  as  the 
Barrett  bookstore,  worth  fifteen  thousand  dollars,  and  that 
she  received  the  possession  thereof  with  full  knowledge  of 
all  the  facts  herein  stated. 

On  the  fifth  day  of  December,  1878,  the  garnishee,  X.  J. 
Failing,  filed  her  answer  denying  all  the  allegations  of  frauds 
and  averring  that  the  property  so  received  by  her  from 
Charies  Barrett  was  of  no  greater  value  than  three  thousand 
doUara,  and  that  she  received  and  paid  for  the  same  in  good 
faith.  She  then,  for  a  further  answer,  alleged  that  an  the 
second  day  of  June,  1871,  the  said  plaintiff  commenced  a 
suit  in  the  circuit  court  lor  Multnomah  county  against  the 
said  Charles  Barrett  and  this  garnishee^  in  which  suit  the 
plaintiff  sought  to  set  aside  the  same  sale  and  transfer  of 
perscmal  property  which  is  set  forth  in  the  plaintifl^s  allega- 
tions in  these  proceedings;  that  she  asked  in  substance  and 
effect  that  the  sale  and  transfer  of  the  personal  property 
known  as  the  Barrett  bookstore,  etc.,  from  t^e  said  Charles 
Barrett  to  this  garnishee,  on  the  fourteenth  day  of  Septem- 
ber, 1870  (described  herein  as  of  about  the  day  of 

Kovember,  1870),  might  be  declared  fraudulent  and  void 
as  against  her,  and  that  the  garnishee  be  decreed  to  account 
lor  all  the  said  property;  that  she,  the  said  gamisbee,  an- 
swered the  said  complaint^  and  it  was  made  one  of  the  issues 
in  the  said  suit  in  equity^  whether  or  not  the  said  transfer 
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of  personal  proped^y  to  this  garnishee  was  fraudulent  and 
void,  and  whether  or  not  the  said  plaintiff  was  entitled  to 
have  the  said  property  or  its  proceeds  applied  to  the  ^^ay- 
ment  of  the  said  judgment  against  Charles  Barrett. 
.  The  garnishee  then  alleges  that  the  said  suit  was  referred 
by  the  circuit  court  to  E,  C.  Bronaugh,  who  was  appointed 
a  referee  to  take  testimony;  that  the  referee  took  the' testi- 
mony upon  all  the  issues  in  said  suit  in  relation  to  the 
sale  and  transfer  of  the  said  Barrett  bookstore,  and  on  tho 
twenty-second  of  September,  1873,  made  his  report  thereon 
to  the  effect  that  the  sale  and  delivery  of  the  said  personal 
property  to  this  garnishee,  on  the  fourteenth  of  September^ 
1870,  was  not'  fraudulent  and  void,  and  that  this  report,  so 
far  as  it  relates  to  the  personal  property,  was  not  excepted 
to,  and  on  the  eighth  day  of  June,  1874,  the  said  circuit 
court  adjudged  and  decreed  that  the  findings  of  said  refei'ee, 
in  reference  to  the  said  perscmal  property,  should  in  all 
things  be  confirmed. 

.  The  plaintiff  (appellant),  on  December  17,  1878,  filed  a 
reply,  and  on  January  25,  1879,  an  amended  reply,  in 
which,  among  other  things,  she  makes  a  denial  substwr 
tially  as  follows:  ^^And  in  reply  to  the  further  and  separate 
answer  of  the  said  Xarif  a  J.  Failing,  to  wit,  the  allegations 
of  a  former  adjudication  of  the  subject-matter  of  this  pn^ 
ceeding,  this  plaintiff  alleges  that  it  is  not  true  that  the 
subject-matter  of  this  proceeding  was,  in  the  suit  com- 
menced on  the  second  day  of  June,  1871,  or  at  any  other 
time,  adjudicated  in  any  manner,  and  that  there  was  not,  at 
any  time  during  the  pendency  of  said  suit,  any  evidence 
offered  or  taken  by  said  referee,  or  introduced  by  either 
party  to  said  suit,  of  the  subject-matter  in  this  proceeding, 
to  wit,  the  said  bookstore;  denies  that  any  evid^ice  waiS 
introduced  before  or  received  by  said  referee,  at  any  time, 
relating  to  the  transfer,  sale,  or  delivery  of  the  subject* 
matter  of  this  proceeding,  to  wit,  the  bookstore  in  contro- 
versy, or  the  rights  of  the  garnishee ;  denies  that  the  referee 
passed  on  tiie  same,  and  alleges  that,  long  before  the  find- 
ing of  said  referee  therein,  and  before  any  trial  thereof,  this 
plaintiff,  by  her  attorney ^  expressly  and  without  ob jectioA 
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from  dither  of  the  defendants  therein,  and  with  the  consent 
of  said  Xarif a  J.  Failing  and  her  attorney,  abandoned  and 
withdrew  from  said  suit  all  claim  to  personal  property, 
which  is  the  subject-matter  of  these  proceedings,  and  no 
objection  was  made  to  the  withdrawal  by  said  Xarifa  J. 
Failing  (the  garnishee  herein)  or  her  attorneys;  denies  that 
the  referee  passed  upon  or  found  any  fact  or  law  upon  the 
matter  herein  sought  to  be  litigated  in  said  suit,  or  in  any 
suit;  denies  that  on  the  twenty-second  of  September,  1873, 
or  at  any  time,  the  said  referee  made  or  filed  any  finding  of 
fiict  (HT  ccmdiusion  of  law  to  the  effect  that  said  sale  of  per- 
sonal property  was  not  fraudulent  and  void;  and  denies 
that  the  circuit  court  at  any  time  rendered  any  decree  that 
the  finding  of  the  referee  in  reference  to  the  personal  prop- 
erty described  herein  should  be  or  was  confirmed,  ad- 
judged, or  passed  upon." 

There  are  other  defenses  interposed  by  tibie  garnishee, 
but  it  is  unnecessary  to  present  or  consider  them,  as  the 
view  we  take  of  the  defense  of  a  former  adjudication  dis- 
poses of  this  proceeding. 

Upon  filing  the  reply,  the  responde^nt,  by  her  counsel, 
moved  the  court  for  judgment  and  decree  upon  the  plead- 
ings, and  that  the  proceedings  against  the  garnishee  be  dis- 
missed; which  motion  was  sustained  by  the  court,  and  a 
decree  entered  accordingly. 

¥Tom  the  answer  filed  in  this  case,  it  appears  that  on  the 
fourteenth  day  of  September,  1870,  a  suit  in  equity  was 
ocMnmenced  by  the  appellant,  Mary  £.  Barrett,  against 
Charles  Barrett,  and  Xarifa  J.  Failing,  the  respondent 
herein,  to  set  aside  the  sale  of  certain  property,  including 
the  Barrett  bookstore,  made  by  Charles  Barrett  to  the  re- 
qx)ndent,  because  the  same  was  made  to  defraud  the  cred- 
itors of  said  Charles  Barrett.  An  answer  was  made  in  that 
suit  by  the  respondent,  denying  the  fraudulent  sale.  It  is 
not  denied  by  the  appellant  that  the  suit  was  concerning  the 
subject-matter  of  this  proceeding.  Nor  is  it  denied  that 
the  iasua  presented  by  the  pleadings  in  that  case  was  the 
same  in  regard  to  the  Barrett  bookstore  as  that  now  pre- 
sented for  consideration  in  this  proceeding.     The  appel- 
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lant,  in  her  reply,  alleges  that  oo  far  as  the  Barrett  book- 
store was  concerned,  the  same  was  expressly  withdrawn  by 
her  attorney  from  the  consideration  of  the  referee  appointed 
in  the  suit  in  equity;  that  no  evidence  was  offered  or  re* 
ceived  before  the  said  referee  in  regard  to  this  issue  made 
by  the  pleadings  in  that  suit ;  that  it  was  withdrawn  from 
the  consideration  of  the  referee  without  objection  from 
either  of  the  defendants,  and  with  the  consent  of  the  said 
Xarifa  J.  Failing,  and  that  her  attorney  in  that  suit  aban- 
doned and  withdrew  from  the  said  suit  all  claim  to  the  per* 
sonal  property  which  is  the  subject-matter  of  this  proceed- 
ing; that  there  was  no  finding  by  the  referee  or  decree  made 
by  the  court  in  regard  to  the  matter  now  in  controversy  in 
this  proceeding. 

These  matters  set  forth  in  the  reply  can  not  be  conddered 
as  any  defense  to  the  allegation  of  a  former  adjudication  set 
up  in  the  answer,  because  it  does  not  appear  that  the  with- 
drawal of  the  litigation  concerning  the  bookstore  from  the 
consideration  of  the  referee  was  entered  upon  the  record, 
or  made  a  matter  of  record  in  the  suit  in  equity.  It  is  well 
settled  that  parol  evidence  can  not  be  admitted  to  show  that 
any  issue  presented  by  the  pleadings  in  a  former  action  or 
suit  was  withdrawn  from  the  consideration  of  the  court' 
The  rule  is  that  the  judgment  of  a  court  of  competent 
jurisdiction  is  not  only  conclusive  on  all  questions  not  ac- 
tually and  formally  litigated,  but  as  to  all  questions  within 
the  issue,  whether  formally  litigated  or  not  (Bellinger  if. 
Croigne^  31  Barb.  537.) 

In  the  case  of  Davis  v.  TcHcoU  (12  N.  Y.  184  ),  wh^e  the 
defendant,  in  his  answer,  alleged  that  the  matter  in  con- 
troversy had  been  adjudicated  in  a  former  action,  and  the 
plaintiff  replied,  alleging  ^^that  on  the  trial  of  the  former 
action,  the  defendant  therein  withdrew  from  the  considera- 
tion of  the  referee,  before  whom  it  was  tried,  the' matters 
alleged  in  the  complaint  in  the  second  suit,  and  that  the 
same  did  not  pass  into  or  form  any  part  of  the  judgment 
rendered  in  that  action,"  it  was  held  by  the  court  of  ap* 
peals  that  the  plaintiff  could  not  be  permitted  to  prove 
that  on  the  trial  of  the  former  suit^  befoore  the  referee,  no 
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fvidence  was  offered  or  introduced,  on  the  part  of  the  de- 
feDdant  in  that  action,  to  prove  or  establish  the  claim  for 
damages  set  up  by  way  of  recoupment  in  the  answer  therein, 
bat  that,  on  the  contrary,  the  defendant  in  that  suit,  on  the 
trial  thereof,  expressly  withdrew  from  the  eonsiderati<Hi  of 
the  referee  the  whole  and  every  part  of  such  daim.  Gar- 
diner, C.  J.,  delivering  the  opinion  of  the  court,  said: 
^The  learned  judge  who  tried  this  cause  erred  in  de- 
termining that  the  judgment  in  the  first  suit  between  these 
parties  was  not  a  bar  to  the  present  action,  and  in  permitting 
die  legal  effect  of  the  record  to  be  explained  or  qualified  by 
parol  evidence  of  what  then  occurred  before  the  referee.'^ 

In  the  case  of  Underwood  v.  French  (6  Or.  66),  where  the 
plaintiff  sought  to  recover  damages  for  the  breach  of  a  con- 
tract, and  the  plea  of  a  former  adjudication  was  interposed 
by  the  defendant^  it  was  held  by  this  court  that  where  it  ap- 
peared, from  an  inspection  of  the  record  in  the  former  ao- 
tion,  that  the  same  cause  of  action  was  presented  in  the 
former  suit,  and  an  issue  joined  thereon,  the  whole  must  be 
considered  as  res  adjudicata^  and  that  parol  evidence  would 
aot  be  permitted  to  show  that  an  issue  joined  by  the  plead- 
ings was  not  tried  by  the  evidence.  This  rule  is  applicable 
to  suits  in  equity,  as  well  as  to  actions  at  law.  (1  Johns. 
Gas.  492.) 

According  to  the  law,  as  declared  in  these  cases,  if  this 
proceeding  were  now  before  the  circuit  court  for  trial  upon 
the  issues  presented  in  the  pleadings,  the  appellant  would 
not  be  permitted  to  offer  any  evidence  outside  of  the  recoid 
itself  to  prove  the  allegations  in  her  reply  as  to  the  with- 
drawal of  the  matters  now  in  litigation  from  the  consid- 
eration of  the  referee,  and  necessarily  the  matters  herein 
sought  to  be  litigated  would  have  to  be  considered  as  res 
cdfudicata. 

Under  the  views  herein  taken,  it  becomes  unnecessary  to 
consider  the  other  assignments  of  error*  The  decree  of  the 
eoQit  below  is  affirmed. 


^  t 
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JOHN  L.  KRUSE  and  CHAS  S.  MOORE,  Ajevbllavtb, 

V.  C.  W.  PRINDLE,  Rbsfokdent. 

Two  GoNVBYANCEs  EXECUTED  AT  THE  Same  Time  between  the  same 
parties,  and  relating  to  the  same  subject-matter,  should  be  con- 
strued together  as  forming  parts  of  a  single  conveyance. 

Assignment  for  the  Benefti  op  Creditors — Burden  of  Proof.—A 
creditor  may  make  an  assignment  of  his  property  in  trust  with  a 
provision  that  it  be  converted  into  money,  and  the  proceeds  thereof 
distributed  equally  among  his  creditors,  excepting  such  as  may  be 
secured  by  mortgage,  ahd  when  such  assignment  is  attached  for 
fraud  and  illegality  by  a  creditor,  the  onus  is  upon  him  to  establish 
the  fraud  and  illegality  by  proof,  and  in  order  to  defeat  it  on  that 
ground,  it  must  be  shown  that  the  assignor  and  assignee  both  par- 
ticipated in  the  fraud. 

Appeal  from  Clackamas  County. 

One  Thomas  Robertson,  having  a  mortgage  npon  certain 
real  property,  brought  a  suit  of  foreclosure  against  D.  W. 
Williams,  the  mortgagor.  Subsequent  to  the  Robertson 
mortgage  and  on  June  13,  1877,  Williams,  the  mortgagor, 
had,  so  it  was  claimed,  conveyed  the  mortgaged  property 
to  one  C.  W.  Prindle,  in  trust  for  the  benefit  of  his  cred- 
itors. After  the  so-called  trust  ccmveyanoe  to  Prindle,  and 
on  November  10,  1877,  one  Kruse  and  one  Moore  obtained 
judgments  against  Williams  and  one  Wittenberg.  These 
judgments  were  rendered  upon  promissory  notes  executed 
by  Williams  and  Wittenberg  long  prior  to  the  conveyance  to 
Prindle.  In  the  Robertson  foreclosure  suit,  Prindle,  Kruse, 
and  Moore  were  made  parties  defendant  with  Williams. 
The  property  was  sold  upon  Robertson's  foreclosure,  and 
Robertson's  mortgage  paid.  There  then  remained  a  sur- 
plus amounting  to  two  thousand  and  seven  hundred  dollars. 
This  suit  relates  to  the  distribution  of  this  surplus.  Prin- 
dle claimed  under  his  alleged  trust  deed,  while  Kruse  and 
Moore  claimed  a  prior  lien  by  virtue  of  their  judgments  of 
November  10,  1877. 

The  facts  relating  to  the  trust  to  Prindle  are  as  follows : 
Williams  executed  a  conveyance  to  the  premises  in  question 
on  the  thirteenth  of  June,  1877,  to  Prindle  in  the  usual 
form,  and  reciting  that  it  was  in  consideration  of  one  dollar. 
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'^and  other  Talnable  con^deration."  TUd  instrument  was 
sealed,  witnessed,  and  acknowledged  in  due  form.  On  the 
same  day  Williams  executed  anotiber  instrument  without 
seal  or  acknowledgment,  which  purported  to  convey  the 
same  premises  to  Prindle  in  trust  for  the  payment  of  Wil- 
liams' debts,,  giving  preference  to  unsecured  creditors. 

It  was  claimed  in  behalf  of  Prindle  that  these  two  instru- 
ments were  in  effect  one,  and  that  they  convey  the  premises 
to  Prindle  in  trust  for  the  creditors.  It  was  claimed  in  be- 
half of  Kruse  and  Moore^  that  the  two  instruments  should 
not  be  construed  together;  that  the  deed  was  without  con- 
siderati<m  and  is  void  as  to  creditors;  that  the  instrument 
declaring  the  trust  was  a  mere,  assignment  in  writing,  and 
being  without  seal  or  acknowledgment,  was  inoperative; 
that  at  the  time  of  making  the  conveyance  Williams  and 
Wittenberg  were  insolvent,  and  Prindle  knew  it,  and  that 
the  conveyance  was  made  to  defraud  Kruse  and  Moore. 
Williams  had  other  property  at  the  time  of  the  conveyance. 

The  court  ordered  the  surplus  distributed,  as  provided  in 
the  trust  instrument^  except  that  Kruse  and  Moore,  who 
were  not  named  in  the  list  of  creditors  annexed  thereto, 
Aould  take  pro  rata  with  the  other  creditors.  From  this 
decree  Kruse  and  Moore  appealed. 

F.  O.  McCovm  and  RicJiard  Williams,  for  appellants. 

The  deed  from  Williams  and  wife  to  Prindle  did  not 
create  a  trust  against  parties  without  notice.  (Misc.  Laws, 
sec  771,  264;.  Hill  on  Trustees,  67,  112,  114,  117.)  Kruse 
never  had  any  notice  of  the  paper  in  pleadings  marked 
Exhibit  "A,"  until  it  was  filed,  and  if  it  is  held  to  come 
within  the  statute  of  frauds,  it  certainly  could  not  affect 
Kruse  without  notice.  There  is  not  a  single  word  in  the 
deed  to  indicate  in  the  remotest  degree  that  Prindle  was 
charged  with  a  trust  as  to  the  land. 

When  a  deed  purports  to  be  an  absolute  conveyance  in 
terms,  ^'but  is  made,  or  is  intended  to  be  made,  defeasible 
by  force  of  a  deed  of  defeasance  or  other  instrument  for 
that  purpose,  the  original  conveyance  shall  not  be  thereby 
defaated  or  affected  as  against  any  perscm  other  than  the 
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mftfeedr  of  the  defeasance,  or  his  heirs  or  devisees  or  persons 
having  actual  notice  thereof,  unless  the  instrument  of  de* 
feasance  shall  have  been  recorded."  (Misc.  Laws,  sec  28, 
619;  8  Wend.  208;  12  Mass.  456;  88  Maine,  447.)  As  a 
matter  of  law  the  deed  of  defeasance  should  have  been  exe- 
cuted with  the  same  formality  as.  the  original  deed.  (18 
Mass.  543 ;  22  Pick.  526 ;  7  Watts,  Penn.  261 ;  8  Maine,  43, 
206;  1  Bouv.  Law  Dictionary,  477.) 

In  conclusion,  we  insist  that  it  clearly  appears  in  this  case 
thiat  Kruse  and  Moore  loaned  their  money  to  Williams  and 
Wittenberg;  that  they  used  due  diligence  to  enforce  the  col- 
lection of  the  same,  and  obtained  a  lien  by  judgment  on 
Williams'  property;  that  Williams  undertook  to  defeat  its 
collection  by  an  assignment  to  Prindle;  that  Prindle  knew 
it;  that  it  does  not  appear  that  there  are  any  other  creditors 
interested;  that  Prindle  does  not  attempt  to  show,  nor  is  it 
pretended  to  be  shown,  that  there  is  another  single  individ- 
ual interested  in  Williams'  estate;  that  he  does  not  claim 
that  he  is  the  legal  owner  of  the  land  in  question;  that  all 
the  acts  of  Prindle  and  Williams  w^re  a  fraud  on  the  rights 
of  Kruse  and  Moore;  and  that  the  defendants,  Ejruse  and 
Mbore,  come  into  court  with  clean  hands,  and  ask  ^of  the 
court  that  the  wrongful  and  fraudulent  acts  of  Prindle  and 
Williams  may  be  set  aside,  and  their  just  claims  paid. 

CatUn,  KUlen  <&  Nicholas^  for  respondent. 

The  question  in  construing  an  instrument  is  not  whether 
a  fraud  may  be  committed  by  the  assignee,  but  whether  the 
provisions  of  the  instrument  are  such  that  when  carried  out 
according  to  their  apparent  and  reasonable  intent  they  will 
be  fraudulent  in  their  operation?  (Bump  on  Frd.  Ck)nv. 
369,  and  cases  there  cited.)  The  property  may  be  conveyed 
by  deed  and  the  trust  created  or  declared  by  a  separate  in- 
strument in  writing  subscribed  by  the  party  creating  or  de- 
claring the  tru^  (Adams'  Equity,  147,  and  note  2;  6  Cow. 
705,  725.)  No  schedule,  either  of  the  creditors  or  property, 
need  be  annexed,  unless  preferences  are  made  or  release 
required.  (Bump  on  Frd.  Conv.  847,  348;  7  Pet  608-614 
(Curtis) ;  4  Mason,  206,  220.) 
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It  is  not  neoeesaiy  to  have  assent  of  creditors  to  the  ars- 
signment.  They  are  presumed  to  assent  It  is  not  material 
whether  or  not  the  beneficiaries  are  apprised  of  the  con- 
Yeyancee.  (Bump  on  Frd*  Conv«  339,  340.)  The  assign- 
ment should  not  contain  a  provision  for  creditors  to  sign  It, 
or  to  become  parties  to  it.  (Id.  340.)  An  exception  in  the 
deed,  whereby  a  portion  of  the  property  of  the  insolvent  is 
not  conveyed,  does  not  render  the  assignment  void.  (C^or- 
pewter  v.  Underwood^  19  K.  Y.  520,  521.)  The  deed  need  not 
convey  all  the  debtor's  property.    (21  N.  Y.  26.) 

Williams  had  a  right  to  prefer  creditors,  though  the  pref* 
eience  would  defeat  all  others.  (Bump  on  Frd.  Conv.  304; 
U  Wheat  78.)  Assent  of  creditors  to  the  assignment  is 
presumed,  and  the  refusal  of  a  portion  of  creditors  does  not 
render  deed  void.  (Bump,  342;  4  Mason,  217.)  "It  is  not 
suiBcient  to  invalidate  an  assignment  that  the  debtor^  at  the 
time  of  making  it,  is  embarrassed  or  executes  it  voluntarily 
or  withoat  the  request  or  knowledge  of  the  creditors.  It  is 
not  necessary  that  the  creditors  shall  be  consulted  or  that 
the  fact  shall  appear  upon  the  face  of  the  deed.  The  assign- 
mssskt  may  convey  all  the  debtor's  property.  It  need  not 
c<mv^  at  all."  (Bump  on  Frd.  Conv.  371.)  The  right  to 
make  an  assignment  is  an  incident  to  the  ownership  of 
property.     (7  Pet.  614.) 

Intent  to  hinder  and  delay  creditors;  what  necessary. 
(Bump  on  Frd.  Conv.  356;  4  B.  Monroe,  430,  481.)  Fraudu- 
lent intent;  what  is.  (Id.  362.)  The  fraud  must  be  in  the 
beginning.  (Id.)  Fraudulent  intent  upon  the  part  of 
the  debtcH:  alone  is  not  sufficient  Either  the  assignee  or 
creditors  must  participate  in  the  fraud  to  render  the  con- 
veyance void.  (Bump  on  Frd.  Conv.  363;  Bonser  v.  Miller, 
5  Og.  110.)  The  assignment  is  upon  a  valuable  consid- 
eration. (Bump  on  Frd.  Conv.  303,  364,  556;  4  Mason, 
214.) 

By  the  Court,  Prim,  J. : 

The  only  questions  presented  here  for  determination  are: 
L  Did  Williams  and  Prindle  collude  and  oonspire  together 
and  cause  the  said  conveyance  to  be  made  for  the  purpose 

VIU.  Ore.— U 
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of  defrauding  Krase  and  Moore,  and  to  preyent  them  from 
collecting  their  debts?  2.  Was  the  said  conveyance  made 
without  consideration?  The  facts  developed  in  this  case 
show  that  both  of  these  questions  should  be  answered  and 
determined  in  the  negative. 

The  appellants  having  charged  Williams  and  Prindle 
with  collusion  and  conspiracy  in  procuring  this  conveyance 
to  be  made  for  the  purpose  of  defrauding  and  preventing 
them  from  collecting  their  debts,  the  anua  is  upon  them  to 
prove  it  by  legal  and  competent  evidence.  This  they  have 
failed  to  do.  (Bump  on  Frd.  Conv.  868.)  These  convey- 
ances having  been  made  and  executed  on  the  same  day,  and 
between  the  same  parties,  and  relating  to  the  same  subject- 
matter,  should  be  treated  and  considered  together  as  one 
instrument    {GorneU  v.  Todd,  2  Denio,  130.) 

In  this  case  the  evidence  not  only  fails  to  show  collusion 
and  conspiracy  between  Williams  and  Prindle  with  intent 
to  delay  or  defraud  the  appellants,  but  on  the  ccmtrary,  it 
shows  that  Williams  was  an  insolvent  debtor,  and  that  tiiese 
conveyances  were  executed  for  the  purpose  of  making  an 
equal  distribution  of  the  proceeds  of  his  property  amcmg 
his  creditors.  The  fact  that  such  creditors  as  were  secured 
by  mortgage  were  preferred  in  said  assignment,  did  not 
vitiate  and  render  the  same  void,  as  under  the  law  a  debtor 
has  the  right  to  prefer  one  creditor  to  another.  (Bump  on 
Frd.  Conv.  844;  11  Wend.  241;  8  Paige,  537;  11  Wheaton, 
556.) 

A  special  defense  is  made  in  the  answer  of  Prindle  against 
tiie  claim  of  Kruse,  upon  the  ground  that  the  assignor,  Wil- 
liams, was,  in  fact,  surety  in  that  case,  and  that  the  debt 
was  secured  by  a  chattel  mortgage,  which  Kruse  had  failed 
to  enforce,  by  which  he  was  released  as  such  sorely.  In 
the  recorded  deed,  the  considerations  recited  are  (me  dol- 
lar, and  other  valuable  considerations,  which  have  been 
fully  shown  in  this  case. 

It  was  urged,  on  the  argument  of  the  case,  that  Williams 
had  no  interest  in  the  property  to  assign  after  having  exe- 
cuted the  recorded  deed.  We  regard  that  argument  as  ex- 
tremely technical,  and  entitled  to  no  weight,  and  especially 
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when  we  find  that  they  were  both  executed  at  the  same 
tima  There  being  no  evidence  showing  fraud  in  the  ex»- 
cation  or  ddiiyery  of  these  deeds  of  assignment^  either  on 
the  part  of  the  assignor  or  assignee,  they  should  be  upheld 
and  sustained  by  a  court  of  equity. 
The  decree  of  the  court  bdow  is  affirmed* 


GEORGE  HOLSTINE,  Respondent,  v.  THE  OREGON 
AND  CALIFORNIA  RAILROAD  COMPANY,  Af- 

FEUiANT. 

EfiDENCE— Value  op  PbofektYj  Purchase  Price  not  Material. — ^In 
an  action  to  recover  the  value  of  horses  killed  by  a  railroad,  the 
plaintiff,  testifying  as  to  the  value  of  the  horses,  stated  on  cross- 
examination  that  be  bought  and  paid  for  them  in  sheep  at  a  stated 
price.  The  defendant  then  asked  where  he  got  the  sheep,  how 
much  he  paid  for  them,  and  whether  they  had  been  sheared: 
Held,  that  such  questions  were  irrelevant 

SucBT  Negugencb  will  not  prevent  a  recovery^  if  the  negligence  com* 
plained  of  has  been  grosSb 

Appeal  from  Clackamas  County.  The  facts  are  stated  in 
the  opiiiicm. 

Delphi  Branaughj  Dolph  dk  Simony  for  appellants: 

The  court  erred  in  instructing  the  jury  as  follows:  ^If 
the  company  was  guilty  of  gross  negligence,  and  the  plaintiff 
was  goUty  of  slight  negligence,  or  if  the  agents  of  the  com- 
pany were  willfully  or  int^itionally  negligent,  then  the 
plaintiff  is  entitled  to  recover,  notwithstanding  his  own 
negligence." 

The  rule  upon  this  subject  is  thus  stated  in  Sherman  & 
Bedfield  on  Negligence:  ''It  has  been  held,  in  some  cases, 
that  the  plaintiff's  slight  or  ordinary  negligence  is  no  de- 
fense where  the  defendant  has  been  guilty  of  gross  negli- 
gence. But  this  exception  to  the  rule  was  in  part  founded 
upon  the  idea  that  gross  negligence  was  equivalent  to  fraud 
or  malice,  which  we  have  already  shown  to  be  contrary  to 
both  principle  and  authority.  And  it  is  now  generally  held 
in  the  most  important  courts  of  America,  that  the  degree 
of  the  defendant's  negl^nce  is  immaterial  in  determining 
questicms  of  contributing  negligence." 
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It  is  contended  that  this  coort,  in  Bequet  v.  The  Peopie^s 
Trans.  Co.  (2  Or.  200),  adopted  a;  difleront  rule^  We  are 
free  to  confess  that  we  think  the  decision  in  that  case  errone- 
ous; and  if  a  distinction  does  not  exist  betweeli  ^'the  least 
negligence,"  which  is  the  language  used  in  the  instructioa 
asked,  and  in  the  opinion  of  the  court  in  that  case — and 
^'slight  negligence,"  which  is  the  term  used  by  the  court  in 
the  instruction  given  in  the  case  at  bar — ^we  ask  the  court  to 
adopt  the  rule  upon  this  subject  which  prevails  in  all  but 
two  of  the  states  in  the  Union,  notwithstanding  the  case  of 
Bequet  v.  The  Peofle^s  Trans.  Go.  In  fact,  this  court  has 
already,  as  it  appears  to  us  in  the  subsequent  cases  of  Stone 
V,  The  Oregon  City  Mai^ufacturing  Go.^  4  Or.  52,  and  Cogs- 
well  V.  The  Railroad  Go.j  6  Id.  417,  followed  the  rule  as 
above  quoted  from  Sherman  and  Kedfield. 

The  court  erred  in  refusing  to  instruct  the  jury,  as  re- 
quested by  the  defendant,  that  certain  facts,  if  found  by  the 
jury  from  the  testimony  to  exist,  constituted  negligence 
which  would  preclude  the  plaintiff  from  recovering.  The 
general  rule  on  this  subject  is  briefly  stated  thus  in  Sherman 
and  Sedfield  upon  Negligence  (sec  1) :  ^The  questicm 
whether  a  party  has  been  negligent  in  a  particular  case  is 
one  of  mingled  law  and  fact  It  involves,  indeed,  two  ques- 
tions— (1)  Whether  a  particular  act  has  been  performed  or 
omitted ;  and  (2)  Whether  the  performance  or  omission  of 
this  act  was  a  breach  of  legal  duty.  The  first  of  these  is  a 
pure  question  of  fact,  the  second  a  pure  question  of  law.'^ 

Of  course,  to  this  rule,  as  to  all  general  rules,  scHne  modi- 
fication exists ;  but  we  insist  that  in  this  case  it  was  the  duty 
of  the  court  to  determine  whether,  if  the  facts  stated  in  the 
instruction  asked  were  found  to  exist,  they  constituted  neg- 
ligence; and  if  a  jury  whose  sympathies  are  all  with  the 
plaintiff,  are  told  that  if  the  plaintiff  is  guilty  of  slight  neg- 
ligence and  the  defendant  of  gross  negligence,  the  plaintiff 
can  still  recover;  and  are  then  told  that  they  may  find  not 
only  whether  the  facts  exist  which  it  is  claimed  constitute 
negligence,  but  also  whether  the  facts,  if  found,  do  -consti- 
tute negligence,  parties  might  as  well  try  their  cases  with- 
out tibie  assistance  of  the  court.    In  the  following  cases  the 
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eooit  instracted  the  jury  that  if  certain  facts  were  found  by 
them  to  exist,  such  facts  would  constitute  negligence,  or  the 
rofusal  to  so  instruct  was  held  to  be  error  {FirUayson  v. 
Railroad  Co.j  1  Dillon,  684 ;  Stone  v.  The  Oregon  City  Mfg. 
Co.,  4  Or.  58 ;  Illinois  Central  B.  B.  Co.  v.  Buokner^  28  111. 
299;  Arts  v.  The  Chicago  and  P.  B.  B.  Co.^  S4  Iowa,  153; 
Wilcox  V.  BaUroad  Co.y  89  N.  Y.  358.)  And  in  the  follow- 
ing cases,  the  facts  being  clear  or  undisputed,  which  it  was 
daimed  constituted  negligence  on  the  part  of  the  plaintiff, 
and  which  in  the  opinion  of  the  court,  as  matter  of  law, 
precluded  a  recovery,  the  court  granted  a  nonsuit:  Cogs- 
wU  V.  O.  dk  C.  B.  B.  Co.j  6  Or.  419 ;  McGlymh  v.  Brodiey 
81  CaL  376;  Wilde  v.  The  H.  B.  B.  Co.,  29  N.  Y.  315;  Gon- 
tales  V.  N.  T.  <&  Harlem  B.  B.  Co.^  38  Id.  432 ;  Deyo  v.  N. 
7.  Central  B.  B.  Oo.^  84  Id.  9. 

B.  Williams^  for  respondent: 

The  instruction  given  by  the  court  was  corisect.  If  the 
company  was  guilty  of  gross  neglig^[ice,  or  if  the  agents  of 
the  company  were  willfully  or  intentionally  negligent,  the 
plaintiff  would  be  eoatitled  to  recover,  notwithstanding  he 
was  guilty  of  slight  negligence^  {Beguet  v.  P.  T.  Oo.^  2 
Or,  200;  The  Peoria^  Oc.  B.  B.  Co.  v.  Champ^  76  HI.  677. ) 
But  this  was  not  the  entire  charge  of  the  court  upon  this 
subject,  as  a  reference  to  the  charge  will  show. 

The  instruction  asked  by  defendants'  coun9el  was  prop- 
eriy  rejected.  It  required  the  court  to  say  to  tbe  jury,  not 
that  the  circumstances  mentioned  (which  was  only  a  portion 
of  the  evidence  bearing  upcHi  the  ppint  presented)  in  the 
diaige  asked  might  be  considered  by  the  jury,  in  determin- 
ing whether  the  plaintiff  was  guilty  of  contributory  negli- 
gence, but  that  these  circumstances  conclusively  proved 
negligence  on  the  part  of  the  plaintiff,  which  contributed 
to  the  injury  to  sudi  an  extent  as  to  prevent  his  recovery. 
This  is  in  direct  violation  of  sections  198  and  835  of  the 
code  of  civil  procedure.  It  was  proper  for  the  court  to  re- 
fnss  to  give  the  instruction  as  asked,  and  to  qualify  or  ex- 
plain the  same  before  giving  it  to  the  jury,  {Knappy  Bur- 
fdl  dk  Co.  V.  Sol  Eingr^  Or.  243.) 
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The  following  is  the  charge  of  the  court  to  the  jury  upoii 
the  question  of  negligence :  ^^The  plaintiff  had  a  right  to  be 
where  he  was  on  the  highway,  so  also  the  defendant  had  a 
right  to  be  upon  the  track  in  question  with  his  locomotive 
and  train,  and  to  be  using  it  in  the  manner  described.  The 
question  is,  Could  either  party,  that  is  to  say,  the  plaintiff 
and  the  agents  of  the  company  having  the  train  in  charge, 
have  prevented  the  accident  by  the  exercise  of  such  care  as 
the  circumstances  surrotmding  them  required?  In  all 
cases  the  law  requires  of  each  party  the  exercise  of  ordinary 
care.  The  railroad  company  is  required  in  all  cases  to  ex- 
ercise this  care.  Persons  having  occasion  to  pass  and 
repass  in  the  vicinity  where  trains  are  accustomed  to  pass, 
are  also  required  to  exercise  this  care.  The  more  dangerous 
the  locality  the  greater  is  the  degree  of  oai^  required.  A 
greater  degree  of  care  is  required  of  the  company  where  its 
trains  are  passing  along  near  to  a  public  highway  or  thor- 
(oughfare,  or  crossing  where  people  are  at  all  times  passing 
and  repassing,  than  is  required  when  they  )are  not  near  to 
such  a  highway  or  public  place;  and  at  the  same  time  the 
same  doctrine  holds  those  who  travd  about  where  trains 
are  frequently  passing,  to  greater  diligence  than  is  required 
of  them  at  other  times.  I  leave,  you  to  consider,  as  men  of 
judgment  and  experience,  what  degree  of  care  was  required 
in  this  case,  subject  to  the  general  rule  which  I  have  stated. 
If  you  find  that  the  company  failed  to  exercise  that  eare 
which  the  drcomstances  required  of  them,  and  that  the  acci- 
dent resulted  as  a  consequence,  then  the  company  is  liable, 
unless  the  plaintiff  also  failed  to  exercise  proper  care,  and 
by  his  failure  contributed  to  the  injury.  If  both  parties 
were  negligent,  and  the  negligence  of  both  c(mtributed  to 
the  injury,  there  can  be  no  recovery.  The  law  can  not  ap- 
portion the  responsibility  among  those  who  are  jointly 
responsible.  If,  therefore,  as  I  have  stated,  the  plaintiff  by 
his  own  negligence  contributed  to  his  injury,  he  can  not 
recov^.  If,  however,  the  negligence  of  the  plaintiff — ^if  he 
was  negligent — did  not  contribute  to  the  injury;  if , the  com- 
pany was  guilty  of  gross  negligence,  and  the  plaintiff  was 
guilty  only  of  slight  negligence,  or  if  the  agents  oi  the 
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company  were  willfully  or  intentioiiAlly  negligent,  then  the 
plaintiff  is  entitled  to  recover  notwithstanding  his  own  neg- 
ligence.^ 

By  the  Courts  Kellt,  C.  J.: 

This  is  an  action  brought  by  the  respondent  to  recover 
damages  for  the  killing  of  some  horses  and  injury  to  others 
by  a  freight  train  on  appellant's  railroad,  alleged  to  have 
been  caused  by  the  n^ligence  of  the  appellant.  In  the 
answer,  negligence  on  part  of  the  appellant  is  denied,  and 
neglig^ice  upon  the  part  of  the  respondent,  which  contrib- 
uted to  the  injury,  is  averred. 

The  facts  are  substantially  as  follows :  In  October,  1878, 
tiie  resp<md6nt  was  the  owner  of  a  band  of  eleven  horses, 
which  he  was  driving  along  the  county  road  leading  from 
Oregon  city  to  Salem.  When  about  half  a  mile  above 
Canemah,  where  the  county  road  runs  parallel  with  and 
near  to  the  railroad  track,  but  separated  by  a  board  fenee, 
he  met  a  freight  train  going  north*  The  respondent  was 
riding  a  horse  and  driving  the  eleven  head.  The  hordes 
which  he  was  driving  became  frightened  and  ran  back  along 
the  county  road  until  they  reached  the  place  where  it  crosses 
the  railroad  below  Canemah,  a  distance  of  more  than,  a 
mile.  At  this  crossing  a  part  of  the  horses  ran  on  the  rail- 
road track  before  the  train,  and  three  of  them  were  killed, 
and  <me  injured  so  that  it  afterward  died,  and  the  others 
were  injured  to  some  extent.  The  horses  had  recently  been 
brought  from  Eastern  Oregon  and  were  unaccustomed  to 
the  si^t  of  a  railroad,  and  at  the  time  they  took  fright  the 
eleven  head  were  driven  loose  by  the  respondent,  who  had 
no  one  to  assist  him.  When  they  becajxie  frightened  they 
were  about  one  hundred  yards  ahead  of  respondent,  and  he 
was  watching  two  boats  an  the  Willamette  river. 

During  the  trial  the  respondent  was  a  witness  in  his  own 
behalf,  and  after  describing  the  horses  which  were  killed 
and  injured  he  was  questioned  by  his  counsel  about  the 
▼aloe  of  the  horses,  as  follows:  ^^What  was  the  value  of 
the  two  bay  horses!"  to  which  he  answered:  ^^X  paid  three 
hundred  and  fifty  dollars  for  them."    ^^What  was  the  value 
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of  the  dun  horse?"  to  which  he  answered:  ^I  paid  one 
hundred  and  fifty  dollars  for  him."  The  respondent  also 
afterwards  testified  in  effect  that  such  horses  were  respect- 
ively worth  the  sums  which  he  stated  he  paid  for  them. 
Although  the  above  answers  were  objectionable,  because  not 
responsive  to  the  questions  asked,  yet  no  exception  was 
taken. 

On  cross-examination  the  respondent  stated  that  he  had 
bought  the  horses  in  Baker  county,  Oregon,  from  one 
Toney,  about  Sept^nber,  1878,  and  did  not  pay  for  them  in 
money,  but  paid  for  them  in  sheep  at  the  rate  of  two  dollars 
for  each  sheep,  receiving  the  horses  at  the  prices  above 
specified.  Appellant's  counsel  then  asked  the  witness  the 
following  questions,  which  were  severally  objected  to  by  re- 
spondent as  immaterial,  and  the  objections  were  sastained 
by  the  court,  to  which  rulings  appellant  excepted:  ^^Wh»^ 
<lid  you  get  the  sheep  you  traded  for  the  horses  you  bought 
of  Ben  Toney?  How  much  did  you  pay  for  the  sheep  yon 
traded  to  Ben  Toney  for  the  horses,  and  in  what  manner 
and  when  did  you  pay  it?  Where  were  the  sheep  at  the 
time  you  traded  them  to  Toney,  and  how  long  had  yon 
owned  them?  When  had  the  sheep  you  traded  to  Toney 
for  the  horses  been  sheared?  Where  had  the  sheep  yon 
traded  to  Toney  for  the  horses  been  kept  the  summer  yon 
traded,  and  how  had  they  be^i  kept?" 

The  court  properly  sustained  the  objections  to  these  sev- 
eral questions.  The  inquiry  was  as  to  the  value  of  the 
horses,  about  which  the  witness  had  testified.  On  the  cross- 
examination  he  stated  that  he  had  traded  sheep  in  payment 
for  them  at  a  stipulated  price,  and  by  the  questions  asked 
it  was  sought  to  elicit  facts  too  remotely  connected  with  the 
subject  of  inquiry  before  the  court 

After  the  evidence  was  closed  the  court  charged  the  jury, 
among  other  things,  as  follows:  ''If  both  parties  were 
negligent,  and  the  negligence  of  both  contributed  to  the  in- 
jury, there  can  be  no  recovery.  The  law  can  not  apportion 
the  responsibility  among  those  who  are  jointly  responsible. 
If,  therefore,  as  I  have  stated,  the  plaintiff  by  his  own  neg- 
ligence contributed  to  his  injury,  he  can  not  recover.     If, 
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however,  the  negligence  of  the  plftintiff,  if  he  was  negligent^ 
did  not  contribute  to  the  injury;  if  the  company  was  guilty 
of  gross  negligence  and  the  plaintiff  was  guilty  only  of 
sli^t  negligence,  or  if  the  agents  of  the  company  were  wiU- 
fiiUy  or  intentionally  negligent,  then  the  plaintiff  is  entitled 
to  recover  notwithstanding  his  own  negligence."  The  appel- 
lant excepted  to  the  following  portion  of  the  charge  just 
quoted:  ^'If  the  company  was  guilty  of  gross  negligence, 
or  if  the  agents  of  the  company  were  willfully  or  inten- 
tionally negligent,  then  the  plaintiff  is  entitled  to  recover 
notwithstanding  his  own  negligence." 

This  being  excepted  to,  it  was  assigned  as  error.  This 
must  be  taken  in  connection  with  the  context,  and  s6  taken 
it  was  not  erroneous.  This  court,  in  the  case  of  Bequet  v. 
The  People^8  Transportation  Co.  (2  Or.  200),  laid  down  the 
rule  that  slight  negligence  on  the  part  of  the  plaintiff  would 
not  excuse  gross  negligence  on  the  part  of  the  defendant, 
whereby  the  plaintiff's  property  was  destroyed.  The  ruling 
of  the  cpurt  below,  in  the  case  under  consideration,  was  in 
accordance  with  the  principle  declared  in  that  decision. 

On  behalf  of  the  appellant  the  court  was  asked  to  instruct 
the  jury  as  follows:  "If  the  jury  find  from  the  evidence 
that  the  plaintiff  was  driving  a  band  of  eleven  horses  loose 
upon  the  highway,  in  known  proxunity  to  the  railroad  of  the 
defendant,  knowing  that  his  horses  were  not  accustomed  to 
the  sound  or  sight  of  a  railroad  train,  at  about  the  time  for 
the  passing  of  a  regular  train,  and  permitted  the  horses  to 
get  the  distance  of  a  hundred  yards  in  advance  of  him,  and 
was  watching  some  steamboats  upon  the  river,  and,  while  so 
occupied,  a  train  approached  and  said  horses  took  fright, 
which  caused  them  to  run  into  the  train,  by  which  a  portion 
of  the  band  was  killed  and  others  injured,  he  is  guilty  of 
j?uch  contributory  negligence  as  prohibits  his  recovery,  un- 
less the  defendant  was  guilty  of  willful  misconduct."  This 
instruction  was  asked  on  the  hypothesis  that  the  respondent 
was  bound  to  know  when  the  regular  freight  trains  of  the 
appellant  would  pass  along  dose  to  the  place  where  the 
horses  took  fright,  and  that  he  had  no  right  to  travel  on  the 
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public  highway  with  horses  tinacGustomed  to  the  Bight  or 
the  sound  of  a  railroad  train. 

The  respondent  was  under  no  obligation  to  ascertain  the 
exact  time  when  the  freight  trains  would  pass  along  the 
railroad  and  to  abstain  from  driving  his  horses  on  the 
highway  when  these  trains  should  go  by.  He  had  a  right  to 
be  on  the  public  road,  and  if  he  exercised  ordinary  pru- 
dence and  care  in  driving  his  horses  he  would  not  be  liable 
to  the  charge  of  being  negligent  in  the  management  of  bis 
property. 

The  court  did  not  err  in  refusing  to  give  the  instructioin 
which  was  asked,  and  the  judgment  is  affirmedi 


HORATIO  COOK,  Appellant,  v.  MULTNOMAH 

COUNTY,  Respondbnt. 

Coroner's  Fees — Summoning  a  Jury. — Where  ia  a  statement  of  ex- 
penses of  a  coroner's  inquest  returned  by  the  coroner  to  the  county 
court,  said  coroner  has  charged  five  dollars  for  summoning  a  jury, 
the  court  may,  in  its  discretion  allow  i  less  sum. 

Idem — County  Court  may  Allow  in  its  Discretion. — No  fee  is  fixed 
1^  the  statute  for  the  coroner  for  summoning  a  jury  of  inquest. 
The  county  court  may  fix  the  compensation  in  such  case.  Tlic 
finding  and  order  of  such  county  court,  in  such  a  case,  is  not  the 
subject  of  a  writ  of  review. 

Appeal,  from  Multnomah  County. 

The  appellant  presented  the  following  bill  to  the  coimty 
court  for  holding  an  inquest:  Holding  inquest,  five  dollars; 
summoning  jurors,  five  dollars;  swearing  jurprs,  sixty  cents; 
summoning  and  swearing  nine  witnesses,  seven  dollars  and 
fifty  cents;  deposition  of  fourteen  folios,  three  dollars  and 
fifty  cents;  mileage,  twenty  oents;  bringing  corpse  to 
morgue,  three  dollars.  The  county  court  refused  to  alloT^Lthe 
item  of  five  dollars  for  summoning  a  jury,  but  allowed  two 
dollars  and  twenty  cents  for  such  service.  The  rest  of  the 
bill  was  allowed.  A  writ  was  brought  by  the  coroner  to  re- 
view the  order  of  allowance.  Upon  the  hearing,  the  circuit 
court  dismissed  the  writ,  whereupon  the  appeal  was  taken. 
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Waodicard  dk  Woodwwd^  for  appellant. 

J.  F.  Caples,  District  Attorney^  arid  M.  F.  Mulkey^  for 
the  State. 

By  the  Court,  Boise,  J. : 

The  question  presented  in  this  case  must  be  determined 
by  the  construction  of  certain  sections  of  the  statute.  Sec- 
tion 5,  on  page  603,  which  provides  that  the  coroner's  fee 
for  taking  an  inquest  concerning  the  death  ofc  wounding  of 
any  person,  shall  be  five  dollars,  has  reference  to  his  service 
for  holding  the  inquest;  that  is,  for  presiding  at  and  con- 
dacting  the  inquest,  and  does  not  include  his  services  or 
expenses  in  summoning  a  jury,  or  witnesses.  When  he 
snnmions  a  jury  or  witnesses,  he  does  it  in  his  capacity  as 
coroner,  and  not  as  sheriff,  for  he  only  acts  as  sheriff  in  such 
cases  as  the  statute  has  provided  for,  where  he  executes 
process  in  cases  where  the  sheriff  is  disqualified. 

The  duties  of  coroners  in  taking  an  inquest  are  defined 
and  regulated  by  statute  in  chapter  39,  and  all  their 
duties  and  powers  relating  thereto  are  there  specified. 
Section  463  of  said  chapter  provides  that  "the  coroner 
must  return  to  the  county  court  a  written  statement,  veri- 
fied by  his  own  oath,  of  the  expense  of  any  inquest  or 
burial  made  by  him,  which  account  must  be  audited  and 
paid  to  the  persons  to  whom  the  items  thereof  are  due,  in 
the  same  manner  as  ordinary  claims  against  the  county. '^ 

This  item  for  smnmoning  a  jury  was  one  of  the  expenses 
of  the  inquest,  the  same  as  the  summoning  of  witnesses, 
and  was  to  be  audited.  It  was  so  presented  in  this  case, 
and  there  being  no  statute  expressly  providing  what  sum 
should  be  allowed,  it  was  ihe^  duty  of  the  county  court, 
under  the  power  conferred  on  them  by  said  section,  to  allow 
such  compensation  as  was  reasonable,  and  such  county 
court  could  take  evidence  to  determine  the  propriety  or 
amount  of  any  item  contained  in  the  statement  made  to 
them  by  die  coroner.  Their  finding  on  any  of  these  items 
as  to  the  proper  amount  to  be  allowed,  could  not  be  review- 
ed by  the  circuit  courts  nor  can  it  be  by  this  court 


172  Davis  v.O.&CSLB^  Co.        [8  Oregon. 

We  think,  therefore,  that  the  allowance  made  in  this  case 
for  summoning  the  jury  is  not  the  subject  of  review,  and 
that  the  writ  of  review  was  properly  dismissed  by  the  cir- 
cuit court,  and  its  judgment  will  be  affirmed,  with  costs. 


H.  W.  DAVIS,  Administratoe  of  the  Estate  of  Whjuam 
A.  Perkins,  Deceased,  Appellant,  v.  THE  OREGON 
AND  CALIFORNIA  RAILROAD  COMPANY,  Re- 
spondent. 

Evidence  of  Prior  Acx:tdent  in  Action  k»  Negligence. — In  an  action 
against  a  railroad  company  to  recover  damages  for  -an  injury  susr- 
tained  by  one  of  its  passengers  in  consequence  of  alleged  negli- 
gence on  the  part  of  the  company,  evidence  of  another  accident 
having  occurred  at  the  same  place,  under  similar  circumstances,  is 
inadmissible. 

Contributory  Negugence  —  Drunkenness  —  Proximate  Cause. — 
Drunkenness  is  not  a  defense  by  way  of  contributory  negligence, 
unless  it  was  the  proximate  cause  of  the  death  of  the  deceased.  If 
the  person  injured  got  drunk  under  such  circumstances  chat  any 
reasonably  prudent  man  could  foresee  that  he  was  putting  himself 
in  such  a  condition  that  that  which  resulted  might  probably  happen, 
then  his  drunkenness  would  be  a  defense. 

Idem — Passengers,  Presumptions  by. — A  passenger  has  no  right  to 
presume  that  a  ferry  boat  has  landed  on  account  of  the  chain  guard 
and  barriers  across  the  bow  of  the  boat  being  down,  when  warned 
and  personally  notified  at  the  time  by  those  in  charge  that  a  land- 
ing had  not  been  made. 

Appeal  from  Multnomah  County.  The  facts  are  stated 
in  the  opinion. 

Sidney  Dell^  for  appellants 

Dolph^  Bronaughj  Dolph  dk  Simon^  for  respondent 

By  the  Court,  Prim,  J. : 

This  action  was  brought  by  the  administrator  of  W.  A. 
Perkins,  deceased,  against  the  respondent,  to  recover  dam- 
ages for  the  drowning  of  said  intestate,  as  it  is  alleged, 
through  the  negligence  and  carelessness  of  the  servants  of 
the  respondent. 

At  the  time  of  the  action  complained  of,  the  respondent 
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was  a  corporation  and  in  the  possession  and  management  of 
a  line  of  railroad  from  the  city  of  Salem  to  the  city  of  Port- 
Umd,  Oregon.  It  was  in  the  possession  and  management  of 
cars,  and  also  a  steam  ferry  boat  across  the  Willamette  river 
at  Portland,  for  the  purpose  of  carrying  passengers  to  the 
end  of  its  line  at  the  latter  place.  On  November  16,  1878, 
the  deceased  took  passage  on  the  cars  of  respondent  at  Sa- 
lem, to  be  transported  to  Portland,  having  paid  the  usual 
fare  therefor.  While  said  ferry  boat  was  attempting  to  make 
its  landing  upon  the  west  side  of  said  Willamette  river,  and 
before  it  had  done  so,  the  deceased,  m  attempting  to  go 
ashore,  stepped  off  the  boat  into  the  river  and  was  drowned. 

It  is  alleged  that  this  accident  occurred  in  consequence  of 
the  gross  negligence  and  carelessness  of  the  respondent  in 
this,  in  failing  to  have  sufficient  lights  and  a  chain  or  other 
guard  across  the  bow  of  the  boat  to  prevent  passengers  from 
walking  off  into  the  river  in  the  night  time.  It  is  also 
charged  that  there  was  unskillful  management  in  landing 
ih%  boat  The  negligence  and  carelessness  of  the  respond- 
ent is  denied  in  the  answer,  and  it  is  further  alleged  therein^ 
for  separate  answer,  that  said  accident  was  wholly  caused 
by  the  gross  negligence  and  recklessness  of  said  deceased 
himself;  that  before  the  boat  had  landed  he  left  the  passen- 
ger cabin  upon  said  boat  and  walked  to  the  forward  end  of 
the  deck  of  said  boat,  intended  to  be  occupied  by  teams 
and  vehicles,  and  not  by  passengers;  that  although  warned 
by  the  servants  of  respondent,  then  in  charge  of  said  ferry 
boat,  said  deceased,  in  attempting  to  go  ashore  before  said 
boat  was  landed,  carelessly  stepped  off  of  the  boat  into  the 
river  a£kd  was  drowned. 

The  bill  of  exceptions  discloses  the  following  facts:  The 
train  arrived  at  East  Portland  behind  time — at  about  six 
o'clock  F.  M. ;  it  usually  arrives  there  about  four,  but  was  de- 
layed that  day  on  account  of  the  freight  train  being  off  the 
track  ahead  of  it  at  Oregon  City.  It  was  dark  when  it  ar- 
rived, and  the  train  passengers  (Perkins  among  them)  were 
pat  upon  the  ferry  boat,  to  be  crossed  over  to  the  west  side 
of  the  Willamette  river.  There  was  no  chain  guard  up  that 
night    The  watchman  had  a  lantern,  and  while  the  boat  was 
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crossing  stood  on  the  bow  with  his  back  to  the  pilot-house* 
and  lantern  in  front  of  him,  to  enable  the  captain  to  see 
how  to  steer.  While  the  boat  was  attempting  to  make  its 
landing,  and  before  it  had  done  so,  the  deceased  left  the 
cabin  and  walked  to  the  bow  of  the  boat,  and  in  attempting 
to  walk  ashore  stepped  into  the  river,  the  captain  and  sev- 
eral others  proclaiming  in  a  loud  voice  that  the  boat  had 
not  landed  and  telling  him  to  stand  back.  The  evidence 
also  tended  to  show  that  he  had  been  drinking,  and  was  in- 
toxicated at  the  time ;  that  when  he  attempted  to  get  off  at 
one  side  of  the  boat  some  one  took  hold  of  him  and  turned 
him  back,  and  that  he  immediately  went  to  the  other  side 
and  stepped  off;  that  when  he  stepped  off  the  bow  of  the 
boat  it  was  only  two  or  three  feet  from  the  pontoon. 

The  first  error  assigned  is  as  follows :  1.  The  court  erred 
in  sustaining  the  objection  to  question  Jones,  one  of 
plaintiff's  witnesses,  on  direct  examination,  whether  or  not 
he  knew  anything  of  an  accident  having  happened  at  the 
same  place  on  defendant's  ferry  boat,  under  similar  circum- 
stances, prior  to  the  drowning  of  Perkins;  and,  if  so,  what 
he  knew  about  the  circumstances,  and  in  ruling  out  said  evi- 
dence offered. 

This  evidence  was  properly  rejected  by  the  court.  The 
authorities  cited  by  counsel  for  appellant  to  sustain  this 
proposition  are  inapplicable  and  fail  to  support  it.  Every 
case  of  this  nature  must  depend  on  its  own  facts  and  cir- 
cumstances. If  the  appellant  should  be  allowed  to  prbve 
that  another  accident  had  occurred  there  under  similar  cir- 
cumstances at  some  prior  date,  the  other  side  would  have 
been  entitled  to  inquire  into  the  circumstances  of  thaj;  trans- 
action. The  tendency  of  such  evidence  would  have  been  to 
mislead  and  confuse  the  jury. 

The  second  and  third  assignments  will  be  treated  together. 

2.  The  court  erred  in  refusing  to  give  the  following  charge 
to  the  jury,  as  requested  by  the  plaintiff  in  writing: 
"Drunkenness  is  not  a  defense  by  way  of  contributory  neg- 
ligence, unless  it  was  the  substantial  cause  of  the  injury. 
The  law  protects  persons  who  happen  to  be  drunk  as  ten* 
derly  at  least  as  it  does  persons  capable  of  taking  care  of 
themselves." 


July,  1879.]        Davm  i;:  6.  A  G.  R;  R*  Co;  175 

8.  The  court  erred  in  modi^dng  the  chdfege  requested,  as 
aforesaid :  ^^Drunkeimeas  is  not  a  def ^ise  by  way  of  con^* 
tribatory  negligence,  unless  it  was  the  substantial  cause  of 
the  injury,''  by  omitting  the  remainder  of  said  request  and 
by  adding  the  following:  'In  addition  to  that,  I  will  say 
that  if  the  drunkenness  was  the  proximate  cause  of  the 
death  of  this  person;  if  he  got  drunk  under  such  circum- 
stances as  any  reasonable,  prudent  i^an  could  forsee  that 
he  was  putting  himself  in  such  a  condition  that  this  result 
might  probably  happen ;  if  he  did  that  uiider  those  circum- 
stances,  then  his  drunkenness  would  be  a  defense;  but  the 
mere  fact  that  he  was  drunk,  unless  his  drunkenness  con- 
tributed as  a  proximate  cause,  would  not  be  any  defense." 

The  modified  instruction  given  by  the  court  was  as  favor- 
able to  appellant  as  he  was  entitled  to  ask,  if  not  more  so. 
(42  Iowa,  315;  71  HI.  177.)  There  was  evidence  tending  to 
show  that  the  deceased  was  intoxicated,  but  lio  showing 
that  there  was  any  discrimination  against  him  on  that  ac^ 
count  There  was  no  error  in  either  the  second  or  third 
assignments. 

The  only  remaining  assignment  of  error  is  the  refusal  of 
the  court  to  give  the  following  charge  to  the  jury,  as  re- 
quested by  appellant:  ^^It  was  the  duty  of  defendant  to 
have  some  proper  means  whereby,  when  their  ferry  lioat 
landed  in  the  night-time,  it  could  be  made  known  to  the 
passengers  whether  or  not,  and  when  the  boat  was  properly 
moored ;  and  if,  in  the  absence  of  any  such  signal  or  notice, 
the  passengers  were  permitted  by  defendant  to  pass  off  from 
the  boat  in  a  dark  night,  without  any  reasonable  barrier  in- 
terposed by  defendant,  the  deceased  had  a  right  to  presume 
that  defendant  had  safely  moored  its  boat,  and  to  act  on  that 
presumption." 

In  this  case,  the  deceased  had  no  occasion  to  act  on  the 
presumption  that  the  boat  had  landed  when  he  stepped  off, 
fr(»n  the  fact  that  the  chain  guard  was  down,  for  the  reason 
that  it  appears  from  the  evidence  reported  in  the  bill  of  ex- 
ceptions that,  he  was  then  and  there  warned  and  informed 
by  the  servants  of  the  company,  and  by  several  of  the  pas- 
sengers, that  the  boat  had  not  landed,  and  to  staild  back. 
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In  the  absence  of  any  snch  waming  and  actual  information, 
the  instruction,  and  the  authoritieB  oited  to  support  it, 
would  have  been  applicable. 

That  part  of  the  instruction  relating  to  the  duty  of  the 
respondent  to  furnish  all  suitable  guards  and  barriers  nec- 
essary to  make  a  ferry  boat  safe,  had  alreiady  been  given, 
substantially,  in  the  charge  of  the  court,  and  it  was  not  error 
to  repeat  it.  The  court  charged  as  follows:  "1.  It  was 
the  defendant's  duty  towards  deceased  to  use  the  utmost 
care  and  skill  of  a  prudent  man,  skilled  in  the  particular 
duty  (of  a  common  carrier)  which  he  had  in  charge.  2.  It 
was  defendant's  duty  to  furnish  all  suitable  guards  and  bar- 
riers necessary  to  make  their  ferry  boat  a  safe  means  of 
transit  over  the  river.  3.  When  tiie  negligence  of  the  de- 
fendant is  proximate,  and  that  of  deceased  is  remote^ 
the  action  can  then  well  be  sustained,  although  the  plaintiff 
or  deceased  is  not  entirely  without  fault.  If  there  be 
negligence  on  the  part  of  deceased,  yet  if,  at  the  time  when 
the  injury  was  committed,  it  might  have  been  avoided  by 
the  defendant,  in  the  exercise  of  reasonable  care  and  pru- 
denoe,  plaintiff  may  recover.  The  law  requires  greater  care 
where  life  is  in  peril  than  in  other  cases  affecting  rights 
of  lees  importance;  and  when  a  party  is  rendering  service 
for  compensation,  the  law  holds  him  to  a  greater  degree  of 
care  than  it  does  when  the  service  is  rendered  gratuitously. 
Those  who  render  service  for  compensation  are  held  to  great 
care  for  the  safety  of  human  life.  When  the  contributory 
negligence  of  a  party  is  relied  upon  to  prevent  his  recovery, 
such  negligence,  to  avail  as  a  defense,  must  be  at  least 
ordinary  negligence;  the  fact  that  the  plaintiff  has  been 
guilty  of  slight  negligence,  will  not  defeat  his  right  to 
recover — ^no  man  is  required  to  use  more  than  ordinary  care 
for  his  own  protection." 

The  principal  defense  Interposed  in  this  case  was  that  the 
gross  carelessness  of  the  deceased  was  the  proximate  cause 
of  his  death;  and  there  being  much  testimcmy  disclosed  in 
the  bill  of  exceptions,  tending  to  sustain  that  defense,  the 
verdict  can  not  be  disturbed  here. 

The  judgment  is  affirmed. 
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STATE  OP  OEEGON,  Respondbnt,  v.  TOM,  a  China- 

HAN,  AppBLLANT. 

Chalicnge  or  JUBoit— Bill  of  ExcEprtoNs  must  S»ow  At^  *^t  Evs* 
BEMCz.— Where  the  decision  ol  the  circuit  court  on  the  trial  oi  tha 
challenge  of  a  juror  for  actual  hias  is  assigned  as  error,  the  su- 
preme court  will  not  review  such  decision,  unless  it  appears  in  the 
bill  of  exceptions  that  all  the  evidence  adduced  on  the  trial  of 
such  challenge  in  the  circuit  court  is  reported  to  this  court. 

WzTXEss — ^Rape — Prosecutrix,  though  a  Child,  must  be  Swoi^n. — On 
the  trial  of  a  case,  of  rape  on  a  child,  where  the  child  is  called  as 
a  witness,  and  found  by  the  court  not  to  possess  sufficient  intelli- 
gence to  testify  as  a  witness,  the  declarations  of  such  child  as  to 
the  circumstances  of  the  alleged  rape  caa  not  be  given  in  evidence. 
No  person  can  testify  as  a  witness  unless  first  sworn,  unless  by  the 
consent  of  the  parties. 

Appeal  from  Linn  County. 

The  appellant  was  tried  and  convicted  of  the  crime  of 
rape,  at  the  March  term  of  the  circuit  court  for  Linn  county^ 
George  Klum  was  called  as  a  juror,  and  being  challenged 
for  bias,  in  answer  to  the  usual  questions  stated,  ^that  he 
had  a  fixed  opinioii  as  to  the  guilt  or  innocence  of  defend-^ 
ant;  that  it  would  take  evidence  to  remove  such  ppijuoji; 
that  it  was  founded  upon  what  he  had  read  in  the  news- 
papers touching  the  accusation,  and  upon  statements  made 
to  him  by  persons  who  professed  to  detail  the  facta"  The 
court  denied  the  challenge. 

Lewis  Cox  was  called  as  a  juror,  and  having  been  chal^ 
lenged  for  bias,  answered  as  follows: 

Question.  Have  you  formed  or  expressed  an  opinion  as 
to  tho  guilt  or  innocence  of  the  defendant  in  this  cause  f 
Answer.    I  have. 

Q*    Is  that  a  fixed  opinion?    A.    It  is. 

Q>  Would  it  take  evidence  to  remove  that  opinion!  A. 
It  would. 

Q.  np<»i  what  is  that  opinion  basedt  A,  Upon  what  I 
have  read,  and  upon  what  I  have  heard  from  perscms  who 
pretended  and  professed  to  detail  the  facta  There  has  been 
a  great  deal  of  talk  about  this  case. 

The  juTdT  was  then*  submitted  to  the  court  by  appellant's 
eoonsel,  and  the  oonrt  asked  him  the  following  que^on: 
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^^Can  you  try  this  case  fairly  and  impartially!''  Appellant 
objected  to  the  question,  by  his  counaeL  The  court  oyer*- 
ruled  the  objection,  and  appellant,  by  his  counsel,  excepted ; 
and  the  juror  answered,  ^^I  think  I  can."  Whereupon  tibe 
court  held  that  said  Lewis  Cox  was  a  competent  juror,  and 
refused  to  sustain  the  challenge. 

Upon  tiie  trial,  two  witnesses  were  allowed,  against  the 
appellant's  objection,  to  testify  to  statements  made  to  them 
by  the  prosecutrix,  a  child  five  years  of  age,  as  to  the  facts 
constituting  the  alleged  rape.  In  the  one  case,  the  conver- 
sation took  place  eleven  days  after  the  event,  and  in  the 
other,  on  the  day  'Hihe  Chinaman  was  arrested.''  The 
prosecutrix  was  offered  as  a  witness,  and  objected  to  on  the 
ground  that  her  age  r^idered  her  incapable  of  receiving 
just  impressions  of  the  facts  to  which  she  was  to  testify. 
Thereafter  the  court  allowed  hw  to  be  examined  without 
being  sworn. 

H.  S.  Strahan,  L.  Flyrm^  and  Bonham  db  Hamsey^  for  ap- 
pellant. 

/.  /•  Whitney^  District  Attorney^  for  the  state. 

By  the  Court,  Boise,  J.: 

The  first  question  presented  is  as  to  the  challenges  of  the 
jurors,  George  Klum  and  Lewis  Cox,  for  actual  bias.  To 
disqualify  a  juror  for  actual  bias,  he  must  be  shown  to 
have  a  state  of  mind  in  reference  to  the  action  or  party 
chall^iging,  which  satisfies  the  judge  trying  the  cause,  in 
the  exercise  of  a  sound  discreticm,  that  the  juror  can  not  try 
the  issue  impartially.  (Code,  sea  183.)  ^'But  on  the  trial 
of  such  challenge  for  actual  bias,  although  it  should  appear 
taat  the  juror  challenged  has  formed  or  expressed  an  opin- 
ion upon  the  merits  of  the  cause,  from  what  he  may  have 
heard  or  read,  such  opinion  shall  not  of  itself  be  sufficient 
to  sustain  the  challenge,  but  the  court  must  be  satisfied, 
ftom  all  the  circumstances,  that  the  juror  cannot  disregard 
such  opinion,  and  try  the  issue  impartially."  (Code,  sec 
185.)  These  provisions  of  the  statute  have  somewhat  modi- 
fied the  practice  from  what  it  was  in  the  matter  of  tiying 
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challenges  of  juroirs,  and  the  questions  presented  in  this 
case  mast  be  determined  so  as  to  harmonize  with  these  pro- 


The  questions  propounded  to  the  jurors  elicited  answers 
firam  them,  that  ihey  had  formed  opinions  as  to  the  guilt  or 
innoQBiioe  of  the  priscmer,  and  that  they  thought  they  were 
fixed  opinions,  and  that  it  would  take  evidenoe  to  remove 
them.  The  opinions  were  therefore  not  so  fixed  that  they 
oould  not  be  removed  by  evidence  which  should  show  the 
fiids  of  the  case  diffei'ent  from  what  the  jurors  had  heard 
thcan  related.  This  kind  of  opinions  would  not,  under  the 
rule  laid  down  in  section  185  of  the  code,  disqualify  a  juror, 
for  his  opinion  could  and  would  be  changed  if  the  evidence 
should  show  the  faets  not  to  be  as  he  had  heard  th^m  stated. 
As  to  whether  the  juror  was  impartial  or  not,  was  a  ques- 
1i<m  to  be  tried  by  the  court  from  the  evidence  before  him. 
Before  we  can  judge  whether  the  discretion  exercised  by 
him  in  overruling  the  challenglds  was  a  sound  discretion  and 
properly  exercised  in  this  case,  we  must  have  all  the  evi- 
dence before  us  in  this  court  that  was  adduced  on  the  trial 
of  the  challenge  in  the  circuit  court 

It  does  not  appear  from  the  bill  of  exceptions  whether  or 
not  all  the  evidence  that  was  before  that  court  has  been  re- 
ported to  this  court  We  can  not,  therefore,  try  the  chal- 
lenge here,  for  this  court  will  not  review  any  question  of 
fact  unless  all  the  evidence  is  reported  on  which  the  circuit 
ocNirt  based  its  opinion  or  finding.  If  all  the  evidence  ad- 
duced in  the  court  belotf  in  the  trials  of  these  challenges  is 
in  the  bill  of  exceptions,  that  fact  should  have  been  stated ; 
and  as  it  is  not  stated,  we  must  presume  that  the  circuit 
ooort  had  sufficient  evidenoe  to  support  its  findings. 

The  next  question  presented  is  as  to  the  objections  to  the 
evidence  of  the  declarations  of  Buby  Sumption,  the  child 
on  whom  the  rape  was  alleged  to  have  been  committed.  The 
eoort  held  that  she.  was  not  possessed  of  sufficient  intelli^ 
gSDce  to  receive  just  impressions  of  the  facts  concerning 
whidi  the  counsel  for  the  state  proposed  to  examine  her,  or 
of  relating  them  truly.  But  the  court  permitted  her  mother 
and  step-father  to  detail  communicaticms  they  had  had  with 
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ber^  in  which  she  rela<^  to  them  facts  concerning  tiie  eon* 
ditct  of  the  prisoner  towtods  hep,  luid  what  he  said  and  did 
to  her  at  the  time  and  in  the  commission  of  the  alleged' 
crime  on  her  p^:'Son. 

It  is  a  rule  that  the  declarations  of  ihe  prosecutiiz  in 
case  of  rape,  made  immediately  after  the  commission  of  the 
crime,  may  be  given  in  evidence  to  corroborate  her  testi- 
mony on  the  trial,  and  it  may  also  be  proved  that  she  made 
complaint,  but  the  particulars  of  the  complaint  made  can 
not  be  admitted  in  evidence  as  to  the  truth  of  her  statement. 
In  Phillips  on  Evidence,  voL  1,  p.  184,  the  rule  is  laid  down, 
^'The  particulars  stated  by  the  prosecutrix  as  to  the  vio- 
lence used,  or  the  person  who  committed  the  violence,  can 
not  be  received.  The  evidence  should  be  confined  to  the 
bare  proof  of  the  fact  that  a  complaint  of  personal  violence 
was  made,  and  that  an  individual  was  charged,  without 
mentioning  his  name.''  Also  the  appearance  of  the  person 
of  the  prosecutrix  and  her  clothing  may  be  diown,  and  that 
she  promptly  divulged  the  crimd  and  made  search  for  the 
offender.  If  the  rape  be  charged  to  have  been  committed 
on  an  infant,  her  declarations  of  the  circumstances  can  not 
now  be  proved  further  than  that  she  made  complaint  It  was 
once  held  by  Sir  Matthew  Hale,  that  though  the  infant  had 
not  sufficient  understanding  to  be  competent  to  testify  as  a 
wilsiess,  still  she  ought  to  be  heard  without  oath,  to  give 
the  court  information. 

But,  says  Sir  William  Blackstone  (4  Com.  214) :  ''It  is 
now  settled  (Brazier's  case,  before  the  twelve  judges),  that 
no  hearsay  evidence  can  be  given  of  the  declarations  of  a 
child  who  hath  not  capacity  to  be  sworn,  nor  can  such  child 
be  examined  in  court  without  oath;  and  that  there  is  no 
determinate  age  at  which  the  otith  of  a  child  ought  either 
to  be  admitted  or  rejected."  The  rule  that  the  declarations 
of  one  incompetent  to  testify  can  not  be  admitted  in  evi- 
dence, is  now  the  established  doctrine  in  the  states  of  the 
Union,  so  far  as  we  have  he&a  able  to  discover.  In  New 
York,  in  the  case  of  People  v.  McGee  (1  Denio,  24),  the 
court  says :  ''The  rule  is  tiiat  when  the  person  upon  whom 
die  offense  is  diarged  to  have  been  committed  is  inoompeN. 
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tent  by  iwuacm  of  kifancy ,  idiocy,  insanity,  and  the  like,  to  be 
sworn  and  give  evidence  as  a  witness,  no  evidence  of  the 
assertions  or  declarations  of  such  perscm,  descriptive  of  the 
offense  or  of  the  offender,  can  be  received  in  evidence;  and 
that  the  declarations  of  the  person  upon  whom  the  injury 
has  been  committed  in  relation  to  it,  are  only  proper  to  be 
given  in  evidence  to  affect  the  credibility  of  the  person, 
after  having  testified  in  the  case. 

The  only  remaining  point  in  the  case  is  that  there  was 
error  in  the  proceedings  in  the  circuit  court,  in  admitting 
the  statemtots  of  Ruby  Sumption  to  be  made  to  the  jury 
without  her  having  been  first  sworn.  The  statement  shows 
that  she  had  some  intelligence,  and  was  capable  of  relating 
what  she  knew,  and  that  she  should  have  been  sworn,  and 
her  statement  then  taken.  Under  our  present  practice, 
more  liberality  prevails  in  admitting  witnesses  than  for- 
merly, and  all  the  tests,  except  unsoundness  of  mind  and 
want  of  intelligence,  are  abolished,  and  the  jury  are  allowed 
to  receive  the  evidence  and  weigh  it,  and  give  to  it  such 
consideration  as  in  their  judgment  it  deserves.  But  no  wit- 
ness can  testify  without  being  first  sworn,  unless  by  the 
consent  of  parties,  and  we  think  it  was  error  to  receive  her 
statement  without  her  having  first  been  sworn.  (Code, 
251,  sec.  699.) 

The  judgment  of  the  circuit  court  will  be  reversed,  and  a 
new  trial  ordered. 


B.    HAMBURGER,    Respondent,    v.  PETER    and 
BRIDGET  GRANT,  Appellants 

Feaudulent  Conveyance. — ^Where  the  amount  of  a  creditor's  claim 
was  only  three  dollars  and  fifty  cents :  Held,  that  a  court  of  equity 
would  not  interfere  to  set  aside  a  conv^ance,  alleged  to  be  fraudu- 
lent, at  the  suit  of  such  creditor. 

Appeal  from  Clatsop  County. 

The  appellants  are  husband  and  wife.  The  respondent 
all^pes,  that  on  the  thirteenth  day  of  July,  1878,  he  recov- 
ered judgment   against   the    appellant,   Peter   Grant,   for 
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seventy-seven  dollars  and  twenty-seven  cents,  upon  which 
an  execution  was  issued  on  the  twenty-fifth  of  the  same 
month,  and  returned  unsatisfied  except  as  to  four  dollars; 
that  on  July  10,  1877,  Grant  entered  into  a  contract  with 
one  Armstrong  for  the  purchase  of  the  property  in  ques- 
tion; that  thereafter,  on  the  eighteenth  of  July,  1877,  and 
after  the  greater  portion  of  the  debt  recovered  upon  had 
been  contracted,  the  appellants,  for  the  purpose  of  defraud- 
ing their  creditors^  and  to  prevent  the  respondent  from  col- 
lecting his  claim,  caused  the  property  bargained  for  by 
Peter  Grant  to  be  conveyed  by  Armstrong  to  Bridget, 
Peter's  wife,  without  consideration.  The  appellants  deny 
that  the  indebtedness  in  question  was  contracted  prior  to 
the  conveyance  complained  of,  or  that  there  was  any  in- 
debtedness by  Peter  Grant  to  Hamburger,  at  that  time,  or 
that  the  conveyance  was  fraudulent,  and  it  is  alleged  that 
the  property  described  was  purchased  by  money  which  con- 
stituted a  part  of  Bridget's  separate  estate. 

The  referee  found  that  at  the  time  the  conveyance  was 
made,  Peter  Grant  was  only  indebted  to  Hamburger  in  the 
sum  of  three  dollars  and  fifty  cents.  The  court  below 
found  that  the  conveyance  from  Armstrong  to  Bridget 
Grant  was  made  in  contemplation  of  future,  as  well  as  of 
existing  debts,  and  was  fraudulent,  and  decreed  that  it  be 
set  aside, 

/.  Q.  A.  Bowlby^  and  0.  F.  Bellj  for  appellants. 

/•  W,  Rohh  and  C,  TT.  Fulton^  for  respondent. 

By  the  Court,  Kellt,  C.  J.: 

We  think  that  the  weight  of  testimony  in  this  case  shows 
that  the  contract  made  on  the  tenth  of  July,  1877,  for  the 
purchase  of  the  house  and  leasehold  interest  was  made  with 
Armstrong  by  Bridget  Grant  and  not  by  her  husband  Peter, 
the  defendant;  and  that  she  paid  for  the  property  out  of 
her  own  money,  and  on  the  eighteenth  of  July,  1877,  took 
the  conveyance  from  Arhistrong  in  her  own  name. 

The  referee  found  that  on  that  day  Peter  Grant  was  in- 
debted to  the  plaintiff  in  the  sum  of  three  dollars  and  fifty 
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ceDt&  We  think  the  evidence  fails  to  establish  the  fact  that 
the  conveyance  was  taken  in  the  name  of  Bridget  Grant  to 
defraud  the  plaintiff  out  of  this  small  sum  of  money.  More- 
ovw,  the  interposition  of  a  court  of  equity  ought  not  to  be 
asked  to  set  aside  a  deed  on  the  ground  of  fraud  for  such  a 
small  sum  of  money.  For  these  reasons  the  decree  of  the 
court  below  will  be  reversed  and  the  complaint  dismissed. 
Decree  reversed. 


a  L.  PARKER,  Respondent,  v.  MOSES  ROGERS,  Ap- 

PELLANT. 

Tide  Lands — Gkantee  of  Rifakian  Owner. — ^A  person  who  has  pur- 
chased tide  land  of  a  riparian  proprietor  has  the  exclusive  right 
to  a  deed  from  the  state  to  such  tide  land,  if  he  makes  his  applica- 
tion to  purchase  in  the  time  allowed  by  the  statute. 

DoKAHON  Law — Bond  for  Deed. — ^A  bond  for  a  deed  to  land,  made 
prior  to  September  27,  1850,  can  be  enforced  against  the  obligee 
after  he  obtains  a  patent  from  the  United  States  under  tiie  act  of 
September  27,  1850. 

Whabf  Rights — ^Reservation  of  Privileges. — Where,  in  a  conveyance 
of  a  lot  bounded  on  tide  water,  the  grantor  reserves  all  privileges 
around  said  lot,  it  is  a  reservation  of  the  right  of  wharfing. 

This  is  a  suit  brought  to  have  the  appellant,  Moses  Rogers, 
decreed  to  be  a  trustee  for  the  respondent^  Parker,  of  what- 
'ever  title  he  acquired  under  and  by  virtue  of  a  deed  exe- 
cuted by  the  board  of  tide  land  commissioners  to  said  Rog- 
ers, lot  8,  in  block  8,  in  McClure's  addition  to  the  city  of 
Astoria.    The  facts  are  as  follows : 

One  John  McClure,  prior  to  the  twentieth  day  of  April, 
A.  D.  1850,  was  a  white  male  citizen  of  the  United  States,  a 
resident  of  Oregon,  and  a  married  man,  and  was  a  se£tler 
and  residing  upon,  and  cultivating,  that  part  of  the  public 
domain  in  Oregon  afterwards  known  as  McClure's  Donation 
CUum,  upon  which  a  portion  of  the  town  of  Astoria  now 
stands,  and  which  claim  embraced  so  much  of  lot  six  in 
block  ei^t  as  lies  above  ordinary  high-water  mark  of  the 
Columbia  river.  After  the  passage  of  the  act  of  congre^ 
of  September  27,  1850,  commonly  known  as  the  donation 
law,  John  McClure  notified  upon  and  continued  his  resi- 
dence upon  and  cultivation  of  said  donation  claim,  and  in 
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all  respects  complied  with  the  conditions  and  provisions  of 
said  act,  so  as  to  become  entitled  to  said  donation  and  to  a 
patent ;  and  on  or  about  the  twenty-seventh  day  of  ACarch^ 
A.  D.  1866,  a  patent  was  duly  issued  to  said  McClure  and 
Louisa,  his  wife. 

Prior  to  the  twentieth  day  of  April,  1850,  McClure  had 
laid  off  a  portion  of  said  donation  land  claim  as  a  town  site 
into  lots  and  blocks — ^the  blocks  numbered  from  one  to 
eight  and  over — and  made  a  map  thereof.  Block  eight 
on  said  map,  as  laid  out,  was  situated  partly  below  and 
partly  above  ordinary  high-water  mark  of  the  Columbia 
river — ^that  is  to  say,  ordinary  high-water  mark  of  the  river 
crosses  lot  6  in  block  8,  several  feet  south  of  the  north  end 
of  said  lot;  and  ordinary  low-water  mark  crosses  lot  8  in 
block  8  several  feet  north  of  the  south  line  of  lot  3 — lot  B 
lies  immediately  north  of  and  adjoining  said  lot  6.  On  the 
twentieth  of  April,  1850,  McClure  delivered  to  one  W.  S. 
Keene  his  obligation  under  seal,  and  reciting  that  he  had 
sold  lot  6  in  block  8,  "being  fifty  feet  front  by  one  hundred 
In  depth  only,  and  bounded  on  one  side  by  the  Columbia 
river,"  and  obligating  himself  and  his  heirs  to  make  to 
Keene  a  deed  in  fee  simple  to  the  lot,  "bounded  as  above 
described,"  "with  a  full  reservation  of  all  and  every  privi- 
lege around  said  lot." 

About  the  fourth  of  February,  1858,  McClure  and  wife 
conveyed  all  their  interest  in  the  donation  claim  to  Cyrus 
Olney,  including  so  much  of  block  eight  as  was  situated 
within  the  boundaries  of  the  claim,  and  all  the  riparian 
rights  appurtenant  thereto.  Olney  took  with  notice  of 
Keene's  purchase.  Thereafter,  and  on  the  nineteenth  of 
September,  1865,  Olney  conveyed  to  the  appellant  said  lot 
six  in  block  eight.  The  deed  contained  a  reservation  in  the 
following  words:  "Exclusive  of  any  wharfing  privileges." 
The  appellant  had  already  succeeded  to  the  rights  of  Keene 
in  said  lot  six,  and  was  in  possession  of  so  much  of  it  as 
lies  above  ordinary  high  water.  Thereafter,  and  for  a  valu- 
able consideration,  Olney  conveyed  to  the  respondent,  Par- 
ker, lot  three  in  block  eight. 

The  appellant,  Rogers,  on  the  third  day  of  August,  1876, 
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procared  from  (he  board  of  commissioners  for  the  sale'  of 
state  lands,  a  deed  from  the  state  for  the  tide  lands  in  front 
of  lot  number  six,  which  covers,  and  under  which  he  claims 
lot  number  three.  Prior  to  the  application  by  Sogers  to 
purchase  from  the  state  board,  Parker,  the  respondent,  had 
erected  a  wharf  and  building. 

Wm.  Strong  dk  SanSy  for  appellant: 

The  land,  as  described  in  the  bond  of  McCSure  to  Keene 
of  file  twentieth  day  of  April,  1850,  is  bounded  on  one  side 
by  the  Columbia  river.  To  be  sure,  it  says  that  is  one  hun- 
dred feet  only  in  depth,  but  by  the  well-established  rule  of 
construction,  if  the  one  hundred  feet  line  does  not  reach 
the  Columbia  river,  it  must  be  extended  until  it  does ;  dis- 
tances must  yield  to  natural  objects.  There  is  this  resei'va^- 
ti<m  in  the  deed,  viz.:  ^^With  a  full  reservation  of  every 
privilege  around  said  lot."  This,  we  contend,  is  not  suffi- 
ciently certain  in  descripti<»i  to  reserve  anything.  The 
property  reserved  must  be  described  with  the  same,  accur- 
acy as  in  a  deed.    (8  Washb.  on  Beal  Prop.  377.) 

If  the  reservation  was  good,  it  is  to  McClure  alone,  the 
word  assign  nowhere  being  used.  "A  reservation  being 
equal  to  a  grant,  there  must  be  proper  words  of  limitaticMi 
and  inheritance  if  the  grantor  intends  to  secure  it  to  him* 
self  and  his  heirs,  or  to  extend  the  enjoyment  beyond  his 
own  lifsL"  (8  Washb.  on  Beal  Prop.  877,  sec.  67;  9  Johns. 
73.) 

It  18  admitted  that  Rogers  has  succeeded  to  all  the  rights 
of  Keene,  under  the  bond  of  April  20,  1850.  It  is  said  that 
Rogns  took  a  deed  from  Olney,  September  19,  1865,  con- 
taining this  clause :  ^^Ezdusive  of  any  wharfing  privileges.'' 
If  this  is  anything,  it  is  an  exception  out  of  a  grant ;  some- 
thing which  did  not  belong  to  the  party  who  made  the 
grant;  the  wharfing  rights  were  all  outside  of  the  donation 
land  claim  of  McClure.  And  it  is  neither  a  principle  of 
law  nor  equity,  that  where  a  party  taxes  a  quitclaim  deed 
for  a  portion  of  a  tract  of  land  he  claims,  he  is  thereby  ^i^ 
topped  from  claiming  the  remainder  of  the  tract. 
Oar  title  to  the  property  in  controversy  rests  upon  tb? 
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state  deed,  which  stands  unimpeached  by  the  testimony. 
There  was  no  mistake  or  inadvertenoe.  The  board  intended 
to  give  the  deed  to  Sogers,  and  that  intention  was  carried 
out  There  is  not  the  slightest  testimony  going  to  show 
iiny  fraud  in  act  or  design  upon  the  part  of  Eogers  in  ap- 
plying to  purchase  tide  lands  in  front  of  and  abutting  upon 
land  that  he  did  own.  There  is  nothing  to  justify  any  fraud 
or  mistake  of  fact  upon  the  state  board.  And  it  seems  not 
altogether  decorous  in  a  state  court  of  justice — ^in  the  su- 
preme court  of  the  state — ^that  private  litigants  should  be 
heard  without  proof,  or  sufficient  foundation  in  fact  to 
raise  even  a  su^icion,  to  charge  fraud  upon  state  officials 
in  the  exercise  of  their  quasi-judicial  functions  for  the  pur* 
pose  of  gaining  advantage  in  a  suit  in  which  they  alcme  are 
interested. 

We  also  rest  up<m  our  title  through  the  bond  of  McClure 
to  Keene,  and  the  law  of  this  land  which  gives  the  tide  land 
to  him  who  owns  the  river  bank  upon  which  it  fronts,  ubt 
less  some  one  else  shall  show  that  he  is  entitled  to  purchase 
under  some  provisions  of  law,  and  has  purchased.  Until 
he  has  purchased,  what  right  has  he  except  to  present  his 
proofs  to  the  board  and  ask  the  proper  courts  for  a  maa- 
damus  to  compel  th^n  to  make  a  deed?  The  title  or  claim 
of  Parker,  the  respcmdent,  must  come  either  from  the  deed 
made  to  him  by  Cyrus  Olney  on  the  eighteenth  of  Novem* 
ber,  1870,  or  it  must  come  through  proceedings  before  the 
state  board  of  conunissioners  for  the  sale  of  state  lands. 
-  Now  as  to  the  claim  of  title  by  the  deed:  To  hold  that 
McClure  could  convey  this  to  Olney  and  Olney  to  Parker, 
and  thus  give  him  a  good  title  to  the  same  on  the  ground 
that  McClure  acquired  such  title  under  his  donation  patent, 
would  be  to  hold  that  all  patents  of  land  that  fronts  on  tide 
water  embrace  the  tide  lands  in  front  of  them,  and  that  the 
state  is  not  the  owner  of  such  tide  lands.  Did  he  acquire 
any  rights  under  the  state  tide  land  laws?  The  land  claimed 
by  the  respondwt  is  tide  land,  and  there  is  other  tide  land 
between  it  and  the  bank  above  high  water.  The  statute 
provides  that  the  owner  of  land  abutting  or  fronting  on  the 
yiver  has  the  absolute  right  to  purchase  all  the  tide  land  in 
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froDt  of  the  land  so  owned,  subject  to  the  following  proviso. 
Provided,  that  if  valuable  improvements  have  been  made 
upon  any  of  ihe  tide  lands  of  this  state  before  the  title  to 
the  land  on  the  shore  shall  have  passed  from  the  United 
States,  the  owner  of  such  improvements  shall  have  the  ex« 
elusive  right  to  purchase  the  lands  so  improved,  extending 
to  low-water  mark,  for  the  period  of  three  years  from  the 
approval  of  the  act  to  which  this  is  amendatory.  (Act 
approved  October,  1874.  The  act  to  which  it  was  amenda- 
tory was  approved  October  28,'  1872.) 

Parker  is  clearly  not  entitled  to  claim  the  patent  from  the 
state,  because  he  does  not  own  the  bank  upon  which  it 
fronts.  He  is  clearly  not  entitled  under  the  proviso ;  for,  as 
has  been  before  shown,  the  title  passed  from  the  United 
States  on  the  twenty-seventh  day  of  March,  1866,  and  Par- 
ker made  no  improvements,  valuable  or  otherwise,  and  none 
were  made  on  said  land  by  any  one  else  prior  to  the  time 
when  Parker  bought  this  property  of  Olney,  November  18, 
1870. 

Doiph,  Bronaughj  Dolph  <&  Simon^  for  respondent: 

A  grant  of  land  adjacent  to  a  navigable  stream  extends 
only  to  meander  lines  of  ordinary  high  water.  {Hinman  v. 
Warren,  6  Or,  408;  R.  R.  Co.  v.  Schurmeir,  7  Wall.  272; 
Kraust  v.  Crawford^  18  Iowa,  549.)  The  owner  of  the  shore, 
by  virtue  of  such  ownership,  has  a  right  to  construct  wharves, 
bridges,  piers,  and  landing  places  below  low-water  mark,  if 
he  conforms  to  the  regulations  of  the  state,  and  does  not 
obstract  the  paramount  right  of  navigation.  {Dalton  ^}. 
Strang,  1  Black,  23;  Railroad  Co,  v,  Schurmeir^  7  Wall. 
272;  Lockwood  v.  If.  Y.  c&  New  Baven  Railroad  Co.,  37 
Conn.  387;  Tatea  v.  Milwaukee,  10  Wall.  497;  Grant  v. 
Davenport,  18  Iowa,  179 ;  Angel  on  Tide  Waters,  171,  234 ; 
Bowman^s  Devisees  v.  Watham,  2  McLean,  376;  Austin  v. 
Carter,  1  Mass.  231.)  This  right  may  be  transferred  with- 
out the  shore,  or  may  be  reserved  upon  sale  of  the  shore. 
{GoodseU  V.  Lawson,  42  Md.  348;  Elizabeth  Phillips  v. 
Jacob  Rhodes,  7  Met  822 ;  Errmns  v.  TumbuU,  2  Johns.  322 ; 
Welch  et  oL.  v.  Taylor  et  al,,  ante.) 
Tide  lands  belong  to  the  state  by  virtue  of  its  sovereignty, 
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and  do  not  pass  by  United  States  patent.  (BirMian  v. 
Warrerij  6  Or.  408;  Welch  et  dl.  v.  Taylor  et(d,^  ante.)  Prior 
to  the  conveyance  from  Cjrrus  Olney  to  the  appellant,  April 
19,  1865,  Olney  had  a  right  under  the  act  of  October  17, 
1862,  to  wharf  out  in  front  of  lot  6,  and  this  right  he  re- 
served. (General  Laws,  787.)  Application  to  purchase 
tide  lands  confers  a  right  to  be  lost  only  by  the  fault  of  the 
applicant.  (43  Cal.  56.)  Parker  was  entitled  to  purchase 
under  the  amendatory  act  of  1864,  and  Rogers  was  not  enti- 
tled to  purchase  under  either  act.  (General  Laws  of  Ore- 
gon, sec.  69,  p.  644;  Laws  of  1874,  76.)  A  party  obtaining 
a  grant  or  patent  from  the  state  to  lands  which  equitably 
belong  to  another,  will  hold  the  legal  title  in  trust  for  that 
other.  (33  Cal.  262,  263;  20  Ark.  664;  88  OaL  90;  80  Cal. 
306,  and  cases  cited ;  6  Or.  26.) 

By  the  Court,  Boise,  J. : 

From  the  admitted  facts,  Rogers,  before  he  received  the 
deed  from  Olney,  was  the  owner  in  equity  of  lot  6  in  block 
8  in  tiie  city  of  Astoria  under  the  bond  executed  by  MoClure 
to  Keene,  for  it  has  been  uniformly  held  that  a  contract  for 
the  sale  of  a  donation  claim  by  one  in  possession  under  the 
provisional  government  of  Oregon  made  prior  to  September 
27,  1850,  the  date  of  the  donation  law,  so  called,  can  be  in- 
ferred against  the  obligee,  who  afterwards  obtains  a  patent 
under  such  act,  or  his  assignees,  who  buy  with  notice. 
{Larrib  v.  Davenport^  1  Sawyer,  609.)  The  words  in  said 
bond,  "with  a  full  reservation  of  all  and  every  privilege 
around  said  lot,"  were  undoubtedly  intended  to  operate  as 
a  reservation  of  the  right  to  build  a  wharf.  The  language 
being  general  and  reserving,  all  privileges  would  include 
everything  appurtenant  to  said  lot,  and  is  more  comprehen- 
sive than  the  reservation  in  the  deed  by  Olney  to  Rogers, 
when  wharfing  privileges  alone  are  reserved  to  the  grantor; 
so  that  the  deed  from  Olney  to  Rogers  granted  to  him  all 
the  interest  in  the  lots  which  he  was  equitably  entitled  to 
under  the  bond  from  McClure  to  Keene.  Such  being  the 
situation  of  the  parties,  Olney  and  Rogers,  in  reference  to 
the  title  to  lot  6,  we  will  now  consider  what  rights  were  con- 
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fvred  on  thcoo,  or  <mo  either  of  theni^  I7  the  law  of  1862, 
gnjitiiig  the  right  of  building  whervee  to  persons  owning 
lands  on  tide  wsters.  Section  1  of  that  act  provides,  '^that 
the  owner  of  any  land  in  this  state,  lying  upon,  any  naviga- 
ble stream  or  other  like  witer  within  the  corporate  limits  of 
any  incorporated  town  therein,  is  hereby  antborized  to  coor 
struct  a  wharf  or  wharves  upon  the  same,  and  extend  tacth 
wharf  or  wharves  into  such  stream  or  other  like  water  be- 
ycmd  low-water  mark,  so  lar  as  may  be  necessary  and  con- 
venient for  the  use  and  accommodation  of  any  ^ps  or 
other  boats  or  vessels  that  may  or  can  navigate  such  staream 
or  otiier  water.'' 

At  the  time  this  law  was  enacted,  Astoria  was  an  incor* 
porated  town,  and  al8  the  evidence  shows,  had  been  laid  out 
into  blocks  and  lots,  and  some  of  these  lots  were  situated 
entirely  below  high-water  mark;  such  lots  as  were  beloi»t 
hi^-water  and  above  low-water  were  the  property  of  the 
slate,  and  no  law  had  then  been  enacted  providing  for  the 
'sale  of  tide  land&  When,  thmef ore,  a  franchise  was  grintM 
to  the  owner  of  any  land  lying  on  tide  water  to  construct  Iei 
wharf  on  his  said  land  and  extend  it  beyond  the  line  of  low 
water,  such  franchise  necessarily  included  the  eight  to  build 
the  wharf  over  the  land  between  high  and  low  water^  Why 
the  statute  makes  no  mention  of  the  tide  lands  over  which 
the  wharf  must  neioessarily  be  extended  is  not  now  apparent, 
and  it  may  be  that  it  was  then  thought  that  these  lands  wei^ 
private  property  and  the  subject  of  sale,  as  they  were  then 
daimed  as  such  property,  being  sold  like  the  lands  above 
high  water.  The  legislature  seems  to  have  assumed  that 
these  tide  lands  were  the  subjects  of  sole  by  the  owner  of 
the  adjacent  land  above  high  vi^ater  in  th3  act  of  1874, 
where  it  is  provided  that  the  purchaser  of  any  tide  land 
from  the  owner  of  the  land  adjacent  to  such  tide  land  shall 
have  the  right  to  purchase  the  same  from  the  state.  By 
this  act  the  legisdature  recognizes  the  rights  of  pfurchasers 
horn  adjacent  owners.  It^  is  a  deaf  rule  that  any  franchise 
iriddi  is  the  subject  of  sale  may  also  be  the  subject  of  res- 
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tenant  to  land,  passes  widi  it,  being  an  incorporeal  heredita* 
ment,  but  the  right  to  build  a  wharf  on  the  land  of  the  state 
below  high  water  is  a  franchise  which  attaches  to  the  tide 
land,  and  it  is  appurtenant  to  it  rather  than  to  the  adjacent 
land,  for  it  can  be  severed  from  the  adjacent  land  and  en- 
joyed without  it.  The  legislature  has  established  the  right 
of  the  adjacent  owners  to  sell  the  right  of  wharfing  on  the 
adjoining  tide  lands,  by  recognizing  such  sales  and  giving 
the  owners  thereof  the  preference  to  purchase. 

There  is  no  other  construction  that  will  harmonize  these 
statutes  and  carry  out  the  evident  intention  of  the  legislature 
to  secure  these  lands  to  those  who  have  purchased  th^n 
from  the  owners  of  the  adjacent  lands  and  made  improve- 
ments on  them.  It  seems  to  have  been  the  uniform  purpose 
of  the  legislature  to  protect  those  who  had  purchased  these 
lands  from  riparian  proprietors  or  who  in  good  faith  had 
made  valuable  improvements  on  them.  For  the  act  of  1872 
(General  Laws,  044)  provides  for  the  protection  of  tiiose 
who  had  made  such  improvement  on  the  tide  lands  prior  to 
the  issuance  of  a  patent  to  the  adjacent  lands.  This  act 
being  deemed  insufficient,  the  act  of  1874  was  passed,  which 
has  extended  the  provisions  of  the  act  of  1872,  and  provides 
for  protection  of  those  who  have  purchased  tide  lands  from 
the  proprietor  of  the  adjacent  land.  Thou^  the  state  was 
under  no  legal  obligation  to  recognize  the  rights  of  eithesr 
the  riparian  owner  or  those  who  had  occupied  these  tide 
lands,  still  the  legislature,  considering  the  fact  that  these 
lands  had  been  dealt  with  as  private  property  and  improved 
sometimes  by  the  erecticm  of  expensive  structures  which 
were  a  great  advantage  to  commerce,  made  what  we  think 
wise  and  just  provisions  for  the  protection  of  those  who 
had  spent  their  money  in  purchasing  and  improving  these 
lands,  which  improvements  were  in  many  oases  absolutely 
necessary  as  aids  to  commerce. 

We  think  the  admitted  facts  in  this  case  show  that  Parker 
was  a  purchaser  of  the  former  adjacent  proprietor,  who  had 
reserved  the  right  of  wharfing,  and  that  that  right,  iondor 
the  laws  of  the  state,  did  not  belong  to  Boger&  At  the  tim* 
the  application  for  purchase  of  the  land  in  eontrDveywy  was 
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made  to  the  state  board,  Parker  had  the  exclusive  right  to 
purchase  the  land  from  the  state,  and  the  deed  from  the 
0tate  should  have  been  given  to  him  and  not  to  Bogers. 
The  decree  of  the  drcoit  court  will  be 


JOHN  McCULLOUQH,  Appellant,  v.  M.  S.  HJBLLMAN 

AND  W.  H.  CLABK,  Besponbents. 

SuBETV,  HOT  Discharged  by  Judgment  against  Psincipal.— The  re* 
ODTcry  of  a  judgment  against  a  principal  debtor  on  a  note  given 
by  him,  is  no  bar  to  an  action  against  him  and  another  on  a  note 
given  as  collateral  secnrity  for  the  debt  of  the  principal  unless  such 
judgment  has  been 


Appeal  from  Grant  Countv.  The  facte  are  stated  in  the 
opinion. 

ShaUuek  dk  Kitten^  for  appellant: 

In  the  absence  of  any  express  agreement  on  the  subject, 
the  bidder  of  a  daim  as  collateral  security  may  sue  on  it 
and  hold  the  money  when  collected  in  place  of  the  collateral 
instrument.  {Nelson  v.  Edwards^  40  Barb.  279;  Janes  v, 
Hawkins^  17  Ind.  560;  Dix  v.  Tally,  14  La.  An.  456.)  A 
collateral  security  is  not  extinguished  by  a  recovery  of  judg- 
ment for  the  principal  debt  {Bank  of  Ohevumgo  v.  Hyde^  4 
Cowen,  567.)  Though  the  note  representing  the  principal 
debt  may  be  merged  into  a  judgment  thereon,  yet  the  collat- 
eral securities  therefor,  whether  upon  real  or  personal  prop- 
erty, should  be  allowed  to  stand;  such  securities  are  to  be 
canceled  only  by  a  satisfaction  of  the  principal  debt,  or  by 
voluntary  surrender.  {Butler  t;«  Miller ^  1  N.  Y.  500;  18 
Johns.  240.) 

A  creditor  who  holds  bonds  as  collateral  security  does 
not  lose  his  right  to  hold  the  b<mds  by  suing  the  prin- 
cipal and  imprisoning  him  on  getting  judgment.  {Smith  v. 
Stroutj  63  MeL  205;  Brandt  on  Suretyship,  214.)  Judgment 
against  the  principal  is  no  bar  to  suit  agaiiist  the  surety. 
(Brandt  on  Suretyship,  840;  White  v.  Smithy  88  Pa.  St  18H; 
Fireman^  Ins.   Oo.  v.  MeMiUanj  29  Ala.   147.)     A  note 
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pledged  as  collateral  security  for  a  debt  due  the  plaintiff 
from  the  pledgor  coptinues  valid  and  effectual  until  the 
principal  debt  is  paid,  notwithstanding  the  evidence  of  such 
principal  debt  has  been  changed  from  a  promissoiy  .note  to 
a  judgment  (Fisher  v.  Fishery  98  Mass.  303.) 
There  was  no  appearance  for  the  respondent. 

Bjr  t)ie  Court,  ^jslly^  C.  J. : 

The  complaint  states  in  substance  tiiat  on.  the  eighth  day 
of  September,  1876,  the  respondent,  M.  S.  Hellman,  exe- 
cuted and  delivered  his  promissory  note  to  the  appellant, 
John  McCuUough,  for  the  sum  of  two  thousand  and  Jfive 
hundred  dollars,  payable  six  months  after  date;  that  at  the 
same  time  Hellman  delivered  to  appellant  two  warrants 
drawn  by  the  3tate  treasurer  in  favor  of  S.  C.  Hillis,  amount- 
ing to  one  thousand  eight  hundred  and  twenty-five  dollars, 
and  payable  to  him  or  order.  These  warrants  were  deliv- 
ered to  the  appellant  to  be  held  by  him  as  collateral  security 
for  the  payment  of  the  two  thousand  and  five  hundred  dol- 
lar note,  and  they  were  so  held  by  him  until  the  twentieth 
day  of  July,  1877.  On  that  day,  in  consideration  that  the 
appellant  should  deliver  the  warranto  to  them,  the  respond- 
ents agreed  to  execute  and  did  execute  and  deliver  to  the 
appellant  their  joint  and  several  promissory  note  payable  to 
him  or  order  one  day  after  date  for  one  thousand  dollars. 
This  note  was  delivered  by  respondents  to  the  appellant  in 
lieu  of  the  two  warrants,  and  held  by  him  as  collateral 
security  for  tihe  payment  of  Hellman's  note  for  two  thou- 
sand and  five  hundred  dollars. 

An  action  was  commenced  on  this  latter  note  and  a  judg- 
ment obtained  thereon  on  the  eighteenth  day  of  September, 
1878,  for  two  thousand  two  hundred  and  nine  dollars  and 
ninety  cents  against  Hellman,  and  on  this  judgment  there 
is  still  due  the  sum  of  one  thousand  nine  hundred  and  sev- 
enty-six dollars  and  twenty-eight  cents.  The  appellant,  al- 
though he  has  used  all  diligence  to  collect  the  same,  has 
been  unable  to  do  so,  and  said  Hellman  has  no  property 
liable  to  execution.  T^e  appellant  (plaintiff  below)  then 
alleges,  in,  his  complaint  that  he  is  the  owner  and  hol(},<^  of 
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note  for  one  thousand  dollars,' made  an4  delivered  to 
him  by  the  respondents  (defendants  belo^)  on  the  thirtieth, 
diy  of  July,  1877,  that  the  whole  amount  and  interest  there- 
on  is  due  to  him  from  the  respondents  and  he  Remands. a 
judgment  for  that  sum. 

The  respondents  demurred  to  the  complaint,  an4  assigned, 
ss  grounds  of  demuri^r  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  court  sustained  the 
demurrer  and  rendered' a  judgment  for  the  respondents*  In 
this  we  hold  there  was  error. 

This  action  was  brought  upon  the'  cme  thousand  dollar 
note  which  was  giren.  as  collateral  security  for  the  payment 
of  the  two  thousand  five  hundred  dollar  note  of  HeUman,. 
and  it  is  not  a  legal  defense  to  show  that  appellant  brought: 
an  action  and  recovered  a  judgment  upon  the  two  thousand 
five  hundred  dollar  note,  and  that,  therefore,  the  whole  in<- 
debtedness  of  respondents  was  merged  in  that  judgment.. 
The  recovery  of  a  judgment  upon  a  simple  contract  d^bt 
without  satisfaction  thereof  will  not  discharge  a  note  pledged 
as  collateral  security  for  the  debt  {Fisher  v.  FiaJier^  98 
Mass.  303.)  The  recovery  of  a  judgment  against  a  principal 
is  no  bar  to  an  action  against  him  and  another  on  a  con-  • 
tract  of  guaranty  executed  by  both  of  them  jointly.  ( White 
9.  Smithy  88  Penn.  St.  186;  Brandt  on  Suretyship,  340.) 

The  judgment  of  the  court  below  is  reversed  and  this 
cause  remanded  for  further  proceedings. 


MONTGOMERY  WINKI^E,  Appbulant,  v.  LUCINDA 

WINKLE,  Bespgndbnt. 

AwCimSTRATION — ^JURISDICTION     OF     CoUNTY     CoURT — DISTRIBUTION     OF 

Personal  Property. — ^The  coanty  court  has  exclusive  jurisdiction 
over  the  distribution  of  the  personal  property  of  deceased  persons, 
and  if  there  be  an  antenuptial  contract  which  affects  such  property 
it  should  be  proved  before  such  court  and  the  rights  of  the  parties 
thereunder  determined  by  such  tounty  court. 
Ikk— Orders  Final,  When. — ^If  parties  interested  in  tiie  estate  do  not 
appeal  from  orders  of  the  county  ckourt :  duly  niade,  such  orders 
become  final  and  can  not  be  inquired  into  in  a  court  of  equity. 
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This  is  a  suit  to  establish  a  trust  It  is  alleged  in  the 
complaint  that  on  the  sixth  of  June,  1878,  one  Isaac  Winkle 
and  the  respondent,  in  contemplation  of  marriage,  entered 
into  an  agreement  as  follows :  ^'That  for  and  in  considera- 
tion of  marriage  between  Isaac  W.  Winkle,  of  Benton 
county,  Oregon,  and  Lucinda  Bryan,  of  Lane  county,  Ore- 
gon, the  said  Lucinda  Bryan  hereby  covenants  and  agrees 
to  and  with  the  said  Isaac  W.  Winkle  and  his  heirs  at  law, 
to  release  and  abandon  all  claim  of  dower  in  and  to  all  the 
real  estate  of  the  said  Isaac  W.  Winkle,  to  which  she  would 
be  entitled  in  the  law  by  reason  of  said  marriage,  and  waives 
all  right,  both  at  law  and  equity,  to  any  dower  in  said  real 
estate  of  said  Isaac  W.  Winkle,  and  transfers  all  her  right 
of  dower  which  she  may  obtain  by  reason  of  said  marriage^ 
to  said  heirs.  And  the  said  Isaac  W.  Winkle  hereby  agrees 
to  and  with  the  said  Lucinda  Brjran  that  she  shall  have, 
possess,  and  enjoy  of  his  property  an  equal  share  with  his 
heirs;  that  at  his  death  his  real  and  personal  estate  shall  be 
sold  and  converted  into  money,  and  that  the  proceeds' 
thereof  shall  be  divided  equally  between  said  Lucinda 
Bryan  and  any  other  heirs.  This  instrument  io  be  void  in 
case  said  marriage  is  not  consummated.^' 

That  said  Isaac  Winkle  and  the  respondent  afterwards 
intermarried;  that  after  said  marriage,  said  Isaac  Winkle 
died  possessed  of  the  property  described  in  the  complaint; 
that  after  his  deaf^,  and  about  the  month  of  September, 
1876,  administration  of  his  estate  was  duly  granted  to  (9ne 
John  S.  Baker,  who  duly  qualified  and  proceeded  to  dis- 
charge the  duties  of  his  trust;  that  the  respondent  applied 
to  the  county  court  and  had  set  apart  to  her,  luider  section 
1095  of  the  code,  all  of  the  property  in  dispute  in  this  case, 
except  two  beds  and  bedding;  that  the  appellant,  and  some 
other  children  of  the  deceased,  were  about  to  take  steps  to 
have  the  legality  of  said  order  tested,  but  the  respondent 
gave  assurances  that  she  did  not  desire  said  allowance,  and 
then  the  appellant  gave  up  the  idea  of  appealing  from  said 
order;  that  the  respondent  had  also  obtained  possession  of 
two  beds  and  bedding,  of  the  value  of  one  hundred  dollars, 
since  the  death  of  said  Isaac  Winkle,  which  belonged  to 


July,  1879.]  WzNXLB  ^.  Ylmx^M.  196 

Slid  estate,  and  that  she  wrongfully  and  fraudulently  re- 
fuses to  allow  the  same  to  be  distributed  among  said  heim; 
that  said  administration  has  been  duly  closed  and  said  ad- 
ministrator discharged,  and  that  the  appellant  had  pur- 
diased  the  interest  of  the  other  heirs  of  said  property. 

The  circuit  courts  on  the  motion  of  respondent,  struck  out 
of  the  complaint  all  the  allegations  of  own^^ip  or  claim 
to  the  property  set  apart  to  her  under  section  1096  of  the 
code. 

The  reqxmdent  answered,  denying  the  execution  of  the 
agreement  referred  to;  that  a  distribution  of  any  property 
had  been  made  under  the  terms  of  such  agreement;  that 
she  obtained  possession  of  the  beds  and  bedding  as  alleged 
in  the  complaint,  and  she  alleges  that  sudi  bedding  is  ez- 
lempt  from  execution  and  was  so  during  the  administration 
of  the  estate;  that  the  administrator  failed  to  include  audi* 
property  in  his  inventory;  that  it  has  Ttever  been  adminis- 
tered upon ;  that  the  estate  has  been  settled  and  the  admin- 
trator  discharged;  that  Isaac  Winkle  was  a  resident  and 
hottsdiolder  in  Bent<m  county,  and  that  the  property  was 
kept  by  him  for  the  use  of  the  family;  that  the  respondent 
is  his  widow  and  is  entitled  to  it. 

Upon  the  issues  presented  and  the  evidence  taken,  the 
court  rendered  a  decree  in  favor  of  the  respondent,  dismiss- 
ing the  appellant's  bilL  ¥rom  that  decree  this  appeal  is 
takffli. 

F.  A.  Oherunoethj  for  appellant. 

JoJm  Burnett  and  R.  S^.  Strahan^  for  respondenti 

By  the  Court,  Boisb,  J. : 

A  number  of  questions  have  been  discussed  in  this  case, 
and  among  them  the  jurisdiction  of  a  court  of  equity  to  de- 
clare and  enforce  a  trust  in  a  case  like  this.  It  is  claimed 
by  the  respondent  that  the  appellant  can  cmly  obtain  a  title 
to  the  property  in  dispute  by  an  order  of  the  probate  or 
county  court  We  think  that  this  position  is  correct,  for  it 
is  a  fundam^ital  principle  of  the  common  law  of  this  coun- 
tzy  that  the  personal  property  of  deceased  persons  goes  by 
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operation  of  law  to  the  administrator  when  the.  deoeaaed 
leaves  no  will.  Under  our  statute  he  must  distributer  it  or 
the  proceeds  of  it  under  the  ord^efs  of  the  ooimty  court. 
(Statutes  of  Oregw,  p.  328»  sec.  1109;  p.  MS,  sec.  2.) 

The  title  to  the  personal  property  of  a  deceased  parson 
must  be  derived  from  the  administrator  through  the  orders 
of  the  court,  and  the  orders  of  said  court,  and  the  distribu* 
tion  made  under  them  of  personal  property,  are  binding'  on 
all  persons  who  are  interested  in  the  estate,  provided  such 
orders  are  regular  and  in  due  form  of  law.  The  antenuptial 
contract  set  out  in  this  case  should  have  been  proven  in  the 
probate  court,  and  the  rights  of  the  parties  affected  by  it 
there  determined,  and  if  the  parties  were  not  satisfied  with 
the  proceedings  there  had,  then  neither  could  have  appealed 
to  the  circuit  court  If  they  neglected  to  appeal,  the  decree 
of  the  probate  court  became  final,  aiud  is, not  subject  to  be 
reviewed  in  a  court  of  equity.  It  is  claimed  that  the  two 
beds  named  in  the  complaint  were  not  disposed  of  by  the 
administrator.  If  these  beds  or  any  other  property  were 
not  administered  on  by  the  administrator,  and  the  adminis- 
tration was  closed  and  the  administrator  discharged  from 
his  trust,  then  the  appellant,  if  he  claims  an  interest  in  it 
by  virtue  of  being  an  heir,  must  apply  to  the  county  court 
to  have  an  administrator  de  bonis  non  appointed  to  adminis- 
ter  upon  it.  For  the  statute  has  conferred  on  the  county 
court  exclusive  jurisdiction  in  all  matters  pertaining  to  the 
transfer  of  the  title  to  personal  property  of  deceased  per- 
sons.   A  court  of  equity  has  no  jurisdiction  over  it. 

The  circuit  court  had  no  jurisdiction  to  grant  ^e  relief 
prayed  for,  and  the  bill  should  be  dismissed. 

This  view  of  the  case  renders  it  imnecessaiy  to  consider 
the  other  questions  argued  in  the  case. 


MARGARET   A.   McCOY,   Appellant,   v.   JAMES    R. 

BAYLEY,  Respondent. 

Mistake  in  Deed  must  be  Mutual, — j\  mistake  in  a  deed  or  written 
instrument  will  not  be  corrected  and  reformed,  unless  the  mistake 
is  shown  to  be  mutual  and  clearly  proven  by  satisfactory  evidence.   • 
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Apfbal  from  Benton  County.  The  facts  Are  stated  in  the 
opinion. 

F,  A.  Chenowethj  for  appellant 

John  Burnett  and  John  KeUay^  lor  respondent. 

By  the  Courts  Pbim,  X : 

This  is  a  suit  in  equity,  the  complaint  being  in  the  nature 
of  a  cross  bill,  and  having  fi>r  its  object  the  correction  of 
an  alleged  mistake  in  a  deed  and  for  the  purpose  of  obtain- 
ing a  perpetual  injunction  against  tibe  respondent  from 
prosecuting  an  action  at  law  fw  damages  based  upon  said 
deed. 

The  amended  complaint  allegea  in  substance  that  on  the 
twenty-third  day  of  May,  ISTO,  John  H.  Kendoll,  now  de- 
ceased, and  Fanny,  his  wife,  executed  and  delivered  to  the 
defendant,  James  B.  Bay  ley,  n  deed  to  lot  ox^e,  in  block 
eleven,  in  the  city  of  Corvallis,  Benton  county,  Oregon  (a 
copy  of  which  is  annexed  to  the  pomplaint),  and  that  by 
mi^ake^  the  deed  above  mentioned  u^d  the.  word  '%t,'' 
when  it  was  intended  to  use  the  words  ^^south  half  of  lot 
one,  in  block  eleven,  in  the  city  of  Corvallis,  Benton  county, 
Oregon."  The  answer  admits  the  execution  of  the  deed 
motioned  in  the  oomplaijirt;  adradts  that  the  copy  annexed 
to  the  complaint  is  a  correct  copy  of  the  deed  executed  by 
Kendoll  and  wife  to  him  on  the  twenty-third  day  of  May, 
1870,  but  denies  that  there  was  any  mistake  in  the  deed 
whatever,  and  aUeges  that  at  the  time  mentioned  in  the 
complaint  he  purchased  of  said  Kendoll  lot  niunber  one,  in 
Uock  number  eleven,  in  the  cUy  of  Corvallis,  Benton  county, 
Oregwi,  and  paid  therefor  the  sum  of  fourteen  hundred 
dollars,  and  received  the  deed  mentioned  and  set  out  in  the 
complaint.     This  allegation  is  denied  in  the  reply. 

The  only  question  pres^ited  in  this  case  by  the  pleadings 
is  one  of  fact,  whether  or  not  there  was  a  mistake  in  the 
deed  from  Bandall  and  wife  to  Bayley,  executed  on  May 
2S,  1870.  The  allegQ^tions  of  the  complaint  being  denied 
by  the  answer,  it  devolves  upon  the  appellant  to  prove  the 
loistake.    It  has   alfeady   been   decided   by   this   court  in 
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seiveiral  cases  that  in  order  to  reform  &  written  instmment, 
the  mistake  must  be  material,  and  plainly  and  dearly  made 
out  by  satisfactory  proofs.  {EvarU  v.  Steiger^  6  Or.  151 ; 
Stephens  v.  Murton^  6  Id.  193;  BemiUard  v.  Prescott^  de- 
cided at  this  term  of  court.) 

After  a  careful  examination  of  the  evidence  in  this  case, 
we  find  that  it  fails  to  show  any  mistake  in  the  de^  men- 
tioned in  the  complaint.  We  are,  therefore,  of  opinion 
that  the  decree  of  the  court  below  dismissing  the  bill 
costs  should  be  affirmed. 


MOLEJE  LAHEY,  BESPommr,  v.  JOSEPH  KNOTT, 

Afpbllant. 

Complaint— Cause  op  Action— Damages  for  Bsbach  or  Marriaci 
Contract. — Where  it  is  averred  in  the  oomplahit  that  the  respond- 
ent, at  the  request  of  the  appellant,  promised  to  marry  him  at  sach 
time  as  she  should  come  from  Washington  City  to  Portland,  Ore- 
gon, at  his  request,  and  that  she  did  so  come  about  the  fifteenth  day 
of  April,  iSyS,  and  on  that  day  the  appellant  again  promised  to  marry 
her  about  the  twentieth  of  May,  z878»  bnt  instead  thereof  on  the 
third  day  of  Jnne,  1878,  married  a  Mrs,  Harvey,  although  he  had 
notice  all  of  said  time  that  respondent  was  ready  and  willing  to 
comply  with  her  said  agreement:  Held,  that  the  complaint  all^^ 
&ct8  sufficient  to  constitute  a  cause  of  action. 

Instructions  must  Appear  to  have  been  Pertinent. — ^The  refusal  of 
the  circuit  court  to  allow  certain  questions  propounded  to  a  witness 
to  be  answered  will  not  be  held  error,  nnless  it  can  be  ascertained 
from  the  bill  of  exceptions,  and  other  portions  of  the  record,  that 
they  were  pertinent  and  relevant. 

Marriage  Contract — Request  to  Marry. — If  appellant  agreed  with 
and  offered  to  marry  respondent  in  Washington,  and  afterwards, 
by  mutual  consent,  it  was  arranged  between  them  that  she  come 
to  Oregon,  at  which  place  the  marriage  should  be  consummated, 
and  with  that  understanding  respondent  did  come  to  Oregon,  and 
was  then  ready  and  willing  to  marry  him,  married  a  third  person, 
then  the  respondent  was  entitled  to  recover  without  first  showing 
any  request  to  o£Eer  to  marry  appellant 

Appeal  trom  Multnomah  County.    The  facts  are  stated 
in  the  opinion. 

Dclphy  Bronaughj  DoJph  dk  Simony  for  sppdlaat 

Caples  dk  Mvlkey  and  O.  P.  Maaon^  for  respondent. 
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By  the  Court,  PRiif  ,  J. : 

This  is  an  action  to  reooyer  damages  for  an  alleged  breach 
of  promise  of  marriage. 

For  cause  of  action  it  is  alleged :  ^That  on  or  about  the 
first  day  of  December,  1877,  in  consideration  that  the  plain- 
tiff, who  was  then  sole  and  unmarried,  at  the  request  of  the 
defendant,  had  then  promised  the  said  defendant  to  marry 
him;  the  said  defendant,  at  said  Washington  City,  promised 
to  many  the  said  plaintiff  at  such  time  as  she,  the  plaintiff, 
at  defendant's  request,  should  come  from  Washington  City 
to  the  city  of  Portland,  in  Oregon.  That  in  pursuance  of 
such  agreement  to  marry,  the  said  plaintiff  did,  <m  or  about 
the  fifteenth  of  April,  1878,  *at  the  request  of  the  defendant, 
oome  from  said  Washington  City  to  Portland,  Oregon,  and 
that  said  defendant,  at  said  last-named  city,  on  or  about 
the  day  last  named,  again  promised  and  agioed  to  marry 
said  plaintiff,  on  the  twentieth  day  of  May,  1878 ;  and  phdn- 
tiff  avers  that  she,  confiding  in  the  promises  of  the  said  de- 
fendant, hath  always  from  thence  hitherto  remaijued,  and 
still  is  sole  and  unmarried,  and  has  been  for  and  during  all 
the  time  af<»eeaid,  to  wit,  since  the  fifteenth  day  of  April, 
1878,  until  the  marriage  of  the  defendant  hereinafter  named, 
nedy  and  willing  to  marry  the  said  delendant,  whereof  the 
said  defendant  has  always  had  notice ;  yet  that  the  said  de- 
fcadant,  not  regarding  his  sitid  promise,  did,  after  the  mak- 
ing of  said  promise,  on  or  about  the  third  day  of  June, 
1878,  wrongfully  marry  one  Mrs.  Harrey  (whoee  name  is 
not  more  fully  known  to  plaintiff),  contrary  to  his  said 
pnouse,  whereby  the  plaintiff,  as' she  avers,  has  sustained 
and  is  damaged  in  the  sum  of  twenty-five  thousand  dollars.'' 

Each  material  allegation  of  the  complaint  is  denied  in 
the  answer,  except  the  intermarriage  of  the  appelant  with 
Mrs.  Harvey.  A  verdict  and  judgment  was  obtained  against 
the  appellant  in  the  sum  of  two  thousand  dollars,  from 
which  an  appeal  has  been  taken  to  this  court 

The  first  ground  of  error  r^ed  upon  is  that  the  Oflon- 
plaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.    It  will  be  seen  that  it  is  averred  ia  the  complaint 
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that  the  respondent,  at  the  request  of  the  appellant,  prom- 
ised to  marry  him*  at  such  time  as  she  should  come  from 
Washington  City  to  Portland,  Oregon ;  that  she  did  come  to 
Oregon,  at  the  request  of  appellant,  about  the  fifteenth  day 
of  April,  1878,  and  that  on  that  day  the  appellant  again 
promised  to  marry  the  respondent  about  the  twentieth  of 
May,  1878,  but  instead  thereof,  intermarried  with  Mra. 
Harvey  about  the  third  day  of  June,  1878.  That  respond- 
ent was  willing  and  ready  all  of  said  times  to  comply  with 
her  said  agreement,  of  which  the  said  appellant  had  noti^. 
The  complaint  in  our  opinion  does  contain  facts  sufficient 
to  constitute  a  cause  of  acti<m,  and  this  ground  of  error 
should  be  overruled. 

The  next  ground  of  error  relied  upon  is  that  the  court 
erred  in  refusing  to  permit  a  witness  for  the  appellant  to 
answer  certain  questions  propounded  to  him  by  the  appel- 
lant It  appears  from  the  bill  of  exceptions  that  the  re- 
spondent was  introduced  as  a  witness  on  her  own  .behalf, 
and  swore  that  during  the  winter  of  1877-78,  at  Washington 
City,  she  and  appellant  entered  into  a  contract  of  marriage; 
that  the  appellant  desired  to  consummate  the  marriage  then 
and  tiiere,  but  that  she  declined  on  the  ground  of  undue 
haste,  and  other  grounds  there  specified ;  that  the  appellAnt 
then  returned  to  Oregon  upon  the  understanding  that  the 
reqxmdent  should  soon  thereafter  be  furnished  with  money 
by  the  appellant  to  defray  her  expenses  to  Oregon,  and 
that  upon  her  arrival  here  such  marriage  should  be  ccm- 
sunmiated. 

After  the  evidence  of  the  respondent  was  closed,  Hon. 
Richard  Williams,  member  of  congress  for  Oregon,  was 
called  as  a  witness  by  the  appellant,  and  testified:  ^'That 
during  last  winter,  and  while  the  appellant  was  in  Washing- 
ton City,  the  respondent,  in  company  with  one  Charles 
Newell,  had  an  interview  with  him  (the  witness),  in  which 
she  stated  that  she  was  very  poor  and  out  of  employment, 
and  could  get  nothing  to  do  there  to  earn  a  support,  and 
wished  to  come  to  Oregon  to  seek  employment,  and  was 
desirous  of  having  the  appellant  aid  her  by  furnishing  her 
the  money  to  defray  the  expenses  of  the  trip  to  Oregon,  and 
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requested  the  witness  to  see  appellant  and  use  his  influence 
with  him  to  induce  him  to  assist  her  by  furnishing  her  with 
money  to  come  to  Or^on;  that  witness  did  have  an  inter- 
view with  appellant  as  requested,  and  told  him  what  the 
respondent  had  requested  of  him,  as  stated  above."  Wit- 
ness also  testified  that  after  the  appellant  had  returned  to 
Oregon  the  respondent  and  Crandall  came  to  him  with 
a  letter  from  appellant,  and  that  witness  in  conversation 
with  her  at  that  time  said  to  her:  ^^If  you  are  going  to 
Oregon  to  get  employment  you  had  better  go  on  an  emi- 
grant train,  for  you  will  save  a  month^s  wages  every  day  of 
the  trip ;  but  if  you  are  going  out  .there  to  marry  old  man 
Knott,  you  had  better  go  first  class." 

This  witness  was  then  asked  the  following  questions: 
''State  what  the  appellant  said  to  you  in  reply  to  what  yoii 
thus  communicated  to  him?"  ^^State  what  you  said  to  the 
appellant  and  what  he  said  to  you  in  reply,  wh^i  you  oom- 
municated  to  him  this  coiiversation  and  request  of  the  re- 
spondent as  you  have  testified!"  The  same  questions  were 
put  to  the  i4)pellant  while  he  was  upon  the  stand  testifying 
in  his  own  behalf.  These  questions  were  not  allowed  to  be 
answered,  upon  the  ground  that  the  respondent  was  not- 
flbown  to  be  present,  and  that  the  testimony  sou^t  to  be 
elicited  was  irrelevant. 

If  these  communications  o^^curred  prior  to  the  alleged  en- 
gagement of  marriage  betwe^i  the  appellant  and  respondent, 
the  replies  of  the  appellant  thereto  were  irrelevant  and  not 
admissible;  but  on  the  other  hand,  if  it  had  been  made  to 
appear  that  they  occurred  subsequent  to  said  engagement, 
they  would  have  been  relevant  and  should*  have  been  ad- 
mitted. The  bill  of  exceptions  failing  to  disclose  when  this 
occurred,  whether  before  or  after  the  engagement,  we  must 
presume  that  it  occurred  prior  to  said  engagement  Error 
is  never  presumed,  but  must  be  made  to  appear. 

It  is  further  claimed  that  the  court  erred  iu  giving  to  the 
jury  certain  instrucdonis  asked  fay  oounsel  for  respondent*, 
wfaidi  were  as  fidlows: 

L  ^If  you  find  from  tiie  evideucei  that  the  conteact  of 
viarriage  was  entered  into  between  plaintiff  and  defendant. 
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and  that  before  the  commencement  of  tiie  action  defendant 
married  another  person,  and  by  so  doing  placed  himself  in 
snch  a  condition  that  he  could  not  comply  with  his  contiact, 
then  no  offer  on  the  part  of  plaintiff  was  necessary." 

2.  '^If  the  jury  believe  that  there  was  a  contract  made 
and  entered  into  between  these  parties,  and  that  defendant 
has  broken  off  that  contract,  and  refused  to  comply  with  it, 
then  the  plaintiff  is  entitled,  as  a  matter  of  course,  to  dam- 
ages, as  a  necessary  consequence  following  from  the  breach 
of  the  same." 

8,  ^^If  the  jury  believe  that  there  was  a  contract  to  marry 
plaintiff  in  Washington,  and  that  the  defendant  offered  to 
marry  plaintiff  there,  and  that  afterward,  by  mutual  con- 
sent, they  concluded  that  she  should  come  to  Oregon,  and 
that  the  marriage  should  then  be  consummated;  and  that, 
with  that  understanding,  the  plaintiff  did  come  to  Oreg<Mi, 
and  was  ready  and  willing,  or  offered  to  marry  defendant; 
and  if  defendant,  while  plaintiff  was  so  ready  and  willing, 
did  some  act  which  incapacitated  him  from  marrying 
plaintiff,  or  which  had  the  effect  to  dispense  with  an  offer 
by  plaintiff,  then  the  plaintiff  is  entitled  to  recover  without 
first  showing  such  offer  or  request  by  her  to  defendant" 

We  think  there  was  no  error  in  either  of  these  instrae- 
tions.  (42  N.  Y.  246.) 

Counsel  for  the  appellant  asked  the  following  instruction : 
^If  the  jury  believed  from  the  evidence  that  an  agreement 
or  contract  for  marriage  was  entered  into  between  plaintiff 
and  defendant,  and  that  defendant  afterward,  several  times, 
offered  and  proposed  to  marry  plaintiff,  and  such  offer  was 
declined  on  her  part  without  reasonable  ground  for  so  doing, 
then  the  jury  should  find  for  the  defendant." 

Which  instruction  the  court  gave,  and  added  thereto  the 
further  instruction :  ^^But  if  you  find  that  such  offer  was  at 
any  time  made,  and  was  so  declined,  not  because  plaintiff 
objected  generally  to  marrying  defendant,  but  because  she 
objected  to  so  doing  at  tjiat  pilrticular  time,  and  you  find 
that  such  objection  was  reascmable,  or  was  acquiesced  in  by 
the  defendant,  then  the  fact  of  such  refusal  should  not  be 
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treated  so  as  to  discharge  defendant  from  his  obligation  to 
many  plaintiff,  if  he  was  under  such  obligation.'' 

It  is  daimed  on  behalf  of  appellant  that  the  additional 
instraction  of  the  court  qualifying  the  one  asked  by  the  ap- 
pellant was  erroneous  and  should  not  have  been  given.  To 
this  we  can  not  assent,  as  we  are  of  opinion  it  contains  a 
dear  statement  of  the  law  upon  that  proposition. 

The  appellant  also  asked  the  court  to  give^the  following 
instructions  which  were  refused:  ^^The  plaintiff  alleges  in 
her  oxnplaint  that  defendant,  at  Washington  City,  promised 
to  marry  plaintiff,  at  such  time  as  she,  the  plaintiff,  at  de- 
foidant's  request,  should  come  from  Washington  City  to 
the  city  of  Portland,  Oregon.  If,  therefore,  the  jury  be- 
Keve  from  the  evidence  that  after  plaintiff  arrived  in  Ore- 
gan,  the  defendant  at  a  reasonable  time  offered  to  marry 
her,  and  die  refused  or  declined  to  marry  him,  then  plain- 
tiff can  not  recover  in  this  action." 

*^If  the  jury  believe  from  the  evidence  that  defendant 
offered  to  marry  plaintiff  in  Washington  City,  and  she  de- 
dined  on  the  ground  of  the  marriage  then  being  too  hasty; 
and  tiiat  afterward,  at  San  Francisco,  plaintiff  offered  to 
many  the  defendant,  and  tixat  she  then  again  declined  on 
the  ground  that  she  was  unwilling  to  marry  plaintiff  until 
she  readied  Oregon  and  saw  the  house  she  was  to  occupy, 
and  that  the  next  day  after  readiing  Oregon  the  plaintiff 
agam  declined  to  marry  def^idant  on  the  ground  that  she 
was  too  tired  then ;  and  three  weeks  thereafter,  defendant 
offered  to  marry  plaintiff,  and  she  declined  on  the  ground 
that  she  was  then  sick,  the  jury  should  find  for  the  de- 
fendant" 

The  refusal  of  these  instructions  is  also  assigned  as  error. 

If  these  instructions  were  admissible  under  the  pleadings^ 
thej  are  objectionable  upon  the  ground  that  they  withdraw 
entirely  from  the  consideration  of  the  jury  the  question  as 
to  whether  the  excuses  of  the  respondent  were  reasonable 
ind  sufficient  to  exonerate  her  from  a  breach  of  contract. 

There  being  no  substantial  error  in  the  record,  the  judg- 
BMDt  is  affirmed* 
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THE  STATE  OF  OREGON,  ax  kbl.  J.  H.  MAHONEY, 
Rbsfondbmt,  v.  J.  D.  McEJKHOBx  vr  al.,  Appellant. 

Appeal — Motion  to  Perfect,  when  Filed. — ^A  motion  to  perfect  an 
appeal  by  filing  a  new  undertaking  must  be  filed  before  a  motion  to 
dismiss  the  appeal  is  brought  on  for  hearing. 

Idem — ^Affidavits  of  Sureties,  When  Filsd. — ^Affidavits  showing  the 
qualifications  of  sureties  to  an  undertaking  must  be  filed  contempo- 
raneously with  the  undertaking. 

Idem — ^Amount  of  Undestaking. — ^An  undertaking  on  appeal  must  not 
be  limited  in  amount 

Afpbal  from  Douglas  County. 

In  this  cause  the  respondent  moves  to  dismiss  the  appeal : 
L  For  the  reason  that  the  undertaking  is  limited  in  amount 
to  the  sum  of  two  hundred  dollars.  2.  Because  no  affida- 
vits are  filed,  undertaking  as  to  the  qualifications  of  the 
sureties  thereto.  After  this  motion  was  called  for  argument 
and  Uie  counsel  for  respondent  had  opened  the  case,  and 
while  he  was  making  his  argument  upon  the  motion,  Ij^e 
counsel  for  appellants  filed  a  cross-motion  asking  leave  to 
file  a  new  and  sufficient  undertaking. 

By  the  Court,  Boise,  J.: 

In  the  case  of  Cross  v.  Chichester^  4  Or.  114,  it  was 
held  by  this  court  that  it  is  too  late  to  apply  to  the  couil  to 
perfect  the  appeal  by  filing  a  new  undertaking  ''after  the 
motion  to  dismiss  is  brought  on  for  hearing,"  and  such  has 
been  the  rule  of  practice  since  that  decision;  and  we  think 
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the  rule  laid  down  in  that  case  is  decisive  of  this  point  in 
this  case,  and  that  the  appellant  was  too  late  in  filing  his 
motion  to  perfect  the  appeal  by  filing  a  new  undertaking. 
In  the  case  of  Holcomb  v,  Ted^  4  Or.  852,  it  was  held 
that  the  affidavits  of  the  sureties  in  an  undertaking  on  ap- 
peal as  to  their  qualifications  must  be  filed  contempora- 
neously with  the  filing  of  the  undertaking,  and  as  there  are 
no  affidavits  as  to  the  qualifications  of  the  sureties  filed  in 
this  case,  we  must  hold  this  undeortaking  insufficient  unless 
we  disregard  the  authority  of  that  case,  which  we  do  not 
think  we  would  be  warranted  in  doing.  It  is  also  urged 
that  this  undertaking  is  not  sufficient^  for  the  reason  that 
the  oUigation  of  the  sureties  is  limited  to  the  sum  of  two 
hundred  dollars.  The  statute  regulating  appeals,  page  219, 
sec.  528,  provides  that  ^'the  undertaking  of  the  appellant 
shall  be  given  with  one  or  more  sureties  to  the  effect  that 
the  appellant  will  pay  all  damages,  costs,  and  disbursements, 
which  may  be  awarded  against  him  on  the  appeal,  but  such 
undertaking  does  not  stay  proceedings  unless  the  undertak- 
ing further  provides  to  the  effect  following."  *  *  *  In 
order  to  perfect  the  appeal  the  appellant  ipust  comply  with 
the  statute,  and  give  to  the  respondent  all  the  security 
which  the  statute  guarantees  to  him.  It  is  not  possible  to 
ascertain  before  the  appeal  is  tried  the  amount  of  the  dam- 
ages, costs,  and  disbursements  that  will  be  awarded  to  the 
respondeot  if  the  appeal  is  determined  in  his  favor.  If  the 
appellant  can  limit  the  liability  of  his  sureties  to  two  hun- 
dred dollars,  he  may  to  any  less  sum.  The  law  has  limited 
the  liability  of  the  sureties  to  the  damages,  costs,  and  dis- 
bursements, and  the  respondent  has  a  right  to  insist  that 
the  undertaking  be  not  otherwise  limited  in  amount  And 
it  is  a  general  rule  that  statutory  bonds  and  undertakings, 
to  be  valid  and  binding  as  such,  must  in  substance  conform 
to  the  requirements  of  the  statute.  It  is  a  statutory  remedy 
that  the  appellant  is  seeking  by  his  appeal,  and  in  order  to 
avail  himself  of  it  he  must  comply  with  the  requirements  of 
the  statute. 

We  think  that  the  undertaking  is  defective  in  binding  the 
liability  of  the  sureties. 

The  appeal  will  be  dismissed. 
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B.  F.  DBAKE,  Respondent,  v.  JAS-  K.  SEARS,  Appel- 
lant. 

Mbasuse  op  Damages — ^WAiotANTY  or  Engine. — In  case  of  a  breach  of 
warranty  in  the  sale  of  an  engine  to  be  ased  in  elevating  grain  at 
a  warehouse,  the  warrantee  is  entitled  to  recover  of  the  warrantor 
SQch  damages  as  naturally,  according  to  the  usual  course  of  things, 
would  result  from  the  breach,  and  the  necessary  expense  incurred 
bjr  the  warrantee  in  putting  up  said  engine  would  be  such  natural 
damages.  So,  also,  the  expense  incurred  by  the  warrantee  in  hand- 
Hog  and  storing  grain  while  trying  to  work  the  engine  whidi 
proved  a  feilure. 

Imc— PsoFXTs  OF  Business.— As  a  rule,  the  loss  of  the  profits  of  a 
business  which  has  been  interrupted  by  a  breach  of  warranty  can 
not  be  claimed,  unless  the  parties  are  shown  to  have  contemplated, 
or  can  reasonably  be  presumed  to  have  contemplated,  such  loss  at 
the  time  the  contract  was  made. 

Appeal  from  Polk  County.    The  facts  are  stated  in  the 
opinion. 

B.  Hoyden^  W.  H.  Holmes^  and  X.  N.  Steeves^  for  appel* 
lani 

Magers  db  Lawson  and  Daly  dk  Gaby^  for  respondents 

By  the  Court,  Boisb,  J. : 

This  is  an  action  to  recover  the  price  of  an  ^igine,  boiler, 
and  appurtenances,  alleged  by  the  respondent  to  have  been 
by  him  sold  and  delivered  to  the  appellant  at  the  agreed 
price  of  seven  hundred  and  fifty  dollars ;  also  to  recover  the 
sum  of  four  hundred  and  fifty-three  dollars  and  twenty-one 
cents  for  materials  and  machinery  sold  and  delivered 
to  the  appellant  by  the  respondent  on  a  book  account,  both 
claims  aggregating  the  sum  of  one  thousand  two  himdred 
and  three  dollars  and  twenty-one  cents. 

The  defendant,  in  his  answer,  denied  the  absolute  sale  of 
the  engine,  and  denies  that  the  materials  and  other  ma- 
diinery,  contained  in  plaintiff's  second  cause  of  action, 
were  worth  more  than  the  sum  of  three  hundred  and  sixty- 
two  dollars  and  eighty-eight  cents,  and  alleges  that  the 
same  were  purchased  by  defendant  at  the  agreed  price  of 
said  three  hundred  and  sixty-twp  dollars  and  eight-eight 
cents  between  the  plaintiff  and  defendant,  and  admits  that 
they  were  worth  that  price;  so  that  the  only  controvert  as 
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to  these  articles  named  in  said  count  of  the  complaint  is  as 
to  the  price. 

As  to  the  engine  named  in  the  first  count  of  the  com- 
plainty  the  defendant,  after  denying  the  sale  and  indebted- 
ness therefor  as  alleged  in  the  complaint,  alleges,  by  way  of 
a  separate  and  further  answer,  that  he  purchased  the  same 
to  be  used  in  bis  warehouse  at  McCoy,  in  Polk  County,  in 
devating  and  cleaning  grain;  that  the  plaintiff  warranted 
the  engine  to  be  perfect,  and  capable  of  doing  the  work  of 
elevating  and  cleaning  the  grain  at  his  said  warehouse  in  a 
complete  and  satisfactory  manner,  and  that  it  was  a  good 
and  capable  engine  for  said  purposes,  and  that  the  defend- 
ant was  not  to  pay  for  the  engine  until  it  was  proved  to  be 
capable;  that  the  engine  was  received  by  the  defendant  at 
the  earnest  request  of  plaintiff,  and  on  his  express  warranty 
that  it  was  sufficient  for  said  purposes;  that  the  plaintiff 
selected  a  man,  by  ihe  name  of  J.  F.  Leach,  to  set  up  the 
engine  to  give  it  a  fair  trial,  for  whose  services  the  defend- 
ant  was  to  pay  three  dollars  and  a  half  per  day ;  that  said 
J.  F.  Leach  did  set  up  said  engine  in  Said  warehouse,  but 
that  it  could  not  be  made  to  do  the  work,  and  that  the  same 
proved  worthless,  and  that  the  defendant  notified  the  plain- 
tiff of  that  fact,  and  that  he  would  not  accept  said  engine; 
that  said  Leach  was  employed  on  said  engine,  in  putting  up 
and  trying  to  operate  the  same,  eleven  days,  between  the 
twentieth  day  of  August,  1879,  and  the  fifth  day  of  Septem- 
ber of  the  same  year,  and  that  defendant  has  paid  said 
J.  F.  Leach  eighteen  dollars  on  said  work. 

Defendant  claims  that  there  has  been  a  breach  of  said 
warranty  by  the  plaintiff,  and  claims  damages  therefor  in 
file  following  allegations  in  his  answer: 

^'Defendant  alleges  that  under  the  contract  aforesaid  the 
plaintiff  was  to  deliver  said  machine  on  or  before  the  six- 
teenth day  of  July,  1879,  but  the  same  was  not  delivered 
until  some  days  later,  to  wit :  about  the  twenty-first  of  Au- 
gust, 1879.  Defendant  alleges  that  by  reason  of  the  aforesaid 
representation  and  warranty  of  the  plaintiff,  the  defendant 
paid  for  hire  of  teams  and  men,  and  for  materials  used  in 
trying  to  operate  said  engine — amounting  to  two  hundred 
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and  twenty-one  dollars  and  ..fifty  oents,  (;o  his  damage 
in  that  amount.  And  defendant  further  allies,  that  \}j 
reason  of  the  worthlessness  of  said  e^pgine  and  the  fail- 
ure of  the  same  to  do  the  work  as  warranted,  the  defend- 
ant  was  unable  to  properly  store  and  care  for  the  grain  re- 
ceiTed  at  his  said  w^xehouse,  and  was  comp^lled^  in  conse- 
qaenoe  thereof,  and  the  contracts  of  defendant  witii  other 
parties,  to  receive  and  store  large  quantities  thereof,  to  wit, 
about  ten  thousand  bushels  of  wheat,  out  ,of  doors,  where 
tlie  same  was  exposed  to  the  storms,  and  tiie  defendant  wa? 
thereby  compelled  to  expend  large>,sums  of  money  in  hand- 
ling and  removing  said  wheat,  to  wit,  one  hundred  dollars, 
and  two  hundred  bushels  was  rendered,  unmarketable  iii 

*  *  • 

consequence  thereof,  and  the  defendant  was  thereby  dam- 
aged in  the  sum  of  one  hundred  dollars. 

"And  the  defendant  further  alleges  that,  by  reason  of  th^ 
failure  of  said  engine  to  do  the  work  as  warranted,  as  afore- 
said, the  defendant  was  compelled  to  secure  the  services  of 
another  engine,  at  great  trouble  and  expense,  to  his  damage 
in  the  further  sum  of  one  himdred  dollars.    And  the  de^ 
f^dant  further  alleges  that,  by  reason  of  the  said  worth- 
less character  of  said  engine,  and  the  failui^  of  the  plaintitf 
to  make  the  same  work,  as  warranted,  in  driving  the  clean- 
ing and  elevating  machinery  of  the  defendant  aforesaid, 
sundry  and  divers  persons,  with  whom. the  defendant  had 
entered  into  contract  to  receive  and  store,  their  grain  for  the 
year  1879,  at  said  warehouse  of  the  defendant,  and  who  had 
then  sacks  belonging  to  the  defendant  for  the  purpose  of 
sacking  such  grain  for  the  purpose  of  hauling  the  same  to 
the  warehouse  of  the  defendant,  refused  to  deliver  their 
sacks  oi  wheat  to  the  defendant,  and  the  defendant  thereby 
lost  all  of  such  contracts.    And,  defendant  further  alleges, 
that  in  consequence  of  the  failure  of  said  engine  to  do  the 
aforesaid  work,  as  warranted  aforesaid,  the  defendant  was 
nnavoidabJv  prevented  from  putting  large  quantities  of  said 
wheat,  so  received  by  him  at  his  said  warehouse,  in  the 
fe/fc)  of  said  warehouse,  and  was  thereby  compelled  to,  and 
did,  purchase  sacks  to  sack  the  same,  to  wit:  Six  thousand 
acis.  to  the  further  damage  of  the  defendant  in  the  sum  of 
two  hundred  and  forty  dollars. 
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^Defendant  alleges  that  he  did  not  and  ooald  not,  with 
reasonable  diligence  and  skill,  ascertain  the  fact  of  the  use- 
less character  of  said  engine  until  about  the  seventh  day  of 
September,  1879,  when  he  immediately  notified  plaintiff,  as 
hereinbefore  stated.  Defendant  alleges  that  he  is  damaged, 
in  consequence  of  the  breach  of  the  aforesaid  warranty  of 
plaintiff,  in  the  aggregate  over  and  above  the  lawful  demands 
of  the  plaintiff  of  three  hundred  and  sixty-two  dollars  and 
eighty-eight  cents,  in  the  full  and  just  sum  of  seven  hundred 
and  fifty-five  dollars  and  thirty-seven  cents.  Wherefore  de- 
fendant demands  judgment  against  plaintiff  for  the  sum  of 
seven  hundred  and  fifty-five  dollars  and  thirty-seven  cents 
and  costs  and  disbursements  herein  sustained  and  expended." 

The  plaintiff  demurred  to  these  several  defenses,  for  the 
reason  that  they  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action  for  a  breach  of  the  warranty. 

If  the  plaintiff  warranted  the  engine  to  have  capacity  to 
do  the  work  of  elevating  and  cleaning  the  grain  at  the  de- 
fendant's warehouse,  and  by  such  warranty  the  defendant 
was,  as  he  alleges,  induced  to  take  the  same  and  set  it  up, 
and  the  engine  proved  a  failure  without  the  negligence  or 
fault  of  the  defendant,  then  there  was  a  breach  of  the  war- 
ranty, and  the  defendant  would  be  entitled  to  recover  for 
such  breach  such  damages  as  naturally,  according  to  the 
usual  course  of  things,  would  result  from  such  breach, 
which  was  the  failure  of  the  engine  to  do  the  work.  The 
expense  which  the  defendant  incurred  in  employing  men  and 
teams  to  work,  and  furnishing  materials  to  be  used  in  put- 
ting up  the  engine,  would,  we  think,  be  such  natural  dam- 
ages, and  such  are  the  damages  claimed  in  the  first  special 
answer,  to  which  the  demurrer  was  sustained.  Such  an- 
swer is  not  very  full  and  specific,  but  no  objection  is  made 
to  it  on  that  account,  and  we  think  the  matter  contained  in 
it  is  pertinent  and  proper  to  be  claimed  for  a  breach  of  such 
warranty.  So,  also,  the  damage  claimed  as  resulting  from 
the  failure  of  the  engine  to  elevate  grain,  so  that  the  defend- 
ant was  unable  to  properly  store  or  care  for  grain  that  came 
to  his  warehouse,  and  was  compelled  to  leave  ten  thousand 
bushels  out  doors,  where  it  was  damaged  by  the  elements, 
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wu,  we  think,  the  natural  result  of  the  failure  of  the  en- 
gine to  work,  and  such  as  the  parties,  when  they  made  the 
contract  of  sale  and  warranty,  might  reasonably  contem- 
plate would  result  from  such  failure.  (8  Para  Con.  18S, 
note.) 

The  next  special  answer  or  counter  claim  is  simply  an 
allegation  that  the  defendant  was,  by  reason  of  said  failure, 
annpelled  to  secure  another  engine.  Whether  he  hired  it  or 
bought  it^  does  not  appear,  or  how  he  was  damaged.  We 
think  there  is  no  sufficient  statement  of  a  coimter  claim 
stated  in  this  allegation. 

The  next  separate  counter  claim  is  that  defendant  lost 
his  customers  who  had  taken  sacks,  and,  as  he  alleges,  would 
ha?e  stored  wheat  with  him.  He  alleges  that  he  lost  busi- 
ness, but  does  not  allege  what  profit  he  could  have  made  on 
these  contracts.    He  states  what  he  was  to  have  for  storing 
and  caring  for  the  grain ;  but  for  all  that  appears  the  ex- 
pense of  storing,  work,  and  losses  attending  it  might  be 
more  than  he  was  to  receive.    And  we  think,  if  such  profits 
could  be  legitimately  claimed,  that  no  case  is  stated  in  this 
separate  answer.   As  a  rule,  the  loss  of  the  profits  of  a  busi- 
ness that  has  been  interrupted  by  a  breach  of  warranty  can 
not  be  claimed  unless  the  parties  are  ^own  to  have  con- 
templated, or  can  reasonably  be  presumed  to  have  cofitem- 
plated  such  loss  at  the  time  the  contract  was  made,  for  tlie 
breach  of  which  the  action  is  brought.     (8  Pars.  188;  5 
Barb.  424;  4  Id.  261.)     So  we  think  the  demurrer  to  this 
part  of  the  answer  was  properly  sustained. 

So,  too,  the  defendant  in  the  next  separate  answer,  where 
he  alleges  that  he  was  compelled  to  purchase  six  thousand 
sacks,  to  his  damage  two  hundred  and  forty  dollars,  does 
not  show  how  the  damage  resulted,  and  the  allegation  is  not 
sufficient  to  state  a  counter  claim,  and  the  demurrer  to  this 
allegation  was  properly  sustained. 

We  think,  for  the  reasons  stated,  that  the  court  erred  in 
sustaining  the  demurrer  to  the  several  answers  which  we 
have  suffici^itly  pointed  out  in  this  opinion.  The  judgment 
of  the  circuit  court  will  therefore  be  reversed  and  a  new 
trial  ordered. 
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STATE  OF  OREGON,  Respondent,  v.  AH  LEE,  Appei,- 

liAiNT. 

HoHiciofi— View  of  Premises  by  Jury — Prksbncb  of  Defendant — 
Waiver. — Where,  on  a  trial  for  murder  in  the  first  degree,  the 
court,  upon  the  application  of  the  state,  directed  a  view  of  the 
place  of  the  alleged  killing  by  the  jury:  Held,  that  the  omission 
by  the  court  to  provide  for  the  presence  of  the  defendant  or  his 
counsel  at  the  view,  no  application  therefor  having  been  made  by 
the  defendant  or  his  counsel  at  the  time  the  view  was  ordered,  was 
not  error. 

Dying  Declarations — ^Beuef  in  the  Christian  Reugion. — In  order 
to  render  dying  declarations  admissible,  it  is  not  requisite  that  the 
deceased  should  have  been  a  believer  in  the  Christian  religion  at 
the  time  the  declarations  were  made. 

Jury  may  Consider  Probabilities. — In  determining  the  credibility  of  a 
witness,  the  jury  may  judge  whether  the  statements  made  by  the 
witness  accord  with  their  own  experience  in  life,  and  their  own 
knowledge  of  the  motives,  and  interests,  and  passions  which  ordi- 
narily influence  men  under  such  circumstances  as  those  which  sur- 
round the  witness. 

Deliberation  and  Premeditation — Inference  from  Facts. — ^Direct 
proof  of  deliberation  and  premeditation  is  not  required,  but  may  be 
inferred  from  proven  facts.  Three  men,  all  armed  with  deadly 
weapons,  made  a  simultaneous  attack  upon  a  third,  in  a  Chinese 
JosS'house,  and  killed  him— one  having  approached  the  deceased 
from  behind,  and  without  saying  a  word,  struck  him  a  deadly 
blow  on  the  head  with  a  hatchet,  while  the  others  fired  two  shots 
into  his  body  in  rapid  succession :  Held,  that  these  facts  warranted 
the  jury  in  concluding  that  the  killing  was  preconcerted,  and  that 
the  design  to  take  the  life  of  the  deceased  was  formed  in  oool 
blood. 

Appeal  from  Multnomah  County. 

On  the  twenty-fifth  day  of  October,  1878,  the  appellant 
"was  jointly  indicted  with  Lee  Jong  and  Charlie  Lee  Quong 
for  the  murder  of  Chin  Sue  Ying.  Lee  Jong  was  never  ar- 
rested. The  others,  the  appellant^  and  Charlie  Lee  Quong, 
were  tried  together,  and  convicted  of  murder  in  the  first  de- 
gree, and  sentenced  to  be  hanged  on  the  seventh  day  of 
February,  1879.  They  appealed  from  the  judgment  to  the 
supreme  court  at  the  January  term,  1879.  The  judgment 
of  the  circuit  court  was  reversed,  and  the  case  remanded  for 
a  new  triaL  The  defendants  then  severed  in  their  trials, 
and  on  the  tenth  day  of  July,  1879,  the  appellant  was  again 
tried  and  convicted  of  murder  in  the  first  degree,  and  sea- 
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tenoed  to  be  hanged,  from  which  judgment  he  again  ap-  ' 
pealed  to  this  court 

The  evidence  offered  on  behalf  of  the  state  tended  to 
prove  that  on  October  2,  the  day  preceding  the  homicide^ 
CSharlie  Lee  Quong,  one  of  the  accused,  complained  to  a 
policeman  that  the  deceased  had  poured  some  offensively 
smelling  liquid  on  the  floor  of  the  Joss  room,  and  that  he 
TFould  have  him  arrested  for  it  on  the  morrow.    That  the 
next  day  in  the  afternoon,  while  a  number  of  Chinese  were 
in  the  Joss-house,  the  deceased  was  standing  on  the  floor 
with,  his  back  toward  the  appellant,  when  the  latter  raised 
a  hatchet  and  struck  the  deceased  a  blow  on  the  head  with 
it    Deceased  suddenly  turned  with  his  face  toward  the  ap- 
pellant, and  while  turning,  he  was  shot  twice  by  the  other 
defendants,  Lee  Jong  and  Charlie  Lee  Quong,  and  imme- 
diately fell  on  the  floor.    The  deceased  had  three  wounds 
on  the  head,  inflicted  with  a  hatchet,  and  two  in  the  body, 
made  by  pistol  shots,  either  of  which  was  regarded  as  nec- 
essarily fataL    From  the  effect  of  these  wounds  he  died  two 
days  afterwards.    There  was  also  evidence  tending  to  show 
that  the  appellant  was  seen  to  walk^  rapidly  away  from  the 
Jo68-house  soon  after  the  assault  was  made,  and  that  he  had 
apparently  something  concealed  in  his  sleeve.  The  deceased 
became  unconscious  from  the  effect  of  the  wounds,  and  re- 
mained so  until  the  next  day,  when  consciousness  returned, 
and  he  was  then  questioned  as  to  who  inflicted  the  wounds 
upon  hinL    He  replied,  through  a  Chinese  interpreter,  to 
the  eflPect  that  the  appellant  cut  him  and  Charlie  Lee  Quong 
shot  him.    These  statements  were  given  when  deceased  be- 
lieved he  would  die  from  the  effect  of  the  wounds,  and  were 
afterwards,  during  the  trial,  received  in  evidence  as  his  dy- 
ing declarations. 

In  hie  defense,  the  appellant  offered  evidence  tending  to 
prove  that  he  was  at  home,  sick  in  bed,  at  the  time  deceased 
was  wounded;  also  the  testimony  of  several  Chinese  wit* 
Besses  to  the  effect  that  the  deceased  had  come  into  the 
JosB-hoose  having  a  piece  of  raw  meat  in  his  hand,  which 
he  was  about  to  throw  on  the  Joss,  when  Lee  Jong,  one  of 
the  persoiis  named  in  the  indictment  (not  arrested),  obr 
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serving  the  action  of  the  deceased,  sprang  at  him  and  caught 
his  arm,  drew  the  hatehet  from  under  his  clothing  and 
struck  deceased  with  it,  and  then  drew  a  pistol  and  shot 
him  twice;  but  that  neither  the  appellant  nor  Charlie  Lee 
Quong  participated  in  the  killing  of  the  deceased.  There 
was  no  evidence  offered  or  received  on  the  trial  as  to 
whether  the  deceased  believed  in  a  future  state  of  rewards 
and  punishments,  or  to  show  whether  he  had  any  religious 
convictions  whatever  on  the  subject.  It  was  proved  that 
the  deceased,  and  the  witnesses  who  testified  on  behalf  of 
the  state  that  they  saw  the  appellant  strike  him,  were 
Chinese,  and  had  attended  the  Chinese  mission  school  in 
Portland;  while  all  those  accused  in  the  indictment  were 
worshippers  of  Joss. 

After  the  evidence  for  the  state  was  closed,  on  motion  of 
the  district  attorney,  an  order  was  made  by  the  oourt  allow- 
ing the  jury,  accompanied  by  a  bailiff  having  tliem  in 
charge,  to  visit  and  view  the  premises  and  the  Joss-house, 
where  the  wounding  of  the  deceased  took  place.  The  order 
made  did  not  direct  or  provide  for  the  presence  of  the  ap- 
pellant or  his  counsel  at  the  view,  and  neither  of  them  asked 
that  they  might  be  permitted  to  be  present,  and  neither  did 
the  order  exclude  them  from  being  present  at  the  view  if 
they  had  desired  it. 

Dolph^  Bronaugh^  Dolph  dk  Simon^  and  WhaUey  dk  Fechr 
heimer^  for  appellant 

John  F.  OapleSj  District  Attorney^  and  M.  F.  Mulkey^  for 
the  state. 

By  the  Court,  Keixy,  C.  J.: 

After  the  evidence  on  behalf  of  the  state  was  closed,  the 
court,  at  the  request  of  the  district  attorney,  made  an  order 
directing  a  bailiff  to  conduct  the  jury  to  the  Joss-house  fop 
the  puri)ose  of  viewing  the  place  where  tiie  homicide  oc- 
curred. The  appellant  and  his  counsel  were  present  when 
tiie  order  was  mad^.,  but  did  not  object  to  it  The  section 
of  the  statute  under  which  the  court  ordered  the  view  is  as 
follows:    ^Whenever,  in  the  opinion  of  the  court,  it  is 
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proper  that  the  jury  should  have  a  view  of  real  property 
which  is  the  subject  of  litigation,  or  of  the  place  in  which 
any  material  fact  occurred,  it  may  order  the  jury  to  be  con- 
dacted  in  a  body,  in  the  custody  of  a  proper  officer j  to  the 
place,  which  shall  be  shown  to  them  by  the  judge  or  by  a 
person  appointed  by  the  court  for  that  purpose.  While  the 
jmy  are  thus  absent  no  person  except  the  judge  or  the  per- 
mm  so  appointed  shall  speak  to  them  on  any  subject  con- 
nected with  the  triaL"    (Code,  p.  145,  sec.  195.) 

It  is  now  claimed  by  the  counsel  for  appellant  that  the 
court  erred  in  permitting  the  jury  to   visit  the  premises 
where  the  homicide  took  place  in  the  absence  of  the  ap- 
pellant; that  in  malmg  iheir  view  the  jury  necessarily 
received  evidence  fnmi  inanimate  objects  which  might  be 
prejudicial  to  the  rights  of  the  deceased,  and  it  is  urged 
that  his  failure  to  object  to  the  making  of  the  order  for  the 
view  was  no  waiver  of  his  ri^t  to  be  present    The  de- 
cisions of  the  courts  in  the  different  states  are  in  direct 
conflict  with  eadi  other  on  these  points;  but  we  consider 
die  better  doctrine  to  be  that  the  failure  of  the  accused  to 
be  present  when  the  jury  were  making  their  view,  is  no 
ground  of  error.    We  are  unaUe  to  see  what  good  his 
presmce  would  do,  as  he  could  neither  ask  nor  answer  any 
qnestioDB,  nor  in  any  way  interfere  witii  the  acts,  observa- 
tions, or  conclusions  of  the  jury.    He  would  have  been  only 
a  mute  spectator  while  he  was  there. 

It  appears  from  the  records  that  when  the  district  atttMiiey 
moral  the  court  lor  a  view  by  the  jury,  the  counsel  for  the 
aecnsed  stated  that  they  were  about  to  make  the  same 
modoB.  The  appellant,  if  he  desired  to  be  present  at  the 
view,  sboold  then  have  made  application  for  that  purpose* 
If  he  had  desired  to  see  the  place  where  the  homicide  took 
place,  in  order  to  be  better  prepared  to  make  his  defense, 
doubtless  the  court  would  have  permitted  him  to  accompany 
the  jury  in  the  custody  of  an  officer.  But  jailing  to  make 
known  any  desire  to  be  present  at  the  view,  he  must  be 
deemed  to  have  waived  any  privilege  which  he  had  in  this 
reqpect  It  was  so  decided  in  a  well-^^onsidered  ease  by  the 
flopreme  court  of  Kansas,  and  to  the  principles  laid  down 
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there  we  assent  {The  State  v.  Adams j  20  Ejuiisas,  811; 
People  V.  Banneyy  19  Cal.  426«) 

The  next  objection  urged  is  that  the  court  erred  in  ad* 
mitting  the  dying  declarations  of  the  deceased  to  go  as 
evidence  to  the  jury  against  the  accused,  and  in  support  of 
this  objection  it  is  urged  that  as  the  deceased  was  shown  to 
be  a  Chinaman,  it  must  be  presumed  that  he  was  a  worshiper 
of  Joss,  and  had  the  heathenish  religion  of  his  race,  and 
that  there  was  no'  evidence  that  he  had  any  convictions  in 
regard  to  a  future  life,  or  a  moral  accountability  to  a  su- 
preme being  after  death,  or  that  he  had  any  fear  of  future 
punishment  in  another  world  for  false  dying  declarations 
made  in  this.  Mr.  Greenleaf  in  regard  to  djdng  declara- 
tions says:  ^'The  persons  whose  declarations  are  thus  ad- 
mitted are  considered  as  standing  in  the  same  situation  as 
if  they  were  sworn,  the  danger  of  imp^iding  death  being 
equivalent  to  the  sanction  of  an  oath.  It  follows  therefore 
that  where  the  declarant,  if  living,  would  have  been  incom- 
petent to  testify  by  reason  of  infamy  or  the  like,  his  djdng 
declarations  are  inadmissibla  And  as  an  oath  derives  the 
value  of  its  sanction  from  the  religious  sense  of  the  party's 
accountability  to  his  Maker  and  the  deep  impression  that 
the  declarant  was  incapable  of  this  religious  sense  of  ac- 
countability, whether  from  infidelity,  imbecility  of  mind,  or 
tender. age,  the  declarations  are  alike  inadmissibW  (1 
Greenleaf,  sec.  157.) 

Under  the  conmion  law,  one  who  does  not  believe  in  the 
existence  of  a  Supreme  Being,  who  will  punish  false  swear- 
ing in  a  future  world,  is  incompetent  to  testify,  and  conse- 
quently the  dying  declarations  of  such  a  one  would  not  be 
admissible  in  evidence  under  the  common  law.  But  the 
common  law  rule  has  been  abrogated  in  this  state:  ^^No 
person  shall  be  rendered  incompetent  as  a  witness  or  juror 
in  consequence  of  his  opinions  on  matters  of  religion,  nor 
be  questioned  in  any  court  of  justice  touching  his  religious 
belief  to  affect  the  weight  of  his  testimony.'^  (Article  1, 
sec  6,  constituticm  of  Oregon.)  As  the  deceased,  under 
oiir  laws,  would  have  been  a  competent  witness  to  testify  in 
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a  court  of  justioo^  it  follows  that  his  dying  declarations  were 
admissible.    {People  v.  Sanford^  48  Cal.  29.) 

But  as  a  matter  of  fact  it  does  not  appear  from  the  evi- 
dence that  the  deceased  was  destitute  of  religious  belief,  and 
of  a  belief  in  future  accountability.  The  record  shows  that 
he  had  be^i  for  scMne  time  attending  a  missionary  school  in 
Portland,  and  it  may  therefore  reasonably  be  presumed  that 
he  had  been  taught  the  doctrines  of  the  Christian  religion, 
and  that  he  was  a  believer  in  the  Christian  faith.  Indeed, 
the  evidence  on  the  part  of  the  accused  tends  strongly  to 
prove  that  the  fatal  assault  was  made  upon  him  because  he 
had  treated  the  Joss-house  with  disrespect  and  contempt 
Under  the  common  law,  therefore,  we  consider  that  hie 
dying  declarations  would  have  been  admissible  in  evidence. 
We  therefore  consider  that  the  court  did  not  err  in  admit- 
ting theoL 

There  was  aleo  an  exception  taken  to  the  following  sen- 
tence in  the  charge  of  the  court:  ''You  may  consider 
the  surroundings  of  the  witness,  you  may  consider  the 
probability  of  the  facts  he  narrates;  whether  or  not  those 
facts  accord  vnth  the  facts  previously  known  or  believed  by 
von;  that  is  to  say,  whether  or  not  they  accord  with  your 
experience,  or  knowledge,  or  previous  belief,  or,  in  other 
words,  with  the  probabilities  of  the  case." 

It  is  claimed  by  the  appellant  that  this  instruction  gave  to 
the  jury  the  right  to  determine  the  credibility  of  a  witness 
by  comparing  his  testimony  with  any  knowledge  or  infor- 
mation which  the  jurors  themselves  may  have  had  concern- 
ing the  homicide,  or  opinions  which  they  may  have  formed 
in  regard  to  it  before  they  were  impaneled  to  try  the  case. 
We  do  not  regard  it  as  open  to  this  construction.  Taken 
altogether,  we  think  that  the  court  intended  to  convey  to  the 
jury  the  idea  that  in  determining  the  credibility  of  a  witness, 
they  were  to  judge  whether  the  statements  made  by  him  ac- 
corded with  their  own  experience  in  life,  and  their  own 
knowledge  of  the  motives  and  interests  and  passions  which 
govern  or  influence  men  under  such  circumstances  as  those 
which  surrounded  the  witness.  We  do  not  consider  this  in- 
Rlraction  of  the  court  open  to  the  objecticm  made  against  it. 
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We  now  come  to  the  principal  point  relied  on  by  the  ap- 
peUant  to  reverse  the  judgment,  and  which  has  heexx  most 
strongly  pressed  upon  the  consideration  of  the  court.  It  is 
contended  '^that  according  to  law  and  the  evidence  as  cer- 
tified in  the  bill  of  exceptions,  the  appellant  is  not  guilty  of 
murder  in  the  first  degree,  but  in  the  second  degree,  con- 
ceding that  he  did  participate  in  committing  the  homicide 
as  testified  by  Uie  witnesses  for  the  state.''  The  appellant's 
counsel,  in  support  of  this  proposition,  claim  that  there  was 
no  evidence  whatever  tending  to  show  deliberation  or  pre- 
meditation  on  part  of  the  accused,  and  that  in  cnrder  to  con- 
vict, both  deliberation  and  premeditation  in  the  commission 
of  the  crime  should  have  been  proved  beyond  a  reasonable 
doubt 

The  crime  of  murder  is  defined  in  sections  50S  and  507, 
page  406,  of  the  code  as  follows: 

'^Sec  506.  If  any  person  shall  purposely,  and  of  delib- 
erate and  premeditated  malice,  or  in  the. ccnamission  or  at* 
tempt  to  commit  any  rape,  arson,  robbery,  or  burglary,  kill 
another,  such  person  shall  be  deemed  guilty  of  murder  in 
the  first  degree. 

^^Sec.  507.  If  any  person  shall  purposely  or  maliciously 
but  without  deliberation  and  premeditation,  or  in  the  com- 
mission or  attempt  to  commit  any  felony,  other  than  rape, 
arson,  robbery,  or  burglary,  kill  another,  such  person  shall 
be  deemed  guilty  of  murder  in  the  second  degree." 

Section  519,  page  407,  of  the  code,  further  provides  how 
the  different  degrees  in  the  crime  of  murd^  shall  be  proven : 

"Sec.  519.  There  shall  be  some  other  evidence  of  malice 
than  the  mere  proof  of  the  killing  to  constitute  murder  in 
the  first  degree,  unless  the  killing  was  effected  in  the  com- 
mission or  attempt  to  commit  a  felony ;  and  deliberation  and 
premeditation,  when  necessary  to  constitute  murder  in  the 
first  degree,  shall  be  evidenced  by  poisoning,  lying  in  wait, 
or  some  other  proof  that  the  design  was  formed  in  cold 
blood  and  not  hastily  upon  the  occasion." 

Deliberation  is  that  act  of  the  mind  which  examines  and 
considers  whether  a  contemplated  act  should  or  should  not 
be  done.     Premeditation  is  where  the  intention  to  do  an 
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act  has  been  formed  before  Ab  attempt  to  execute  it.  It 
implies  a  prior  intentioa  to  do  the  act  in  question ;  and  it  is 
claimed  by  appellant's  counsel  that  thete  is  no  proaf 
whatever  tiiat  there  was  any  deliberation  or  premeditation 
(m  part  of  the  accused  to  take  the  life  of  the  deceased;  that 
his  first  connection  with  the  crimen  so  far  as  the  evidence 
disdosee  it,  begins  with  the  uplifted  hatchet  when  he  was 
in  the  act  of  striking  the  deceased;  and  that  the  intention 
to  kill  might  have  been  formed  at  that  instant  upon  a  sud* 
den  heat  of  passi<m  caused  by  an  indignity  offered  to  the 
idol  which  was  the  object  of  his  worship. 

Direct  proof  of  deliberation  and  premeditatioL  ^«  not  re- 
qiiired  under  .our  statute,  but  may  .be  inferred  from  proven 
facts;  and  in  the  case  under  consideration  we  think  the 
evidence  of  a  predetermination  to  take  the  life  of  deceased 
is  very  strong.  The  fact  that  in  a  house  of  worship,  heathen 
thou^  it  was,  two  or  three  men  should  be  armed  with 
deadly  weap<ms,  is  a  very  unusual  thing.  This  was  followed, 
as  the  evidence  of  the  state  tended  to  prove,  by  the  appel- 
lant ndsing  his  hatchet  behind  the  back  of  the  deceased, 
and  striking  him  a  blow  without  saying  a  word.  Simulta- 
neous with  this  assault  two  shots  were  fired  in  rapid  succes- 
sion by  the  other  defendants.  Under  these  circumstances, 
we  think  the  jury  were  warnuited  in  coming  to  the  conclu- 
sion that  there  was  not  only  a  preconcerted  design  to  take 
the  life  of  the  deceased,  but  that  this  design  was  formed  in 
eold  blood.  If  the  appellant  was  guilty  at  all,  we  can  hard- 
ly see  how  they  could  have  come  to  any  other  conclusion 
than  that  he  was  guilty  of  murder  in  the  first  degrto.   ' 

While  giving  the  charge  to  the  jury,  the  court,  in  explain- 
ing to  them  what  was  required  to  show  a  premeditated 
design,  said:  ^If  a  man,  without  uttering  a  word,  should 
stiike  another  in  the  head  with  an  ax,  it  must  be  deemed  a 
premeditated  violence,"  and  an  exception  was  taken  to  this 
remark.  This  paragraph  must  be  taken  in  connection  with 
Ae  sorrounding  circumstances  of  the  case  as  they  were  die- 
doeed  to  the  jury  by  the  evidence,  and  it  must  be  viewed 
in  the  light  of  the  facts  as  they  appear  in  the  bill  of  excep- 
tioDB.    The  court  doubtless  intended  to  convey  to  the  jury 
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tkis  idea,  that  if  they  believed  the  aociiaed  otaixe  up  bdiind 
the  i  deceased,  and'  without  uttering  a  word,  struck  him  a 
deadly  blow  with  an  ax  or  hatchet,  it  would  be  presumed  to 
have  been  done  with  premeditated  violenceb  It  waa  merely 
a  mode  of  illustration  to  show  what  was  required  to  consti- 
tute premeditation,  and,  we  think,  could  not  in  any  way 
hare  misled  the  jury. 

Taken  altogether,  we  find  no  error  in  the  proceedings  or 
the  charge  of  the  court,  and  it  is  ordered  that  tbe  cause  be 
remanded  to  the  circuit  court  for  further  proceedings  to 
carry  the  sentence  of  the  court  into  effect 


E.  CORPE,  Respondent,  v.  QUINCT  A.  BROOKS,  Ap^ 

PELLANT. 

4 

School  Board— OMyRoiNATE  Department — Deqsions  not  Rehewabu. 
— ^The  decisions  of  the  board  of  commissioners  for  the  sale  of 
school  and  university  lands,  etc.,  are  not  the  subject  of  review  by  the 
courts.  The  board  is  not  an  inferior  court  or  tribunal  over  which 
the  circuit  courts  have  a  supervisory  control,  but  a  co-ordinate 
department  of  the  state  government,  whose  discretion  and  decisions 
the  courts  can  not  control. 

Appeal  from  Marion  Couui^.  The  fiicts  are  stated  in  the 
opinion. 

TF.  TF.  Thayer^  for  appellant 

John  Burnett  and  R.  S.  JSirahanj  for  respondent 

By  the  Court,  Boise,  J. : 

The  appellant,  Brooks,  on  the  sixteenth  day  of  January, 
1872,  filed  his  application  to  purchase  the  land  in  contro- 
versy as  swamp  lands  of  the  state,  under  the  act  of  October 
26,  1870.  He  afterwards  paid  tweny  per  cent,  of  the  pur- 
chase price  at  one  dollar  per  acre,  to  wit,  twenty  cents  per 
acre,  and  on  the  fourth  day  of  April,  1872,  received  of  tb^ 
board  of  commissioners  a  certificate  of  purchase  for  the 
lands  which  are  lots  4,  6,  6,  7,  8,  9,  10,  15,  and  16,  in  seo- 
tiion  16,  T.  40  S.,  R.  8  E.,  and  are  in  Lake  county.    Said 
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lands  had  been  selected  as  swamp  lan^  and  the  selection 
was  afterwards  approved  by  the  stureyor  general. 

On  the  twenty-sixth  of  Septembcor,  1876,  Cbrpe,  the 
respondent,  filed  an  application  with  said  board  to  purchase 
these  same  lots  of  land  as  school  lands,  claiming  that  these 
lands  are  school  lands  and  not  subject  to  be  sold  as  swamp 
lands.  This  application  the  board  rejected,  on  the  groond 
that  the  land  was  in  fact  swamp,  and  that  the  state  had  al- 
ready sold  it  as.  such  to  Brooks.  On  the  fourteenth  of 
Dec^nber,  1877,  the  attorneys  of  Corpe  instituted  a  contest 
before  the  board  to  obtain  a  deed  for  this  land  as  school 
land.  At  the  hearing  of  the  contest  on  the  fifteenth  of 
January,  1878,  the  parties  vrece  heard  by  their  attorneys, 
and  the  matter  taken  under  advisement  by  the  board,  who 
on  the  sixth  of  March,  1878,  rendered  their  decision  in 
favor  of  Brooks. 

Afterwards,  upon  the  petition  of  Corpe  to  the  circuit 
court  of  Marion  county,  a  writ  of  review  was  granted  to  said 
boards  and  the  decision  of  said  board  brought  before  said 
circuit  court  to  be  reviewed  for  alleged  errors.  And  said 
court  entertained  the  proceedings  under  said  writ  and  re*- 
viewed  said  decision  and  reversed  the  same,  and  ordered 
that  said  board,  upon  payment  by  said  Corpe  of  the  ap- 
praised value  of  said  land  in  controversy,  execute  a  patent 
for  said  land  to  said  Corpe.  From  this  decision  of  the 
circuit  court  the  appellant,  Brooks,  appeals  to  this  court. 
Several  questions  have  been  presented  by  the  counsel  in 
the  argument,  which  it  will  not  be  necessary  to  notice  in 
this  opinion,  for  the  reason  that  we  think  a  writ  of  review 
does  not  lie  from  the  circuit  court  to  bring  before  it  for 
review  the  proceedings  of  the  board  of  commissioners  for 
the  sale  of  school  and  university  lands,  etc 

This  board  was  created  by  the  state  Constitution  and  by 
it  invested  with  the  power  to  dispose  of  these  state  lands, 
ttid  its  powers  and  duties  are  such  as  are  provided  by  law. 
It  is  composed  of  the  governor,  secretary  of  state,  and  state 
treasurer,  and  is  a  part  of  the  administrative  department  of 
the  government,  and  exercises  its  powers  independent  of 
the  judiciary  department,  and  its  decisions  are  not  subject 
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to  be  reversed  by  the  coxat,  It  occupies  in  this  state  the 
same  relation  to  the  state  judiciary  as  the  land  department 
of  the  United  States  does  to  the  United  States  courts,  and 
tiieir  decisions  have  not  been  the  subject  of  review  by  the 
United  States  courts.  It  was  held  in  the  case  of  Joieph  Pm 
et  al,  V.  James  Morrisy  that  our  late  territorial  courts  could 
not  revise  the  decisions  of  the  surveyor  general,  and  in  that 
case  Williams,  C.  J«,  says:  ^^Congress  has  ordained  a  land 
department  of  the  government,  whose  business  it  is  made 
to  determine  those  questions  which  arise  out  of  the  dis- 
posal of  the  public  lands,  and  the  courts  of  the  country  can 
not  interfere  to  regulate  or  control  that  business  without 
introducing  uncertainty  and  confusion  into  the  whole  sjrs- 
tern."  See  also  the  case  of  Board  of  Superviaori  v*  The  Ath 
ditar  General^  27  Miss.  165.  The  board  is  the  land 
department  of  this  state,  and  their  decisions  a&  to  who  shall 
receive  a  patent  to  land  is  conclusive  on- the  courts.  But 
the  courts  may,  on  a  proper  showing,  decree  that  the  paten- 
tee holds  the  land  as  the  trustee  of  one  having  a  better  right 
in  equity.  This  board  is  not  in  any  sense  an  inferior  court 
or  tribunal  over  which  the  circuit  courts  have  a  supervis* 
ory  control,  but  a  co-ordinate  department  of  the  state  gov- 
ernment, whose  discretion  and  decisi<»is  the  courts  can  not 

control. 

The  decision  of  the  circuit  court  will  be  reversed  and  the 
writ  of  review  dismissed  with  costa 


MART  J.  ATTEBERRY,  Appellant,  v.  THOMAS  F. 

ATTEBERRY,  Respondent. 

Divorce — Condoned  Cruelty  Revived. — While  acts  of  cruelty  will  be 
presumed  to  be  condoned  by  the  continued  cohabitation  of  the 
parties,  they  will  be  revived  by  the  subsequent  commission  of  acts 
of  the  same  nature. 

Ideic. — ^Any  conduct  which,  after  reconciliation  of  the  parties  in  a  case 
of  cruelty,  creates  reasonable  apprehension  of  personal  violence, 
will  revive  the  condoned  cruelty. 

Married  Woman — Separate  Earnings. — ^Under  the  law,  as  it  now 
stands  in  this  state,  the  wife  is  entitled  to  own  and  hold  any  prop« 
erty  acquired  with  the  proceeds  of  her  own  personal  labor,  and  the 
husband  has  no  right  to  compel  her  to  turn  it  over  to  him. 
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AnpBAii  from  JOouglas  OcMn/ty.    The  fftots  am  stated  in 
theopinicML 

/oAii  KeUay  and  Hermann  dk  Batt^  for  appellanth 
Wm,  R.  WtUia^  for  respondent. 

By  £he  Courts  Pbim,  J. : 

This  suit  was  brought  by  the  appellant  for  a  dissolution 
of  the  marriage  contract.  In  her  complaint  she  charges  crnel 
■nd  inhuman  treatment  and  personal  indignities,  rendering 
her  life  burdensome,  ai^d  allies  that  the  defendant  has  fre- 
quently since  their  marriage  threatened  the  plaintiff  with 
liolenoe,  and  at  divers  times  struck  and  beat  the  plaintiff  in 
a  cruel  and  inhuman  manner,  and  has  continuously  used 
threatening  and  abusive  language^  toward  the  plaintiff,  and 
kept  her  in  constant  fear  for  her  personal  safety.  And  that 
he  did,  on  the  thirteenth  day  of  April,  1874,  in  Douglas 
county,  Oregon,  push  the  plaintiff  in  a  rude  and  angry  man- 
ner, and  ordered  her  to  leave  their  home,  and  threatened 
that  he  would  bum  the  house  down  over  her  head  if  she 
did  not  leave,  and  compelled  her  to  leave  and  seek  shelter 
for  the  nig^t  at  one  of  their  neighbors.  And  that  plaintiff 
has  frequently  within  the  year  threatened  that  he  would 
take  the  children  of  the  marriage  and  remove  them  without 
the  country,  where  the  plaintiff  could  not  see  or  hear  from 
them.  And  that  she  was,  on  account  of  the  indolence  of 
the  defendant)  compelled  to  work  and  earn  the  support  for 
the  family. 

The  defendant  answers,  and  denies  the  cruelty  and  the 
threats,  or  that  he  has  struck  or  beaten  the  plaintiff,  except 
in  1867  he  struck  her  with  a  small  switch,  and  in  1876  he 
slapped  her  in  the  face  with  his  open  hand,  which  he  alleges 
were  forgiven  in  January,  1878,  and  that  the  action  was  not 
commenced  within  the  statutory  time.  The  answer  also 
denies  that  he  threat^ied  to  remove  the  children  from  with- 
out the  country,  as  alleged  in  the  complaint,  but  admits 
that  he  told  plaintiff  if  he  had  to  ^ve  up  all  his  property  to 
her,  he  would  take  tha  children  and  leave  the  country. 
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The  plaintiff^  reply  denieB  that  she  forgave  the  a^^  of 

cruelty  admitted  by  the  defendant  in  his  answer,. and  assigna 
that  her  reason  for  living  with  him  after  those  acts  was  on 
account  of  the  tender  years  of  their  children,  and  with  the 
hope  and  desire  that  he  would  reform  his  conduct  toward 
her,  and  cease  to  treat  her  in  a  cruel  and  inhuman  manner. 

The  court  decided  against  the  plaintiff,  and  gave  judg- 
ment dismissing  her  bill,  and  a  judgment  for  costs  and  dis- 
bursements in  favor  of  the  defendant,  from  which  the  plain- 
tiff appeals. 

From  the  evidence  and  pleadings  it  appears  that  the 
plaintiff  and  defendant  were  married  to  each  other  in  the 
year  1865,  in  the  state  of  Illinois,  where  they  resided  for 
several  years,  and  imtil  they  moved  to  Oregon.  There  are 
three  children,  two  sons  and  one  daughter,  the  issue  of  said 
marriage.  The  boys  are  thirteen  and  ten  years  of  age,  re- 
spectively, and  the  daughter  seven.  That  in  a  short  time 
after  their  marriage,  the  cruel  treatment  of  defendant  was 
commenced  by  slapping  the  plaintiff  in  the  face  with  his 
open  hand,  and  by  threatening  to  boot  her;  and  at  another 
time,  after  their  removal  to  Oregon,  about  the  year  1878, 
by  slapping  her  in  the  face  without  any  apparent  provoca- 
tion. These  parties  continued  to  cohabit  together  as  hus^ 
band  and  wife  until  the  thirteenth  of  April,  1879,  at  which 
time  a  final  separation  took  place,  since  which  time  they 
have  remained  apart. 

The  causes  which  led  to  the  separation  appear  to  be  as 
follows:  She  was  the  owner  of  some  property,  consisting  of 
horses  and  cattle,  about  seventeen  head  in  all.  The  prop- 
erty had  been  purchased  with  money  earned  by  her  own 
personal  labor  in  the  manufacturing  and  sale  of  gloves,  in 
washing  clothes,  in  sewing,  and  in  the  making  of  butt^ 
for  sale,  etc.  The  place  upon  which  they  were  residing 
was  a  piece  of  government  land,  the  improvements  upon 
which  had  been  paid  for  with  mcmey  earned  also  by  her 
personal  labor.  That  the  money  to  pay  for  this  land  had 
also  been  furnished  by  her,  but  the  defendant  had  managed 
in  some  way  to  procure  it  from  the  land  office  and  spend  it. 
That  on  the  morning  of  the  thirteenth  of  April,  18T9,  he  fai- 
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foimed  the  plsintiff  that  die  muHt  torn  aver  all  the  stock  to 
him,  and  allow  him  to  haye  the  full  conteol  of  the  samey  or 
nttther  she  nor  the  stock  could  remain  on  the  place  any 
longer.  That  if  she  refused  to  comply  with  his  request  in 
this  respect,  he  would  make  it  hot  for  her,  and  threatened 
to  bum  the  house  over  her  head. 

Hie  plaintiff  feeling  aggrieyed  at  the  injustice  of  this  de* 
mand  of  the  defendant,  and  not  being  fully  advised  as  to  her 
lights  in  the  premises,  saddled  a  horse  and  went  off  to  con* 
suit  a  neighbor  in  relation  to  the  matter.  Betuming  in  the 
afternoon  about  four  o'clock,  she  unsaddled  the  horse  and 
tamed  it  into  the  pasture,  when  the  defendant,  in  order  to 
make  an  exhibition  of  his  authority  and  carry  out  his  threat, 
undertook  to  turn  the  animal  out  of  the  pasture.  The  plain- 
tiff ^ent  to  the  gate  and  undertook  to  prevent  him  from  so 
dcHDg,  when  the  defendant  ^oved  her  away  in  a  rude  and 
angry  manner,  saying  that  neither  she  nor  the  animal  could 
remain  on  the  place.  The  plaintiff  then  went  away  and  never 
letumed  to  him  again.  A  Mrs.  Butler,  who  was  residing  at 
die  house  with  them,  testifies  that  on  another  occasion,  in 
April,  1879,  she  was  present  when  the  defendant  drew  a 
chair  upon  the  plaintiff  in  a  threatening  manner  and  was 
prevented  from  striking  plaintiff  by  her  stepping  in  be- 
tween them  and  begging  him  not  to  strike  her. 

It  also  appears  that  after  the  commencement  of  this  suit 
flie  defendant  went  to  CanyonviUe,  where  plaintiff  had  thdir 
daughter  for  the  purpose  of  attending  school,  and  took  her 
away  from  her  by  force,  and  because  the  plaintiff  caught 
bim  by  the  coat  and  thus  endeavored  to  present  him  from 
taking  the  child  off  where  she  could  never  see  her  again, 
be  knocked  her  down.  This  assault,  having  been  made  since 
the  commencement  of  the  suit,  can  not  be  considered  as  one 
of  the  grounds  feu:  the  divorce.  Two  of  the  acts  of  cruelty 
EpedaUy  charged  in  the  complaint  as  having  been  committed 
in  the  years  1867  and  1875,  respeetively,  are  admitted  by 
the  defendant,  but  it  is  claimed  by  him  that  these  acte  were 
ipeciallj  forgiven  by  the  plaintiff  about  June,  1878. 

PlaintifT,  however,  denies  that  those  acts  were  spedally 
£ttgiv6D  by  her,  and  assigns  as  a  reason  for  living  with  him 
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after  the  oommission  of  those  acts  the  tender  years  of  their 
children  and  the  hope  that  he  would  reform  his  oondiict  to« 
ward  her  and  cease  to  beat  her  in  su<di  a  cruel  and  inhuman 
manner.  There  being  no  special  condonatiMi  proved,  none 
existed,  except  such  as  must  be  implied  from  continued  co* 
habitation  of  the  parties  after  the  commi^on  of  said  acts. 
But  while  the  acts  were  condoned  by  the  continued  cohabita- 
tion of  the  wife,  they  were  revived  by  the  subsequent  com* 
mission  of  acts  of  the  same  nature.  ^^Any  conduct  which, 
after  reconcilation  of  the  parties  in  a  case  of  cruelty,  creates 
reasonable  apprehension  of  personal  violence,  will  revive 
the  condoned  cruelty ;  in  fact,  it  is  cruelty  itself.*'  (2  Bi^ 
Mar.  and  Div.  58;  Gardner  v.  Gardner^  2  Gray,  434.) 

"To  revive  condoned  cruelty  there  must  be  something  of 
the  same  kind  as  would  have  supported  a  suit  originally  for 
cruelty,  such  as  violence  or  threats  of  violence;  but  the  acts 
need  not  be  of  the  same  stringent  kind;  something  short 
will  be  sufficient,  provided  it  be  shown  that  the  husbmid 
continues  in  the  same  state  of  mind,  and  is  incapable  of 
controlling  himself,  as  when  he  actually  committed  the  for- 
mer acts  of  cruelty."  {Davis  v.  Dams^  55  Barb.  66.)  Legal 
cruelty  is  defined  by  Mr.  Bishop  to  be  "such  conduct  in 
one  of  the  married  parties  as  renders  further  cohabitation 
dangerous  to  the  physical  safety  of  the  other,  or  creates  in 
the  other  such  reasonable  apprehension  of  bodily  harm  as 
materially  to  interfere  with  the  discharge  of  marital  duty." 
(1  Bish.  Mar.  and  Div.  718.) 

We  think  the  charge  of  cruel  and  inhuman  treatment  is 
fully  sustained  by  the  evidence,  when  all  the  acts  of  cruelty 
are  considered  together,  and  that  plaintiff  \&  entitled  to  a 
divorce. 

It  is,  therefore,  ordered  that  a  decree  be  entered  dissolv- 
ing the  bonds  of  matrimony  existing  between  plaintiff  and 
defendant;  that  plaintiff  have  the  care  and  custody  of  their 
infant  daughter,  Marie  Catherine  Atterberry,  and  costs  and 
disbursements. 

Decree  of  the  court  below  reversed* 
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STATE  OF  OREGON,  RBSPoiroBifT,  v.  H.  0.  DALE,  Af- 

mXANT. 

» 

InxcTMEKT — ^Distinct  Criminal  Acts. — ^Wherc  the  statute  makes  the 
Gommission  of  different  acts  a  crime,  and  uses  the  word  or  connect- 
ing these  acts,  an  indictment  is  0ood  which  charges  the  defendant 
with  the  commission  of  more  than  one  of  such  acts,  using  the  con- 
junction and  to  connect  them  in  the  indictment. 

Jiw»— Objection  to  Panel. — Where  an  objection  to  a  juror  is  that 
he  is  drawn  from  a  particular  panel,  and  not  that  the  juror  is  per- 
sonally disqualified  or  improper^  stmunoned,  such  objection  is  a 
challenge  to  the  panel. 

Sheritp— Converting  Money — Proof  of  Sums  Collected. — ^In  a  pros- 
ecution of  a  sheriff  for  converting  money  collected  by  him  as  taxes, 
it  is  competent  to  show  that  he  received  sums  of  money  from  dif- 
ferent individual  taxpayers. 
IBM— Conversion  of  Public  Mon£y  is  Larceny. — Money  collected 
by  a  sheriff  for  taxes  is  the  property  of  the  county  in  the  hands 
of  the  sheriff,  and  he  may  be  guilty  of  larceny  by  converting  the 
same  to  his  own  use. 

Apfbal  from  Yamhill  County. 

The  defendant  was  sheriff  aad  tax  collector  of  Yamhill 
comtf  from  July  1, 1876,  to  July  1, 1878.  He  was  indicted 
bj  the  grand  jury  of  said  county  at  the  March  term  of  the 
eurcoit  court  of  said  county  for  1879,  for  larceny  of  public 
money. 

The  crime  charged  is  described  in  the  indictment  as  fol- 
lows: ^As  such  sheriff  and  tax  collector  of  said  Yamhill 
county,  said  H.  C.  Dale  had  received  and  had  in  his  pos- 
session in  said  Yamhill  county  on  the  seventh  day  of  Au- 
gust, A.  D.  1878,  the  sum  of  three  thousand  dollars  in  gold 
and  silver  coin  of  tJie  United  States  of  America,  belonging 
to  and  being  the  property  of  said  county  of  YamhiU,  which 
said  money  he  had  received  and  collected  between  the  fif- 
teenth day  of  September,  a.  d.  1877,  and  the  seventJi  day  of 
August^  A.  D.  1878,  as  taxes,  assessed  and  duly  levied  by 
the  county  court  of  said  county,  and  that  the  said  H.  C. 
Dale  <m  ^e  said  seventh  day  of  August,  a.  d.  1878,  in  said 
Yamhill  county,  state  of  Oregon,  then  and  there  being,  and 
having  in  his  posaessiim  said  sum  of  three  thousand  dollars, 
which  belonged  to,  and  was  the  personal  property  of  said 
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• 

Yamhill  county,  Oregon,  and  which  he  had  collected  and 
received  as  taxes  as  afbresaid,  did  then  and  there-  fraudu- 
lently and  feloniously,  take,  steal,  make  away  with,  embez> 
zte  and  convert  to  his,  H.  C.  Dale's,  own  use,  the  said  three 
thousand  dollars,  and  then  and  there  neglected  and  refused 
to  pay  over,  and  does  still  neglect  and  refuse  to  pay  over  to 
said  county  of  Yamhill,  said  three  thousand  dollars,  or  any 
part  thereof,  as  by  law  directed  and  required ;  said  county 
of  Yamhill  being  all  of  said  time  a  public  corporation  in 
the  said  state  of  Oregon,  and  the  grand  jury  being  unable 
to  give  or  ascertain  a  more  definite  description  of  said 
money  than  that  above  given.  Contrary  to  the  statute,** 
etc 

Upon  the  trial  the  jury  returned  the  following  verdict: 
^'We,  the  jury  in  the  above-entitled  action,  find  the  defend- 
ant guilty  as  charged  in  the  indictment,  and  find  that  the 
amount  of  money  converted  was  the  sum  of  twenty-five 
hundred  dollars.'' 

The  defendant  was  fined'  five  thousand  dollars  and  sen- 
tenced to  five  years'  imprisonments 

The  indictment  is  based  upon  section  669,  page  414,  of 
the  criminal  code,  which  is  as  follows :  ^If  any  person  shall 
receive  any  money  whatever  for  this  state,  or  for  any  county, 
town,  or  other  mimicipal  corporation  therein,  or  shall  have 
in  his  possession  any  mcmey  whatever  belonging  to  such 
state,  county,  town,  or  other  corporation,  or  in  which  such 
state,  county,  town,  or  corporation  has  an  interest,  and  shall 
in  any  way  convert  to  his  own  use  any  portion  thereof,  or 
shall  loan,  with  or  without  interest,  any  porticHQ  thereof,  or 
shall  neglect  or  refuse  to  pay  over  any  portion  thereof,  as 
by  law  directed  and  required,  or  when  lawfully  demanded 
so  to  do,  such  person  shall  be  deemed  guilty  of  larceny,"  etc. 

The  appellant  claims  that  this  section  does  not  indudo. 
the  acts  of  the  tex  collector,  and  that  the  appellant  was  lia- 
ble only  under  section  65,  p.  768,  of  the  Greneral  Laws,  which 
is  in  the  following  words:  ^The  sheriff  shall  pay  over  all 
moneys  collected  by  him,  on  any  tax  list  in  his  hands,  to  the 
treasurer  of  the  county  at  least  once  a  month,  taking  a  du- 
plicate receipt  for  the  same,  which  he  shall  file  with  tho 
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derk  of  the  county  court  of  his  county  inunediately  there- 
after; and  any  sheriff  failing  to  oomply  with  the  provisions 
of  this  section  shall  be  deemed  guilty  of  a  misdemeanor," 
etc. 

The  appellant  furtiier  claims  that  the  court  erred  in  per- 
mitting the  prosecuti<Mi  to  show  the  receipt  by  the  appellant 
of  more  than  one  sum  of  money  from  different  persons ;  that 
if  the  appellant  was  guilty,  the  receipt  of  different  sums 
from  different  persons  on  the  conversion  constituted  dis- 
tinct offenses  triable  by  separate  indictments. 

An  exception  was  taken  to  tiie  ruling  of  the  court,  upon 
a  challenge  to  one  of  the  jurors.  The  facts  which  explain 
this  exception  are  stated  in  the  opinion^ 

B.  WiUiams  and  McCain  <t  Fenton^  for  appellant. 

/.  /•  Whitney^  District  Attorney^  and  W.  M.  Bamsey^  for 
the  state. 

By  the  Court,  Boisb,  J. : 

The  appellant  claims  that  the  indictment  in  this  case  does 
not  charge  a  crime.  There  was  no  demurrer  filed  to  the  in- 
dictment in  the  circuit  court,  and  the  appellant  has,  in  the 
ugument,  failed  to  point  out  any  defect  in  the  indictment 
except  this:  It  is  claimed  that  it  charges  the  defendant 
with  converting  the  mon^  and  also  with  having  failed  to 
pay  it  over.  Either  of  these  acts  would  be  a  crime,  and  as 
he  is  diarged  with  larceny  by  converting  the  money  and 
£ftiling  to  pay  it  over,  we  think  a  charge  in  this  conjunctive 
form  is  good;  if  these  acts  had  been  charged  in  the  disjunc- 
tive form,  that  he  either  converted  or  failed  to  pay  over  the 
money,  the  indictment  would  have  been  bad.  In  the  case 
of  The  State  v.  Caarr^  6  Or.  183,  it  is  decided  that  *'when  a 
statute  makes  the  conmiission  of  different  acts  a  crime,  and 
such  acts  are  stated  disjunctively  in  the  statute,  the  indict- 
ment may,  as  a  general  rule,  embrace  the  whole  of  such  acts 
in  a  single  count,  but  it  must  use  the  con jimctive  amd  in  the 
indictment  when  pr  occurs  in  the  statute.  The  rule  laid 
down  in  that  case  is  applicable  in  this  case,  and  tried  by 
that  rule  this  indictment  is  not  bad  for  duplicity. 
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The  next  point  argued  as  error  is  that  the  jury  was  im- 
properly drawn.  It  appears  from  the  bill  of  exceptions  that 
on  the  eighth  day  of  October,  1879,  Ae  day  the  cause  came 
on  to  be  beard,  the  court  made  an  order  as  follows: 

"Order  for  thirty  jurors,  October  8,  1879. 

"It  appearing  to  the  court  that  the  number  of  jurors  re- 
quired by  the  code  to  attend  the  court  have  not  attended, 
and  that  the  panel  is  not  full,  it  is  ordered  that  the  sheriff 
of  this  county  summon  forthwith,  from  the  body  of  the 
county,  thirty  good  and  lawful  men,  having  the  qualifica- 
tions of  jurors,  to  serve  during  the  term." 

It  also  appears  that  these  thirl^  jurors  were  summoned 
pursuant  to  said  order  and  their  names  placed  in  the  jory 
box,  "there  being  in  said  box  at  the  time,  the  names  of 
twenty  jurors  of  the  required  panel,  who  were  in  attend- 
ance to  serve  and  who  were  serving  as  jurors.  The  defend- 
ant, by  his  attorneys,  objected  to  a  jury  for  the  trial  of  said 
cause  being  drawn  from  said  box,  and  objected  to  each  and 
every  one  of  said  jurors  so  drawn ;  but  the  court  overruled 
the  objection  and  the  jury  was  drawn  and  impaneled  from 
said  box,  to  which  ruling  the  defendant  excepted." 
.  The  jurors  whose  names  were  in  the  jory' box  constitated 
the  panel.  (Stat  p.  142,  sees.  178,  179.)  Tlie  objection  was 
made  to  this  panel  as  being  illegally  made,  and  the  objec- 
tion to  each  individual  juror  was  made  on  the  ground  tihat 
he  was  drawn  from  this  panel,  and  not  on  the  ground  that 
he  was  personally  disqualified,  or  that  he  was  biased.  We 
think  the  objections  made  to  the  jurors  were  challenges  to 
the  panel  and  not  to  the  individual  jurors.  If,  when  a  juror 
was  drawn,  the  counsel  had  objected  to  him  for  the  reason 
that  he  was  not  one  of  the  jurors  on  the  regular  panel,  it 
would  presfflit  a  different  question,  and  we  might  then  be 
called  on  to  decide  whether  the  court  had  the  authority  to 
call  jurors  before  those  on  the  regular  panel  were  exhausted. 
There  is  nothing  in  the  record  showing  whether  the  persons 
who  were  drawn  as  jurors  were  of  the  regular  jurors  or  of 
those  sunmioned  by  the  order  of  the  court.  We  think  that, 
in  order  to  raise  this  question,  tlie  objecticm  should  have  been 
made  to  the  individual  juror  that  he  was  improperly  and 
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illegally  drawn  or  summoned,  for  it  may  be  that  all  the 
jurors  who  were  drawn  were  of  the  regular  panel.  It  is 
claimed  that  these  names  being  placed  in  the  jury  box  made 
the  whole  panel  illegal,  and  was  such  an  irregularity  as  will 
vitiate  the  verdict. 

By  the  statute,  when,  for  any  reason,  there  is  not  a  full 
panel,  the  court  may  order  the  sheriff  to  summon  forthwith, 
from  the  body  of  the  county,  persons  having  the  qualifica- 
tions of  jurors,  to  serve  during  the  term.  It  appears  in 
this  ease  that  the  number  of  jurors  required  by  the  code  did 
not  attend,  for  there  were  but  twenty  regular  jurors  on  the 
panel.  So  the  court  had  the  power,  in  part,  to  make  up  the 
panel.  This  power  has,  we  think,  generally  been  confined 
in  the  circuit  courts  to  making  orders  to  fill  up  the  panel  to 
twenty-four  trial  jurors,  the  number  provided  for  in  the 
codr 

But  the  statute  does  not  limit  the  order  to  that  number 
in  express  words.  Still,  it  would  seem  that  the  object  of  the 
statute  was  to  enable  the  court  to  supply  the  panel  with  the 
number  of  jurors  provided  in  the  code  to  make  a  full  panel. 
When,  however,  this  power  is  exercised  by  the  court,  it  is 
for  the  purpose  of  making  the  panel  of  jurors  and  the  jurors 
added  by  the  order  of  the  court  as  much  a  part  of  the  panel 
as  those  who  have  been  regularly  drawn  from  the  jury  list, 
and  if  there  be  irregularity  in  making  up  this  panel,  still  the 
panel  is  not  the  subject  of  challenge,  for  challenges  to  the 
panel,  have  been  abolished.  {State  v.  Fitzhugh^  2  Or.  2T2.) 
If  the  order  was  void  by  reason  of  having  directed  the  sum- 
moning of  thirty  instead  of  four  jurymen,  we  think  that 
matter  could  only  be  taken  advantage  of  by  an  objection  to 
the  individual  juror,  that  he  was  not  summoned  as  a  juror 
and  had  no  authority  to  sit. 

We  think  that  under  section  178  of  the  code,  the  court 
may  direct  the  sheriff  to  summon  any  number  of  jurors  from 
the  body  of  the  county  for  the  trial  of  a  particular  case, 
to  be  used  when  the  regular  panel  is  exhausted,  and  though 
we  think  there  was  an  irregularity  in  this  case,  still  it  does 
not  appear  that  a  substantial  right  of  the  defendant  was 
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affected  by  it,  for  it  does  not  appear  but  what  he  was  tried 
by  jurors  from  the  regular  panel  drawn  from  the  jury  lists. 

After  the  jury  was  impaneled  the  prosecution  offered 
record  evidence  to  show  that  the  defendant  was,  at  the  time 
he  converted  the  money,  the  sheriff  of  Yamhill  county. 
This  was  objected  to  by  the  defendant's  counsel  for  the 
reason  that  it  was  incompetent.  We  think  this  evidence 
was  competent  to  show  in  what  capacity  the  defendant  re- 
ceived and  had  the  money.  So,  also,  we  think  it  was  com- 
petent for  the  prosecution  to  prove  the  delinquent  tax  list 
filed  by  the  sheriff,  for  this  was  an  exhibit,  in  his  favor  to 
show  that  he  had  not  received  all  the  taxes  charged  to  him, 
and  to  charge  him  with  the  amounts  which  he  by  his  entries 
thereon  had  charged  himself  with  having  collected.  We 
think  it  was  competent  to  prove,  by  any  competent  evidence, 
what  sums  the  defendant  had  received  at  various  times  as 
sheriff,  in  order  to  show  how  much  money  belonging  to  the 
county  came  into  his  hands.  He  may  have  received  sums 
with  the  intention  to  account  for  them  and  pay  them  over 
to  the  county  treasurer.  It  was  proper  for  the  prosecution 
to  show,  by  items  received  by  him,  the  amount  that  came 
into  his  hands,  and  then  show  how  mudi  he  paid  over,  to 
show  the  amount  of  his  default;  for  if  he  returned  a  large 
sum  of  money  belonging  to  the  county,  and  refused  to  pay 
it  over  according  to  law,  it  was  some  evidence  that  he  had 
converted  it  to  his  own  use. 

If  an  agent  is  accused  of  embezzling  the  funds  of  his  em- 
ployer, it  would  be  competent  to  show  that  he  received  a 
sum  from  A.  at  one  time  and  from  B.  at  another,  and  that 
he  had  at  another  time  converted  both  sums  to  his  own  use. 
The  receipts  would  be  lawful,  and  the  crime  consists  in  the 
imlawful  commission,  which  may  be  one  act.  That  is,  an 
agent  may  be  months  in  collecting  the  funds  of  his  princi- 
pal, and  when  he  has  a  large  amount  collected,  convert  the 
aggregate  to  his  own  use  at  once. 

Again,  it  is  claimed  by  the  appellant's  counsel,  that  taxes, 
while  in  the  hands  of  the  sheriff,  are  not  the  property  of  the 
cou:.ly.  We  think  this  position  is  not  tenable.  The 
sheriff  is  the  agent  of  the  county,  and  when  he  receives  the 
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taxes  and  receipts  for  them,  such  taxes  are  the  property  of 
his  principal,  for  it  is  a  general  rule  that  where  an  agent 
collects  money  for  his  principal,  the  money  vests  in  the 
principal  when  reoeived  by  the  agent,  according  to  the 
DiAzim,  that  what  one  does  by  his  agent  he  does  himself. 
The  state  tax  due  from  each  county,  when  paid  to  the  state 
ti'easorer  by  the  county  treasurer,  is  the  money  of  the 
eoontj  until  paid  to  the  state  treasurer;  and  if  destroyed  by 
£ie  or  act  of  God  before  being  paid  over,  would  be  lost  by 
the  county ;  the  property  in  money  paid  for  taxes  passes  to 
the  county  when  it  ^s  paid  by  the  taxpayer  to  the  sheriff, 
who  is  the  officer  and  agent  of  the  county. 

It  is  further  contended  by  the  counsel  for  the  appellant 
that  as  he  collected  the  money  as  tax  collector  and  sheriff, 
and  failed  to  pay  it  over,  he  could  only  have  been  indebted 
under  section  732  of  the  statute,  which  provides  that  "any 
shmff  who  shall  neglect  or  refuse  to  pay  over  all  moneys 
by  him  collected  for  taxes,  or  shall  refuse  or  neglect  to 
make  a  return  of  the  delinquent  taxes  of  his  county  as  re- 
quired, *  ♦  *  shall  be  liable  to  be  indicted  therefor,  and 
upon  conviction,  may  be  punished  by  fine  not  less  than  one 
hundred  nor  mare  than  one  thousand  dollars,  or  by  im- 
prisonment not  less  than  six  months  nor  more  than  six 
years."  ♦  *  *  This  statute  provides  for  punishing 
criminal  ne^igence  in  the  sheriff,  and  appellant  might 
have  been  indicted  under  that  section  for  failing  to  pay 
over  the  money  by  him  collected  as  tax  collector,  although 
there  was  no  conversion  of  the  fimds  and  no  felonious  intent. 
Section  559  defines  a  higher  and  more  heinous  offense, 
and  as  both  statutes  were  passed  by  the  same  session  of 
the  legislature,  the  presumption  is  that  it  was  the  intention 
of  the  legislature  that  both  secticms  should  stand.  Section 
o50  defines  a  crime  not  mentioned  in  section  732,  when  it 
uses  the  words:  ''And  shall  in  any  way  convert  to  his  own 
^jgg^n    •     «     «    rfj^g  makes  the  conversion  of  the  public 

funds  a  crime,  and  this  is  the  crime  charged  in  the  indict- 
ment, and  for  this  the  appellant  could  not  be  punished 
under  section  732.  It  is  true  the  section  makes  neglect  or 
refusal  to  pay  over,  a  crime  of  equal  magnitude  as  conver- 
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don,  and  uses  the  same  language  in  defining  it  as  in  section 
559.  If  section  732  was  held  to  repeal  that  part  of  section 
l>59  which  makes  a  neglect  or  refusal  to  pay  over  a  crime,  it 
would  leave  the  remaining  portion  of  the  section  standing, 
jtnd  that  remaining  portion  which  provides  against  conver- 
sion would  support  this  indictment  We  think  it  was  the 
intention  of  the  legislature  that  both  these  sections  should 
stand,  and  that  they  are  in  force,  and  that  a  sheriff  is  em- 
braced in  section  559  as  much  as  any  other  officer,  for  he  is 
included  in  the  words  "any  person." 

The  points   above  discussed   embrace  all  the  important 

questions  raised  in  the  case,  and  as  there  is  no  substantial 

.^rror,  the  judgment  of  the  court  below  should  be  affirmed. 


IHE    STATE   OF   OREGON,  Respontoskt,  v.  JAMES 

McCORMACK,  Appellant. 

Lakceny  op  Different  Articles,  One  Offense.— Where  a  person  is 
charged  with  the  larceny  of  a  horse,  saddle  and  bridle,  taken  at  the 
same  time  and  place,  and  from  the  same  person,  the  whole  trans- 
action constitutes  but  one  erinu,  and  but  one  indictment  can  be 
sustained  for  such  taking,  and  if  the  prosecution  see  proper  to 
split  up  the  transaction  into  two  offenses,  by  causing  two  indict- 
ments* against  such  person  for  that  which  is  but  one  crime,  a  con- 
viction or  acquittal  on  one  may  be  pleaded  at  a  bar  to  a  subsequent 
prosecution  on  the  other. 

Idem. — When  a  man  has  done  a  criminal  act  the  prosecutor  may  carve 
as  large  an  offense  out  of  the  transaction  as  he  can,  yet  he  must 
cut  only  once. 

Appeal  from  Douglas  County.  The  facts  are  stated  in 
the  opinion. 

Bonham  dh  Hohnany  for  appellants 

There  was  no  appearance  for  the  state. 

By  the  Court,  Pbim,  J.: 

The  appellant  was  indicted  by  the  grand  jury  of  Douglas 
county  for  the  crime  of  larceny  of  a  saddle  and  bridle,  al- 
leged to  have  been  stolen  from  one  James  Doolin,  on  Novem- 
ber 1,  1879,  to  which  indictment  he  pleaded  guilty  as  therein 
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diAiged,  and  for  which  he  was  duly  sentenced.  At  the 
same  term  of  court,  the  appellant  was  also  indicted  for  the 
crime  of  larceny  of  a  horse  alleged  to  have  been  stolen  fr(Mn 
said  James  Doolin,  at  the  same  time  and  place  as  in  the 
indictment  above  mentioned.  To  this  second  indictment 
tiie  appellant  pleaded  not  guilty)  together  with  a  plea  of 
fonner  conviction  for  the  same  offense.  The  evidence,  as 
r^rted  in  the  lull  of  exceptions,  shows  that  the  horse, 
saddle,  and  bridle  were  taken  by  the  appellant  at  the  same 
time  and 'place,  and  from  the  same  person.  The  indictmrait 
and  judgment  of  ccmviction  on  the  charge  of  larceny  of  the 
saddle  and  bddle  were  admitted  in  evidence  without  objeo- 
tion.  The  appellant  was  convicted  and  sentenced  for  the 
larceny  of  the  horse  as  charged  in  the  second  indictment, 
and  from  this  judgment  an  appeal  has  been  taken  to  this' 
ooort 

The  circuit  oourt,  among  other  things,  instructed  the  jury 
as  follows:  *^That  a  former  ccmviction  and  judgment  against 
die  appellant  of  the  crime  of  larceny  of  a  saddle  and  bridle, 
taken  at  the  same  time  and  place  from  the  same  person,  in 
the  same  transaddcm  as  the  horse,  for  which  he  has  been 
indicted,  andi  is  now  being  tried,  is  not  a  bar  to  the  prose- 
cati<m  for  the  larceny  of  the  horse,  and  will  not  sustain  the 
plea  of  a  former  conviction  entered  by  the  appellant  in  bar 
of  this  prosecution." 

To  the  giving  of  this  instruction,  appellant,  by  his  c6un- 
sel,  then  and  there  excepted,  and  assigns  it  here  as  ^rror. 
This  nuses  a  very  important  question  to  be  for  the  first 
time  passed  up(m  by  this  court,  and  it  is  therefore  to  be  re- 
gretted that  the  state  was  not  represented  by  counsel  upon 
the  argumenL 

It  is  stated,  however,  by  counsel  for  appellant,  that  it 
was  necessary  to  bring  two  indictments,  because  the  larceny 
of  the  horse  would  be  puniehable  under  section  555  of  the 
criminal  code,  while  the  larceny  of  the  saddle  and  bridle 
would  be  punishable  under  section  552.  The  former  of 
these  two  sections  provides  that  if  any  person  shall  be 
eoDTieted  of  stealing  a  horse,  etc.,  he  shall  be  punished  by 
imprismtment  in  the  penitentiary  from  one  to  fifteen  years; 
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while  under  the  latter,  he  can  be  imprisoned  in  the  peniten- 
tiary not  less  than  <m6  nor  more  than  ten  years,  it  the  goods 
or  chattels  stolen  shall  exceed  in  value  thirty-five  dollars; 
but  if  the  property  stolen  shall  not  exceed  the  value  of.  thir- 
ty-five dollars,  he  shall  be  punished  by  imprisonment  in  the 
county  jail  not  less  than  one  month  nor  more  than  one  year^ 
or  by  fine  not  lees  than  twenty-five  nor  more  than  one  hun* 
dred  dollars. 

This  proposition  may  be.  answered  in  the  words  of  Mr. 
Chief  Justice  Shaw,  as  follows :  ^^It  is  not  necess&xy  in  an 
indictment  upon  a  statute  to  indicate  the  particular  section 
or  even  particular  statute  upon  which  it  is  founded.  It  is 
only  necessary  to  set  out  in  the  indictment  such  facts  as 
bring  the  case  within  the  provisions  of  some  statute  which 
was  in  force  wh^Q  the  atct  wfts  done,  and  also  when  the  in- 
dictment was  found.  And  if  the  facts,  properly  laid  in  the 
indictment  and  found  by  the  verdict^  show  that  the  act  done 
was  a  crime  punishable  by  statute,  it  is  sufficient  to  warrant 
the  courts  in  rendering  judgment.  {CaimnanweaUh  v.  Grif* 
fm,^  21  Pick.  625;  Co7Mnowa>€alth  v.  Squire^  1  Met  261; 
Fisfter  v.  ConmumwedUh^  1  Bush.  Ky.  216.)  In  the  last  case 
above  referred  to',  the  prosecution  undertook  to  draw  the 
same  distinction  in  regard  to  the  difference  between  the  of- 
fense designated  as  horse-stealing  and  that  of  ample  lar- 
ceny, but  was  overruled  by  the  court  as  being  a  distinction 
not  well  taken,  ^^his  plea  of  a  former  convicticm,  like  that 
of  a  former  acquittal,  is  founded  upon  that  great  principle 
and  fundamental  maxim  of  criminal  jurisprudence,  that  no 
man  shall  be  twice  put  in  jeopardy  for  the  same  offense. 
This  is  one  of  the  ancient  and  well-established  principles  of 
the  common  law,  sanctioned  and  enforced  in  different  forma 
of  words  in  most  of  the  constitutions  of  the  several  states, 
and  in  that  of  the  United  States.  In  the  latter  it  is  thus 
expressed:  ^nor  shall  any  person  be  subject  for  the  same 
offense  to  be  twice  put  in  jeopardy  of  life  or  limb.' " 

This  clause  having  been  adopted  in  our  constituticm  as  a 
fundamental  principle,  may  be  ocmsidered  as  equivalent  to 
a  declaration  of  the  conmum  law  principle,  thAt  no  person 
diall  be  twice  tried  for  the  same  offense^  But  in  the  appli- 


Jul  1880.]     Btatb  or  Obbgok  v.  MgGoskagk.  2S9 

catkm  of  this  maxiin,  it  must  be  ooneidered  in  each  pariio^ 
ultr  case  in  which  it  is  rdied  upon  as  a  bar,  whether  as  a 
matter  of  fact  the  party  seeking  to  avail  himself  of  it  has 
before  been  put  in  jeopard]^  and  if  so,  whether  it  can  be 
sftid  to  be  for  the  same  ofense.  If  these  oircamstanoes 
should  be  found  not  to  concur,  the  maxim  will  not  apply  to 
the  case.  It  now  renuiins  to  apply  this  maxim  to  the  case 
under  consideration. 

This  is  a  case  where  the  appellant  is  charged  with  the 
larceny  of  a  horse,  saddle,  and  bridle,  taken  at  the  same 
time  and  place,  and  from  the  same  person,  and  in  our  opin- 
i(Xk  the  whole  transaction  constitutes  but  one  crime,  and  but 
one  indictment  can  be  sustained  for  such  taking,  and  the 
prosecution  having  seen  proper  to  split  up  the  transaction 
into  two  offenses  by  causing  two  indictments  to  be  preferred 
against  such  person  for  that  which  is  but  one  crime,  a  con- 
yieticm  or  acquittal  on  <Hie  may  be  successfully  pleaded  as  a 
bar  to  a  subsequent  prosecution  on  the  other.  In  1  Bishop's 
Criminal  Law,  sec.  1060,  it  is  said,  '^that  although  when  a 
man  has  done  a  criminal  thing  the  prosecutor  may  carve  an 
offense  out  of  the  transaction  as  he  can,  yet,  he  must  cut 
only  once.''  The  same  author,  in  referring  to  offenses  em- 
braced in  the  same  transaction  or  included  one  within  the 
other,  says:  '^Some  apparent  authority,  therefore,  English 
and  American,  that  a  jeopardy  for  the  less  is  no  bar  to  im 
indictment  for  the  greater,  we  must  regard  as  not  being 
good  law,  while  the  doctrine  that  it  is  a  bar  is  best  sustained 
by  the  adjudications,  as  well  as  by  reason."  (1  Bishop's 
Crim.  Law,  sec.  1057.) 

The  case  of  FisTier  v.  The  OonvmcmMedlth^  reported  in  1 
Bush.  211,  is  a  case  precisely  in  point  In  that  case,  Fisher, 
by  the  same  act  and  with  the  same  intent,  took  a  horse, 
wagon,  and  harness,  the  property  of  the  same  person.  Two 
indictments  were  found  against  him,  one  for  stealing  the 
iKHise,  the  other  for  stealing  the  wagon  and  harness.  On 
the  trial  for  stealing  the  horse,  Fisher  pleaded  not  guilty 
and  waa  acquitted.  This  acquittal  was  Irald  to  be  a  good 
plea  in  bar  against  the  indictment  for  stealing  the  wagon 
and  hamww     In  RobenU  v.  The  State^  14  Qeorgii^  8,  the 
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same  principle  was  fully  reoognized.  {Hinkle  v.  The  Oam^ 
monwedUh^  4  Davis,  618;  The  State  v.  Chaff in^  2  Swan, 
Tenn.  498;  Lamphen  v.  The  State^  14  In<L  827.) 

Being  of  the  opinion  that  the  court  erred  in  giving  the 
instruction  complained  of  y  the  judgment  is  reversed  and  the 
cause  remanded  to  the  court  below  for  a  new  triaL 

Judgment  reversed. 


M.  ROSENDORF  and  H.  HIRSCHBERG,  Apfkllants, 

v»  J.  A.  BAKER,  Respokdent. 

EnizBNCB— Copy  op  Lost  Instrument— QuEsnoNs  for  Jueyj— Where 
an  instrument  in  writing  is  pleaded  as  a  defense  in  an  answer,  and 
the  making  of  the  instrument  is  denied  in  the  replication  and  on 
the  trial,  the  original  having  been  proven  to  be  lost,  a  pretended 
copy  produced  and  sworn  to  by  two  witnesses  as  a  true  copy,  and 
the  plaintiffs  offer  evidence  tending  to  prove  that  no  contract  was 
executed,  it  is  a  question  for  the  jury  whether  the  paper  produced 
.  is  a  copy  of  the  lost  paper,  and  whether  it  was  executed  between 
the  parties. 

Chattel^  Title  in  Vendor  after  Delivery. — When  a  chattel  is  deliv- 
ered to  one  who  has  bargained  for  the  purchase  thereof,  and  agreed 
to  pay  therefor  at  a  future  day  under  an  express  contract  that  no 
title  is  to  vest  in  him  until  payment,  the  property  of  the  vendor 
is  not  divested,  and  the  purchaser  takes,  at  most,  only  a  right  by 
implication  to  the  use  of  the  chattel  until  default  in  the  stipulated 
payment 

IVBTRUcnoNS  HUST  BE  Pestinsnt.— The  court  may  refuse  to  give  in- 
structions asked  for  when  they  are  not  pertinent 

Appeal  from  Marion  County. 

This  is  an  action  for  the  convereicm  of  an  organ.  The 
appellants  claimed  tiUe  to  the  organ  through  a  purchase 
from  D.  L.  Hedges,  in  September,  1678 ;  the  respondent,  to 
defeat  the  claim,  introduced  testimony  tending  to  show  that 
Hedges  never  owned  the  organ;  that  he  held  it  under  a 
written  agreement  between  himself  and  S*  A.  Nichols,  exe- 
cuted in  September,  1877,  by  the  terms  of  which  said  organ 
was  to  be  the  property  of  Nichols  until  paid  for,  and  that  it 
had  not  been  paid  for;  the  pretended  agreement  was  lost, 
and  it  is  claimed  that  the  following  is  a  copy,  excepting 
thai  it  contains  no  signature  by  Hedges  and  no  date,  to  wit: 

^Received  from  S.  A.  Nidiols,  one  Burdett  organ,  of  the 
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value  of  one  hundred  and  forty  dollars,  tot  which  I  exe- 
CQted  and  delivered  to  said  S.  A.  Nichols  my  promissory 
note  bearing  date  of  September  1, 1877.  Now,  therefore,  if 
I  fail  to  pay  according  to  the  terms  of  the  said  note,  I  do 
hereby  agree  to  pay  to  said  S.  A.  Nichols  the  sum  of  five 
doUais  per  month  rent  for  the  organ,  and  to  relinquish  all 
daim  (m  the  organ  and  to  return  the  same  to  said  S.  A. 
Nichols  at  my  own  expense;  and  it  is  further  agreed  that 
the  said  organ  shall  belong  to  and  be  the  property  of  the 
said  S.  A.  Nichols  until  the  said  sum  of  money  is  all  paid. 
When  this  sum  of  one  hundred  and  forty  dollars,  the 
value  of  the  organ,  is  all  paid,  the  said  organ,  together  with 
this  contract,  shall  belong  to  and  be  delivered  to  David 
Hedges.  (Signed,)  S.  A.  Nichols.*' 

Hedges  testified  that  he  never  executed  said  pretended 
agreement;  that  he  purchased  said  organ  from  Nichols  by 
an  absolute  parol  sale,  and  gave  his  promissory  note  there- 
for, which  matured  about  September  1,  1878.  The  testi- 
mony and  the  answer  of  the  defendant  showed  that  Nichols, 
in  October,  1878,  obtained  in  said  circuit  court  judgment 
OCL  said  notes,  and  compelled  the  defendant,  as  sheriff,  to 
sell  said  organ,  as  the  property  of  Hedges,  on  an  execution 
to  enforce  said  judgment. 

Among  other  things  the  court  charged  the  jury  as  follows, 
to  wit:  ^'The  defendant  offers  in  evidence  a  copy  of  said 
written  agreement.  And  tliis  paper  (holding  in  his  hand 
the  pretended  copy  above  referred  to)  having  been  proved 
to  be  copy,  and  admitted  in  evidence,  it  becomes  my  duty 
to  construe  if  Also  the  following:  "Whether  it  was  wise, 
or  unwise,  for  Hedges  to  make  such  a  contract  is  not  for  us 
to  determine.  We  are  to  take  it  as  it  is  and  give  to  it  its 
legal  effect"  Also,  the  following:  "Unless  you  find  that 
Hedges  obtained  a  title  otherwise  than  by  or  under  this 
instrument,  of  which  this  is  a  copy,  he  did  not  own  the 
organ." 

The  jury  found  for  the  respondent  and  he  had  judgment, 
from  which  this  appeal  is  taken. 

B.  Hay  den  and  W.  M.  Ramsey  ^  for  appellant 

VIII.  Ore^ia 
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John  Keha/yj  for  respondent 

By  the  Court,  Boisb,  J.: 

It  is  daimed  by  the  appellants  that  the  oourt  erred  in  in- 
structing the  jury  that  the  oopy  ot  the  written  instrument, 
set  out  in  the  answer,  was  proved  to  be  a  true  copy  of  the 
lost  paper.  That  the  fact  as  to  whether  it  was  a  oopy  or  not 
was  a  fact  for  the  jury  and  not  for  the  courts  The  paper  be- 
ing lost  and  a  pretended  copy  being  produced,  this  being 
secondary  evidence,  it  was  necessary  for  the  party  produc- 
ing it  to  show  that  the  orginal  was  lost  and  could  not  be  pro- 
duced. The- question  of  the  loss  was  for  the  court  This  be- 
ing  determined  in  the  affirmative,  then  it  was  necessary  to 
prove  the  copy.  It  seems  from  the  report  of  the  case  that 
what  was  claimed  to  be  a  copy,  except  the  date  and  signa- 
tures, was  produced  and  sworn  to  by  two  witnesses,  who 
said  the  original  had  been  signed.  The  copy  so  sworn  to  was 
admitted  in  evidence  without  objection  on  the  part  of  the 
plaintiffs,  who  afterwards  called  as  a  witness  Hedges,  who 
testified  that  he  did  not  sign  this  contract  or  any  other  con- 
tract in  writing.  The  defendants  had  produced  their  copy, 
and  the  only  material  question  was,  whether  or  not  Hedges 
had  signed  the  original ;  that  is  to  say,  one  precisely  like  the 
one  produced.  If  it  varied  in  substance  or  form  from  the 
original.  Hedges  could  truthfully  swear  that  he  had  not  ex- 
ecuted such  a  contract  There  was  no  question  before  the 
jury  as  to  whether  or  not  there  had  been  some  other  con- 
tract executed  by  the  parties.  The  question  was,  therefore, 
necessarily  confined  to  the  copy  produced  by  the  defendant 

Counsel  for  the  plaintiffs  claim  that  two  questions  were 
raised  for  the  jury:  1.  Was  the  paper  produced  a  copy  of 
the  instrument  between  the  parties;  2.  Was  it  executed  by 
the  parties.  We  think  there  was  but  one  question,  and  that 
was.  Was  an  instrument  like  the  one  produced  signed  by  the 
parties?  and  this  question  was  left  to  the  jury,  and  there 
was  no  error  on  this  point 

Again,  it  is  claimed  that  the  court  erred  in  construing 
the  writing.  In  this  case  the  organ  by  the  terms  of  the 
contract  was  to  remain  the  property  of  Mr&  Nichols  until 
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paid  for.  There  can  be  no  mistaking  the  understanding  of 
the  parties,  and  it  was  binding  on  them,  and  subject  to  be 
enforced  according  to  its  true  meaning  and  intent,  unlens  it 
cootravened  some  legal  principle;  and  the  organ  became  the 
property  of  Hedges  by  virtue  of  the  delivery  only. 

In  the  head  note  to  the  case  of  Henry  v.  Hoppock^  15  N. 
Y.  409,  it  is  declared  that  ''when  a  chattel  is  delivered  to 
one  who  has  bargained  for  the  purchase  thereof,  and  agreed 
to  pay  therefor  at  a  future  day,  under  an  express  contract 
that  no  title  shall  vest  in  him  until  payment,  the  prop- 
erty of  the  vender  is  not  diverted,  and  the  purchaser  takes, 
at  most,  only  a  ri^t  by  implication  to  the  use  of  the  chattel 
imtil  default  in  the  stipulated  payments."  That  case  is  like 
this  in  principle,  and  we  think  sudi  is  the  law  as  generally 
settled.  (See  Benjamin  on  Sales,  sees.  320,  411,  412,  and 
Forbs  V.  Marsh  et  ai.  15  Conn.  384.) 

Again,  it  is  claimed  that  the  court  erred  in  not  giving 
the  following  instruction,  which  was  requested  to  be  given 
to  the  jury  by  the  counsel  for  the  appellants:  "If  the  jury 
believe  from  the  evidence  that  Mrs.  Nichols  had  the  organ  in 
(juestion  sold  as  the  property  of  Hedges,  under  the  judg- 
ment which  she  obtained  against  Hedges'  on  the  notes  for 
the  organ,  that  she  is  estopped  to  daim  that  the  title  to  the 
property  was  in  her  at  the  time;  that  is,  at  the  time  she  had 
it  sold.''  This  question,  we  think,  was  not  pertinent  to  the 
case,  or  any  issue  in  the  evidence. 

The  plaintiffs  claimed  the  organ  by  virtue  of  a  sale  to 
them  made  in  September,  1878.  Mrs.  Nichols  did  not  levy 
on  the  property  until  October,  1878.  We  have  already  held 
that  Hedges  did  not  have  the  title  by  virtue  of  the  written 
contract,  under  which  it  is  claimed  by  defendant  He  was 
claiming  it  at  the  time  he  sold  to  the  plaintiffs,  and  it  might 
be  that  Mrs.  Nichols  was  the  owner  at  that  time  and  claimed 
the  organ  as  her  property;  and  if  the  jury  found  that  the 
writt^i  contract  was  executed  as  claimed,  then  she  was  the 
owner  at  the  time  of  the  sale  to  the  plaintiffs.  She  might 
afterwards,  on  making  a  demand  for  its  delivery,  or  regard- 
ing Hedges  as  having  forfeited  his  obligation  by  not  pay- 
ing the  notes,  or  having  tried  to  sell  and  thereby  convert 
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the  property,  have  concluded  to  treat  him  as  the  owner,  and 
^e  would  not  be  estopped  from  daiming  that  she  was  the 
owner  until  she  did  some  act  that  was  inconsistent  with 
such  ownership,  and  there  is  no  evidence  that  she  did  such 
act  until  she  levied  on  the  organ  as  the  property  of  Hedges, 
which  was  on  the  fourth  of  October,  1878,  and  after  the 
sale  to  plaintiff  by  Hedges.  To  make  this  act  of  her's  an 
estoppel  in  favor  of  the  plaintiffs,  it  must  appear  that  the 
act  creating  the  estoppel  transpired  before  the  sale  by 
Hedges  to  plaintiffs.  So  that  this  act  of  her's,  being  after 
the  sale  to  Hedges,  could  not  operate  as  an  estoppel  in  tliis 
case.  And  as  to  whether  such  an  act  would  be  an  estoppel, 
provided  it  had  occurred  before  the  sale  by  Hedges  to 
plaintiffs,  we  do  not  decide.  It  is  enough  that  we  hold  that 
the  levy  is  not  an  estoppel  in  this  case. 

We  have  found  no  error  in  this  case,  and  think  the  judg- 
ment of  the  court  below  should  be  affirmed. 


H.  H.  HAYDEN,  Afpbllant,  v.   SAMUEL  LONG,  Re- 
spondent. 

JUKOR — ^Review  of  Ruling  on  Chaxxenge. — ^The  court  will  not  review 
the  ruling  of  the  court  below,  on  a  challenge  for  actual  bias  in  a 
juror,  unless  all  the  evidence  upon  which  that  court  acted  is  re- 
ported to  this  court. 

Water  Rights — Diverting  Stream — Instructions  must  be  Perti- 
nent.— H.  is  the  owner  of  the  land  through  which  a  small  stream 
of  water  runs,  used  by  him  for  propelling  machinery.  L.,  not 
being  the  owner  of  any  land  adjoining  said  stream,  went  above 
the  land  of  H.  and  diverted  a  portion  thereof  from  its  natural 
channel,  and  conducted  it  over  and  across  the  lands  of  other  per- 
sons to  where  it  was  used  for  irrigation  and  other  purposes,  by 
means  of  which  portions  thereof  were  wasted.  Held,  that  such 
diversion  was  unlawful,  and  while  the  instructions  of  the  court 
contain  a  correct  statement  of  the  law  as  to  the  respective  rights 
of  riparian  owners,  they  were  inapplicable  to  the  facts  developed  in 
this  case,  as  the  diversion  was  made  in  this  case  by  a  party  who 
was  not  a  riparian  owner. 

-  Appeal  from  Polk  County. 

This  is  an  action  for  the  abatement  of  a  nuisance  and  foi 
damages,  brought  under  section  330  of  the  code. 
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The  complaint  alleges  that  during  all  the  time  hereinafter 
mentioned,  the  appellant  was  the  pwner  in  fee  simple  and 
in  the  possession  of  certain  real  property  on  which  is  sit- 
uated a  machine  shop,  and  reservoir,  or  pond  of  water,  be- 
longing to  the  appellant,  and  continually  used  by  him  as  a 
water  power  in  the  manufacture  of  machinery,  furniture, 
and  wagons;  which  same  pond  of  water  and  water  power  is 
fed  by  a  small  stream  of  water,  which  said  stream  of  water 
the  respondent  wrongfully  and  unlawfully  diverted  from  its 
natural  and  usual  channel  by  wrongfully  and  unlawfully 
tapping  the  same  above  the  land  of  the  appellant,  and  con- 
ducting a  large  portion  of  it' across  the  land  of  others  by 
means  of  artificial  ditches,  by  reason  of  which  wrongful  di- 
version large  quantities  of  said  water  are  constantly  ab- 
sorbed, and  large  quantities  of  earth  are  constantly  .washed 
and  carried  into  appellant's  said  pond,  to  the  nuisance  of 
the  said  machine  shop,  water  power,  and  land,  and  to  his 
the  defendant,  compelled  to  work  and  earn  the  support  for 
damage  in  the  sum  of  seventy-five  dollars. 

Tlie  respondent  had  a  verdict  and  judgment,  from  which 
this  appeal  is  taken. 

B.  Hayderiy  W.  H.  Holmes^  and  X.  N,  Steeves^  for  ap- 
pellant 

R.  S.  Stralian  and  John  J.  DcHy^  for  respondent 

By  the  Court,  Prim,  J. : 

The  first  assignment  of  error  is  that  the  court  erred  in 
admitting  S.  B.  Frazier  to  serve  as  a  juror  at  the  trial  of 
said  cause.  The  bill  of  exceptions  discloses  that  upon  said 
Frazier  being  challenged  for  actual  bias,  on  behalf  of  the 
appellant^,  he  was  examined  under  oath,  as  follows: 

1.  Were  you  a  juror  in  the  case  of  Brown  v.  Long^  tried 
here  yesterday?  Answer:  "I  was."  2.  Have  you  formed 
any  opinion,  from  the  evidence  in  iJiat  case,  relative  to  the 
diminution  or  absorption  of  water  from  the  stream  in  ques- 
tion, in  consequence  of  the  diversion  of  a  part  of  the  samt* 
by  defendant.  Long?  Answer:  ^*I  hav^."  3.  Have  you 
that  opinion  now  ?    Answer :    "I  think  I  have." 

The  bill  of  exceptions  does  not  purport  to  give  all  the 
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evidence  given  on  the  trial  of  this  challenge.  In  the  case 
of  the  State  v.  Tom  {ante^  177),  this  court  held  that  it 
would  not  receive  the  ruling  of  the  court  below,  in  a  mat- 
ter of  this  kind,  unless  all  the  evidence  introduced  in  the 
court  below  is  reported  to  this  court 

The  next  error  complained  of  is  as  to  the  instructions  of 
the  court  It  appears  from  the  bill  of  exceptions  that  there 
was  evidence  at  the  trial  tending  to  show  that,  by  the  flow 
of  water  through  the  ditch  dug  by  the  respondent,  portions 
thereof  were  waited  by  absorption,  evaporation,  and  perco- 
lation, and  that  the  quantity  of  water  in  said  stream  was 
small,  and  all  needed  by  the. appellant  in  driving  the  ma- 
chinery of  his  said  factory.  The  court  instructed  the  jury 
as  follows:  1.  "Every  person  through  whose  premises 
water  naturally  flows  has  a  lawful  right  to  the  flowing  of  the 
water  in  its  natural  channel,  and  no  person  has  a  right  to 
divert  the  stream  or  any  part  of  it  from  its  natural  channel, 
unless  he  causes  it  to  return  again  before  it  leaves  his  prem- 
ises, so  that  it  will  not  injure  those  below,  and  be  lessened 
or  diminished  only  by  such  quantity  as  may  be  necessarily 
used  for  domestic  purposes  and  watering  stock,  and  in  some 
cases  for  irrigation;  and  also  by  evaporation,  and  natural 
and  necessary  wastage.'^  2.  "Defendant  had  a  right  to 
take  as  much  of  the  water  in  the  stream  in  question  as  was 
necessary  for  domestic  uses,  and  if  his  convenience  required 
it  he  has  a  right  to  divert  a  portion  of  the  stream  from  its 
natural  channel ;  but  he  must  return  so  much  of  it  as  he  does 
not  use  for  such  purposes,  or  is  lost  by  evaporation  or  mi- 
avoidable  wastage,  to  the  stream  before  it  reaches  plaintiff's 
premises."  8.  "If  he  diverts  the  water  and  does  not  so  re- 
turn it,  and  thereby  the  plaintiff  is  damaged,  then  the  di- 
version is  wrongful,  and  the  plaintiff  is  entitled  to  a  verdict 
in  some  amount  of  damages  to  be  fixed  by  you."  *  *  * 
4.  "If,  from  the  evidence,  you  find  that  the  defendant  did 
divert  the  water  and  did  not  return  it  before  it  reached  the 
plaintiff's  land,  then  the  plaintiff  is  entitled  to  damages  if 
sustained  by  him.  But  if,  <m  the  contrary,  you  find  that  he 
did  not  divert  or  turn  the  water,  or  if  he  did  divert  it  and 
turned  it  all  back  to  its  natural  channel  above  plaintiff's 
place  without  greater  waste  than  was  consistent  with  his 
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use  of  the  water,  as  before  stated,  then  you  should  find  for 
the  defendant^' 

While  these  instructions  contain  a  correct  statement  of 
the  law  as  to  the  respective  rights  of  riparian  owners,  they 
were  inapplicable  to  the  Jhcts  developed  by  the  pleadings 
in  this  case,  and  should  not  have  been  submitted  to   the 
consideration  of  the  jury.    They  are  based  upon  the  theory 
that  both  parties  are  riparian  owners  of  the  land  lying  along 
and  adjoining  the  stream  in  question,  whereas  it  appears 
from  the  pleadings  that  respondent  is  not  such  owner.    In 
fact,  it  fails  to  appear  that  he  is  the  owner  of  any  land  any- 
where; but  it  is  admitted  that  he  diverted  a  large  porticm 
of  the  water  of   the  stream  from  its   natural  and  usual 
channel,  by  tapping  the  same  above  the  land  of  appellant 
in  the  public  highway,  and  conducting  it  across  the  said 
road  and  over  land  owned  by  other  men,  by  means  of  arti- 
ficial ditches.    If  the  respondent  had  been  the  owner  of  the 
land  adjoining  the  stream  where  this  diversion  was  made, 
then  the  instructions  would  have  been  applicable  to  the 
caaei    But  the  appellant,  being  a  riparian  owner,  was  en- 
titled to  have  the  water  run  through  his  place,  undimin- 
ished by  the  use  of  any  one,  except  such  as  own  the  land 
adjoining  the  stream  above  his  land.    We  hold  that  the  in- 
structions complained  of  were  improperly  submitted  to  the 
consideration  of  the  jury,  and  that  the  judgment  be  re- 
versed, and  the  cause  remanded  to  the  oourt  below  for  a 
new  triaL 
Judgment  reversed. 


•W.  R  FINDLEY,  Bmpondbnt,  v.  H.  TAYLOR  HILL 
AND  M.  SCRAFFORD,  Apfbixants. 

Gdhstoekation — Agreement  to  Extend  Time  Am  Paymjint. — ^An  agree- 
ment between  the  creditor  and  prind|>al  debtor,  without  the  assent 
of  the  surety,  to  extend  the  time  for  the  payment  of  a  promissory 
note,  due  the  second  day  of  January,  1879,  until  after  harvest,  in 
consideration  that  the  debtor  would  pay  in  wheat,  is  insufficient 
to  extend  the  time  of  pajrment  upon  the  note;  sudi  agreement  it 
▼oid  for  want  of  consideration  to  support  it,  for  the  reason  that 
''after  hanrest,"  is  an  indefinite  and  uncertain  time. 


•See  34  Am.  R<p.  S7^  and  note. 
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Surety — Failure  to  Proceed  against  Prinqpal. — ^\Vlien  the  debt  be- 
comes due,  the  request  of  the  surety  to  sue  the  principal  debtor, 
who  is  then  solvent,  and  the  creditor  fails  to  do  so,  and  the  principal 
afterwards  becomes  insolvent,  the  surety  will  not  thereby  be  dis- 
charged. 

Appeal  from  Polk  County. 

This  was  an  action  on  a  promissory  note,  which  is  in  the 
following  words  and  figures,  to  wit: 

"BuENA  Vista,  February  20,  1878. 
**0n  or  before  January  1,  1879,  I  promise  to  pay  to  W. 
R  Findley,  or  order,  the  sum  of  one  hundred  and  nine 
dollars,  with  interest  at  one  per  cent  per  month,  from  date 
until  paid,  for  value  received. 

(Signed)  «H.  Taylor  Hnx, 

"M.  SCRAFFORD.'' 

Hill  failed  to  answer,  and  was  defaulted.  Scrafford  an* 
swered,  admitting  the  execution  of  the  notei,  but  pleads  in 
avoidance  of  his  liability  to  pay  the  same,  that  he  signed 
said  note  as  surety  only  of  Hill,  and  that  respondent,  at 
the  time  of  the  execution  of  said  note,  had  full  knowledge 
of  that  fact,  although  the  word  ^^surety"  was  not  append^ 
to  said  Scrafford's  signature.  Scrafford  further  shows  in 
his  amended  answer,  that  on  or  about  the  second  day  of 
January,  1879,  when  Hill  was  solvwit,  he  (Scrafford)  noti- 
fied and  requested  respondent  to  proceed  to  collect  said 
note  without  delay,  which  respondent  failed  and  neglected 
to  do  until  October  6,  1879,  when  Hill  was,  and  ever  since 
has  been,  insolvent 

And  for  a  further  and  separate  defense  Scrafford  alleges 
that  on  or  about  the  first  day  of  March,  1879,  respondent 
did,  without  the  assent  of  this  appellant,  and  against  hia 
protest,  enter  into  ah  agreement  with  Hill,  by  the  terms  of 
which  said  Hill  should  have  an  extension  of  time  for  the 
payment  of  said  note  until  after  the  harvest  of  the  year 
1879,  in  consideration  that  said  Hill  should  then  pay  the 
amount  which  should  be  due  upon  said  note  in  wheat,  when 
the  same  should  be  harvested  by  said  Hill. 

To  the  foregoing  answer,  respondent  interposed  a  de- 
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murrer,  which  was  sustained,  and  judgment  rendered 
against  Scrafford  for  one  hundred  and  thirty-two  dollars 
and  thirty-nine  cents.  From  this  judgment  Scrafford  ap- 
peals. 

TT.  ff.  PipcTj  Bonham  <&  Bamaey^  for  appellant. 

B.  S.  StraJum^  A.  0.  Sweety  and  Dah/  db  Gaby^  for  re- 
spondent. 

By  the  Court,  Pbim,  J.: 

The  defense  set  up  in  the  separate  answer  of  the  appellant 
18,  that  he  signed  the  note  upon  whidi  the  action  is  based, 
as  surety  only  of  the  defendant  Hill,  and  that  the  respond- 
ent had  full  knowledge  of  that  fact  at  tiie  time  said  note  was 
executed,  although  the  word  ^^surety"  was  not  appended  to 
his  signature.  That  the  respondent,  'without  the  assent  of 
the  appellant  and  against  his  protest,  entered  into  an  agree- 
m^it  with  the  defendant  Hill,  by  the  terms  of  which  the 
said  Hill  ^ould  have  an  ezt^ision  of  time  for  the  payment 
of  the  note  until  after  the  harvest  of  1879,  in  consideration 
that  said  Hill  ^ould  then  pay  the  amount  due  upon  the 
note  in  wheat,  when  the  same  should  be  harvested.  If  this, 
was  a  valid  agreement  it  is  quite  clear  that  it  operated  as  a 
discharge  of  the  appellant,  for  it  is  well  settled  that  where 
time  is  given  to  the  principal  debtor  without  the  assent  of 
the  surety,  by  a  valid  agreement  which  ties  up  the  hands  of 
the  creditor,  the  surety  is  discharged.  {Bcmgs  v.  Strang^  ? 
Hill,  2S0.) 

But  in  this  case  we  think  the  agreement  for  the  extension 
of  time  was  invalid,  for  the  reason  that  the  time  to  which 
the  payment  was  extended  was  indefinite  and  uncertain,  and 
for  the  lack  of  any  consideration  to  support  it.  In  Miller  v. 
Sterne^  S  Penn.  St  286,  it  was  hdd  that  ^Ho  discharge  a 
surety  by  extension  of  the  time  of  payment,  there  must  be 
not  only  a  sufficient  consideration,  but  the  time  must  be 
definite;  hence  an  agreement  to  delay  for  an  uncertain 
period,  as  until  some  time  in  the  summer,  will  not  discharge 
him."  (Chitty  on  Bills,  412,  414;  8  Penn.  St  440.)  The 
agreement  to  pay  in  wheat  after  harvest  was  equiviJent  to 
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saying  that  if  the  creditor  would  wait  until  after  harvest  he 
Would  pay  the  amount  due  on  the  note;  hence  there  was  no 
consideration  to  support  the  promise,  and  until  ''after  har- 
vest" was  indefinite  and  uncertain. 

The  other  defense  set  up  in  the  separate  answer  of  the 
appellant  was,  that  on  or  about  the  second  day  of  January, 
1879,  when  the  said  Hill  was  solvent,  he  (Scraflord)  noti- 
fied and  requested  respondent  to  proceed  to  collect  said 
note  without  delay,  which  he  neglected  to  do  imtil  October 
6,  1879,  at  which  time  said  Hill  was,  and  ever  since  has 
been,  insolvent.  The  legislatures  of  many  of  the  United 
States  have  by  statute  provided  that  the  surety  may  by 
notice  require  the  creditor  to  proceed  against  tiie  princi- 
pal, but  our  legislature  having  failed  to  adopt  any  such  pro- 
vision, the  rule  of  the  common  law  prevails  in  this  state. 
Mr.  Brandt,  in  his  work  on  suretyship  (sec.  208),  says: 
''The  great  majority  of  cases  on  the  subject  hold,  in  the  ab- 
sence of  any  statutory  provision,  that  if  after  the  debl  is 
due,  the  surety  request  the  creditor  to  sue  the  principal, 
who  is  then  solvent,  and  the  creditor  fails  to  do  so^  and  the 
principal  afterwards  becomes  insolvent,  the  surety  is  not 
thereby  discharged.  The  ground  upon  which  these  deci- 
sions rest  is,  that  the  principal  and  surety  are  both  equally 
bound  to  the  creditor,  who  may  have  taken  a  surety  in  order 
that  he  might  not  have  to  sue  the  principal.  If  the  surety 
desires  a  suit  brought  against  the  principal  he  may  himself 
pay  the  debt  and  immediately  sue  the  principal."  {Jenkins 
V.  Clarhaon^  7  Ohio,  72 ;  Carr  v.  Howard^  8  Blackf .  Ind.  190 ; 
Davis  V.  Higgins^  8  New  Hamp.  281;  Nichols  v.  McDowell^ 
14  B.  Monroe,  Ky.  16;  Frye  v.  Barker^  4  Pick.  882;  Oage 
0.  Meohardcs^  National  Bank  of  Chicago^  79  HL  62 ;  5  Ne- 
braska, 484;  30  Mich.  143;  9  Cal.  557.) 

There  being  no  error  appearing  in  the  record,  the  judg- 
ment of  the  court  below  is  affirmed. 
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EUSHA  PULSE,  Appellant,  v.  JAMES  HAMER,  Bb- 

8FOKDENT. 

Pabol  Agkebmznt,  Possession  or  Land  under. — ^Where  one  man  agrees 
by  parol  with  another  to  lease  land  for  a  term  of  years,  to  begin 
in  the  future,  and  agrees  to  put  such  parol  contract  in  writing,  and 
no  consideration  passes  between  the  parties,  either  party  may  dis* 
regard  the  parol  contract,  and  if  the  lessee  go  on  the  land  at  the 
commencement  of  the  term  .named  in  the  parol  agreement  without 
the  request  of  the  lessor,  his  possession  thus  obtained  will  not  give 
him  aqy  rights  under  such  parol,  agreement 

ApFSAii  from  Benton  County. 

Tliis  is  an  action  to  recoyer  one  tiioasand  four  hundred 
and  eight  dollars  for  the  non-performance  of  a  verbal  con- 
tract for  the  leasing  of  certain  premises.  The  terms  of  the 
eontract  are  shown  in  the  testimony  redted  in  the  opinion. 

F*  A*  Chenoweth  and  F.  M.  Johnson^  for  appellant 

/•  IT.  Raybum^  John  KeUayy  and  John  Bvmett^  for  t»- 
qxMidentb 

By  the  Courts  Boise,  J. : 

To  prove  the  contract  as  set  up  by  the  plaintiff  in  his  com- 
plaint, the  plaintiff  offers  himself  as  a  witness  and  testifies 
IS  follows: 

QoesticMi  2*  ^State  the  terms  of  the  contract  between 
you  and  the  defendant,  Mr.  Hamer,  in  regard  to  the  lease 
of  his  ranch  mentioned  and  described  in  your  complaint'' 

Answer.  ^In  the  spring  of  1877,  or  rather  in  the  summer, 
I  had  been  informed  that  Mr.  Hamer  had  a  place  to  lease, 
and  I  went  to  see  him  some  time  the  first  of  July — do  not 
recollect  the  day  and  date.  Mr.  Bust  informed  me  that 
Mr.  Hamer  had  this  place  to  lease,  and  stock,  and  I  went  to 
see  him  and  told  him  what  Mr.  Bust  told  me,  and  he  asked 
BM  what  it  wa&  I  told  him  I  understood  he  had  his  place 
and  stock  there  to  lease.  He  said  he  did.  I  asked  him  on 
what  tenns  he  would  lease  it,  or  a  s(»nething  to  that  amount 
He  said  that  he  would  fumifih  twenty  or  twenty-five  cows 
and  calveB— cows  that  would  come  in;  he  would  furnish  me 


252  Pulse  v.  Habosb.  [6  Oregon. 

eight  three-year-old  heifers  that  fall  that  would  have  calves, 
and  furnish  feed  to  feed  them  on  in  case  they  should  need 
it;  that  he  thought  they  would  give  milk  enough  to  keep 
the  calves  that  winter,  and  he  would  in  the  spring  following 
furnish  me  with  gentle  cows,  or  broke  cows  enough  to  make 
out  twenty  or  twenty-five  head;  that  if  he  didn't  have  cows 
enough  to  make  out  the  twenty-five  head  he  thought  the 
probabilities  were  in  the  spring  he  would  ha^^e  enough  of 
two-year-old  heifers  to  make  out  the  twenty-five  head,  and 
I  was  to  give  him  half  of  the  increase  of  the  cows — the 
calves;  also  I  was  to  give  him  half  of  the  grass  that  grew 
on  the  meadow;  that  the  place,  with  the  exception  of  the 
meadow,  I  was  to  have  all  I  made  upon  it,  and  I  told  him  I 
thought  I  would  take  the  contract — and  went  back  home-^ 
and  told  him  that  if  my  wife  was  willing  to  go  in  there  I 
would  drop  him  a  little  note  to  let  him  know,  which  I  did. 
I  got  no  answer  till  up  in  August  some  time,  as  well  as  I 
recollect — ^till  him  and  Mr.  Conner  came  into  the  field  where 
I  was  harvesting.  Mr.  Hamer  said  that  he  had  got  my  npte 
— didn't  deem  it  necessary  to  answer  it,  as  he  was  coming 
up  himself.  We  talked  the  matter  over,  with  other  things, 
and  I  asked  Mr.  Hamer  there  at  that  time  to  tell  me  how 
many  cows  and  calves  he  would  furnish  me  to  keep  oa  the 
shares  in  case  I  went  down  there.  I  told  him  the  cattle 
was  all  that  induced  me  to  go  down  there,  and  he  said  he 
didnt  know  just  exactly  how  many  he  could  or  would  have, 
but  he  would  furnish  eight  three-year-old  heifers,  that  was 
spoken  of  before,  and  in  the  spring  he  would  furnish  me 
gentle  cattle,  or  broke  cattle,  enough  to  make  me  out  twenty 
or  twenty-five  head,  he  thought,  anyhow,  and  if  there  was 
not  enough  to  make  out  the  contract  heretofore  spoken  of, 
he  would  have  some  nice  young  two-year-old  heifers  that 
would  come  in  in  the  spring  that  could  or  would  make  out 
the  nimiber  that  he  had  agreed  to.  Mr.  Hamer  then  turned 
to  me  and  said,  we  will  have  it  down  in  writings.  I  told 
him  that  that  was  the  proper  and  right  way  to  do  business, 
as  well  as  I  recollect.  He  then  asked  me  when  I  ooiild  move 
on  the  place.  I  told  him  probably  I  could  move  on  to  it  by 
the  first  of  October,  and  on  the  tenth  of  October  of  that 


Jtffe  1880.]  PuxiO  V.  Hahu.  253 

year  I  moved  on  the  said  ranch  that's  named  in  the  com- 
plaint When  I  went  there  Mr.  Hamer  was  not  about,  and 
DO  one  on  the  place.  I  moved  into  the  house,  and  in  a  day 
or  two,  or  a  few  days,  Mr.  Hamer  came.  It  appeared  like 
everyfliing  was  satisfactory.  He  went  away,  and  in  about 
one  or  two  weeks  after  thai^,  he  came  back  to  gather  up  his 
stock,  with  his  son,  or  two  sons,  rathw  son  and  son-in-law, 
Mr.  Dixon." 

George  Pulse,  the  son  of  the  plaintiff,  testifies : 

"Question  2.  Please  state  what,  if  anything,  was  said  by 
Mr.  Hamer  about  reducing  the  contract  to  writing.  Give 
as  near  as  you  can  the  words  used  by  both  parties. 

"Answer.  He  was  to  have  it  down  in  writings.  He  said 
then  he  didn't  have  time  to  draw  them  there. 

"Question  8.  Which  one  of  the  parties  was  it  that  you 
mean  by  he,  Mr.  Hamer  or  Mr.  Pulse? 

"Answer.    Mr.  Hamer." 

This  is  the  proof  of  the  contract  and  the  agreement  to 
put  it  in  writing  offered  by  Mr.  Pulse.  The  time  of  making 
the  contract  was  in  August,  1877.  There  is  no  proof  of  any 
other  ocmtract  or  conversation  between  the  parties  on  this 
subject  until  after  Mr.  Pulse  went  oa  the  farm  of  Mr. 
Hamer,  on  October  10,  1877.  So  the  contract  stood  in 
parol  with  no  act  or  word  of  either  party  in  relation  to  put- 
ting it  in  writing  until  after  Mr.  Pulse  went  <mi  the  place. 
There  is  no  evidence  tending  to  show  that  Mr.  Hamer  re- 
quested Mr.  Pulse  to  go  on  the  farm  under  the  parol  con- 
tract made  in  August  The  parol  contract  was  void,  and 
unless  it  was  partly  performed  by  one  of  the  parties  at  the 
request  of  the  other,  it  could  never  create  any  obligation. 
If  before  Mr.  Pulse  went  on  the  farm  he  had  requests!  Mr. 
Hamer  to  put  this  contract  in  writing,  and  thereby  make  it 
legal  and  binding,  and  Mr.  Hamer  had  refused  to  put  it  in 
writing,  Mr.  Pulse  would  have  had  no  remedy  for  the  con- 
tract was  simply  void  and  could  be  disregarded  by  either 
party.  If  Mr.  Pulse,  before  he  wait  on  the  farm,  had  re- 
quested Mr.  Hamer  to  reduce  the  contract  to  writing,  and 
Ifr.  Hamer  had  said  to  him,  I  am  too  busy  now  to  do  it, 
but  you  move  on  the  farm  and  go  on  with  your  part  of  the 
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contract,  and  I  will  hare  it  put  in  writing,  and  Mr.  PiiLse, 
in  consideration  of  this  promise,  had  gone  on  the  place  and 
made  improvements  and  prepared  to  perform  his  part  of 
the  contract,  it  would  present  a  different  case.  So,  also,  if 
after  Mr.  Pulse  had  gone  on  the  plati^  Mr.  Hamer  had 
promised  to  put  the  contract  in  writing,  and  Mr.  Pulse  had 
in  consideration  thereof  gone  on  and  complied  on  his  part 
with  the  contract.  But  in  this  case  it  does  not  appear  from 
the  testimony  that  Hamer  requested  Pulse  to  do  any  act 
under  this  cpntract,  or  eren  induced  Pulse  to  incur  any  ex- 
pense or  loss  in  consideration  that  he  would  reduce  this 
contract  to  writing. 

We  think  that  where  one  man  agrees  by  parol  to  lease 
land  to  another  for  a  term  of  years,  to  begin  in  the  future, 
and  agrees  at  the  same  time  to  put  such  parol  coatract  in 
writing,  and  no  consideration  passes  between  the  parties^ 
either  party  may  disregard  the  parol  contract,  and  if  the 
lessee  go  on  the  land  at  the  commencement  of  the  term 
named  in  the  parol  agreement  without  the  request  of  the 
lessor,  his  possession  thus  obtained  will  not  give  him  any 
rights  under  such  parol  contract 

This  point  being  held  for  the  respondent,  all  the  other 
questions  discussed  by  the  counsel  become  immaterial,  for 
tiiere  could  be  no  specific  performance  of  the  contract. 

The  decree  of  the  circuit  court  will  be  affirmed,  with  costs. 


F.  R.  HHiL,  Affellaitt,  v.  J.  T.  COOPER,  Rbsfomdsivt. 

Remedy— Rents  and  Profits  Received  to  the  Use  op  Another. — 
Where  one  holds  the  possession  of  land  as  the  trustee  of  another 
and  while  so  holding  the  possession  receives  to  his  own  use  the 
rents  and  profits  which  belong  to  his  cestui  que  trust,  the  cestui 
que  trust  must  resort  to  a  suit  in  equity  to  recover  such  rents  and 
profits  of  the  trustee. 

Idem — Rents  and  PRonTS  and  Possession  Recovered  in  same  Action. 
Where  a  cestui  que  trust  prosecutes  a  suit  in  equity  to  compel  his 
trustee  to  convey  the  legal  title  to  him,  he  may  in  said  suit  recover 
of  the  trustee  the  rents  and  profits  which  the  trustee  has  received 
to  the  use  of  the  cestui  que  trust  while  the  trustee  was  in  possession 
of  the  land. 

Ejectment — Judgment  Conclitsive. — A  judgment  in  ejectment  is  con- 
clusive as  to  the  legal  title  and  right  of  possession  as  between  the 
parties,  and  can  not  be  collaterally  impeached. 
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Appeal  from  Douglas  County. 

llie  G(»nplamt  alleges,  in  substance,  that  plaintiff  on  and 
before  June  8,  1873,  was,  and  ever  since  has  been,  the 
owner  and  entitled  to  the  possession  of  the  premises  de- 
scribed; that  on  the  third  of  June,  1873,  defendant  wrong- 
fully entered  upon  and  took  possession  of  said  premises, 
and  wrongfully  detained  the  same  until  the  sixteenth  day  of 
February,  1878,  to  plaintiff's  damage,  one  thousand  fire 
hundred  dollars;  that  there  was  a  crop  on  said  premises  of 
the  value  of  two  hundred  and  fifty  dollars;  that  defendant 
tod^  the  same  and  converted  it  to  his  own  use,  to  plaintiff's 
damage,  two  hundred  and  fifty  dollars;  that  the  rents  and 
profits  of  said  premises  during  said  time  were  worth  one 
thousand  two  hundred  and  fifty  dollars  exclusive  of  said 
crop;  and  demands  judgment  for  one  thousand  five  hundred 
dollars. 

The  answer  denies  the  allegations  of  the  complaint;  ad^ 
mits  the  rents  and  profits  worth  three  hundred  dollars ;  and 
alleges  that  defendant  was  the  legal  owner  of  said  premises 
up  to  the  sixteenth  of  February,  1878,  and  entitled  to  the 
possesion,  and  the  rents  and  profits;  that  before  this  action 
was  oommenoed,  plaintiff  commenced  suit  against  defendant 
for  a  conveyance  of  this  land,  alleging  tiiat  this  defendant 
was  the  legal  owner;  that  decree  was  rendered  in  favor  of 
plaintiff;  that  the  rents  and  profits  should  have  been  claimed 
in  said  suit,  and  sets  up  the  pleadings  in  said  suit 

Also  alleges,  that  on  the  twenty-second  of  June,  1878,  in 
the  circuit  court  for  Douglas  county,  Oregon,  in  an  action 
brought  by  this  defendant  against  this  plaintiff,  judgment 
was  rendered ;  that  this  defendant  was  the  owner  in  fee  sim- 
ple of  the  premises  mentioned  in  defendant's  answer  herein, 
and  entitled  to  the  possession  thereof,  setting  up  a  copy  of 
said  judgment;  that  said  judgment  was  appealed  to  the  su- 
preme court,  and  affirmed  by  said  court;  that  under  and  by 
virtue  of  said'  judgment  defendant  entered  upon  and  occu- 
pied said  premises  until  the  sixteenth  of  February,  1878, 
sinoe  which  time  he  has  not  had  possession  of  said  premises, 
tnd  asios  judgment  for  costs  and  disbursements. 
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The  reply  denies*  that  the  defendant  was  the  owner  in  f ee, 
or  entitled  to  the  possession  of  the  said  premises,  or  the 
rents  or  profits  thereof. 

This  action  was  tried  by  the  court  without  a  jury,  and 
judgment  entered  for  defendant. 

After  the  denials  in  the  replication,  as  above  stated,  the 
plaintiff,  by  way  of  other  and  further  replication,  alleged  as 
follows : 

"Plaintiff  avers  that  he  did  prosecute  a  suit  to  final  de- 
termination against  the  defendant,  but  denies  that  it  was 
only  claimed  in  the  complaint  that  plaintiff  was  merely  the 
equitable  owner  of  the  premises  described,  but  avers  that 
said  suit  was  prosecuted  to  recover  the  possession  of  said 
premises  from  the  defendant,  and  to  declare  fraudulent  and 
void  a  certain  deed  of  April  8,  1872,  from  Sarah  M.  Strat- 
ton  to  the  defendant,  under  which  the  defendant  claimed  to 
hold  said  real  property,  and  that  it  was  distinctly  alleged  in 
said  complaint  and  finally  determined  in  said  suit;  that  on 
the  twenty-second  day  of  April,  1871,  the  plaintiff  was  the 
owner  for  a  full  valuable  consideration  and  in  possession  of 
said  land  under  and  through  a  certain  writt^fi  deed  or  con- 
tract for  the  purchase  of  said  land,  executed  by  fiiley  E. 
Stratton  and  wife,  Sarah  M.  Stratton,  to  James  I.  Patton, 
on  the  twentieth  day  of  August,  1856;  that  thereafter,  the 
defendant  on  the  eighth  day  of  April,  1872,  with  full  knowl- 
edge of  the  equities  of  the  plaintiff,  by  fraudulent  represen- 
tations and  without  consideration,  obtained  said  quitclaim 
deed  from  Sarah  M.  Stratton  to  said  premises.  That  said 
Sarah  M.  Stratton  was  at  the  time  the  widow,  and  was  the 
sole  heir  of  said  R.  E.  Stratton. 

"Plaintiff  denies  that  the  claim  for  rents  and  profits  is  an 
equitable  demand  or  that  any  part  of  the  claim  therefor 
stated  in  the  complaint  was  put  in  issue  in  said  suit  in  equity 
or  in  any  manner  before  the  court  in  that  suit,  or  determined 
therein,  or  that  they  should  have  been  pleaded  in  said  suit. 
Plaintiff  avers  that  the  question  of  the  bare  legal  title  to  said 
premises  was  all  that  was  before  the  court  in  the  action  at 
law  prosecuted  by  the  defendant  against  the  plaintiff  for  the 
possession  of  said  land,  and  was  all  that  was  described  in 
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said  judgment    That  it  was  upon  ttie  de(Bd  of  April  8,  18^2, 
from  Sarah  M.  Stratton  to  the  defendant  that  he  obtained 
said  judgment    That  the  plaintiff  thereafter  prosecuted  to 
final  judgment  in  the.  ^circuit  court  of  the  state  of  Oregon 
for  Marion  county,  a  suit,  against  the  defendant,  in  which 
it  was  alleged  in  the  complaint  and  determined  in  said  suit, 
that  the  plaintiff  was  the  owner  for  a  full  valuable  consid- 
eration, and  in  the  possession  of  said  premises  under  and 
through  a  written  deed  for  the  sale  and  conveyance  of  said 
premises,  executed  by  fi.  E.  Stratton  and  S.  M.  Stratton  to 
one  James  L  Patton ;  which  de>ed  was  defective  in  this,  that 
by  mistake  of  said  parties  they  failed  to  have  said  deed 
signed  by  the  subscribing  witness,  which  it  was  intended 
by  the  parties  at  the  time  to  have  done. 

"That  the  def^dant,  with  a  full  knowledge  of  said  facts, 
by  fraud  and  without  consideration  obtained  his  deed  of 
April  8,  1872,  from  Sarah  M.  Stratton,  and  that  as  against 
the  defendant  the  deed  of  R.  E.  Stratton  and  Sarah  M« 
Stratton,  to  James  L  Patton,  was  and  is  valid,  and  of  bind- 
ing force.  That  the  defendant's  said  deed  was  fair  upon  its 
face,  and  it  was  the  only  evidence  of  title  upon  which  the 
defwdant  recovered  upon  his  action  at  law,  and  is  the  only 
evidence  of  title  that  the  defendant  ever  claimed  to  said 
premises,  and  his  insisting  upon  and  claiming  said  title  was 
and  is  a  fraud,  and  the  defendant  ought  not  to  be  allowed 
to  plead  that  he  was  entitled  to  any  rents  or  profits  by  rea- 
son of  said  fraudulent  deed,  or  by  reason  of  any  judgment 
through  said  deed." 

That  all  the  above  reply,  beginning  with  the  words 
"^Plaintiff  avers,"  was  stricken  out  by  the  court  on  motion 
of  respondent's  attorneys,  on  the  ground  that  the  same  was 
'^^lam,  frivolous,  and  redimdant." 

Thereafter  the  court  found  that  the  respondent  was  enti- 
tled to  judgment  for  his  costs  and  disbursements. 

A.  C.  Gibbsj  E*  W.  Bingham^  and  Herman  db  BaUy  for 
appellant 

W.  R.  Willis  J  for  rtspoodeat 

▼ni.  Ore.— If 
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By  the  Coart^  Boise,  J. : 

From  this  statement  of  the  case,  it  appears  that  during 
the  time  for  which  the  plaintiff  claims  the  rents  and  profits 
of  the  land  and  damages,  the  defendant  was  in  possession 
of  the  pi*emises  as  the  legal  owner  of  the  tide,  which  had 
been  adjudged  to  him  by  a  judgment  in  an  action  by  the 
defendant  herein  against  the  plaintiff;  that  afterwards,  on 
the  said  sixteenth  day  of  February,  1878,  said  plaintiff 
herein  obtained  a  decree  against  the  defendant,  declaring 
plaintiff  to  be  the  owner  in  equity,  and  directing  a  convey- 
ance of  the  title  to  the  plaintiff  by  the  defendant  That 
decree  found  that  the  defendant  was  the  trustee  of  said  title 
for  the  plaintiff,  and  if  the  said  trustee  had  received  the 
rents  and  profits  of  the  land  while  he  held  it  in  trust,  he 
could  have  been  called  on  to  account  for  the  same  in  that 
suit  in  equity.  (2  Story's  Eq.  sec.  794,  795;  1  Perry  on 
Trusts,  sec.  17 ;  Starr  v,  Stark^  decided  by  this  court  April 
22, 1879.)  Such  was  certainly  the  proper  and  most  conven- 
ient remedy  for  the  determination  of  the  damages,  and  value 
of  the  rents  and  profits  received  by  the  trustee,  which  were 
incidental  to  the  suit  by  the  plaintiff  to  settle  his  rights  to 
the  title  to  the  land. 

It  is  claimed  by  the  plaintiff  that  although  he  might  have 
obtained  the  rents,  profits,  and  damages  for  taking  the 
growing  crop  in  said  suit  in  equity,  he  may  now  main- 
tain this  action.  We  think  that  the  defendant,  being  the 
legal  owner  of  the  land  at  the  time  he  received  these  rents 
and  profits,  had  then  the  legal  right  to  receive  them.  And 
as  he  was  then  the  trustee  of  the  plaintiff  as  to  the  title  to 
the  land,  he  received  the  rents  and  profits  for  the  use 
of  plaintiff  as  his  (plaintiff's)  trustee,  and  was  liable  to 
account  to  l^im  for  them.  And  as  no  account  has  been 
taken  and  stated  of  the  amount  of  these  rents  and  profits,  it 
is  still  an  open  trust.  (Perry  on  Trusts,  sec.  843.)  And 
no  action  at  law  can  be  maintained  against  a  trustee  by  his 
cestui  que  trust  before  a  final  account  is  settled  and  a  bal- 
ance struck. 

It  is  claimed  by  the  plaintiff  that  an  action  can  be  main- 
tained in  this  case  because  the  entry  on  the  land  was 
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▼nngfoL    To  make  the  entry  wrongful,  it  must  have  been 

niilaw^    The  judgment  in  &vor  of  tiie  defendant  in  the 

action  for  the  possession  of  the  land  conclusively  proves 

that  his  entry  on  the  land  was  lawful,  and  he  can  not  be 

treated  as  &  trespasser.     And  the  decree  in  tlie  case  in 

equity  determines  that  he^  was  the  trustee  of  the  legal  title, 

tnd  we  do  not  think  that  we  can  now  go  into  the  question 

as  to  the  manner  in  which  he  obtained  the  lcj;;:il  title,  or  the 

eridenoe  by  whidi  he  proves  it,  for  his  right  thereto  is  con- 

dosively  establidied  by  the  judgment  which  still  stands 

unimpeacfaed  by  the  decree  in  Starr  v.  Starkj  above  cited.. 

That  part  of  the  replication  whidi  was  stricken  out  seeks 
to  put  in  issue  the  validity  of  the  deed  by  which  he  proved 
Ilia  title  in  that  case.  Tliis  can  not  now  be  done,  for  it 
would  be  opening  that  case  and  trying.it  over  again  be- 
tween the  same  partie&  So  we  think  there  was  no  error  in 
tlM  ruling  of  the  court  in  striking  out  this  part  of  the  repli- 
cation. 

It  will  not  be  necessary  to  go  further  into  the  questions 
difiCDssed  in  this  case^  for,  as  we  hold  that  the  defendant 
was  the  trustee  of  the  plaintiff,  while  he  is  diarged  with 
having  held  the  premises,  the  plaintiff  c^  not  recover  dam* 
ages  for  withholding  them  in  an  action  at  law. 

The  iudionent  of  the  circuit  court  will  be  affirmed. 


JAMES  R  BAYLEY,  Bsbfondbnt,  v.  MAROABET  A. 
MoOOY,  Administratrix,  bto.,  Apfrllant. 

Estoppel— Deed,  Riotals,  Admissions,  or  Covenants  in.— Where  It 
distinctly  appears  in  a  deed  of  conveyance  of  real  estate,  either 
by  a  recital,  an  admission^  a  covenant,  or  otherwise,  that  the 
parties  actually  intended  to  convey  and  receive  reciprocally  a  cer- 
tain estate,  they  will  be  estopped  from  denying  the  operation  of  the 
deed  according  to  this  intent 

Afpsal  from  Benton  County.  The  facts  are  stated  in  the 
opiniiXL 

F.  A.  Ohenofceth  and  F.  M.  Johntof^  for  appellant 

John  Burnett  and  John  KeUay^  for  respondent 


260  BA7i>inr  v.  MoCor.  [8  Oregon. 

By  the  Courts  Prim,  J.: 

This  was  an  action  to  recover  damages  for  an  alleged 
breach  of  certain  covenants  in  a  deed.  On  May  28,  1870, 
John  H.  Kendall  and  wife,  for  a  valuable  consideration, 
sold  a  certain  lot  in  the  town  of  Oorvallis,  Benton  county, 
Oregon,  to  James  B.  Bayley,  and  then  and  there  made,  exe- 
cuted, and  delivered  to  him  their  deed  for  the  same,  as  fol- 
lows: "That  the  party  of  the  first  part,  for  and  in  consid- 
eration of  the  sum  of  eight  hundred  dollars  to  them  in  hand 
paid,  •  ♦  *  have  bargained,  sold,  and  conveyed,  unto 
the  said  party  of  the  second  part,  the  following  described 
premises,  to  wit :  All  of  their  right,  title,  and  interest  in  and 
to  lot  number  one  in  block  number  eleven,  in  the  city  of 
Oorvallis,  Benton  county,  and  state  of  Oregon,  to  have 
and  to  hold  the  said  premises,  with  their  appurtenances, 
unto  the  said  James  R.  Bayley,  his  heirs  and  assigns 
forever.    And  the  said  John  H.  Kendall  does  herebv  cove- 

ft' 

nant  to  and  with  the  said  James  R.  Bayley,  his  heirs  and 
assigns,  that  I  am  the  owner  in  fee  simple  of  said  premises; 
that  they  are  free  from  all  incumbrances,  and  that  I  will 
warrant  and  defend  the  same  from  all  lawful  claims  whatso- 
ever." That  at  the  time  when  said  deed  was  made,  the  said 
Kendall  was  not  the  owner  of  any  portion  of  said  lot  except 
the  south  half  thereof,  and  neitlier  he  nor  his  heirs  have 
warranted  or  defended  the  said  premises  to  the  said  Bayley) 
but  on  the  contrary,  at  the  time  when  said  deed  was  made 
and  delivered  to  him,  the  north  half  of  said  lot  was  seised 
and  possessed  by  the  Oorvallis  Lodges  No.  14,  Ancient  Free 
and  Accepted  Masons,  of  Benton  county,  Oregon,  by  virtue 
of  an  older  and  better  title.  Said  Kendall  having  died  prior 
to  the  commencement  of  this  action  intestate,  it  was  brought 
against  appellant  as  the  administratrix  of  his  estate. 

The  answer  of  appellant,  after  denying  certain  allegations 
of  the  complaint,  sets  up  as  a  separate  defense:  That  at  the 
time  when  said  Kendall  made  the  deed  mentioned  in  the 
complaint  in  this  cause,  he  did  not  sell  or  convey  to  the 
i*espondent  all  of  said  lot  number  one  in  block  number 
eleven,  but  that  he  sold  only  the  right,  title,  and  inteitost  he 
then  had  in  said  lot,  which  was  the  south  half  of  said  lot; 
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that  at  the  time  of  making  said  deed,  the  said  Kendall  was 
the  owner  in  fee  simple  of  the  south  half  of  said  lot.  That 
said  south  half  was  all  that  said  Kendall  attempted  to  con- 
vey to  respondent  by  said  deed,  and  was  all  that  had  been 
bai^ined  for  by  him  at  the  time,  and  was  all  that  said 
covenant  of  title  related  to,  and  was  so  understood  at  the 
time  of  said  purchase.  A  demurrer  was  interposed  to  this 
part  of  the  answer,  which  was  sustained  by  the  court,  and 
judgment  rendered  against  the  appellant  from  which  he 
appeals.  The  order  and  judgment  of  the  court  sustaining 
the  demurrer  to  this  porti(m  of  the  answer  is  the  prin<^pal 
and  main  ground  of  error  complained  of  here. 

It  was  claimed  on  the  argument,  that  the  deed  only  pur- 
ports to  convey  such  right,  title,  and  interest  as  the  grantor 
then  had  in  said  lot  one,  and  no  more,  and  the  covenants, 
although  more  general,  should  be  held  to  have  reference 
only  to  such  right  and  title  as  the  grantor  then  had  in  said 
lot,  whatever  that  might  be.  This  doctrine  appears  to  be 
maintained  by  the  decisions  of  Massachusetts  and  one  or 
two  other  states;  but  the  modem  decisions  of  the  most  of 
the  state  courts,  and  of  the  supreme  court  of  the  United 
States,  maintain  a  '  contrary  doctrine.  They  hold  that 
Srhatever  may  be  the  form  or  nature  of  the  conveyance 
used  to  pass  real  property,  if  the  grantor  sets  forth  on  the 
&ce  of  the  instrument  by  way  of  recital  or  averment,  that 
he  is  seised  or  possessed  of  a  particular  estate  in  the  prem- 
ises, and  which  estate  the  deed  purports  to  convey ;  or  what 
is  the  same  thing,  if  the  seisin  or  possession  of  a  particular 
estate  is  affirmed  in  the  deed,  either  in  express  terms  or  by 
necessary  implication,  the  grantor  and  all  persons  in  privity 
with  him  i^all  be  estopped  from  ever  afterwards  denying 
that  he  was  so  seised  and  possessed  at  the  time  he  made  the 
conveyance.''  (Fan  Rensselaer  v.  Kearney ^  11  How.  326; 
FaManks  v.  WUliamaon^  7  Greenl.  96;  Jaclcaon  ex  dem. 
Munrae  v.  Parkkurst,  9  Wend.  209.)  In  Taggart  v.  Risley^ 
4  Or.  235,  this  court  adopted  that  doctrine,  and  that  case 
we  think  is  decisive  of  this  one. 

Mr.  Rawle,  in  his  work  on  covenants,  in  commenting  on 
this  subjeet,  says:  ^^When,  however,  it  has  distinctly  ap- 
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peared  in  such  conveyance,  either  by  a  recital,  an  admis- 
sion, a  covenant,  or  otherwise,  that  the  parties  actually  in- 
tended to  convey  and  receive  reciprocally  a  certain  estate, 
they  have  been  held  to  be  estopped  from  denying  the  opera- 
tion of  the  deed,  according  to  this  intent"  (Rawle  on  Cov- 
enants, 388;  Jackson  v.  Waldron^  8  Wend.  178.)  By  ref- 
erence to  the  deed,  it  will  be  seen  that  Kendall  and  wife 
"bargained,  sold,  and  conveyed  ♦  ♦  ♦  the  following 
described  premises,  to  wit:  All  their  right,  title,  and  inter- 
est in  and  to  lot  number  one  in  block  number  eleven.''  And 
there  it  is  asserted  by  way  of  covenant,  "that  he  was  owner 
in  fee  simple  of  said  premises,  and  that  he  would  warrant 
and  defend  the  same  from  any  lawful  claims  whatsoever/^ 
The  word  "premises"  evidently  refers  to  the  whole  of  lot 
number  one,  described  in  the  deed,  and  not  to  one-half  of 
it,  as  is  contended  by  the  appellant.  We  think  that  the  ap- 
pellant is  estopped  by  the  recitals  and  covenants  of  this 
deed  from  averring  and  proving  the  matters  sought  to  be 
set  forth  jn  the  answer  as  a  defense  to  this  acticm. 

There  being  no  error  in  the  record,  the  judgment  of  the 
court  below  is  affirmed. 

Mr.  Chief  Justice  Kellt,  dissenting: 

I  do  not  concur  in  the  opinion  of  the  court,  and  will  briefly 
give  the  reasons  for  my  dissent  It  is  conceded  that  the 
deed  of  J.  H.  Kendall  and  wife  to  J.  B.  Bayley  conveyed  to 
the  latter  only  the  right,  title,  and  interest  which  they  had 
in  lot  one  in  block  eleven,  and  not  the  lot  itself;  but  the 
court  holds  that  the  covenant  of  Kendall  and  wife  that  they 
were  the  owners  in  fee  simple  of  the  premises,  is  a  covenant 
that  they  were  the  owners  of  the  entire  lot  I  do  not  so 
understand  it  The  deed  conveyed  only  the  interest  which 
the  grantors  then  had  in  the  lot  The  habendum  limits  the 
estate  then  granted  to  the  interest  which  they  then  had  in 
the  premises,  and  the  warranty  is  that  they  were  the  owners 
of  the  premises.  I  do  not  cmsider  that  the  word  premises, 
as  here  expressed,  means  the  entire  lot,  but  <Hily  the  inter- 
est whidi  the  grantors  then  sold.  If  they  had  covenanted 
that  they  were  the  owners  of  lot  number  'one,  then  there 
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would  have  been  no  doubt  of  their  liability  in  this  action. 
I  thmk  this  position  is  supported  by  the  decisipn  of  the 
supreme  court  of  Massachusetts  in  the  case  of  Sumner  «. 
WiUiam$y  8  Mass.  162|  and  is  not  in  conflict  with  the  case 
ef  Taggart  v.  Bialey^  decided  by  this  court  in  4  Or.  28& 


THE  CANYONVILLE    AND    GALESVILLE  BOAD 
COMPANY,  Besfondbmis,  v.  H.  W.  STEPHENSON 

IT  AL.)  AfFJELLANTB. 

Toll  Road— Road  Corporation  may  Use  Pubuc  Highway.— A  corpo- 
ration organized  under  the  general  incorporation  law  of  this  state 
to  construct  a  plank  or  clay  road,  it  authorized  1^  law  to  ap- 
propriate and  use  any  part  of  a  public  road  which  may  be  necessary 
and  convenient  in  the  location  of  such  plank  or  clay  road;  but  the 
corporation  does  not  thereby  acquire  the  right  to  exclude  another 
corporation,  subsequently  formed  for  the  same  purpose,  from  ap- 
pro: riating  ^nd  using  the  same  •part  of  the  public  road  when  it  is 
necessary  and  convenient  in  the  location  of  its  road. 

FkAKCHiSE— Geakt  Strictly  CoMSTRUXD.*-The  grant  of  a  franchise  is 
to  be  strictly  construed  against  the  grantee,  and  nothing  passes  by 
implication.  It  is  not  exclusive  unless  expressly  made  so  by  the 
grant  itself. 

Afpsai.  from  Douglas  County,  The  facts  are  stated  in 
the  opinion. 

James  F.  Oaaley  and  Hermann  <6  BaU^  for  appellant. 

F.  B.  WiHia  and  B.  8.  Strahan^  for  respondents. 

By  the  Court,  Ejeixt,  C*  J«: 

This  was  an  action  brought  in  the  county  court  by  re- 
spondent to  recover  damages  from  appellants  for  placing  a 
toll-gate  across  a  road  which  it  claimed  as  belonging  to 
itself.  The  appellants  denied  that  it  was  the  property  of  re* 
indent,  and  alleged  that  it  belonged  to  the  Douglas  County 
Road  Company^  a  corporation  formed  for  the  purpose  of 
locating  and  constructing  a  road  through  the  cany<m  in 
the  southern  part  of  Douglas  county,  on  substantially  the 
same  line  as  the  road  of  respondent.  They  also  allege  in 
ttmr  answer  that  in  erecting  the  toll-gate  they  acted  as  the 
officers  and  employes  of  the  Douglas  County  Boad  Company 
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and  in  no  other  capacity.  A  judgment  was  rendered  in  fa- 
Tor  of  respondent,  and  the  appellants  took  the  case  to  the 
circuit  court  upon  an«  appeal. 

By  agreement  of  the  parties  the  action  was  tried  by  the 
court  without  a  jury,  and  as  matters  of  fact  the  court  found 
that  as  early  as  1853  Jesse  Applegate,  under  the  superin- 
tendence of  Major  Alvord,  U.  8.  A.,  surveyed  and  laid  out 
a  military  road  through  what  is  known  as  the  canyon  in  the 
southern  part  of  Douglas  county.  In  1858  it  was  changed 
in  some  respects  and  worked  under  the  superintendence  of 
Col.  Joseph  Hooker,  acting  under  the  authority  of  the 
United  States  government.  Since  that  time  the  travd  has 
been  on  the  Hooker  road.  Before  the  incorporation  of  the 
respondent  a  corporation  had  been  formed  known  as  the 
canyon  road  company,  to  construct  and  maintain  a  road 
through  the  canyon.  It  was  worked  by  that  corporation, 
and  in  some  places  varies  a  short  distance  from  the  Hooker 
road.  The  canyon  road  company  had  for  some  years  kept 
a  toll-gate  and  collected  tolls  under  an  agreement  with  the 
county  court  of  Douglas  county.  But  by  a  jndgmmt  of 
the  circuit  court  for  Douglas  county  it  was  dissolved  at  the 
October  term,  1873.  Before  the  dissolution  of  the  canyon 
road  company  the  respondent  was  incorporated  for  the 
purpose  of  locating,  constructing,  and  maintaining  a  road 
through  the  canyon.  Prior  to  the  first  of  October,  1873, 
the  re^ondent  surv^ed  and  located  its  road  the  entire 
distance  through  the  canyon,  upon  the  line  and  route  work- 
ed and  occupied  by  the  canyon  road  company. 

On  the  twentieth  day  of  December,  1873  (as  appears  by 
the  pleadings)  y  the  Douglas  County  Road  Company  was  in- 
corporated for  the  purpose  of  locating  and  constructing  a 
road  through  the  said  canyon ;  and  at  the  April  term,  1874, 
of  the  county  court  of  Douglas  county,  that  corporation 
desiring  to  appropriate  a  part  of  the  public  road  running 
through  the  canyon,  petitioned  the  county  court  to  enter 
into  an  agreement  upon  the  extent,  terms,  and  conditions 
on  which  the  same  might  be  used  by  the  corporation.  The 
county  court  then  and  there  entered  into  an  agreunent  with 
the  Douglas  County  Road  Company  upon  the  terms  and 
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OQiiditi0ii3  on  whidi  it  could  appropriate  and  use  the  pub- 
lic road,  and  authorized  that  corporation  to  establish  a  toll 
gate  and  collect  certain  specified  tolls  from  the  traveling 
public  in  considerati<m  of  keeping  the  same  in  good  repair. 
Afterwards,  on  the  eighth  day  of  February,  1875,  the  re- 
^xmdeut  made  an  agreement  with  the  county  court  of 
Douglas  county  upon  f^he  extent,  terms,  and  conditions  on 
which  the  said  public  highway  might  be  appropriated  and 
used  by  it 

The  court  also  found  as  a  matter  of  fact  that  the  Douglas 
County  Road  Company  did  not,  before  entering  into  the 
agreement  with  the  county  court,  survey,  locate,  or  adopt 
any  line  kx  definite  location  of  its  road,  except  that  it  sur- 
veyed and  located  a  8h<»rt  route  outside  of  the  limits  of  the 
county  road,  about  one-half  mile  in  length  and  about  five 
miles  south  of  the  toll  gate,  kept  and  maintained  by  the  ap- 
pellants as  officers  of  the  Douglas  County  Boad  Company 
and  for  its  benefit. 

Under  this  state  of  facts  it  is  insisted  by  the  respondent 
that  inasmuch  as  it  first  surveyed  and  located  its  road 
through  the  canyon,  neither  the  Douglas  County  Road 
Company  nor  any  other  corporation  had  a  right  to  appro- 
priate or  use  that  part  of  the  public  road.  We  do  not  so 
constarue  the  sections  of  the  statute  authorizing  9,  corpora- 
tion to  make  a  public  highway  part  of  its  corporate  road. 
At  the  last  term  of  this  courts  in  the  case  of  the  Douglas 
County  Rood  Conypany.v.  The  OanyonvUle  and  Oalesville 
Rood  Company  J  the  court  said:  ^^The  appellant  (C.  &  G.  R. 
Co.)  had  a  right  imder  the  law  in  relation  to  corporations  to 
enter  upon  any  land  between  the  termmi  of  its  road  for  the 
purpose  of  examining,  surveying,  and  locating  the  line  of  it 
and  to  appropriate  a  strip  of  land  not  exceeding  sixty  feet 
in  widtii  for  its  road,  where  the  land  belonged  to  private 
individuals.  And  it  had  also  the  right,  in  case  it  could  not 
agree  with  the  owners^  thereof  as  to  the  compensation  to  be 
paid  therefor,  to  maintain  an  action  against  such  owners 
to  have  the  value  assessed  and  the  land  condemned  and  ap- 
propriated to  its  own  exclusive  use.  And  we  think  that  if 
the  appellant  entered  upon,  surveyed,  and  selected  any  land 
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for  its  road  which  belonged  to  private  personB,  it  had  the 
exclusive  right  from  the  time  of  such  survey  and  selection 
to  appropriate  the  same,  and,  that  the  respondent  could  not 
in  any  way  interfere  with  such  right,  nor  construct  its  road 
upon  any  such  lands.  But  it  does  not  follow  that  by  sur- 
veying a  public  highway  and  making  it  a  part  of  its  cor- 
porate road  the  appellant  thereby  acquired  the  right  to 
appropriate  the  same  to  its  exclusive  benefit,  nor  does  it 
follow  that  the  respondent  (D.  C.  R.  Co.)  had  no  right  to 
use  such  public  road,  or  a  part^  of  its  corporate  road,  in  the 
same  manner  as  appellant.  The  statute  contemplates  that 
in  the  construction  of  a  road  by  a  corporation  it  may  som^ 
times  be  necessary  or  convenient  to  use  part  of  a  highway, 
as  where  it  passes  through  a  defile  or  canyon,  or  where  it  is 
difficult  to  construct  a  road  alongside  of  the  public  high- 
way, and  in  such  cases  it  is  provided  that  the  public  road, 
or  so  much  as  may  be  necessary  and  convenient,  may  be 
used,  or  in  the  words  of  the  statute,  ^4nay  be  appropriated 
by  the  corporation."  The  word  appropriated  is  not,  how- 
ever, to  be  here  understood  in  the  same  sense  as  in  the 
appropriation  of  lands  belonging  to  private  individuals 
where  the  corporation  becomes  entitled  to  the  proper^. 
By  the  appropriation  of  part  of  a  highway  the  corporation 
acquires  no  right  except  to  use  the  public  road  in  common 
with  all  others  traveling  upon  it,  unless  it  makes  an  agree- 
ment with  the  county  court  as  provided  in  section  26,  above 
quoted.  This  section  of  the  statute  does  not  provide  that 
any  part  of  a  public  road  ''may  be  appropriated  or  used 
and  occupied"  by  only  one  corporation,  nor  that  the  first 
one  which  so  uses  and  occupies  it,  or  which  first  survejrs  it, 
shall  have  exclusive  privilege  over  any  other  corporation 
which  may  subsequently  be  organized.  And  we  think  it 
would  be  unwise  and  impolitic  to  construe  the  statute  so  as 
to  confer  exclusive  benefits  and  privileges  upcm  one  cor- 
poration, and  exclude  all  other  from  the  right  to  compete 
for  the  public  travel  on  the  public  highways." 

It  is  claimed  by  the  respondent  here,  that  because  it  suf^ 
veyed  and  located  the  line  of  its  road  along  the  public  hi^- 
way  leading  through  the  canyon  before  the  Douglas  County 
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Bond  C<»Dpany  was  incorporated,  it^  and  it  alone,  had  the 
right  to  appropriate  the  public  road  to  its  own  use,  to  the 
exclusion  of  every  other  corporation.  We  do  not  so  regard 
it  It  is  very  certain  that  section  thirty-six  of  the  act  re- 
lating to  corporations  (see  Code,  p.  580)  confers  no  such 
exclusive  privileges  of  this  kind,  either  in  express  words,  or 
eToi  by  implication.  The  great  case  of  Charles  River  Bridge 
V.  Warren  Bridge^  11  Peters,  420,  has  generally  been  relied 
on  as  a  clear,  if  not  binding  authority  in  support  of  the  doc- 
trine that  a  grant  of  a  franchise  is  to  be  specially  construed 
against  the  grantee,  and  that  it  is  not  exclusive  unless  ex- 
pressly made  so  by  the  grant  itself.  {Bartram  v.  Central 
Twmjnke,  25  CaL  288;  FaU  v.  Sutter  County ^  21  Cal.  287; 
Indian  Canyon  Road  Co.  v.  Robinaonj  18  CaL  619 ;  Bush  v. 
Peru  Bridge  Co.^  8  Indiana,  21«) 

If  the  twenty-sixth  section  of  the  act  referred  to  had  pro- 
Tided  that  a  corporation  formed  to  construct  a  road  might 
appropriate  so  much  of  a  public  highway  as  might  be  nec- 
essary and  convenient  in  the  location  and  construction  of 
its  road,  and  have  the  exclusive  right  to  such  appropriation 
and  use,  then  the  positicm  taken  by  the  respondent  would 
imdoubtedly  be  correct.  As  it  is,  under  the  existing  law, 
both  of  the  rival  corporations  have  the  same  and  an  equal 
right  to  use  and  appropriate  the  portion  of  the  public  road 
leading  through  the  canyon,  as  parts  of  their  respective  cor- 
porate roads.  We  are  satisfied  that  it  never  was  the  inten- 
tion of  the  le^slative  assembly  to  allow  any  corporation  to 
obtain  a  complete  monopoly  of  the  trade  and  travel  of  the 
country  by  excluding  rival  corporations  from  the  use  of 
public  highways  where  they  lead  through  defiles  and 
canyons,  and  the  courts  ought  not  to  put  such  a  construc- 
tion on  the  act  unless  it  is  clearly  susceptible  of  no  other 
interpretation.  Wh«i  congress,  by  the  act  of  March  8,  1875, 
granted  the  right  of  way  through  the  public  lands  to  rail- 
road companies,  it  was  deemed  of  so  much  importance  to 
the  people  at  large  that  free  competition  should  exist  for 
the  trade  and  travel  of  the  country,  that  it  was  then 
enacted :  ^^That  any  railroad  company  whose  right  of  way, 
^  whose  tarack  or  roadbed  upon  such  right  of  way,  passes 
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through  any  canyon,  pass,  or  defile,  shall  not  prevent  any 
other  railroad  company  from  the  use  and  occupancy  of  the 
said  canycm,  pass,  or  defile  for  the  purposes  of  its  road,  in 
common  with  the  road  first  located." 

Our  own  law,  which  authorizes  a  corporation  to  appro- 
priate  to  its  own  use  a  part  of  any  public  road,  when  it  is 
necessary  or  convenient  in  the  location  of  its  corporate 
road,  should  be  construed  in  the  same  spirit  as  the  act  of 
congress  just  referred  to.  But  it  is  insisted  by  the  respond- 
ent that  the  Douglas  County  Road  Company  did  not,  be- 
fore making  the  agreement  with  the  county  court  at  the 
April  term,  1874,  survey,  locate,  or  adopt  any  line,  route,  or 
definite  location  of  its  road,  except  that  it  surveyed  and 
located  a  short  route  outside  of  the  limits  of  the  couiitv 
road,  the  northern  terminus  of  which  was  about  five  miles 
south  of  the  toll  gate  in  controversy,  and  therefore  it  had 
no  right  to  appropriate  or  use  that  part  of  the  public  high- 
way as  a  portion  of  its  corporate  road,  nor  erect  the  toll 
gate  in  controversy,  across  it.  We  do  not  consider  it  was 
necessary  for  thut  corporation  to  survey  and  locate  any  part 
of  the  line  of  its  contemplated  road  between  the  tennini 
thereof,  except  so  much  of  it  as  was  not  on  the  county  road. 
In  other  words,  we  hold  that  the  Douglas  County  Road 
Company  was  not  required  by  law  to  survey  and  locate  that 
part  of  the  public  highway  which  it  desired  to  appropriate 
to  its  own  use.  It  had  already  been  surveyed  and  marked 
out  as  a  county  road,  and  required  no  further  designation 
to  make  it  definite  and  certain.  It  could  as  well  agree  with 
the  county  court  without  as  with  a  survey,  as  to  the  part  of 
the  public  road  to  be  appropriated  by  the  corporation,  and 
when  the  agreement  was  made  between  the  county  court  and 
the  Douglas  County  Road  Company,  the  latter  had  a  right 
to  erect  the  toll  gate  upon  any  part  of  the  public  road  so 
appropriated,  and  to  use  the  same  according  to  the  terms 
and  stipulations  contained  in  the  contract 

Both  of  these  rival  corporations  having  a  right  to  appro- 
riate  and  use  the  part  of  the  public  highway  running 
through  the  canyon  as  a  portion  of  their  respective  corpor- 
ate roads,  the  county  court  of  Douglas  county  was  author- 
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ked  by  law  to  contract  with  either  of  them  to  keep  the 
public  road  in  repair  and  to  agree  on  the  t^hns  and  condi- 
tions upon  which  the  same  might  be  appropriated  and  used. 
But  it  was  under  no  obligation  to  contract  with  either  cor- 
poration. It,  however,  did  enter  into  an  agreement  in 
writing  with  the  Douglas  County  Road  Company,  at  the 
April  term,  1874,  as  the  court  below  has  found.  The 
validity  of  this  contract  was  determined  by  the  supreme 
court,  except  as  to  the  entry  thereof  upon  the  journal  of  the 
county  court,  which  entry  was  enforced  through  the  man- 
datory power  of  this  court  {Road  Company  v.  Douglas 
Covmiy^  5  Or.  406.)  This  agreement  was  and  is  valid  and 
binding  as  well  upon  the  county  court  as  upon  the  corpora- 
tion with  which  it  was  made.  Neither  has  a  right  to  violate 
it,  and  neither  can  revoke  it  without  the  consent  of  the 
other  party  to  it. 

In  pursuance  of  this  contract  the  Douglas  County  Road 
Company  was  authorized  to  erect  the  toll  gate  which  is  the 
subject  of  this  litigation,  and  to  collect  tolls  thereat.  The 
appellants  were  acting  in  the  capacity  of  officers  and  em- 
ployes of  the  corporation  in  doing  the  acts  complained  of 
by  the  respondent,  and  were  justified  in  their  acts. 

Upon  the  findings  6f  fact  in  the  circuit  court  the  judg- 
ment of  that  court  is  reversed,  and  it  is  instructed  to  enter 
a  judgment  in  favor  of  the  appellants,  with  costs  and  dis- 
bursements. 

Mr.  Justice  Boise,  dissenting: 

I  do  not  agree  with  the  opinion  expressed  by  the  chief 
justice:  1.  For  the  reason  that  the  Douglas  County  Road 
Company  never  located  any  road  over  the  county  road 
through  the  canyon.  That  is  to  say,  that  the  location  by 
survey  of  one-half  a  mile  of  road  in  the  canyon  some  miles 
from  where  the  gate  is  kept,  is  not  a  location  of  the  road  in 
question.  To  entitle  a  corporation  to  take  and  use  a  county 
road  as  claimed  in  this  case,  the  part  of  the  county  road  so 
taken  must  be  embraced  in  the  line  of  the  corporate  road. 
2.  On  the  other  point,  that  the  Canyonville  and  Galesville 
Boad  Company,  having  located  their  road  first,,  thereby  ac- 
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quired  the  first  right  to  appropriate  this  road,  I  fully  ex- 
pressed my  vieVs  in  my  dissenting  opinion  filed  in  the  case 
of  the  Douglas  County  Road  Company  v.  The  CanyonvUle 
and  GalesviUe  Road  Company  y  and  it  will  not  be  neoesaary 
to  repeat  than  here. 


J.   B.   TICHENOR,  Respondent,  v.  C3LIFF0RD   COG- 
GINS,  Appellant. 

Assignment  Act  of  1878— Attachment  Dischasoed— Interpleader. — 
Where  the  holder  of  a  promissory  note  commenced  an  action  on  it 
against  the  maker,  and  attached  his  property,  and  afterwards  the 
defendant  assigned  his  property  under  the  provisions  of  the  as- 
signment law  of  October  18,  1878,  for  the  benefit  of  all  his  credi- 
tors, and  the  assignee,  before  judgment  was  obtained,  filed  a  motion 
in  the  court  for  leave  to  interplead,  in  order  to  have  the  attachment 
dissolved,  and  the  court  denied  such  motion:  Held,  That  under 
the  code,  the  assignee  was  not  authorized  to  interplead,  and  that  it 
was  not  error  in  the  court  to  deny  the  motion.  Held,  further. 
That  in  such  case  the  attachment  was  discharged  at  the  date  of  .the 
assignment,  by  force  of  the  assignment  itself. 

Appeal  from  Curry  County. 

On  the  eighteenth  day  of  November,  1878,  the  respond- 
ent commenced  an  action  against  Jason  Springer  &  Co.,  on 
a  promifisory  note  executed  and  delivered  by  them,  aud 
made  payable  to  the  order  of  A.  Crawford  &  Co.,  for  one 
thousand  one  hundred  and  fifty  dollars,  which  was  duly  in- 
dorsed and  transferred  to. the  respondent.  Proceedings  in 
attachment  against  the  property  of  Jason  Springer  &  Co. 
were  commenced  the  same  day,  and  on  the  twenty-first  day 
of  November,  a  large  amount  of  real  and  personal  property 
belonging  to  them  was  attached  by  the  sheriff  of  Curry 
county,  in  which  the  action  was  pending.  The  defendants 
in  the  attachment  being  insolvent,  made  an  assignment  to 
the  appellant,  Clifford  Coggins,  of  the  greater  portion  of 
the  property  belonging  to  them  which  had  been  attached  by 
the  sheriff.  The  assignment  was  made  for  the  benefit  of  all 
the  creditors  of  the  assignors,  in  pursuance  of  the  act  of  the 
legislative  assembly,  entitled  "An  act  to  secure  creditors  a 
just  division  of  the  estates  of  debtors  who  convey  to  as- 
signees  for  the   benefit   of  creditors,"  approved   October 
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18, 1878.  It  was  recorded  in  Multnomah  oounty,  where  the 
business  in  respect  of  which  the  assignment  was  made  was 
carried  cm,  March  1,  and  in  Curry  county,  on  March  22, 
1879. 

On  June  2,  after  default,  but  before  judgment  was  Al- 
tered, Clifford  Coggins,  the  appellant,  filed  a  motion  for 
leave  to  interplead  in  the  action,  for  the  purpose  of  moving 
to  dissolve  the  attachment,  for  the  reasons :  1.  That  the  de- 
fendants in  the  attachment  had  made  an  assignment  of 
their  property  for  the  benefit  of  all  their  creditors,  etc.  2. 
That  the  affidavit  for  the  attachment  did  not  set  forth  suffi- 
cient grounds  for  an  attachment^  eta 

The  court  overruled  the  motion  and  refused  to  allow  the 
appellant  to  interplead,  and  afterwards  gave  the  respond- 
ent leave  to  ammid  tiie  affidavit  for  attachment,  etc.  On 
the  fourth  day  of  June,  1879,  judgment  for  want  of  an  an- 
swer was  rendered  against  the  defendant,  Jason  Springer. 

E,  D.  Sfuittucky  and  Northup  <6  Gilbert^  for  appellant. 
E.  W.  McOraw^  for  respondent. 

By  the  Courts  Kellt,  C.  J.: 

The  first  assignment  of  error  by  the  appellant  is:  That 
the  court  erred  in  denying  the  motion  of  Clifford  Coggins, 
assignee  of  the  defendants,  Jason  Springer  and  others, 
under  the  act  of  the  legislature,  entitled  ^An  act  to  secure 
creditors  a  just  division  of  the  estate  of  debtors  who  convey 
to  assignees  for  the  benefit  of  creditors,"  approved  Octo- 
ber 18,  1878,  •  ♦  ♦  for  leave  to,  interplead,  and  to 
move  the  court  to  dissolve  the  attachment  issued  in  said 
cause  on  the  nineteenth  day  of  November,  1873.  Section 
40,  page  112,  of  the  civil  code,  provides  that  ''the  court 
may  determine  any  controversy  between  parties  before  it, 
when  it  can  be  done  without  prejudice  to  the  rights  of  others, 
or  by  saving  their  rights;  but  when  a  complete  determina- 
tion of  the  controversy  can  not  be  had  without  the  presence 
of  other  parties,  the  court  shall  cause  them  to  be  brought 
in."  Evidently  this  section  of  the  code  requires  the  issues 
betweeof  the  original  parties  to  an  action  to  be  determined  as 
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they  are  presented  for  adjudioation,  unless  by  so  doing  the 
rights  of  others  would  thereby  be  prejudiced,  and  it  is  only 
when  they  can  not  be  so  determined  that  other  parties  can 
be  brought  in  by  the  court.  The  object  is  to  prevent,  as 
much  as  possible,  the  multiplicity  of  issues  to  be  tried  in 
the  same  action,  when  it  can  be  avoided  without  injury  to 
others. 

So,  also,  the  right  of  persons,  not  parties  to  the  action, 
to  intervene,  is  circumscribed  within  very  narrow  limits, 
being  confined  to  cases  in  which  a  bill  of  interpleader  would 
have  been  permitted,  under  the  former  practice,  to  accom- 
plish the  same  end,  and,  under  our  code,  can  only  be  exer- 
cised in  actions  for  the  recovery  of  specific  real  or  personal 
property.  While  admitting  that  there  is  no  special  provis- 
ion which  would  authorize  the  intervention  of  the  appellant 
in  this  action,  his  counsel  claim  that  under  section  911,  p. 
289,  of  the  civil  code,  the  court  in  the  exercise  of  its  juris- 
diction in  relation  to  assignment  for  the  benefit  of  creditors 
had  authority,  and  ought  to  have  allowed  him  to  interplead 
in  behalf  of  the  creditors  whose  interests  he  represents. 
That  section  authorizes  a  court  to  use  all  the  means  neces- 
sary to  carry  into  effect  the  jurisdiction  conferred  upon  it 
by  law.  And  where  the  mode  of  proceeding  is  not  specifi- 
cally pointed  out,  the  court  may  adopt  any  suitable  means 
conformable  to  the  spirit  of  the  code  to  accomplish  that  end. 
We  do  not,  however,  consider  that  the  court  was  called 
upon  to  allow  the  appellant  to  interplead,  in  order  to  have 
the  attachments  dissolved,  because  none  of  his  rights  were 
prejudiced  by  the  denial  of  the  motion  for  permission  to  in- 
terplead. As  the  appellant  was  not  a  party  to  the  action, 
nor  aUowed  by  the  court  to  intervene  in  the  proceedings  to 
dissolve  the  attachment,  he  has  lost  none  of  his  rights  to 
the  property  which  was  attached  by  the  respondent.  SecticHi 
13  of  the  act  approved  October  18,  1878,  empowers  him  to 
^^sue  for  and  recover,  in  the  name  of  the  assignee,  every- 
thing belonging  or  appertaining  to  said  estate.^'  He  can 
assert  and  maintain  all  his  rights  to  the  property  attached, 
in  a  separate  action  or  suit  against  all  persons  claiming  it 
under  the  attachment  adversely  to  him. 
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There  is  another  reason  why  we  consider  there  waB  no 
error  of  the  court  in  refusing  to  allow  the  appellant  to  in- 
tenrene  for  the  purpose  of  filing  a  motion  to  dissolve  the  at- 
tachment. If  the  assignment  of  the  property  hy  the  defend- 
ants to  the  appellant  was  legally  made  in  accordance  with 
the  requirements  of  the  act  of  October,  1878,  no  actiou  or 
decision  of  the  court  was  necessary  to  dissolve  it,  for  it  had 
already  been  discharged  by  operation  of  the  assignment 
itself.  The  first  section  of  the  act  declares  that  ^'such  as- 
signment  shall  have  the  effect  to  discharge  any  and  all  at- 
tachments on  which  judgment  shall  not  have  been  taken  at 
the  date  of  such  assignment."  As  the  assignment  in  this 
case  was  made  after  the  date  of  the  attachment,  and  before 
judgment  was  taken,  it  discharged  the  attachment  propria 
vigore^  by  its  own  force,  and  it  could  not  be  revived  by  any 
subsequent  action  of  the  court.  Interplea^ding,  therefore, 
on  part  of  the  assignee,  in  order  to  protect  the  rights  of  the 
creditors,  could  have  amounted  to  nothing  and  accomplished 
nothing. 

We  do  not  say  whether  the  assignment  was  valid  or  in- 
valid. We  have  not  examined  it,  and  that  question  is  not 
before  us.  If  the  assignee  shall  hereafter  bring  an  action 
to  recover  the  property  attached,  or  a  suit  to  enjoin  the  sale 
of  it,  that  matter  will  then  properly  come  before  the  court 
for  adjudication,  and  all  parties  interested  in  the  contro- 
vert can  be  heard. 

ELaving  taken  this  view  of  the  case,  it  becomes  unimport- 
ant to  examine  any  other  assignment  of  error,  and  the  de- 
cision of  the  court  below  is  affirmed. 


B.  H.  LEWIS  AND  H.  P.  LEWIS,  Kespondbnts,  v.  CHAS. 
McCLURE  AND  CHANCEY  AIKEN,  Appellants. 

Custom— Proof  of.  When  Required.— Where  a  plaintiff  alleges  a  right 
to  appropriate  water  under  a  local  custom,  and  such  allegation  is 
denied,  the  -plaintiff  must  prove  such  custom  and  a  compliance 
therewith.  The  court  does  not  take  judicial  knowledge  of  local 
customs  concerning  water  rights.    To  claim  and  hold  water  ap- 

Vlll.Ore.— M 
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propriated  under  a  local  castom,  such  as  is  recognized  by  the  act 
of  congress  of  the  twenty-sixth  day  of  July,  1866,  the  claimant 
must  allege  and  prove  a  custom  such  as  is  named  in  said  act 

Affbal  from  Union  Clounty.  The  facts  are  stated  in  the 
opinion. 

Z.  O.  StemSy  J.  J.  Bdtteray^  and  KnigJU  dk  Lord^  iot  ap- 
pellants. 

Baker  eft  Eakin^  and  J.  A.  Strattan^  for  respondents. 

By  the  Court,  Boise,  J. : 

From  the  pleadings  in  this  case  it  appears  that  the  plain- 
tiffs (respondents)  claim  to  have  appropriated  the  water 
of  a  small  stream  flowing  through  their  land  for  the  pur- 
pose of  using  the  water  for  domestic  and  stock  purposes 
and  for  irrigation.  They  claim  the  land  as  pre-emptors 
on  unsurveyed  lands.  The  defendants  (appellants)  claim 
also  as  pre-emptors,  and  are  on  the  land  below  the 
plaintiffs,  through  which  the  stream  of  water  in  question 
flows,  in  its  natural  channel.  For  aught  that  appears,  both 
parties  are  lawfully  possessed  of  the  lands  they  cliaim,  and 
would  possess  the  rights  of  riparian  owners  as  defined  and 
limited  by  the  common  law,  unless  these  rights  have  been 
modified  by  the  local  custom  of  the  country,  so  as  to  give 
the  plaintiffs  the  right  to  take  this  water  under  the  customs 
and  decisions  recognized  and  legalized  by  the  act  of  congress 
of  the  twenty-sixth  of  July,  1866,  which  provides  tliat 
^whenever,  by  priority  of  possession,  rights  to  the  use  of 
water  for  mining,  agricultural,  manufacturing,  or  other  pur- 
poses have  vested  and  accrued,  and  the  same  are  recognized 
and  acknowledged  by  the  local  cutstoihs,  laws,  and  decisions 
of  courts,  the  possessors  and  owners*  of  such  vested  rights 
ahall  be  maintained  and  protected  in  the  same."  (United 
States  Statutes,  p.  482,  sec.  2339.)  In  order  that  the  plain- 
tiffs may  claim  all  this  water  as  against  the  riparian  pro- 
prietor below  them,  they  must  show  that  they  first  took  the 
water  according  to  the  acknowledged  local  customs,  etc  This 
they  have  alleged,  and  this  allegation  is  denied  by  the  de- 
iudaniB.    There  is  some  objection  to  the  answer  in  this 
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behalf  as  referring  the  denial  to  the  wrong  count  of  the 
oomplaint;  but  we  think  the  answer,  though  it  does  not 
name  specially  the  ninth  ooont  of  the  oomplaint  in  which 
the  custom  is  alleged,  does  contain  a  denial  of  the  custom 
with  sufficient  certainty  to  put  that  allegation  at  issue. 

The  allegation  of  the  custom  in  the  complaint  is,  ^^that 
the  appropriation  and  use  of  said  water,  as  aforesaid,  was 
at  the  date  of  said  appropriation,  and  now  is  recognized  and 
acknowledged  by  the  local  laws  and  customs  of  the  country 
where  appropriated,  and  by  the  decisions  of  the  courts." 
The  denial  in  the  answer,  after  denying  the  eighth  count, 
proceeds:  ^^Or  that  the  appropriation  of  and  use  of  said 
water  by  the  plaintiffs,  in  the  maimer  in  said  count  set 
forth,  was,  at  the  date  of  said  appropriation,  or  that  it  now 
is  recognized  or  acknowledged  by  the  local  laws  or  customs 
of  the  country  where  appropriated,  or  by  the  decisions  of 
courts  set  forth,  as  by  plaintiffs  alleged.  But,  on  the  con- 
trary, said  alleged  appropriation  of  said  water  was  and  is  in 
conflict  with  said  customs,  laws,  and  decisions  of  courts." 
The  words,  ^4n  the  manner  in  said  count  set  forth,'"  are 
claimed  to  refer  to  the  eighth  count.  But  the  eighth  coimt 
contains  no  allegation  as  to  custom,  and  this  denial  could 
not  refer  to  it,  but  it  does  apply  to,  and  deny  in  terms,  the 
ninth  count.  So  we  think  the  complaint  and  answer  taken 
together  show  what  was  intended  to  be  denied,  and  what 
count  was  referred  to,  and  there  is  no  possibility  of  the 
plaintiffs  being  misled  by  the  answer.  And  plaintiffs  were 
by  this  answer  put  to  the  necessity  of  proving  the  custom 
which  they  had  alleged,  for  of  this  the  court  could  not  take 
judicial  knowledge. 

We  have  examined  the  testimony  as  exhibited  in  the 
briefs,  and  find  no  evidence  whatever  tending  to  prove  that 
such  a  custom  existed  in  the  county  where  this  water  was 
taken,  and  the  plaintiffs  must  fail  for  want  of  proof,  and 
the  bill  must  be  dismissed. 
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MARY  LEONARD,  Appjsllant,  v.  WILLIAM  GRANT, 
Adkinistbatob  or  the  Estate  of  D.  G.  Leonard,  Bob- 

aPONDENT. 

Dower— Administrator — Possession  op  Estate. — ^A  widow  is  not  en- 
titled, immediately  on  the  death  of  her  husband,  to  receive  one- 
third  of  the  rents  and  profits  of  the  lands  of  which  he  was  the 
owner  and  died  seised,  in  right  of  her  dower  interest  therein,  but 
the  executor  or  administrator  of  the  estate  is  entitled  to  the  pos- 
session and  control  of  the  same,  and  to  receive  the  rents  and 
profits  thereof,  to  be  applied  to  the  satisfaction  of  claims  against 
the  estate. 

Appeal  from  Wasco  County. 

D.  G.  Leonard  died  intestate  on  the  sixteenth  day  of 
January,  1878,  leaving  the  appelant  his  widow.  At  the 
time  of  his  death,  he  was  seised  in  fee  of  certain  real  estate 
in  Wasco  county,  upon  which  was  a  bridge  across  John  Day 
river.  He  was  then  largely  indebted,  and  on  the  thirteenth 
of  April,  1878,  the  respondent  was  appointed  administrator 
of  his  estate.  As  such  administrator,  he  sold  the  real  es- 
tate for  the  purpose  of  paying  the  debts  against  it,  and*  the 
sale  was  made,  subject  to  the  widow's  right  of  dower.  Be- 
tween the  time  he  was  appointed  administrator  and  the  time 
when  he  sold  the  real  estate,  he  received  as  such  adminis- 
trator the  sum  of  one  thousand  eight  hundred  and  seventy- 
three  dollars,  mainly  from  the  crop  of  grain  which  the  de- 
cedent had  sown;  and  tolls  received  from  persons  passing 
over  the  bridge.  The  amount  so  received  was  applied  by 
the  respondent  to  the  payment  of  the  debts  due  by  the  de- 
cedent The  appellant  now  claims  that  one-third  of  this 
sum  of  one  thousand  eight  hundred  and  seventy-three  dol- 
lars, to  wit,  six  hundred  and  twenty-four  dollars,  belongs 
to  her  in  right  of  her  dower  interest  in  the  said  real  estate, 
and  this  action  was  brought  to  recover  that  amount 

John  Catlin^  for  appellant 

N.  H,  Gatea^  for  respondent 

By  the  Court,  Kelly,  C.  J. : 

The  appellant  claims  that  in  right  of  her  dower  interest 
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in  the  lands  of  the  deceased  husband,  she  is  entitled  to  the 
one-third  of  the  rents  and  profits  thereof,  which  the  re- 
spondent received  from  the  time  he  became  administrator 
until  he  sold  the  lands  to  pay  the  debts  of  the  decedent 
The  respondent  contests  her  claim,  smd  alleges  that  he  was 
entitled  to  receive  such  rents  and  profits  in  the  due  course 
of  administration.  The  first  section  of  the  act  of  January 
16,  1864,  declares  "that  the  widow  of  every  deceased  per- 
son shall  be  entitled  to  dower,  or  the  use  during  her  natural 
life,  of  one-third  part  of  all  the  lands  whereof  her  husband 
was  seised  of  an  estate  of  inheritance  at  any  time  during  her 
marriage,  unless  she  is  lawfully  barred  thereof."  In  an  ac- 
tion against  the  heirs  of  her  husband  to  recover  her  dower, 
if  the  same  has  been  withheld  from  her,  she  is  entitled  to 
recover  damages  for  withholdirg  such  dower.  "Such  dam- 
age shall  be  one- third  of  the  annual  value  of  the  mesne 
profits  of  the  lands  in  which  she  shall  so  recover  her  dower, 
to  be  estimated,  in  a  suit  against  the  heirs  of  her  husband, 
from  the  time  of  his  death,"  etc.  (Civil  Code,  sec.  25,  p. 
587.) 

The  act  of  October  11,  1862,  provides  that  "the  execu- 
tor or  administrator  is  entitled  to  the  possession  and  control 
of  the  property  of  the  deceased,  both  real  and  personal, -and 
to  receive  the  rents  and  profits  thereof,  until  the  adminis- 
tration is  completed,  or  the  same  is  surrendered  to  th(» 
heirs  or  devisees  by  order  of  the  court  or  judge  thereof," 
etc  (Code,  sec.  1088,  p.  324.)  The  real  property  of  the 
deceased  is  the  property  of  those  to  whom  it  descends  by 
law,  or  is  devised  by  will,  subject  to  the  possession  of  the 
executor  or  administrator,  and  to  be  applied  to  the  satis- 
faction of  claims  against  the  estate,  as  by  this  chapter  pro- 
vided."    (Code,  sec.  1160,  p.  337.) 

The  counsel  for  appellant  admits  that  the  respondent  was 
entitled  to  the  possession  and  control  of  the  property  of  the 
deceased,  both  real  and  personal,  and  to  receive  the  rents 
and  profits  thereof,  to  be  applied  to  the  satisfaction  of 
claims  against  the  estate.  Biit  he  contends  that  this  does 
not  include  the  widow's  estate  of  dower  in  the  lands  of 
which  her  husband  died  seised;  and  that  she  was  entitled 
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to  the  one-third  of  the  rents  and  profits  thereof,  immediately 
after  his  death,  in  right  of  her  dower  interest  therein.  This 
is  not  our  construction  of  the  law.  Before  the  assignment 
of  dower  the  widow  has  no  estate  in  the  lands  of  her  hus- 
band. *  Until  that  time,  her  right  is  strictly  a  claim,  a  mei*e 
chose  in  action.  She  is  not  seised  of  any  part  of  the  lands 
on  the  death  of  her  husband,  by  any  right  of  dower  until  it 
is  assigned  to  her.  {Lawrence  v.  MiUer^  2  Comstock,  245; 
1  Washburne  on  Real  Property,  222,  251,  254;  Greenleaf^s 
Cruise,  vol.  1,  tit.  Dower,  c.  3  and  note.)  As  there  was 
no  assignment  of  dower  to  the  appellant,  she  had  no  estate 
whatever  in  the  lands  of  which  her  husband  died  seised, 
and  was  not  entitled  to  the  possession  of  any  part  of  it;  and 
necessarily,  therefore,  the  respondent  became  entitled  to  the 
possession  and  control  of  all  the  lands  which  the  decedent 
owned  at  and  immediately  preceding  his  death.  And  he 
was  required  by  law  to  apply  the  rents  and  profits  thereof 
to  the  payment  of  claims  against  the  estate^  The  act  of 
October  11,  1862,  sections  1094  to  1097,  p.  325  of  the  code, 
makes  provision  for  the  support  of  the  widow  and  minor 
children,  if  any,  of  the  deceased,  out  of  the  property  which 
belongs  to  his  estate,  and  which  comes  to  the  possession  of 
the- executor  or  administrator.  We  are  of  opinion  that  this 
provision  to  be  supported  out  of  the  estate  of  the  decedent, 
was  intended  by  the  legislature  to  be  in  lieu  of  dower  to 
the  widow,  and  that  she  is  not  entitled  to  an  assignment  of 
her  dower  in  the  lands  of  her  husband  until  the  adminis- 
tration is  completed,  or  the  same  is  surrendered  to  the  heirs 
or  devisees,  by  order  of  the  probate  court. 
The  judgment  of  the  circuit  court  is  therefore  affirmed. 


DAVID   COFFMAN,   Respondent,  v.  THOMAS  ROB- 
BINS,  Appellant. 

Water  Rights — Parol  Agreement.— Where  a  stream  of  water  which 
passes  through  the  lands  of  different  persons  is  divided  by  them  by 
a  parol  agreement,  and  each  party  repairs  ditches,  and  receives  and 
cares  for  his  share  of  such  water,  such  agreement  will  be  enforced 
in  a  court  of  equity. 

Idem — Notice. — Where  one  buys  land,  he  is  presumed  to  buy  with  notice 
of  the  water  rights  in  use  on  the  premises. 
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Inif^LowER  Owner  on  Stream. — ^When  a  stream  of  water  flows 
through  the  lands  of  different  persons  in  a  well-defined  channel, 
the  lower  owner  on  the  stream  has  a  right  to  have  the  water  flow 
through  his  lands  midiminished,  except  so  far  as  the  upper  riparian 
owner  may  use  the  same  for  the  use  of  his  premises  for  domestic 
use,  stock,  and  reasonable  irrigation.  * 

Appeal  from  Umatilla  County. 

This  is  a  suit  by  the  respondent  to  enjoin  the  appellant 
from  diverting  any  part  of  a  certain  stream  of  water  from 
respondent's  premises,  and  from  preventing  any  more  than 
one-third  of  such  flowing  upon  the  respondent's  premises 
at  the  southeast  comer  of  his  f arm,  and  for  damages. 

The  respondent  alleges  that  two  springs  rise  on  the  lands 
of  appellant,  the  waters  of  which  unite  and  form  a  stream 
which  runs  through  the  lands  of  Daniel  Simmons  to  a  point 
distant  about  one  hundred  yards  south  of  the  north  bound- 
ary of  Simmons'  farm,  at  which  point  the  waters  divide  and 
form  two  separate  channels,  both  of  which  channels  run  on 
to  the  premises  of  the  appellant  Robbins,  in  the  said  north- 
west quarter  of  section  6,  near  the  southwest  comer  of  said 
land,  and  from  there,  when  unmolested,  passed  on  to  the 
northeast  quarter  of  section  one,  of  respondent's  land,  in 
several  different  channels,  one  of  which  channels  passed  on 
to  said  land  at  a  distance  of  about  two  rods  from  the  south- 
east comer  of  hie  farm,  which  channel  carried  about  one- 
quarter  of  the  water  running  from  said  springs.  The  sec- 
ond and  principal  channel  flowing  from  said  springs  passed 
(HI  tb  respondent's  land  at  a  distance  of  about  twenty-six 
rods  from  his  southeast  comer,  which  channel  carried  about 
one-half  of  the  water  flowing  from  said  springs;  and  two 
smaUer  channels  formed  by  the  waters  of  said  springs  passed 
on  to  his  land  near  the  center  of  his  east  line,  which  said 
two  last-mentioned  channels  carried  about  one-quarter  of 
the  water  flowing  from  said  springs ;  and  that  all  the  water 
flowing  fr<Hn  said  springs  passed  on  to  respondent's  land  in 
said  four  channels,  and  from  there  flowed  in  a  northerly  di- 
rection in  several  different  channels,  until  they  reached  the 
west  half  of  his  home  farm,  where  they  again  united  and 
formed  one  main  channel,  which  passed  off  from  his  said 
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home  farm  on  the  west  side  thereof,  from  whence  it  ran  on 
to  some  railroad  land  which  is  in  the  possession  of  respond- 
ent, and  from  thence  to  some  land  owned  by  one  James  M. 
Leezer.  That  said  waters,  before  any  ditches  were  dug, 
caused  about  sixty  acres  of  respondent's  land  and  about 
forty  acres  of  appellant's  land  to  be  swampy,  and  to  be 
grown  over  with  tules. 

That  during  the  year  1864,  two  ditches  were  cut,  distant 
about  five  feet  apart  in  a  north  and  south  direction,  on  the 
line  dividing  the  home  farm  of  respondent  from  the  north- 
west quarter,  section  six,  of  appellant,  which  said  last-de- 
scribed land  was  then  the  property  of  one  John  McCoy,  and 
that  a  wall  of  sod  and  dirt  was  built  between  said  ditches, 
said  wall  being  about  five  feet  thick  at  the  bottom,  about 
four  and  a  half  feet  high,  and  running  up  tapering  to  about 
the  width  of  two  feet  at  the  top,  and  that  said  ditches  were 
cut  and  wall  erected  for  the  purpose  of  forming  a  fence  be- 
tween the  premises  of  respondent  and  the  said  John  McCoy. 
That  said  wall  prevented  the  water  from  said  springs  from 
flowing  on  to  respondent's  land  in  any  of  its  natural  chan- 
nels, but  that  by  mutual  consent  and  agreement  between 
himself  and  John  McCoy,  and  other  persons  who  afterwards 
owned  said  land  adjoining  on  the  east,  he  had  the  privilege 
of  bringing  all  the  water  that  he  desired  to  make  use  of  on 
to  his  premises  through  a  ditch  which  runs  on  to  his  land 
at  his  south-east  comer,  and  which  ditch  extended  in  an 
east  direction  from  said  south-east  comer  between  the  lands 
of  appellant  and  Daniel  Simmons. 

That  appellant  acquired  title  to  the  land  adjoining  re- 
spondent on  the  east  in  1873,  and  that  at  intervals  since  said 
time  he  has  diverted  about  one  half  of  the  water  flowing 
from  said  springs  away  from  the  lands  of  the  respondent, 
and  that  said  waters  so  diverted  were  never  allowed  to  flow 
on  to  respondent's  home  farm,  but  passed  arpund  the  same 
on  other  lands  adjoining  thereto,  and  that  a  large  portion  of 
said  waters  were  flowed  by  appellant  into  a  lane  through 
which  a  country  road  had  been  located,  and  that  respond- 
ent never  consented  to  said  diversion,  but  frequently  ob- 
jected thereta 
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That  in  February,  1876,  appellant  diverted  all  the  water 
flowing  from  said  springs  away  from  respondent's  south- 
east comer,  by  means  of  ditches  which  he  dug  for  that  pur- 
pose and  by  deepening  ditches  which  had  already  been  dug, 
and  caused  it  to  flow  into  the  most  northerly  of  the  chan- 
nels formed  by  the  spring  branch,  from  whence  it  flowed 
on  to  respondent's  land,  through  an  aperture  in  the  wall  be- 
tween the  lands  of  respondent  and  appellant,  which  had 
been  caused  by  a  flood  of  the  Umatilla  river  in  the  year 
1876,  and  which  aperture  had  never  been  filled  with  dirt, 
but  across  which  a  fence  built  of  rails  and  poles  had  been 
constructed.  That  respondent  has  thereby  been  deprived 
of  the  use  of  said  water  for  the  purposes  of  irrigation  and 
watering  stock,  and  has  been  greatly  damaged  by  means  of 
the  increased  flow  of  water  upon  his  premises  in  said  north- 
erly channel,  etc. 

Appellant,  in  his  answer  in  substance,  claims  that  the 
waters  of  the  spring  branch,  prior  to  the  digging  of  ditches, 
all  reunited  on  his  land  and  flowed  on  to  respondent's  land, 
through  the  most  northerly  of  the  chaimels  described  in  the 
complaint,  and  that  the  water  which  flowed  northerly  on 
respondent's  south-east  comer  came  from  a  slough  which 
has  its  source  in  Daniel  Simmons'  farm,  and  which  does  not 
naturally  unite  with  the  waters  of  the  spring  branch  until 
after  it  passes  on  to  respondent's  land.  That  Daniel  Sim- 
mons and  respondent,  acting  together,  have  constructed 
ditches  on  Simmons'  land,  which  have  changed  the  natural 
flow  of  the  waters  of  the  spring  branch,  and  that  appellant 
has  thereby  been  injured.  That  Simmons  has  built  a  dam 
across  the  spring  branch,  and  backed  up  the  water  into  ap- 
pellant's cellar.  That  respondent,  about  two  years  ago,  con- 
structed an  embankment  across  the  north  channel  described 
in  the  complaint,  by  means  of  which  the  waters  of  the 
spring  branch  have  been  backed  up  on  appellant's  land  and 
his  meadow  overflowed,  to  his  damage,  etc. 

/.  H.  Turner  J  and  Dolph,  Bronaugh^  Dolph  <6  Simon^  for 
appellant. 

Lueien  Everts^  for  respondent. 
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By  the  Court,  Boise,  J. : 

There  are  in  this  case  no  legal  propositions  which  present 
any  difficulty.  If  the  stream  of  water  in  controversy  was 
running  in  a  well-defined  channel  through  the  lands  of  the 
respective  parties,  they  would  each  have  a  right  to  have  it 
continue  to  flow  in  its  natural  course  without  diminution, 
except  so  far  as  the  same  might  be  legally  used  by  each 
riparian  proprietor,  while  passing  through  his  premises, 
for  domestic  use,  stock,  and  reasonable  irrigation.  But, 
from  the  evidence,  it  appears  that  this  stream,  before  its 
flow  was  disturbed  by  ditches,  spread  out  on  the  lands  of 
both  parties  into  a  swamp,  with  no  fixed  and  definite  chan- 
nels, especially  when  the  water  was  flush.  It  entered  the 
lands  of  the  appellant  by  two  channels,  and  the  evidence  is 
conflicting  and  imcertain  which  carried  the  most  water  at 
the  time  the  first  ditch  was  made,  which  is  marked  on  the 
map  in  the  brief  as  ditch  S.  We  think,  however,  that  tl\e 
evidence  tends  to  show  that  prior  to  the  making  of  this 
ditch,  which  was  about  the  year  1861,  some  of  the  water 
flowed  about  the  south-east  comer  of  Coffman's  land,  and 
stood  in  stagnant  sloughs  during  the  dry  season.  This  ap- 
pears from  the  direct  testimony  of  some  of  the  early  set- 
tlers, and  from  the  testimony  of  the  surveyor,  F.  E.  Haber- 
sham, who  shows  from  the  ^evations  of  the  ground  that  the 
water  could  flow  about  said  comer,  and  he  traces  old  chan- 
nels or  swales  leading  around  that  point;  and  the  undis- 
puted fact  that  this  stream  spread  out  and  made  a  swamp, 
which  produced  tules  or  rushes  near  this  locality,  shows  that 
the  water  must  have  gone  there  and  remained  during  the 
season.  The  testimony,  however,  tends  to  show  that  before 
ditch  S  was  made,  the  surplus  water  flowed  on  in  different 
channels  across  the  lands  of  appellant,  and  most  of  it 
passed  on  to  the  land  of  respondent,  at  or  about  the  point 
marked  "levee"  on  the  map. 

But  the  evidence  is  very  uncertain  as  to  which  channel 
then  carried  the  most  water.  This  ditch  S  was  cut  across  the 
west  channel  and  dammed  it  up,  so  that  from  that  time  on 
for  many  years  the  water  ceased  to  flow  down  the  west 
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duuinel,  and  consequently  had  a  tendency  to  obliterate  all 
the  channels  which  formerly  carried  the  water  about  re- 
spondent's southeast  comer.  It  appears  that  the  respondent 
soon  after  ditch  S  was  dug  extended  it  to  his  southeast 
comer  and  the  water  ran  there  for  years.  It  was  afterwards 
agreed  between  the  respondent  and  Martin  Bobbins,  who 
owned  the  land  now  owned  by  appellant,  that  respond^it 
might  divert  a  part  of  the  water  through  ditch  S  to  his 
southeast  comer,  and  Martin  Bobbins  might  convey  a  part 
of  the  water  to  his  bam,  which  was  done  by  ditch  E,  he 
(Bobbins)  joining  said  ditch  with  Simmons  at  his  linew 
This  continued  for  some  five  years^  when  the  parties 
quarreled  about  the  water,  each  claiming  a  right  to  use  it 
all;  Goffman  claiming  a  right  to  take  it  all  to  his  southeast 
comer,  and  Bobbins  claiming  the  rig^t  to  have  it  all  flow 
through  his  land  wherever  he  chose.  It  is  claimed  that  if 
C!offman  had  been  taking  a  part  of  the  water  to  his  south- 
east comer,  it  was  by  a  license  which  was  subject  to  be 
revoked  by  Bobbins  at  any  timew  It  is  also  claimed  that  if 
he  had  been  taking  the  water  by  an  agreement  to  divide  the 
water  which  had  been  acted  on  by  both  parties  for  a  num- 
ber of  years,  such  agreement  is  by  parol  and  not  binding, 
being  void  by  the  statute  of  frauds.  And  also,  if  it  was 
binding  so  far  as  to  be  upheld  by  a  court  of  equity,  both 
parties  having  repudiated  it  when  they  quarreled,  it  be- 
came void  by  their  acts. 

We  think  that  if  the  parties  divided  this  water  by  mutual 
censent,  and  thai,  <m  pursuance  of  such  agreement,  Coff- 
man  dug  ditches  to  receive  one-half  of  it  and  dispose  of  it 
at  his  southeast  corner,  and  Bobbins  did  the  like  on  his 
land,  and  each  took  and  enjoyed  the  water  for  years  under 
this  agreement,  such  a  contract  should  be  upheld  in  equity, 
for  the  agreement  was  a  legitimate  and  proper  one,  and 
as  the  consideration  (which  was  the  digging  the  ditches 
and  taking  care  of  the  water)  was  paid  and  the  possession 
givffli,  the  agreement  could  be  enforced  in  equity;  and  if 
these  equitable  rights  once  attached  they  would  not  be 
destroyed  by  a  mere  quarrel  between  the  parties,  for  neither 
gained  or   lost  a  right  by  this   disagreement    Such   di»- 
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agreement  is  only  evidence  tending  to  show  that  the  agree^ 
ment  never  existed,  or  had  not  been  performed.  And  we 
think  the  evidence  shows  that  the  agreement  was  made  and 
that  the  rights  under  it  still  exist,  imless  Thomas  Eobbins 
bought  without  notice.  The  evidence  shows  that  when  he 
purchased  the  land  this  water  was  running  as  divided  in  the 
ditches,  and  Coffman  was  in  possession,  taking  his  half  to 
his  southeast  comer,  and  Bobbins  must  be  presumed  tii 
have  purchased  knowing  this  fact  We  think,  therefore, 
that  these  parties  have  each  a  right  to  one-half  of  this 
water,  as  decreed  by  the  circuit  court. 

We  think,  also,  that  the  evidence  shows  that  both  parties 
have  been  at  fault  in  seeking  to  evade  the  agreement  by 
which  the  water  was  divided;  for  it  appears  that  the  re- 
spondent claimed  that  he  had  a  right  to  take  all  the  water 
to  his  southeast  comer  and  deprive  Bobbins  of  all  the  water, 
and  that  both  parties  have  been  injured  by  turning  the 
water  from  the  ditches  and  letting  it  flow  at  will.  It  seems 
to  have  been  an  unfortunate  quarrel  between  neighbors,  by 
which  both  have  suffered.  And  we  think  that  while  the 
court  is  called  on  to  settle  the  rights  of  the  parties  to  the 
water,  as  neither  party  is  without  fault  and  both  have 
been  injured,  neither  should  recover  damages,  and  the 
decree  will  be  modified  in  this  respect;  and  appellant  will 
be  entitled  to  costs  in  this  courts  and  respcmdent  in  the 
circuit  court. 


THE  COYOTE  GOLD  AND  SILVEB  MINING  COM- 
PANY, Bespondbnts,  v.  WILLIAM  BUBLE  and  WAL- 
TEB  BUBLE,  Appellants. 

CdRPORATioNs—PowER  OF  DIRECTORS — FuTURK  pROFiTS. — ^In  forming  a 
corporation  under  the  statutes  of  Oregon,  it  is  the  province  of  the 
corporators  to  perfect  the  corporation  by  opening  stock  books 
and  obtaining  subscribers  to  the  capital  stock.  The  corporators 
have  no  power  to  make  regulations  which  shall  bind  the  action  of 
the  directors  in  disposing  of  the  future  profits  of  the  corporation, 
except  so  far  as  the  same  are  regulated  in  the  articles  of  incor^ 
poration. 

Idem — Future  Corporation — Property  Held  for. — The  corporators 
may  receive  and  hold  property  for  the  use  of  the  corporation  to  be 
formed  by  them. 
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Idem — Stockhouxes. — A  person  may  be  a  corporator  who  is  not  a  stock- 
holder. 

Idem — ^Records  only  Evidence. — ^The  proceedings  of  a  corporation  must 
be  shown  by  its  records. 

loEM— Assessment,  Liability  for. — ^To  make  a  stockholder  liable  to  pay 
an  assessment  on  his  stock,  the  assessment  must  be  made  by  the 
directors,  which  must  be  proved  by  the  records  of  the  corporation. 

Idem — Stockholders'  Agreement. — ^Agreements  made  by  the  stock- 
holders of  a  corporation  before  it  is  organized  by  electing  direct- 
ors to  become  binding  must  be  adopted  or  agreed  to  by  the  corpora- 
tion or  the  directors  thereof  after  it  is  organized. 

Idem — Stock  must  be  Subscribed. — ^The  stock  to  a  corporation  neces^ 
sary  to  its  organization  must  be  subscribed  before  the  corporation 
can  be  legally  organ'zed. 

Idem — Subscriptions^  how  Made — Express  Authority. — ^To  render  a 
person  liable  as  a  stockholder  to  a  corporation,  he  must  sign  his 
name  to  the  subscription  of  stock,  or  autiborize  an  agent  to  do  it 
for  him,  and  this  authority  must  be  express,  and  not  implied. 

Idem — Original  Stockholders — Estoppel. — All  original  stockholders 
are  only  made  liable  on  their  subscriptions  for  stock  by  a  writing, 
and  are  all  equal  before  the  law,  and  there  is  no  estoppel  between 
them. 

Idem — Directors. — Papers  and  agreements  made  by  persons  contem- 
plating becoming  stockholders  to  a  corporation  before  an  organi- 
zation, and  not  intended  to  be  subscriptions  to  stock,  and  relating 
to  the  future  management  of  the  corporation,  do  not  give  authority 
Id  the  secretary  of  the  corporation  to  place  the  names  of  the 
persons  who  subscribed  such  papers  and  agreements  in  the  list  of 
stockholders  on  the  stock  book. 

Idem — Notice  to  Stockholders — ^Estoppel. — In  an  action  by  a  corpora- 
tion to  recover  a  subscription  to  stock,  the  conditions  of  the  sub- 
scription may  be  inquired  into>  for  .both  parties  are  chargeable  with 
notice  of  such  conditions,  and  there  is  no  estoppel. 

Ikm — Stockholder  Required  to  Convey  to  Company,  When. — ^Where 
R.  purchased  with  his  own  money  certain  mining  claims,  with  the 
understanding  that  he  would  transfer  the  same  to  a  company,  of 
which  he  was  one,  which  company  was  to  own  these  claims,  with 
other  claims,  whidi  were  to  be  worked  together,*it  being  necessary 
to  so  work' them  to  secure  water-rights  to  make  the  whole  valuable; 
and  R.,  after  securing  in  his  own  name  claims  which  if  held  by  him 
in  severalty  would  greatly  injure  the  other  claims  of  the  company^ 
may  be  required  to  convey  to  the  company,  on  being  tendered  to 
him  the  money  he  paid  for  such  claims. 

AFFEAii-from  Jackson  County. 

This  is  a  suit  to  enforce  a  trust  concerning  real  property, 
and  for  an  injunction  and  damages  against  the  appellants. 
The  respondent  corporation  was  incorporated  for  the  pur- 
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pose  of  owning  and  working  certain  placer  mining  daimis, 
with  a  capital  stock  of  two  hundred  thousand  dollars,  in 
shares  of  the  par  value  of  one  dollar  each. 

The  complaint  alleges  that  the  claims  and  property  in 
question  were,  at  the  date  of  the  incorporation,  to  wit,  Au- 
gust 27,  1878,  owned  by  the  several  following  named  par- 
ties, each  owning  certain  distinct  parcels  thereof :  O.  Jacobs 
and  H.  Kelly,  Ash  &  McWilUams,  P.  H.  O'Shea,  Davis 
&  Bathbon,  John  Bobertson,  and  Daniel  Mathews.  That 
the  appellant,  Wm.  Buble,  as  a  subscriber  to  the  capital 
stock  of  the  incorporation,  obligated  himself  to,  and  prom- 
ised  and  agreed  to  pay  upon  his  subscription  for  fifty  thou- 
sand  shares  of  the  capital  stock,  the  sum  of  ten  thousand 
dollars — seven  thousand  dollars  thereof  down,  and  three 
thousand  dollars  on  or  before  the  first  day  of  November, 
1878,  and  the  further  sum  of  twelve  thousand  five  hundred 
dollars  when  realized  out  of  one-half  of  the  net  proceeds  of 
one-fourth  interest  of  the  said  mines. 

That  Buble  agreed  and  promised  to  pay  the  said  sum  of 
money  to  the  persons  then  owning  the  said  mining  claims, 
to  apply  upon  the  consideration  to  be  paid  therefor  for  the 
use  and  benefit  of  the  corporation,  and  to  take  and  receive 
from  such  of  said  owners,  to  whom  such  payment  should  be 
by  him  made,  conveyances  to  the  company  for  such  portions 
of  the  said  mining  claims,  lands,  property,  fixtures,  and  ap- 
purtenances as  should  be  by  him  paid  for. 

That  on  or  about  the  fourth  day  of  September,  1878, 
Buble  did,  in  accordance  with  his  promise,  and  in  pursuance 
of  the  trust  reposed  in  him,  pay  upon  his  subscription  the 
Bum  of  nine  thousand  five  hundred  and  fifty  dollars,  and  of 
other  money  belonging  to  the  company  the  sum  of  seven 
hundred  and  fifty  dollars,  in  the  following  amounts,  to  the 
following-named  parties,  to  wit:  Davis  &  Bathbon,  two 
thousand  dollars;  Ash  &  McWilliams,  four  thousand  dol- 
lars; P.  H.  O'Shea,  three  thousand  three  hundred  dollars^ 
and  John  Bobertson,  one  thousand  dollars. 

That  he,  Buble,  took  from  such  parties,  conveyances  of 
the  property  in  question,  to  himself,  instead  of  to  the  c(»n« 
pany,  and  that  on  the  twenty-seventh  of  November,  1878, 
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he  fraudulttitlj  conveyed  to  the  appellant,  Walter  Ruble,  the 
mining  daims,  ditches,  water  rights,  and  flumes,  known  as 
the  Davis  ft  Rathbon  and  John  Robertson  claims,  which 
had  been  conveyed  to  Wm.  Ruble  as  aforesaid ;  that  Walter 
Ruble  took  witii  knowledge  of  the  trust  and  without  cm- 
sideration. 

Wm.  Ruble  answered  and  denied  all  the  material  allega- 
tions of  the  complaint  except  the  existence  of  the  corpora- 
tion, which,  it  is  alleged,  was  constituted  on  the  sixth  day 
of  September,  1879,  and  alleges  that  he  is  damagc^d  by 
reason  of  the  injunction  sued  out  in  the  sum  of  ten  thousand 
dollars,  and  demands  judgment  accordingly.  Walter  an- 
swers by  denying  ^e  allegation  of  the  complaint  and  claimN 
ing  damage  by  reason  of  the  injunction  in  the  sum  of  eight 
thousand  dollars. 

The  circuit  court  decreed  a  conveyance  of  the  property  to 
the  company  and  adjudged  damages  in  its  favor  in  the  sum 
of  four  thousand  dollars. 

John  KeUayj  /.  F.  Oasiley^  amd  Thayer  dk  WUUamaj  for 
appellants. 

C.  W.  KahleTj  A.  0.  Jones,  R.  MdUory^  W.  H.  Holmes^ 
and  /.  H.  Reed,  for  respondent. 

By  the  Court,  Boisb,  J. : 

The  issues  of  fact,  presented  by  the  pleadings,  are:  1. 
Was  William  Ruble  a  stockholder  in  the  corporation,  of 
fifty  thousand  shares  of  the  capital  stock?  2.  If  he  was 
such  owner,  did  he  become  legally  liable  to  pay  the  same  to 
the  OM^oration  before  he  bought  the  land  in  question  ?  8. 
Was  the  money  which  Ruble  paid  for  the  land  in  question 
the  property  of  the  corporation?  4.  If  not  the  money  of 
the  corporation,  was  Ruble  acting  for  the  corporation  as  its 
agent  in  buying  this  land,  and  so  related  in  his  actions  in 
buying  tJie  land  that  he  now  holds  the  same  in  trust  for  tiie 
corporation  ? 

The  respondent's  claim  is  that  Ruble  is  its  trustee,  hold« 
ing  this  land  for  the  benefit  of  the  corporation* 
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To  show  the  affirmative  of  these  several  propositions  the 
counsel  for  the  respondent  offered  in  evidence,  first,  a  writ- 
ing, which  is  as  follows: 

^^Know  all  men  by  these  presents,  that  we,  the  under- 
signed subscribers  to  stock  in  a  certain  gravel  mine  situated 
on  Coyote  creek,  in  the  counties  of  Jackson  and  Josephine, 
in  the  State  of  Oregon,  agree  to  pay  I.  N.  Muncy  fifty  per 
cent,  of  the  capital  value  for  each  and  every  share  set  op- 
posite our  names,  as  follows :  Twenty-five  per  cent,  in  hand, 
and  twenty-five  per  cent,  when  taken  out  of  the  mine,  over 
and  above  expenses.  The  said  mine  is  to  be  divided  into  two 
hundred  thousand  (200,000)  shares,  of  the  par  value  of  one 
dollar  each,  in  gold  coin  of  the  United  States.  It  being 
understood  and  agreed  that  each  and  every  subscriber  is  to 
have  one-half  of  the  net  proceeds  of  the  mine,  pro  rata^  to 
the  whole  amount  of  the  capital,  stock,  until  his  stock  shall 
be  paid  in  full  in  said  coin,  as  above  mentioned,  then  he 
is  to  receive  the  ainount  of  stock  for  which  he  has  sub- 
scribed, free  from  all  incumbrance,  and  full  dividends  there- 
after upon  said  stock.  It  being  further  agreed  and  under- 
stood that  the  said  Muncy  is  to,  at  his  own  expense,  extend 
the  ditch  known  as  the  McWilliams  &  Co.  ditch  down  the 
said  creek  to  a  point  on  the  hill  above  a  blaun  known  as  the 
Robertson  claim,  and  to  purchase  and  place  upon  said  mine 
another  pipe  fifteen  inches  in  diameter,  and  of  sufficient 
length  for  the  successful  working  of  said  mine,  together 
wiih  a  giant  and  flume  corresponding  to  the  same: 

PftldJay  Francis SSO 

Paid  by  note,  Joseph  F.  Lindsay <»000 

Paid  by  note  and  horse,  James  Ohenoweth ••.., 1*000 

Md  ».  Jennette  Webb IXX)* 

It  will  appear  by  inspection  of  the  record,  as  well  as  by 
the  subsequent  testimony,  that  the  name  of  Wm.  Ruble,  to- 
gether  with  the  amount  of  stock  by  him  subscribed,  and  the 
words,  ^'as  per  arrangement,"  in  the  margin,  are  ail  in  his 
own  writing.  This  paper  is  not  dated,  but  was  signed  by 
Ruble  August  27,  and  which  is  the  same  date  as  the  ac- 
knowledgment of  the  drticles  of  incorporation. 

Next  after  this  paper  the  respondent  offered  in  evidence 
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the  arddeB  of  moorporation  and  another  ^writing,  wbicb 
are  as  foUoirs: 

Exhibit  2. 

Coyote  Gold  and  Silver  Mining  Company,  incorporated 
at  Salem,  Oregon,  August  27,  1878,  as  follows : 

Be  it  known  that  the  following  articles  of  incorporation 
are  this  day  entered  into  by  I.  N.  Muncy,  J.  L.  Murphy, 
David  Stump,  and  Wm.  Ruble,  for  the  purpose  of  mining 
in  gold,  silver,  and  other  precious  metals;  to  purchase 
placer  mines  of  gold,  or  ledges  of  gold,  silver,  or  other 
precious  metals;  construct  or  purchase  and  own  water 
ditches,  quartz  mills,  or  any  other  thing  necessary  to  the 
successful  prosecution  of  the  work  of  mining. 

Article  1.  The  nam^  of  the  company  or  corporation  shall 
be  known  as  the  Coyote  Gold  and  Silver  Mining  Company. 

Art  2.    The  duration  of  the  company  shall'  be  indefinite. 

Art  3.  The  place  of  operation  of  this  company  shall  be 
in  Jackson  and  Josephine  counties,  in  the  state  of  Oregon. 

Art  4.  The  principal  office  of  the  company  or  corpora- 
tion shall  be  at  Leland,  Jackson  county,  Oregon. 

Art  5.  The  amount  of  the  capital  stock  of  said  company 
an  corporation  shall  be  two  hundred  thousand  dollars, 
which  shall  be  divided  into  two  hundred  thousand  shares 
of  one  dollar  each. 

The  above  act  of  incorporation  was  executed  in  the  city 
of  Salem,  in  Marion  county,  Oregon,  on  the  twenty-seventh 
day  of  August,  1878,  signed  by  I^  N.  Muncy,  J.  L.  Murphy, 
David  Stmnp,  and  Wm.  Ruble,  incorporators,  acknowledged 
before  H.  A.  Johnson,  justice  of  the  peace  in  and  for  said 
county,  and  filed  in  the  office  of  the  secretary  of  state,  Sep- 
tember 2,  1878. 

The  incorporators  named  in  the  foregoing  articles  of  in- 
corporation agree  and  bind  themselves  severally  to  accept 
and  to  cause  the  directors  of  said  company,  when  elected 
and  organized,  to  ratify  the  contracts  and  purchases  of  cer- 
tain bar  and  placer  gold  mines  situated  on  Coyote  creek,  iu 
Jackson  and  Josephine  counties,  Oregon,  made  by  I.  Ni 
Muncv  and  Wm.  Ruble. 

And  it  is  further  agreed  that  stock  books  shall  be  opened, 

VIII  Ore.— 19 
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and  the  sale  of  stock  of  said  company  be  ordered  to  ihe 
amount  of  two  hundred  thousand  shares  (including  any 
shares  already  subscribed),  of  the  par  vsdue  of  one  dollar 
each,  in  gold  coin  of  the  United  States,  upon  the  following 
terms,  to  wit,  that  each  share  shall  be  sold  for  fifty  per  cenU 
of  its  par  value,  the  payment  to  be  made  as  follows: 

Twenty-five  per  cent,  of  the  par  value  in  cash  at  the  time 
of  subscribing,  and  twenty-five  per  cent  to  be  taken  out  of 
the  net  proceeds  of  the  mines,  it  being  understood  and 
agreed  that  each  subscriber  shall  be  entitled  to  receive,  as 
divid^ids,  one-half  of  the  net  proceeds,  according  to  the 
number  of  shares  he  holds,  and  that  the  other  one-half  shall 
be  retained  by  the  company  until  the  sum  so  retained  shall 
equal  his  indebtedness  for  stock.  Thereafter  he  shall  re- 
ceive certificates  of  paid-up  stock  for  all  ^^  shares  he  may 
hold  clear  of  €dl  incumbrance,  so  far  as  the  ccnnpany  is  con- 
cerned, and  full  dividends. 

It  is  further  understood  and  agreed  that  said  incorpora- 
tors shall,  within  a  reasonable  time,  extend  the  ditch  known 
as  the  A^  &  McWilliams  ditch  down  said  Coyote  creek  to 
a  point  on  the  hill  adjacent  to  a  claim  kn^^wn  as  the  Robert- 
son claim,  and  that  they  will  purchase  and  place  on  said 
mines,  in  addition  to  the  hydraulic  already  there,'  another 
pipe  of  fifteen  inches  in  diameter,  and  of  sufficient  length 
for  the  successful  working  of  the  mine,  together  with  a 
giant  and  flume  corresponding  to  the  same. 

It  is  further  agreed  that  the  one-half  of  the  net  proceeds 
to  be  retained  by  the  company,  as  above  specified,  shall  not 
remain  as  assets  in  the  hands  of  the  company,  but  shall  be 
drawn  out  by  the  four  incorporators  as  it  accrues  in  the  fol- 
lowing ratio,  viz.:  Wm.  Ruble,  one-half  (i),  L  N.  Muncy, 
three-eighths  (|),  J.  L.  Murphy,  three- fortieths  (8-40),  and 
D.  Stump,  one-twentieth  (1-20),  said  sums  to  aggregate 
twenty-five  thousand  dollars,  and  no  more. 

It  is  further  agreed  that  after  the  payment  of  the  pur- 
chase-money of  said  mining  claims,  the  drawing  of  the 
twenty-five  thousand  by  the  four  incorporators,  as  above 
specified,  the  payment  of  all  costs  and  expenses  of  extend- 
ing the  ditch,  purchasing  and  placing  in  position  in  work- 
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iDg  order  the  pipe,  flume,  and  giant,  together  with  imple- 
ments and  tools  for  working  said  mines,  all  sums  accruing 
from  the  sale  of  any  remaining  stock  of  said  ccHnpany  shall 
be  paid  to  I.  N.  Muncy.  And  in  consideration  of  the  last 
named  agreement,  the  said  I.  N.  Muncy  binds  himself,  his 
heirs  and  assigns,  to  put  the  said  company  in  full  posses- 
aoD,  with  right  and  title,  to  all  mining  claims  on  Coyote 
ereek,  beginning  at  the  lower  end  of  a  mining  claim  form- 
erly owned  by  Davis  and  Rathbon,  and  extending  up  said 
creek  nearly  three  miles,  including  all  the  mining  ground 
owned  on  said  creek  by  Davis  and  Rathbon  {and  Marshal)  ^ 
E  Kelly,  O.  Jacobs,  Robertson,  O'Shea,  Mathew,  and  Ash 
I  Williams,  together  with  all  water  rights,  mining  privi- 
kges  and  appurtenances  thereunto  belonging,  to  said  com- 
pany, to  have  the  same  in  fee-simple,  yet  so  as  the  net  pro* 
oeeds  shall  inure  to  the  benefit  of  the  stockholders  upon  the 
tenns  and  conditions  herein  q)ecified : 

Sept.  14, 1978. 
Snbsorlben'  NameB.  Amount  of  Stock. 

I^Tld  Stomp S.OOOsharet 

J.  L.  Murphy 7,600     *• 

▼m.Bable 60.000     *' 

J.F.Bewl«T k.000     •• 

V.F.  Lemon. 100     " 

1-  DfcTls.  per  I.  N.  Mnncy t,000     •• 

1.A.C1IM6,  per  I.  N.  Money 1,000     " 

H.KeU7.  perl.  N.  Money 1,000     " 

T.8.  Rodsbaugh,  perl.  N.  Money 6.000     " 

1. 5.  Money 60,000     •• 

e.W.SIoper fiO     •• 

John  Vernon... •• 1,000     " 

H.D.Biiy J,000 

^Doty J.ooo 


f  f 


This  last  paper  which  is  attached  to  the  articles  of  incor- 
poration, is  dated  on  the  fourteenth  day  of  September, 
1878;  and  it  seems  (from  a  comparison  of  dates  with  the 
records  of  the  corporation)  was  executed  the  day  that  the 
stockholders  met  to  organize  the  corporation,  and  from  its 
tcnns  indicates  that  it  was  executed  before  any  organization 
vas  made,  and  was  preliminary  thereto,  and  with  a  view  to 
secaring  an  endowm^it  to  Monmouth  College  of  twenty- 
fiTe  thousand  dollara    In  order  that  the  provisions  should 
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in  any  way  become  binding  on  the  corporation,  it  wa^ 
necessary  that  the  ou'poration,  after  it  was  organized,  should 
accept  and  approve  of  these  provisions;  and  whether  or  not 
the  corporation  did  so  adopt  and  approve  can  only  be  shown 
by  Uie  records  of  the  corporation.  For  neither  the  corpora- 
tion nor  others  who  contemplate  taking  stock  can,  before 
the  corporation  has  been  organized  by  electing  directors, 
dispose  of  the  future  earnings  of  the  corporation  nor  fix 
rules  to  control  the  action  of  the  directors  to  be  elected. 

The  statute,  p.'  525,  sees.  5  and  6,  provides  foor  and  fixes 
the  powers  and  duties  of  corporations.  Their  office  is  to 
start  the  corporation  and  proceed  to  perfect  its  organization 
as  provided  for  in  section  7,  and  it  is  cmly  after  such  or- 
ganization Uiat  it  is  capable  of  canning  on  the  enterprises 
enumerated  in  the  articles  of  incorporation.  The  acts 
which  the  incorporation  are  authorized  to  do  are  such  as 
tend  to  promote  the  final  organization  by  tiie  electi<»i  of 
directors,  when  the  stock  becomes  liable  to  be  assessed  for 
the  purpose  of  raising  funds  with  which  to  prosecute  its 
legitimate  enterprises.  It  was  not  contemplated  by  the 
statute  that  the  corporation  should  be  empowered  to  make 
assessments  and  prosecute  the  business  for  which  the  cor- 
poration was  created.  The  stock  is  not  due  and  liable  to 
assessment  until  after  the  organization  by  the  election  of 
directors;  and  it  is  provided  in  section  7  of  the  act,  "that 
at  the  organization  each  stockholder  shall  be  entitled  to  one 
vote  for  such  share  of  capital  stock  subscribed  by  him;  but 
after  such  first  election  of  directors,  no  person  shall  vote 
on  any  share  upon  which  any  installments  or  portion  there- 
of, is  then  due  or  unpaid.''  Section  sixteen,  also,  provides 
"that  if  any  such  corporation  does  not  elect  directors  and 
commence  the  transaction  of  the  business  for  which  it  was 
formed,  within  one  year  from  the  time  of  filing  articles,  etc, 
shall  be  divested  of  its  corporate  rights." 

The  stock  is  the  capital  of  the  corporation  on  which  it  is 
to  do  business,  and  it  does  not  become  available  for  that 
purpose  until  after  directors  are  elected.  All  proceedings 
of  the  corporators  (who  need  have  no  pecuniary  interest  in 
the  corporation)  which  are  prior  to  such  election  are  steps 
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in  the  organization,  and  are  not  binding  on  the  corporation 
except  so  far  as  they  promote  such  organization,  and  the 
businesB  for  which  the  corporation  was  formed,  as  expressed 
in  the  articles.  And,  indeed,  the  whole  spirit  of  the  act  ii# 
dicates  that  in  order  to  perfect  a  corporation  for  prosecuting 
its  enterprises  the  election  of  directors  is  a.  condition  pre- 
cedent to  its  perfect  organization  for  business  purposes. 
We  think  a  corporation  may  hold  property  necessary  for 
its  contemplated  enterprises,  before  its  organization  is  com- 
pleted, and  preserve  such  property  for  its  future  use,  and 
that  the  corporation  exists  as  a  legal  entity  from  the  time 
of  the  filing  of  its  articles.  But  the  corporators  who  repre- 
sent it  prior  to  a  meeting  of  the  stockliolders  are  its  agents, 
to  perfect  its  organization  and  put  it  in  working  order, 
rather  than  to  carry  on  its  business  enterprises. 

We  think  that  the  paper  offered  in  evidence  executed  on 
the  twenty-seventh  of  August,  1878,  contains  no  stipula- 
ticHis  or  agreements  which  afterwards  became  binding  on 
the  corporation  or  any  of  the  persons  who  signed  it,  for  the 
reason  that  there  is  no  competent  evidence  showing  that  the 
provisions  contained  in  said  agreement  were  ever  adopted 
or  agreed  to  by  the  corporation,  and  that  such  an  agreement 
by  the  corporation  can  only  be  proved  by  the  records  of  the 
corporation,  and  there  is  no  such  record  in  its  proceedings. 
The  same  may  be  said  of  the  other  agreement  made  on  the 
fourteenth  of  September,  1878.  This  contained  stipula- 
tions whidi  could  not  bind  the  corporation  unless  agreed  to 
by  the  corporation,  for  it  provided  for  the  disposition  of  the 
profits  of  its  future  business,  and  it  is  a  self-evident  propo- 
sition that  neither  a  person  nor  corporation  is  boimd  by  a 
OQDtract  which  was  never  agreed  to  by  such  person  or  cor- 
poration. We  think  that  Ruble  did  not  become  a  sub- 
scriber by  signing  these  papers  above  referred  to. 

We  do  not,  however,  decide  but  what  these  documents 
may  be  competent  as  tending  to  show  tJiat  he  authorized 
his  name  to  be  put  on  the  stock  books  and  to  explain  his 
snbsequent  conduct.  But  suppose  Ruble  was  a  subscriber, 
when  did  he  become  such  ?  Certainly  not  until  he  authorized 
iiis  name  to   be   subscribed  to  the  capital  stock,  by  his  direct 


294  Coyote  G.  &  S.  M.  Co.  v.  Ruble.     [8  Oregon. 

act  or  conduct  as  a  subscriber,  and  he  did  not  act  in  that 
capacity  until  the  organization  on  the  fourteenth  of  Sep- 
tember.   What  he  did  prior  to  that  time  for  the  .corpora- 
^on  was  as  a  corporator  or  agent  of  the  corporation. 

If  he  was  a  subscriber,  when  did  he  become  liable  to  pay 
his  subscription?  We  think  that  liability  did  not  accrue 
under  the  corporation  until  after  the  directors  were  elected 
and  an  order  made  for  a  call  {or  the  stock,  unless  by  the 
terms  of  the  subscription  the  paym^it  is  to  be  made  without 
a  call.  So  this  subscription  could  not  in  any  event  have 
been  demanded  before  the  fourteenth  of  September.  Prior 
to  that  time  the  corporation  had  no  secretary  or  treasurer, 
or  capacity  to  demand  subscriptions.  So  if  this  position 
be  true,  Ruble,  at  the  time  he  purchased  these  claims  was 
not  owing  the  corporation  the  money  he  paid  i(x  the 
property,  and  it  was  his  unless  he  voluntarily  parted  with 
it  to  the  corporators,  of  which  there  is  no  evidence  (except 
that  the  money  was  carried  to  the  depot  in  the  canteens  of 
Muncy,  which  Ruble  had  borrowed),  and  he  then  had  the 
legal  right  to  invest  the  money  on  his  own  account,  for  it 
was  still  his  money  though  he  may  then  have  instructed  to 
pay  it  on  his  future  subscription  to  the  corporation,  and  if 
he  did  go  to  the  mines  to  buy  these  claims  for  the  corpora- 
tion with  his  own  money,  and  afterwards  changed  his  mind^ 
either  from  a  good  or  bad  motive,  and  took  the  deeds  in  his 
own  name,  there  would  be  no  such  resulting  trust  to  the 
corporation  as  could  be  enforced  against  him  until  the 
purchase  money  was  refunded  to  him  or  he  be  placed  in 
such  a  relation  to  the  corporation  as  would  be  equivalent  to 
a  tender  of  the  purchase  money  which  he  had  paid.  It  is 
claimed  that  he  owed  the  corporation  this  amount  at  the 
commencement  of  this  suit.  To  put  him  in  such  a  position 
he  must  be  a  subscriber  to  the  stock  of  fifty  thousand  dol- 
lars. The  records  of  the  corporation  must  show  that  this 
amount  is  due  and  owing.  To  show  this,  it  must  be  shown 
by  the  records  of  the  corporation:  1.  By  the  stock  book 
signed  by  Ruble  or  evidence  equivalent  to  such  signing. 
2.  That  one-half  of  the  capital  stock  of  the  corporation  has 
been  subscribed.     8.     That  an  assessment  has  been  made  on 
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all  of  such  stock  for  cash  for  tw^ity-five  per  cent  of  such 
stock. 

None  of  these  things  appear  from  the  records  of  the  cor- 
poration, except  that  cme-half  of  the  capital  stock  appears 
in  a  list  on  Uie  stock  book  to  be  subscribed.  But  aU  the 
names  of  the  subscribers  appear  to  be  placed  in  this  list  by 
the  secretary,  William  Buble^  except  his  own  name,  which 
is  in  ihe  handwriting  of  W.  F.  Briggs,  and  without  the  con- 
sent of  Buble,  who  refused  to  sign  the  same,  .and  this  list 
was  so  made  by  the  secretary  after  this  suit  was  commenced. 
The  undertaking  to  which  these  names  are  subscribed  is  as 
follows:  ''We,  the  undersigned,  subscribers  to  the  capital 
stock  of  the  Coyote  Gold  and  Silver  Mining  Company,  do 
hereby  bind  ourselves  to  take  the  number  of  shares  that  we 
sabscribe  for,  and  to  pay  therefor  in  United  States  gold 
coin,  as  per  conditions  entered  into  by  the  incorporators 
and  others,  in  the  town  of  Monmouth,  Polk  county,  Oregon, 
September  14, 1878,  and  recorded  in  the  journal  of  said  com- 
pany, on  pages  6,  6,  and  7."  ''Names  of  original  subscrib- 
ers." Then  follows  the  list  of  subscribers  in  the  manner 
following: 

Bobscrlbers*  DftmM.         Amount  of  stock .        Amount  paid.        Whanpald, 

F.O.Addran. 
DsTld  Stump,  iftOQO.  VifiOO.  Jan.  17. 1879. 

Monmouth,  Polk  Oo. 

And  other  subscribers  in  lll^e  manner.   These  conditions 
referred  to  id  the  undertaking  are  contained  in  exhibit  num- 
ber two,  above  set  out   in   this   opinion.     One  of   these 
conditions  is,    "that   the    incorporators    agree    and    bind 
themselves  severally,  to  accept,  and  to  cause  the  directors 
of  said   company,  when  elected   and  organized,   to  ratify 
the  contracts  of  and  purchases  of  certain  bar  and  placer 
gold  mines,  situate  on  Coyote  creek,  in  Jackson  and  Jo- 
sephine counties,  Oregon,  made  by  J.  N.  Muncy  and  Wil- 
liam  Ruble."     Another   condition   is,   "that    said    incor- 
porators shall,  within  a  reasonable  time,  extend  the  ditch 
known  as  the  Ash  and  McWilliams  ditch  down  said  Coyote 
creek,  to  a  point  on  the  hill  adjacent  to  a  claim  known 
tt  the  Kobertson   claim,  and  that  they  will  purchase  and 
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plaoe  on  said  mines,  in  addition  to  the  hydraulic  already 
there,  another  pipe  of  fifteen  inches  in  diameter,  and  of  suf- 
ficient length  for  the  successful  working  of  the  mine,  together 
with  a  giant  an(^  fiume  corresponding  with  the  same."  This 
agreement  was  intended  to  limit  and  regulate  the  action  of 
the  corporation  then  to  be  organized,  and  which  was  organ- 
ized on  the  same  day  this  agreement  was  executed;  and  in 
order  to  make  the  subscribers  liable  for  stock,  it  was  in- 
cumbent on  the  corporation  when  organized,  to  perform  and 
carry  out  the  conditions  of  the  contract  which  the  subscrib- 
ers had  signed,  and  which  was  the  foundation  of  their  lia- 
bility.' They  s}iould  have  notified  the  contractors  and  pur- 
chasers of  J.  N.  Muncy  and  Buble,  or  attempted  to  do  so 
by  some  resolution  or  proceeding  of  record;  and  also  the 
incorporators  should  have  extended  the  ditch  and  placed 
the  pipe  and  a  giant  in  the  mine  as  agreed.  And  it  should 
appear  from  the  records  of  the  corporation,  that  it  had  per- 
formed on  its  part,  before  it  could  compel  individual  stock- 
holders to  perform  by  paying  subscriptions.  The  directors 
of  this  corporation  show  by  their  record  no  compliance  or 
attempt  to  carry  out  these  fundamental  conditions  above 
named.  Nor  is  there  anything  said  or  done  in  said  records 
as  to  any  effort  being  made  by  the  corporation  to  have 
J.  N.  Muncy  put  the  company  in  the  possession  of  the  min- 
ing claim  named  in  the  last  part  of  said  agreement.  Nor 
does  said  Muncy  comply  or  attempt  to  comply  with  his  part 
of  said  agreement. 

It  is  evident  from  this  agreement  that  the  opening  of 
stock  books  and  the  ordering  of  the  sale  of  stock  were  pro- 
ceedings to  be  had  after  the  corporation  was  organized,  and 
such  orders  should  appear  in  the  records  of  the  corporation, 
.  The  corporation  had  no  authority  to  make  this  order  to 
reduce  the  stock  to  half  price,  for  the  statute  limits  their 
powers,  section  4,  page  525,  when  it  says  the  articles  shall 
specify  "the  amount  of  the  capital  stock,"  and  "the  amount 
of  such  shares  of  such  stock."  This  must  be  the  true,  not 
the  fictitious  amount 

Thus  section  6  provides  that  it  shall  be  lawful  to  organ- 
ize when  one-half  of  such  stock  is  subscribed,  so  that  the 
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incorporators  could  not  order  that  the  stock  should  be  paid 
in  full  on  the  payment  of  one-half.  And  it  appears  from 
the  records  of  the  corporation  which  are  before  us  in  evi- 
dence, that  as  yet  no  such  proceedings  have  been  had  by 
this  corporation  as  will  enable  them  to  enforce  the  payment 
of  this  stock  against  individual  stockholders.  And  conse- 
quently the  corporation  shows  no  indebtedness  due  from 
Buble  to  them,  which  is  an  equivalent  of  a  tender  to  him  of 
the  money  he  had  paid  for  this  land. 

It  is  claimed  by  the  respondent  that  Ruble  is  estopped 
from  disputing  that  he  was  a  subscriber  of  fifty  thousand 
dollars  of  the  capital  stock  of  this  corporation,  by  his  act- 
ing as  secretary,  and  acting  and  voting  as  a  subscriber,  and 
serving  as  a  director.  The  evidence  shows  that  at  the 
meeting  of  those  who  claimed  to  be  stockholders  and  who 
elected  the  directors,  each  individual  voted  one  vote  with- 
out reference  to  the  number  of  shares  held  by  him,  and  that 
at  that  time  no  subscription  had  been  made  to  the  capital 
stock  that  would  bind  any  subscriber  to  pay,  unless  he 
became  so  bound  by  having  voted  at  this  meeting,  or  acted 
as  an  officer.  The  list  of  stockholders  whose  names  appear 
on  the  stock  book,  appear  to  have  been  placed  there  after 
this  organization  by  the  secretaiy,  and  would  not  be  the 
subscriptions  of  these  individuals  unless  authorized  or  as- 
sented to  by  them.  These  preliminary  papers  were  not 
subscriptions,  and  did  not  authorize  the  secretary  to  sub- 
scribe the  stock  book  for  the  persons  who  had  subscribed 
these  papers.  {Granger  Market  Co,  v.  Vinson^  6  Or.  172.) 
If  any  of  these  persons  whose  names  are  on  this  stock  book 
were  sold  for  a  call  on  the  stock,  he  could  answer  that  he 
had  not  subscribed ;  or,  if  he  had  subscribed,  could  set  up 
any  condition  precedent  to  payment,  to  be  performed  by 
the  corporation,  and  which  had  not  been  performed.  As 
in  this  ease,  the  conditions  in  the  agreement  of  Septem- 
ber 14,  to  be  performed  by  the  corporators,  had  been  vio- 
lated, for  as  between  the  corporation  and  its  stockholders, 
the  conditions  of  a  subscription  may  be  inquired  into,  for 
both  parties  are  chargeable  with  notice  of  these  conditions, 
aud  there  is  no  estoppel.    Any  actions  or  declarations  af 
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Buble,  made  after  the  election  of  <|irectors,  that  he  was  a 
subscriber,  are  evidence  to  show  that  his  name  was  placed 
on  the  stock  book  with  his  assent,  and  if,  in  this  case,  one- 
half  of  the  capital  stock  of  this  corporation  had  been  actu- 
ally subscribed,  and  the  corporation  duly  organized  by  the 
election  of  directors,  as  pointed  out  by  statute,  and  Ruble 
had  accepted  the  position  of  director,  supposing  that  his 
subscription  to  these  preliminary  papers  amounted  to  a  sub- 
scription, he  might  be  held  as  a  subscriber ;  and  if  sued  for 
one  assessment,  could  only  make  as  a  defense  that  the  same 
was  not  due  by  the  conditions  of  the  subscription.  But  in. 
this  case,  as  has  already  been  said,  this  corporation  pro- 
ceeded to  organize  before  the  stock  was  subscribed,  and  as 
the  proceedings  were  fatally  defective,  any  member  might 
repudiate  it  as  between  his  fellows,  unless  afterwards  he 
subscribed  the  stock,  or  so  far  proceeded  with  his  fellows 
in  the  business  as  to  cure  this  defect,  and  there  is  no  legal 
evidence  that  any  new  obligations  were  assumed.  There  is 
a  large  amount  of  testimony  tending  to  show  that  Ruble  was 
active  in  getting  up  this  corporation,  and  inducing  oUiers 
to  take  an  interest  in  it.  But  all  these  parties  were  bound 
to  take  notice  of  Uie  condition  of  the  corporaticm,  for  each 
had  access  to  its  original  subscription,  if  any  there  was,  the 
same  as  Ruble,  and  as  all  subscriptions  must  be  in  writing, 
all  stockholders  stand  equal  before  the  law. 

When  this  corporation  claims  that  Ruble  owes  it  twelve 
thousand  five  hundred  dollars,  as  one-fourth  of  his  capital 
stock  to  the  corporation  by  him  subscribed,  and«he  denies 
the  subscription,  it  is  necessary  for  the  corporation  to  prove 
the  subscription  by  producing  the  subscription  signed  by 
Ruble,  either  by  himself  or  by  another  for  him  with  his 
authority,  or  by  some  acts  of  his  which  are  equivalent  to  a 
subscription.  And  as  has  been  already  stated,  we  do  not 
think  these  acts  show  that  he  was  a  subscriber,  or  that  the 
proof  shows  that  the  other  persons  whose  names  are  put 
down  as  subscribers  in  the  stock  book  have  subscribed  in 
such  a  manner  as  would  make  them  liable  to  an  assessment 
for  unpaid  stock.  (See  6  Or.  172.)  But  we  think  the  evi- 
dence does  show  that  Ruble  purchased  the  property  in 
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question,  intending  at  the  time  that  it  should  be  for  the  use 
of  the  company,  and  that  he  took  the  title  in  his  own  name 
to  secure  himself  for  the  money  he  paid,  and  that  he  con- 
tinued to  hold  it  with  such  intent  until  after  the  meeting  at 
Monmouth  on  the  fourteenth  of  September,  1878.  For  on 
that  day,  in  the  agreement  of  that  date-  already  set  out,  the 
incorporators,  of  whom  Ruble  was  one,  agreed  to  bind 
themselves  severally  to  accept,  and  cause  the  directors  of 
the  corporation,  when  elected  and  organized,  to  ratify  the 
contracts  and  purchases  of  certain  bar  and  placer  gold  mines, 
situate  on  Coyote  creek,  in  Jackson  and  Josephine  counties, 
made  by  I.  N.  Muncy  and  Wm.  Suble.  And  the  evidence 
establishes  the  fact  that  the  mines  referred  to  in  this  agree- 
ment as  purchased  by  Ruble  are  the  property  in  contro- 
versy. And  as  Ruble  signed  this  agreement,  we  think  he 
plainly  signifies  in  it  his  intention  to  transfer  this  property 
to  the  corporation,  and  as  the  evidence  shows,  that  it  was 
tibe  object  of  all  the  parties  (including  Ruble)  to  secure  all 
these'  claims  and  the  water  to  work  them,  because  they 
would  be  much  more  valuable  if  owned  and  worked  to- 
ge&er  than  if  owned  severally.  If  for  any  reason  Ruble 
saw  fit  to  withdraw  from  the  corporation  and  not  subscribe 
to  the  capital  stock,  he  should,  on  being  paid  the  money 
he  eizpended  in  securing  these  claims,  transfer  the  same  to 
the  corporation,  and  it  is  not  equitable  in  him  to  hold  a 
part  of  those  claims  to  the  manifest  injury  of  those  who 
joined  with  him  in  trying  to  secure  what  they  evidently 
thought  a  valuable  mine  when  consolidated  in  one  owner- 
^p. 

But  we  do  not  think  this  court  can  make  a  corporation 
for  the  plaintiff  from  the  evidence,  with  Ruble  as  member 
and  stockholder,  and  declare  him  indebted  to  tlio  .cor])ora- 
tion  the  sum  of  money  he  paid  for  this  land.  And  if  the 
corporation  desires  this  property,  and  it  is  of  the  great  value 
daimed  by  the  plaintiff,  no  injustice  would  accrue  to  the 
plaintiff  if  Ruble  should  retire  from  this  mining  enterprise, 
and  on  the  pajnonent  to  him  of  his  money,  be  required  to 
transfar  the  property  to  the  corporation;  and  the  plaintiff 
can  have  no  pecuniary  interest  in  holding  Ruble  as  a  mem- 
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ber  of  the  corporation,  unless  the  land  is  worth  less  than 
he  paid  for  it,  or  it  be  desirable  for  Uie  plaintiff  to  return 
the  money  paid  by  Ruble  as  working  capital.  And  as  he 
purchased  these  mining  claims  with  his  own  money,  but  un- 
der such  representations  to  the  incorporators  as  would  make 
it  inequitable  for  him  to  hold  the  same  against  the  corpo- 
ration (provided  the  corporation  tenders  him  the  purchase- 
money),  because  this  land  is  so  situated  as  to  render  value- 
less the  other  claims  about  which  all  these  corporators  were 
negotiating,  and  to  work  which  the  corporation  was  formed, 
it  will  be  necessary  for  the  corporation  to  first  tender  Ru- 
ble his  money,  or  put  him  in  a  position  of  indebtedness  to 
the  company,  which  is  equivalent  to  a  tender,  which  has  not 
been  done.     (Perry  on  Trusts,  sec.  129.) 

We  think,  therefore,  that  the  plaintiffs  have  not  proven 
the  essential  facts  to  maintain  their  complaint,  and  that  the 
decree  of  the  circuit  court  should  be  reversed  and  Uie  plain- 
tiff^s  bill  dismissed. 

Mr.  Justice  Prim,  dissenting: 

Being  unable  to  agree  with  the  opinion  of  the  majority 
of  the  court  in  this  case,  I  feel  compelled  to  dissent* 

Under  the  facts  as  developed  by  the  evidence  in  this  case, 
I  hold  that  it  was  the  duty  of  Ruble:  1.  To  have  filed  the 
third  articles  of  incorporation  in  Jackson  county;  and,  2. 
To  have  bought  the  mining  ground  in  dispute  for  and  in  the 
name  of  the  corporation  then  being  formed  for  that  special 
purpose;  not,  as  is  claimed  by  him,  witii  money  of  his  own, 
which  was  to  be  returned  to  him,  but  with  money  which  he, 
and  others  engaged  in  the  enterprise,  had  agreed  to  advance 
for  that  purpose,  and  in  consideration  of  which  Ruble  was 
to  own  and  to  have  issued  to  him  fifty  thousand  shares  of 
the  stock  of  the  corporation,  when  the  same  was  in  a  condi- 
tion to  make  such  issue. 

But  it  is  sought,  on  behalf  of  P  ible,  to  repudiate  and 
avoid  his  agreement  with  the  subscribers  to  the  preliminary 
agreement  and  wiUi  his  co-oorporators,  on  the  ground  that 

*A  yenr  foUttetement  of  f«oU  embodied  In  the  opinion  1b  omitted.— -RE- 
?0aT£R.  . 
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the  cOTporation  was  not  in  existence  at  the  time  when  the 
agreements  were  made  and  at  the  time  the  oonveiyances 
were  taken,  as  at  that  time  the  third  articles  of  incorpora- 
tion were  in  the  possession  of  Rub^e,  and  not  on  the  files 
in  Jackson  county,  where,  under  his  agreement,  they  should 
have  been.  This  position  appears  extremely  technical,  and, 
in  my  judgment,  should  not  be  allowed  to  prevail.  Ruble^ 
bemg  at  the  time  a  special  agent  and  trustee  for  the  purpose 
of  filing  these  papers  and  securing  these  mines  to  the  cor- 
poration plaintiff,  ought  not  to  be  allowed,  even  in  a  court 
of  law,  much  less  in  a  court  of  equity,  to  take  advantage  of 
his  own  wrong  and  want  of  good  faith,  since  equity  always 
treats  '^that  as  done  which  of  light  and  justice  should  have 
been  done." 

It  is  furtiier  claimed  that  Ruble  was  exonerated  from 
c(xnpliance  with  his  agreement  on  account  of  irregularity  in 
the  (MTganization  of  the  plaintiff  corporation,  as  well  as  in- 
formality in  its  subsequent  proceedings.  In  answer  to  this 
position,  it  may  be  suggested  that  it  could  have  made  no 
difference  whatever  with  Ruble  as  to  what  was  to  have  been 
dcme  after  he  had  complied  with  his  agreement,  inasmuch 
as  he  did  not  comply  with  it,  whether  the  subsequent  pro- 
ceedings were  regular  or  not.  Thus  it  will  be  seen  that  sub- 
.^equent  informality  could  not  exonerate  him.  And  it  will 
be  farther  noticed,  by  closely  observing  the  facts,  that 
nothing  would  have  gone  wrong  in  the  entire  enterprise, 
except  for  Sublets  own  dereliction  and  want  of  good  faith. 
In  the  view^  which  I  have  taken  of  this  case,  I  regard  it  as 
immaterial  whether  Ruble,  technically  and  in  the  strict 
sense  of  the  term,  became  a  stockholder  in  the  plaintiff  or 
not  There  can  be  no  doubt  but  that  the  preliminary  sub- 
scription, gotten  up  by  Muncy,  related  to  the  property  in 
question,  and  that  the  plaintiff  was  incorporated  for  the 
purpose  of  absorbing  this  very  preliminary  association.  It 
was  understood  between  Ruble  and  his  associates,  after 
subscribing  the  Muncy  papers,  that  he  was  to  own  one 
fourth  of  these  mines,  and  that  the  others  were  to  own  in- 
terests therein  in  proportion  to  the  amount  subscribed. 
After  signing  the  Muncy  papers,  Ruble  took  a  lively  inter- 
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est  in  the  enterprise,  and  assumed  nearly  the  entire  man- 
agement thereof,  suggesting  the  propriety  of  incorporating 
immediately,  preparing  the  articles  of  incorporation,  and 
causing  them  to  be  executed,  acknowledged,  and  filed,  as 
required  by  the  statute  in  such  cases. 

In  the  organization  of  the  incorporation  the  Muncy  sub- 
scription was  adopted  as  its  subscription  of  stock,  as  is 
conclusively  shown  by  the  construction  placed  upon  it  by 
all  parties  concerned  in  the  enterprise.  All  the  subscribers, 
including  Ruble,  recognized  and  treated  it  as  such.  Ruble 
notified  them,  as  subscribers  of  stock,  to  appear  at  Mon- 
mouth on  September  14,  1878,  for  the  purpose  of  organiz- 
ing the  corporation,  by  electing  directors  and  other  officers. 
All  of  the  subscribers,  in  obedience  to  this  notice,  did  ap- 
pear either  in  person  or  by  proxy,  and  the  organization  of 
the  plaintiff,  then  and  there  accomplished,  was  based  upon 
this  subscription  and  none  other.  Ruble  claimed  to  own 
fifty  thousand  shares  in  the  stock  by  virtue  of  said  subscrip- 
tion and  the  right  to  vote  the  same.  As  a  matter  of  fact  he 
was  elected  one  of  the  directors  of  the  corporation  by  virtue 
of  this  subscription,  and  he  was  also  elected  secretary  of 
the  corporation.  Both  of  these  offices  he  then  and  there 
accepted,  and  entered  upon  the  discharge  of  these  duties. 
As  such  secretary  he  transferred  the  preliminary  subscrip- 
tion to  the  regular  stock  book  of  the  company,  with  the  ex- 
ception of  his  own  subscription,  which  he  failed  and  refused, 
for  some  cause,  to  transfer.  He  also  issued  certificates  of 
stock  to  all  the  subscribers  except  himself.  Having  thus 
taken  the  lead  and  principal  management  of  this  enterprise 
upon  himself,  he  has  succeeded  ]|i  securing  the  title  to  the 
property  in  dispute  in  his  own  name;  which  virtually  gives 
him  control  of  the  other  mines  not  conveyed  to  him,  as  he 
has  succeeded  in  securing  those  which  control  the  water 
rights. 

I  claim  that,  under  the  facts  in  this  case,  Ruble  is  es- 
topped in  equity  from  denying  that  he  is  a  stockholder  in 
the  plaintiff.  (Thompson  on  Liability  of  Stockholders,  sees. 
106,  124,  162,  165,  166;  5  Otto,  667;  Dang  v.  Napery  Su- 
preme Court  of  111.,  8  Reporter,  522.) 
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And  while  I  concede  that  in  equity  Ruble  may  have  been 
entitled  to  a  lien  upon  the  property  in  dispute,  to  secure 
him  in  whatever  amount  he  may  have  advanced  or  paid  on 
the  property  in  excess  of  his  proportion,  and  that  while  the 
court  mi^t  and  should  have  secured  said  lien  by  a  proper 
decree,  I  am  unable  to  assent  to  the  proposition  that  he 
may  '^change  his  mind,  either  through  good  or  bad  mo- 
tives,"  and  wholly  retire  from  the  enterprise  and  hold  the 
property  in  his  sole  right,  unless  his  associates  shall  re- 
fuid  to  him  the  whole  amount  advanced  by  him  to  pay  for 
said  property. 

In  my  opinion  the  bill  ought  to  be  retained  and  the  de- 
cree of  the  circuit  court  modified  in  accordance  with  the 
views  herein  expressed. 


•J.  G  MORELAND,  Respondent,  v.  MATTHEW  BRA- 
DY, Appellant,  and  GEORGE  A.  BRADY,  Dbtbnd- 

ANT. 

Will— Extraneous  Oral  Evidence  Admissible,  When. — ^Whilc  it  is 
admitted  to  be  the  general  rnle  that  oral  evidence  is  not  admis- 
sible to  explain  or  vary  the  words  of  a  written  instrument,  there 
are  exceptions  and  qualifications  of  the  rule,  where  the  force, 
operation,  and  construction  of  the  written  instrument  are  concerned. 
Falsa  demonstratio  non  nocet  has  become  a  thoroughly  established 
maxim  of  the  law,  the  practical  meaning  of  which  is  that  however 
muiy  errors  there  may  be  in  the  description  either  of  the  legatee 
or  of  the  subject-matter  of  the  devise,  it  will  not  avoid  the  be- 
quest, provided  enough  remains  to  show  with  reasonable  certainty 
the  intent  of  the  devisor.  Extraneous  oral  evidence  is  admissible 
to  show  the  state  and  extent  of  the  testator's  property  at  the 
time  the  will  was  executed,  in  order  that  the  court  may  be  placed 
m  the  position  of  the  testator  at  the  time,  and  be  able  to  read 
the  will  in  the  light  of  surrounding  circumstances. 

IsM— Misdescription  of  Devised  Property. — Where  a  will  devised  to 
Margaret  lot  2  in  block  187,  and  to  Esther  lot  i  in  block  187,  and  it 
appeared  that  the  testator  had  no  such  lots  as  i  and  2  in  block 
187,  but  did  own  lots  3  and  4  in  said  block :  Held,  that  the  errone^ 
0U5  part  of  the  description  might  be  rejected  and  that  the  re- 
mainder was  suffiqient  to  identify  the  property  with  reasonable 
certainty. 

Mauieb  Woman  Residing  out  op  State  may  Execute  Power  to  Con- 
vey.—Where  a  married  woman  /owns  land  in  this  state  in  her  own 
right  and  she  and  her  husband  reside  out  of  the  state,  she  may,  by 
joining  in  a  power  of  attorn^  with  her  husband,  empower  another 
to  convey  such  property. 

•Beeli'Am.  Bep.  flU. 
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Appeal  from  Multnomah  County.  The  facts  are  stated 
in  the  opinion. 

Dolphj  Bronaugh^  Dolph  dk  Simon^  for  appellant 

The  plaintiff  has  shown  no  title  to  any  interest  which 
Esther  Brennan  might  have  had  in  the  premises  described 
in  the  complaint;  Esther  Brennan,  being  a  married  woman, 
could  not  convey  real  property  by  attorney.  (General  Laws 
of  Oregon,  515,  sees.  1  and  2;  Hittell's  Statutes  of  Cali- 
fornia, p.  103,  sees.  643,  644;  Dow  v.  Gould  <6  Cwry  S.  M. 
Co.^  31  Cal.  646 ;  Dentzel  v.  Waldie^  80  Id.  138 ;  Maclay  v. 
LovCj  25  Id.  867;  Matt  v.  Smithy  16  Id.  533;  Morrison  v, 
Wilson^  18  Id.  494;  8  Washburn  on  Real  Property,  233; 
Earle  v,  Earle^  1  Spence,  347 ;  Sumner  v.  Conant^  10  Verm. 
9 ;  Kearney  v,  Macomb j  1  C.  E.  Green,  189 ;  Lewis  v.  Cox^  5 
Harring,  401;  Dawson  v.  Shirley^  6  Blackf.  531;  Allen  v. 
Hooper^  50  Maine,  373;  Judson  v.  Sierra^  20  Texas,  365, 
371.)  Nor  does  section  15,  of  title  1,  of  chapter  6,  General 
Laws,  authorize  a  married  woman  to  convey  real  estate  by 
power  of  attorney.  This  section  only  relates  to  the  ac- 
knowledgement of  the  deed,  and  by  the  terms  of  the  statute 
itself  the  wife  must  join  the  husband  in  the  conveyance. . 

Another  question  is  suggested  for  the  consideration  of  the 
court :  Can  a  married  woman  in  this  state  convey  the  land 
of  another  as  attorney  in  fact?  Margaret  McGill,  the  attor- 
ney in  fact  of  Esther  Brennan,  was  a  married  woman. 

The  circuit  court  in  this  case  attempted  what  has  never 
been  done  by  any  court  before,  to  make  a  will  for  a  de- 
ceased person,  or  what  was  just  as  legally  impossible,  to 
hold  that  the  devisees  could  make  a  will  for  their  testator, 
or  by  agreeing  to  a  division  of  the  testator's  property  be- 
tween themselves  make  a  good  devise  not  described  in  the 
will,  and  in  a  case  where  the  intention  of  the  testator  could 
not  be  ascertained. 

The  evidence  upon  this  question  may  be  stated  as  follows : 
A  block  in  the  city  of  Portland  consists  of  eight  lots  num- 
bered and  situated  as  follows: 
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N. 


8 

1 

7 

2 

6 

3 

5 

4 

Bernard  Brady  had  an  equitable  title  to  lots  8  and  4  in 
block  187.  He  did  not  own  lots  1  and  2  in  block  187.  He 
devised  by  his  will  lots  1  and  2  in  block  187,  one  lot  to  his 
sister  Esther  and  one  to  his  sister  Margaret.  It  may  be 
reasonably  supposed  he  intended  to  devise  the  lots  he  owned 
and  not  those  he  did  not  own. 

Thus  far  the  court  can  go  with  safety,  and  thus  far  the 
aathorities  go;  and,  if  the  two  lots  had  been  given  to  the 
two  sisters  jointly,  the  court  could  have  corrected  the  will. 
But  which  lot  did  the  testator  intend  to  give  Esther  and 
which  to  Margaret?  There  is  nothing  in  this  case  from 
which  the  least  due  to  the  testator's  intention  can  be  ob- 
tained, and  because  there  is  not,  the  court  can  not  correct 
the  will.  A  court  can  only  carry  out  the  intention  of  the 
testator,  as  ascertained  from  the  will,  and  the  condition  of 
the  parties  and  property.  We  understand  that  the  court, 
in  this  case,  felt  this  difficulty  and  undertook  to  avoid  it, 
by  saying  that  as  the  devisees  had  appropriated  each  a  lot, 
the  court  would  correct  the  will  to  conform  to  their  action, 
but  the  fallacy  of  the  proposition  is  apparent.  It  substi- 
tutes the  acts  of  the  devisees  for  the  intention  of  the  testa- 
tor. In  fact,  it  would  be  far  more  reasonable  to  suppose 
that  as  lot  1  is  a  comer  lot  and  lot  4  is  also  a  corner  lot, 
the  intention  was  to  give  Esther  lot  4,  instead  of  lot  3. 

While  under  the  msixim  falsa  demonstratio  non  nocet^ 
courts  will  receive  evidence  to  explain  a  latent  ambiguity 

VIII  Or«.— » 


306  MoRELAND  V.  Braot.  [8  Oregon. 


arising  from  facts  dehors  the  will,  yet  the  evidence  must  be 
such  as  to  leave  no  doubt  as  to  the  intention  of  the  testator. 
(Redfield  on  Wills,  vol  1,  p.  573,  574,  and  note,  498,  499, 
600,  571,  572,  576,  and  notes;  1  Greenl.  Ev.,  sec.  290; 
jMUler  V.  Travers,  21  Eng.  C.  L.  290;  Brown  v.  Saltonatall^ 
3  Met  (Mass.)  423,  428;  Jackson  v.  SOI,  11  Johns.  201; 
Long  V.  DuvaU^  6  B.  Mon.  219;  2  Iredell,  194;  /iwr^s  v. 
Hihner^  55  111.  514;  Bishop  v.  Morgan^  82  Id.  352;  3G  Iowa, 
674.)  The  only  evidence  admissible  is  such  as  tends  to  place 
the  court  in  the  same  position  as  the  testator,  in  regard  to 
his  property.  Extrinsic  evidence  can  not  be  received  to 
show  intention.  (1  Redfield  on  Wills,  496,  497,  499,  and 
note,  500,  539,  540,  621,  622 ;  1  Johnson  Ch.  281 ;  7  Monroe, 
624;  2  A.  K.  Marsh,  51;.  8  Mo.  56;  7  Metcalf,  188;  1  Paige 
Ch.  291;  8  B.  Monroe,  600.) 

Wm.  Strong  cfe  Sons^  for  respondents: 

There  is  no  patent  ambiguity  in  this  will;  it  is  all  plain 
upon  its  face.  It  is  only  Vhen  you  come  to  apply  its  be- 
quests to  the  property  of  the  testator,  and  learn  that  he 
never  owned,  or  claimed  to  own,  lots  1  and  2  in  block  187, 
that  you  are  called  upon  to  look  over  the  estate  he  left  to 
see  whether  there  is  among  it  any  property  of  a  similar 
description  to  fill  the  bequests.  You  then  learn  that  he 
had  in  his  possession  and  claimed  to  own  at  the  time  the 
will  wiis  executed,  and  at  the  time  he  died,  two,  and  only 
two,  lots  in  block  187,  not  nimibered  1  and  2,  but  3  and  4. 
These  correspond  in  description  with  the  property  described 
in  the  will,  in  a  sufficient  number  of  particulars,  to  identify 
them  as  the  property  he  intended  to  devise  to  his  sisters. 
The  lots  belong  to  him  (he  had  bought  them  less  than  a 
month  before  his  death),  they  are  in  block  187  in  the  city 
of  Portland,  they  are  all  the  lots  he  has,  or  ever  had,  in  that 
block,  or  elsewhere,  so  far  as  appears,  and  in  his  will  he 
has  nowhere  disposed  of  them  specifically,  unless  he  in- 
tended to  do  so  in  the  bequests  to  his  two  sisters.  We  are 
forced  to  conclude,  therefore,  that  the  testator  intended 
Nos.  3  and  4,  and  you  reject  the  numbers  given  in  the  will 
as  an  error  of  description. 
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Tliere  can  be  no  doubt,  in  any  candid  mind,  that  ho  in^ 
tended  to  devise  Margaret  McGill  one  of  these  lots,  and 
£sther  Brady  (Brennan)  the  other;  and  that  he  did  not 
intend  any  one  else  should  have  either  of  them,  or  that 
they  should  remain  intestate  for  the  heirs,  or  be  left  for  the 
residuary  legatees.  There  is  nothing  to  show  that  he  placed 
different  values  upon  the  lots,  or  that  it  would  not  equally 
satisfy  his  intention  to  give  either  one  or  the  other  to  either 


Summing  up  what  has  preceded,  the  testator  has  given 
the  two  lots  that  he  owned  in  block  187  to  his  two  sisters. 
We  reject  the  numbers  1  and  2,  because  they  are  a  manifest 
error  in  description,  and  apply  the  devise  to  lots  8  and  4. 
He  gives  both  of  these  lots  to  his  two  sisters,  and  does  not 
intend  any  one  else  to  have  them,  or  either  of  them.  He 
may  have  purposed  to*  give  to  each  a  separate  lot,  but  not 
having  used  language  appropriate  to  that  purpose — ^in  the 
change  which  his  mistake  in  the  numbers  has  brought 
about — the  will,  which  does  not  express  this  part  of  his 
intention,  is  the  same  as  if  he  had  not  had  any  such  inten- 
tion,  but  it  does  clearly  express  his  intention  to  give  these 
two  lots  to  his  two  sisters  and  to  no  one  else,  and,  so  far, 
his  intention  may  and  should  be  carried  out  This  can  be 
done  by  making  them  tenants  in  common  of  both  lots. 
This  contravenes  no  provision  of  the  will,  is  equitable,  and 
wrongs  no  one.  The  only  parties  interested  are  the  two 
sisters;  but,  as  they  have  divided  the  property  to  their  own 
satisfaction,  the  court  will  not  disturb  the  division  where 
the  only  effect  will  be  to  turn  the  property  over  to  persons 
wh<Hn,  it  is  certain,  the  testator  never  intended  to  have  it. 

Such  construction  seems  allowable  under  the  rule  laid 
down  in  various  works  on  construction  of  wills.  1  Red.  on 
Law  of  Wills  (sec.  30  c,  subd.  16)  gives  the  rule  as  follows: 
"^There  is  no  more  clearly  established  rule  of  construction, 
than  that  words  or  clauses  of  sentences,  or  even  whole 
paragraphs,  may  be  transposed  to  any  extent,  with  a  view 
to  show  the  intention  of  the  testator.  It  is  here  said  that 
words  and  limitations  may  be  transposed,  supplied,  or  re* 
jected;  but  it  must  appear,  either  from  the  words  of  the 
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will,  or  extrinsic  proof,  admissible  in  aid  of  the  construc- 
tion of  the  words,  that  the  transposition  does  really  bring 
out  the  true  intent  of  the  testator,  and  thus  render  what 
wifts  before  obscure,  clear."    (10  Paige,  140.) 

Apply  this  rule  to  this  will,  and  excluding  superfluous 
words,  fill  in  that  which  is  implied,  viz.,  that  the  testator 
intended  to  describe  what  he  owned,  and  put  the  two  de- 
vises in  juxtaposition,  and  we  have  this  form: 

"I  give  and  bequeath  a  certain  parcel  of  ground,  or  lots, 
which  I  own  in  the  city  of  Portland,  Oregon,  viz.,  lots 
three  and  four  in  block  one  hundred  and  eighty-seven,  as 
follows,  namely :  Lot  —  to  Margaret  McGill,  and  lot  —  to 
Esther  Brady,  my  two  sisters." 

The  foregoing  can  not  but  be  admitted  to  be  exactly  ac- 
cording to  the  intention  of  the  testator,  so  far  as  the  same 
is  definitely  expressed  in  the  will,  the  descripti(m  of  the 
lots  having  been  corrected  by  extraneous  evidence  as  to  the 
state  of  his  property.  This  amounts  to  precisely  the  same 
thing  as  if  the  testator  had  said,  The  lots  three  and  four  iix 
block  one  hundred  and  eighty-seven,  which  I  own,  I  give 
and  devise,  one  to  my  sister  Margaret,  and  one  to  my  sister 
Esther;  or,  I  give  and  devise  to  my  two  sisters,  M.  and  E., 
the  two  lots  down  in  block  187,  one  to  each.  If  we  elimi- 
nate from  this  proposition  the  words,  "one  to  each,"  the 
devisees  become  tenants  in  common,  owning  by  fee-simple 
title  one  undivided  half  of  both  the  lots.  This  title  either 
can  at  will  convert  into  a  separate  estt^te.  There  is  abso- 
lutely no  difference  in  the  quality  of  the  title  they  acquire. 
There  is  nothing  in  the  will  to  show  that  the  lots  diflfer 
materially  in  value,  and  the  evident  intention  of  the  testa- 
tor- is  fully  carried  out. 

This  mode  of  obtaining  from  the  will  the  intention  of  the 
testator,  seems  favored  by  the  doctrine  laid  down  by  the 
highest  authority  on  the  construction  of  wills.  (1  Bedfield, 
sees.  6,  82.)  "The  general  rule  in  regard  to  repugnancy 
in  the  different  portions  of  the  will  seems  to  have  been  es- 
tablished from  a  very  early  day,  that  where  there  is  no  fair 
and  reasonable  mode  of  reconciliation,  the  latest  of  the  con- 
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tradictory  provisi<ms  shall  prevail.    But  this  rale  ha^  not 
gained  universal  oonsent.    The  more  rational,  and  perhaps 
more  general  opinion,  at  the  pree^it  day,  is,  that  where  the 
same  thing  is  given  in  the  same  will  to  different  persons, 
they  shall  take  jointly,  either  as  joint  tenants,  or  tenants 
in  common,  according  to  the  terms  of  the  devise  or  bequest. 
But,  of  two  inconsistent  limitations  in  a  will,   the  latter 
must  prevail.''     ♦     ♦     ♦     "But  the  testator  having  given 
the  same  estate  to  two  or  more  persons,  in  different  portions 
of  his  will,  it  is  the  same  as  if  all  the  names  had  been  united 
in  one  gift  of  the  same  estate. *'     ♦     ♦     •     (jj,  sec.  32.) 
"But  courts  will,  if  possible,  adopt  such  a  construction  as 
will  uphold  all  the  provisions  of  the  will.    And  in  carrying 
this  purpose  into  effect,  it  is  permissible  to  resort  to  any 
reasonable  intendment  j  and,  if  necessary,  the  relative  order 
of  devises  or  bequests  will  be  reversed,  as  where  an  estate 
is  first  given  to  A.,  and  then  for  life  to  B.    The  American 
courts  seem  generally  to  have  adopted  the  rule,  in  the  con- 
struction of  wills,  that  where  there  is  an  irreconcilable  re- 
pugnancy in  different  portions  of  the  instrument,  and  the 
difficulty  is  not  relieved  by  any  of  the  other  rules  of  con- 
struction applicable  to  the  case,  and  both  can  not  operate, 
the  latest  shall  prevail  over  that  which  is  earlier  in  time." 
•    *    *     (Id.  sec.  82,  note  24,  and  authorities  there  cited.) 
When  two  persons  each  have  the  right  to  either  one  of 
two  specific  things,  it  may  perhaps  be  called  a  repugnancy ; 
while  if  one  person  had  the  right  to  one  of  two  specific 
things,  it  would  create  an  ambiguity  only.    But  in  case  one 
had  the  preference  and  selection  by  law,  there  could  be  no 
ambiguity.     Upon  this   point   we   refer   to   a  single  case, 
which,  though  ancient,  will  commend  itself  to  the  court,  for 
its  brevity,  at  least:   "It  will  here  be  noticed  that  when  a 
testator  gives  to  a  legatee  one  or  more  out  of  several  spe- 
cific things,  the  legatee  has  an  absolute  right  of  selection." 
(2  Coll.  435,  441,  quoted  from  1  Roper  on  Legacies,  816.) 
It  is  apparent  that,  in  the  case  now  before  the  court,  one 
of  these  parties  under  this  rule  has  the  selection.    It  is  not 
necessary  for  the  court  to  determine  which  one,  for  the  par- 
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ties  have  divided  by  agreement — and  this  division  concerns 
no  one  but  themselves.  Neither  can  say  that 'she  has  not 
made  the  selection.  ^^When  the  general  intent  of  the  tes- 
tator is  clear,  and  it  is  impracticable  to  give  effect  to  all 
the  language  of  the  instrument,  expressive  of  some  particu- 
lar or  special  intent,  the  latter  must  yield  to  the  former." 
•  •  •  (1  Eedfield  on  Wills,  433;  9  Paige,  187;  35  Penn. 
St.  393 ;  4  Jones  Eq.  203 ;  5  Harring,  91 ;  8  Mass.  3;  11  Id. 
628. 

By  the  Court,  Boise,  J.: 

This  appeal  is  taken  from  a  decree  rendered  by  the  cir- 
cuit court  for  the  county  of  Multnomah,  in  favor  of  the  re- 
spondent and  against  the  appellants.  The  suit  was  brought 
to  quiet  the  respondent's  possession  and  title  to  lot  number 
three  in  block  one  hundred  and  eighty-seven,  in  the  city  of 
Portland,  against  Matthew  Brady  and  George  Brady,  who 
sues  by  his  guardian,  James  Wilson.  The  appeal  is  taken 
alone  by  Matthew  Brady.  The  parties  all  claim  to  derive 
title  from  one  Bernard  Brady,  late  of  Multnomah  county, 
deceased. 

The  facts  established  by  the  evidence  are  as  follows: 

1.  That  Bernard  Brady  made  his  will  on  the  twenty-ninth 
day  of  October,  1862,  and  died  at  the  city  of  Portland, 
Oregon,  on  the  thirty-first  day  of  October,  1862.  It  was 
admitted  to  probate  in  the  county  court  of  the  county  of 
Multnomah  on  the  seventh  day  of  November,  1862,  and  his 
estate  has  been  duly  administered  upon. 

2.  The  fourth  clause  of  his  will  is,  so  far  as  is  material, 
as  follows:  "As  also  a  certain  parcel  of  ground  or  lots  in 
the  city  of  Portland,  and  numbered  as  follows,  to  wit :  ^  No. 
block,  187,  one  hundred  and  eighty-seven,  lot  No.  (2)  two, 
I  bequeath  to  Margaret  McGill." 

3.  Sixth  clause  of  will:  "I  also  bequeath  to  my  sister 
Esther  Brady,  that  lot  or  parcel  of  ground,  in  the  city  of 
Portland,  as  here  described,  lot  No.  (1)  one,  in  block  (187) 
one  hundred  and  eighty-seven — otherwise  its  value." 

4.  Twelfth  clause  of  will:  "The  remainder  of  my  estate 
and  effects  I  bequeath  to  be  equally  divided  between  my 
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brotlker,  Matthew  Brady,  and  Margaret  McGill,  and  George 
A.  Brady,  orphan  child  of  John  Brady,  deoeased." 

5.  That  Bernard  Brady  did  not^  at  the  time  he  made  hie 
will  or  died,  or  ever,  own,  or  claim  to  own,  or  have  any 
interest  in,  lots  1  and  2  in  block  187,  or  either  of  them, 
but  did,  at  the  time  he  made  his  will,  and  when  he  died, 
own  lots  3  and  4  in  the  same  block  by  an  equitable  title 
derived  from  Jasper  W.  Johnson,  under  an  instrument  in 
writing,  dated  October  4,  1862,  executed  and  acknowledged 
by  the  said  Johnson  and  his  wife,  and  in  all  respects  a  per- 
fect deed,  except  that  no  seals  were  affixed  to  the  grantors^ 
signatures. 

6.  That,  on  the  nineteenth  day  of  March,  1878— during 
the  pendency  of  this  suit — ^f or  a  nominal  consideration,  and 
on  purpose  to  correct  the  alleged  error  of  the  want  of  a 
seal  in  the  preceding  deed,  and  upon  the  representation  of 
Matthew  Brady,  this  defendant  and  appellant,  that  he,  the 
said  Matthew  Brady,  was  the  sole  heir  of  the  said  Bernard 
Brady,  and  the  bona  fide  owner  of  the  premises,  the  said 
Johnson  and  his  wife  duly  executed  a  good  and  sufficient 
confirmatory  deed  to  the  said  Matthew  Brady  of  said  lots 
8  and  4  in  said  block  187. 

7.  The  respondent  introduced  in  evidence  a  power  of  at- 
torney, executed  in  Ireland  by  Esther  Breiman  and  her 
husband,  John  Brennan,  to  Margaret  McGill;  and  a  deed 
from  Esther  Brennan  and  John  Brennan,  her  husband,  by 
Margaret  McGill,  attorney  in  fact  to  James  N.  Lyon,  and  a 
diain  of  conveyances  from  Lyon  to  respondent,  and  offered 
in  evidence  a  ^riified  copy  of  the  will  of  Bernard  Brady, 
and  probate  thereof. 

One  of  the  witnesses  signsL  by  making  his  mark.  The 
signature  of  Bernard  Brady  and  the  attestation  of  the  wit- 
nesses are  as  follows: 

Witness  His 

The  signature  Bisrnabd  X  Bkadt. 

Patrick  Maoksn.  Mark. 

The  above  instrument  of  three  pages  was  now  here  sub- 
scribed by  Bernard  Brady  to  be  his  last  will  and  testament, 
and  he  then  acknowledged  to  each  of  us  that  he  had  sub- 
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scribed  the  same,  and  we,  at  his  request,  signed  our  names 
hereto  as  attesting  witnesse& 

Patrick  Bradt, 

Residing  at  Portland,  Or. 
His 
Daniel  X  McGnx, 
Mark. 

Residing  at  Portland,  Or. 
Witness  to  this  will  and  testament  of  Bernard  Brady, 

Patrick  Mackbn. 

It  is  claimed  by  the  appellant  that  the  will  of  Bernard 
Brady  is  void,  because  it  appears  that  he  signed  it  by  mak- 
ing his  markj  and  that  some  other  person  signed  his  name 
to  the  same  without  stating  that  he  signed  the  testator's 
name  at  his  request,  and  as  a  witness,  as  required  by  the 
statute  of  Oregon.  The  manner  in  which  the  will  was  signed 
by  the  testator,  and  attested  by  the  subscribing  witnesses^ 
was  in  substantial  compliance  with  the  requirements  of 
the  statute  in  that  respect,  as  was  held  by  this  court  in  Pool 
V.  Bufum  (3  Or.,  438),  to  which  we  refer  as  decisive  of  this 
point 

But  it  is  further  claimed  that  the  devise  is  void  on  a.c- 
count  of  a  false  description  of  the  lots  intended  to  be  de- 
vised, and  that  no  parol  evidence  is  admissible  in  aid  of  its 
construction.  While  it  is  conceded  to  be  the  general  rule^ 
that  oral  evidence  is  not  admissible  to  explain  or  vary  the 
words  of  a  .written  instrument,  there  are  so  many  exceptions 
and  qualifications  of  the  rule,. that  no  case  is  tried  where 
the  force,  operation,  and  construction  of  a  written  instru- 
pient  are  concerned,  that  oral  evidence  is  not  reeeived  in 
aid  of  its  construction.  The  rule  excluding  oral  proof  in 
explanation  of  written  instruments,  applies  to  the  language 
of  the  instrument,  and  not  to  its  import  or  construction. 
(1  Greenleaf  Ev.  sec  277.)  But  the  written  instrument 
**may  be  read  in  the  light  of  surrounding  circumstances,'' 
in  order  to  more  perfectly  understand  its  true  meaning.' 

It  is  very  common  ''to  receive  orajl  proof  to  show  that 
language  was  used  in  a  peculiar  sense,  or  that  one  term  was^ 
used  for  another;  or  that  an  essential  term,  to  make  the  defi- 
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nition  perfect,  was  wholly  omitted  or  erroneously  stated. 
These  correctioBS  are  every  day  made  by  courts  in  fixing 
the  construction  of  wills  and  other  written  instruments,  by 
aid  of  extraneous  evidence  in  regard  to  the. state  and  condi- 
tion of  the  subject-matter  of  the  devise  or  of  the  devisee,  in 
regard  to  one  or  the  other." 

Wills  are  frequently  made  during  the  last  sickness  of 
testators,  and  they  too  often  depend  wholly  upon  memory 
for  description  of  their  lands,  and  in  consequence  they  are 
liable  to  great  indefiniteness  and  occasional  error.  And  on 
looking  into  the  many  casee  decided,  we  find  that  courts 
have  for  a  long  period  of  years  been  compelled  to  deal  with 
these  descripticms  in  a  very  lenient  manner,  in  order  to 
reach  the  true  intuit  of  the  testator  ^^where  that  seemed 
practicable  by  the  act  of  construction,  and  by  the  admission 
of  oral  evidence  to  remove  latent  ambiguitie&" 

Mr.  Redfield  says:  ''One  rule  upon  the  subject  is  so 
thoroughly  established  as  to  have  beqpme  a  maxim  in  the 
law,  Falsa  demanatraUo  nan  nocet.  The  practiGal  meaning 
of  which  is,  that  however  many  errors  there  may  be  in  de- 
scription, either  of  the  legatee  or  of  the  siibjeet^matter  of 
the  devise^  it  will  not  avoid  the  bequest,  provided  ^lough 
remains  to  show  with  reasonable  certainty  what  was'  in- 
tended." (Bedfield's  American  cases  upon  the  law  of  Wills, 
M4;  Roman  CathoUe  Orphan  Asylum  v.  Emmons^  8  Bradf. 
Sur.  S.  144;  JaoJuan  v.  SiU,  11  Johna  201-218;  1  Bedfield 
on  WiUs,  680.) 

Then  we  apprehend  there  can  be  no  question  of  the  ad- 
missibility of  extraneous  oral  evidence  to  show  the  state 
and  extent  of  the  testator's  property,  in  order  to  place  the 
court  in  the  same  position  the  testator  was  in  at  the  time  he 
made  the  will  in  question.  This,  we  think,  is  unquestion- 
ably the  rule  established  by  the  decided  cases.  This  being 
done,  it  appears  that  the  testator  had  no  such  lots  as  those 
described  as  lots  1  and  2  in  the  particular  block  named. 
This  renders  it  certain  that  the  lots  named  were  erroneous, 
and  the  words  describing  them  can  have  no  possible  opera- 
tion, and  must  be  rejected.  The  devise  is  the  same  as  if 
ihe  numbers  of  the  Idts  had  not  been  mentioned  at  all  or 
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had  been  named  and  the  numbers  left  blank.  We  are  then 
compelled  to  fall  back  upon  the  remaining  portion  of  the 
description,  to  wit:  "A  certain  parcel  of  ground  or  lots  in 
the  city  of  Portland  in  block  No.  187;"  also  "that  lot  or 
parcel  of  ground  in  the  city  of  Portland  in  block  187."  And 
by  thus  placing  ourselves  in  the  position  of  the  testator, 
by  oral  evidence,  at  the  time  of  the  execution  of  his  will, 
we  find  that  there  were  two  lots  or  parcels  of  ground  in  the 
city  of  Portland,  and  in  block  187,  belonging  to  the  testator 
at  that  time  and  also  at  the  time  of  his  death.  This  renders 
the  devise  entirely  certain  from  the  language  of  the  will  as 
to  the  intention  of  the  testator.  The  description  would 
■*  have  been  sufficient  by  merely  naming  the  block  and  city 
in  which  the  lots  or  land  lay  without  specifying  the  numbers 
of  them.  The  testator  could  not  have  intended  to  devise 
lots  to  which  he  never  had  any  title,  but  must  have  intended 
to  devise  those  which  did  belong  to  him.  He  had  two  just 
such  lots  or  pieces  of  land  as  he  names,  and  every  way 
described  -as  these  are,  with  the  single  exception  of  this 
one  false  particular,  and  this  is  the  very  kind  of  case  to 
which  the  maxim  falsa  demonstratio  non  nooet  applies. 
{Alien  V.  Lyons,  2  Wash.  C  C.  475;  Winckley  v.  Kaine, 
32  N.  H.  288 ;  Myers  v.  Riggs^  20  Mo.  239 ;  The  Domestic 
and  Foreign  Missionary  Society^ s  Appeal^  30  Penn  St.  425 ; 
Button  V,  The  American  Tract  Society,  28  Vt.  336.)  In 
Winckley  v.  Kaine,  supra,  the  devise  was  of  "thirty-six 
acres,  more  or  less,  of  lot  thirty-seven  in  the  second  division 
of  Bamstead,''  and  it  appearing  that  there  was  no  such  lot 
in  that  division,  but  that  the  testator  owned  land  in  lot 
ninety-seven  in  that  division,  it  was  held  to  pass  under  the 
will.  In  Alien  v.  Lyons,  svpra,  the  devise  was  of  a  house 
and  lot  in  Fourth  street,  Philadelphia.  But  it  appeared 
on  oral  proof  admitted  by  the  court  that  the  testator  had 
no  such  property  in  Fourth  street,  but  did  own  a  house  and 
lot  in  Third  street,  and  it  was  held  to  pass  under  the  devise. 
While  it  is  admitted  that  the  court  might  go  thus  far  in 
safety  under  the  authorities,  it  is  claimed  that  the  devise 
can  not  be  sustained  because  it  can  not  be  ascertained  from 
the  language  of  the  will  which  lot  the  testator  intended  to 
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giTe  to  Esther,  and  which  to  Margaret  To  this  we  answer 
that  it  does  appear  that  he  intended  to  give  each  one  a  lot» 
and  the  ovidenoe  disclosing  that  there  was  no  particular 
differenoe  in  the  situation  and  relative  value  of  the  lots,  it 
may  be  presumed  that  they  took  them  in  common;  that 
eadi  was  to  have  an  interest  in  both  lot&  And  the  sisters 
having  amicably  arranged  between  themselves  as  to  which 
lot  eadi  one  would  take,  we  are  unable  to  see  whidi  interest 
the  appellant  had  in  that  matter. 

But  it  is  further  daimed  that  respondent  has  &iled  to 
show  title  to  any  inteirest  which  Esther  Brennan  might  have 
had  in  the  premises  described  in  the  complaint,  for  the 
reason  that  she,  being  a  married  woman,  could  not  convey 
real  property  by  an  attorney  in  fact*  It  appears  in  evidence 
that  a  power  of  attorney  was  executed  in  Ireland  by  Esther 
Brennui  and  John  Brennan,  her  husband,  to  Margaret 
McGill,  fully  authorizing  her  in  their  names  to  convey  her 
title  to  the  property  in  question.  Said  power  of  attorney 
being  duly  acknowledged  by  Esther  Brennan  and  her 
husband  before  ui  officer  with  authority  to  take  such  ao- 
knowledgment,  also  a  deed  ^from  Esther  Brennan  and  John 
Broman,  her  husband,  executed  in  their  names  by  the  said 
Margaret  McGlQ,  their  attorney  in  fact,  to  James  N.  Lyon3» 
whidi  deed  omstitutes  a  link  in  the  chain  of  respondent's 
title.  The  question  presented  is  that  Esther  Brennan,  be- 
ing a  married  woman,  could  not  convey  her  interest  in  the 
property  through  an  attorney,  notwithstanding  her  hus- 
band joined  with  her  in  the  execution  of  such  power.  M18& 
liaws,  p.  515,  c  6,  tit  1,  sec  2,  provides  that  ^'a  husband 
and  wife  may  by  their  joint  deed  convey  the  real  estate  of 
the  wife  in  like  manner  as  she  might  do  by  her  separate 
deed,  if  she  were  unmarried." 

The  California  statute  contains  a  section  like  this>  and 
the  courts  there  hold  that  a  married  woman  can  not  invest 
aaother  with  power  to  convey  any  interest  she  may  have  in 
real  estate  in  the  absence  of  any  statute  to  that  effect  Sec- 
tion fifteen  of  our  statute  provides  that  ^^when  any  married 
woman,  not  residing  in  this  state,  shall  join  with  her  hus- 
band in  any  conveyance  of  real  estate  situated  within  this 
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state,  the  conviejaBce  shall  have  the  same  effect  as  if  she 
Yt&ce  solsj  and  the  acknowledgment  or  proof  of  the  execu- 
tion of  such  conveyance  by  her  may  be  the  same  as  if  she 
were  sole^  and  the  acknowledgment  or  proof  of  the  execu* 

Thus  it  will  be  seen  that  under  ibis  section  Esther  Breo- 
nan  and  her  husband,  residing  out  of  the  state,  could  ha^e 
joined  in  the  execution  of  a  deed  to  the  property  in  ques- 
tion, which  would  have  been  sufficient  under  the  law  to 
convey  any  right  she  had  therein.  In  this  state  there  is  no 
statute  prohibiting  a  married  woman  with  investing  an- 
other with  power  to  convey  any  interest  she  may  have  in 
real  estate;  and  we  are  unable  to  see  any  good  reason  why. 
the  section  above  referred  to  should  be  construed  to  have 
that  effect ;  and  especially  when  we  take  into  consideration 
that  the  tendency  of  modern  legislation  and  modem  decis- 
ions is  to  remove  the  disabilities  imposed  by  the  common 
law  upon  married  women. 

Entertaining  the  views  herein  expressed,  it  follows  that 
the  decree  of  tibe  court  below  should  be  affirmed. 


8.  D.  NORTHCUT,   S.   T.   NOETHCUT,  and  WM.  W. 
NORTHCUT,  Apfbllants,  v.  LOUIS  LEMERY,  Rb- 

BPOKDENT. 

Summons — Service  by  Pubucation — ^Recitals  ih  Decree. — Where  the 
statute  in  divorce  cases  required  a  summons  on  a  non-resident 
defendant  to  be  published  four  weeks,  as  in  the  act  of  January  17. 
1854,  An<l  A  decree  granting  a  divorce  under  it  contained  a  recital 
in  the  following  words,  "And  it  further  appearing  that  the  defend- 
ant had  been  served  by  publication  as  required  by  law,"  jurisdic- 
tion over  the  person  of  the  defendant  will  not  be  presumed,  it  ap-* 
pea  ring  by  the  filing  on  the  complaint  that  four  weeks  could  not 
intervene  between  the  time  of  such  filing  and  the  rendition  of  the 
decree. 

RsopRD  MUST  Show  Strict  CoMPLiANCE—SPEaAL  Power. — Where  a 
court  of  general  jurisdiction  exercises  a  special  power  conferred 
upon  it  by  statute,  and  not  according  to  the  course  of  the  common 
law,  it  must  strictly  comply  with  the  t  equirements  of  the  statute 
in  its  proceedings,  and  this  compliance  must  afEnnatively  appear 
from  the  record  itself. 

Appeal,  from  Marion  County. 
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On  the  twenty- third  day  of  June,  1851,  Hubert  Petit  aiid 
£meraiioe  Petit,  his  wife,  commenced  to  reside  upon  and 
caltiyate  a  certain  tract  of  land  containing  o»e  hundred  and 
ninety-five  acres,  and  continued  to  raside  thereon  and  cul- 
tiyate  the  same  for  four  years,  as  required  by  the  donation 
land  law  of  Oregon.  The  north  half  of  the  claim  was  set 
•apart  to  the  said  Emerance,  and  the  south,  half  to  the  said 
Hubert  Petit,  and  a  patent  was  afterwards  issued  totlieni. 
On  the  second  day  of  September,  1857,  Hubert  Petit  filed 
a  petition  for  a  divorce  from  his  wife,  and  at  the  September 
term,  1857,  of  the  district  court  of  the  first  judicial  district 
of  Oregon  territory,  a  divorce  was  granted  by  that  court, 
although  the  decree  dissolving  the  marriage  was  not  then 
entered  of  record.  Afterwards,  at  the  September  term, 
1859,  the  decree  was  Altered  on  the  journal  of  the  court, 
nunc  pro  tune^  as  follows : 

"HraiRT  Pbttt  v.  Emerance  Petit — Divorce. 

"Now  on  this  day,  it  appearing  that  a  decree  had  hereto- 
fore been  rendered  in  this  cause,  at  the  September  term 
thereof,  1857,  and  that  said  decree  had  not  be  entered, 
and  it  further  appearing  that  defendant  had  l^n  served  by 
publication,  as  required  by  law ;  it  is  ordered  that  said  de- 
cree be  entered  nunc  pro  tunc;  and  it  is  therefore  ordered 
that  the  bonds  of  matrimony  heretofore  existing  between 
the  part^  be  dissolved,  and  that  Hubert  Petit  have  the 
exdosive  custody  of  the  two  children,  the  issue  of  "^aid  mar- 
riage, named  Delia  and  Josephine,  and  that  the  north  hali 
of  the  land  claim  of  said  parties,  being  the  part  of  said 
dflim  set  apart  to  the  said  defendant  by  the  surveyor-gen- 
eral, be    decreed  to,    and  the    right    and  title  thereof  be 
vested  in  the  said  children,  and  plaintiff  pay  costs."' 

*  « 

On  the  trial,  the  appellants  read  in  evidence  the  record 
in  the  foregoing  divorce  suit.  They  then  read  in  evidence 
a  certified  copy  of  the  proceedings  in  the  probate  court  au- 
thorizing and  directing  a  sale  of  the  north  half  of  said  dona- 
tion land  claim  by  the  guardian  of  the  said  children,  Delia 
and  Josephine,  and  the  sale  of  .the  same  by  said  guai'dian  to 
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S.  T.  Northcut,  one  of  the  appellants.  They  then  read  in 
evidence  a  quitclaim  deed  dated  the  fourteenth  day  of  Octo- 
ber, 1875,  whereby  Hubert  Petit  conveyed  all  his  right, 
title,  and  interest  in  the  said  donation  land  claim  to  tlie 
appellants,  S.  D.  Northcut,  S.  T.  Northcut,  and  W.  W. 
Northcut.  No  other  evidence  of  title  was  offered  in  evi- 
dence by  the  appellants. 

The  respondent  then  offered  in  evidence  a  transcript  of 
the  judgment  roll  in  an  action  conmienced  in  the  circait 
court  for  Marion  county  on  the  twenty-seventh  day  of  July, 
1871,  by  Emerance  Oroslouis  v.  S,  T.  Northcut^  one  of  the 
appellants,  for  the  recovery  of  the  land  described  in  the 
complaint,  wherein  the  said  Emerance  was  adjudged  to  be 
the  owner  of  the  land  in  controversy.  They  also  offered 
parol  evidence  to  prove  that  Emerance  Groslouis  was  for- 
merly the  wife  of  Hubert  Petit,  from  whom  he  obtained  a 
divorce,  and  that  by  a  deed  from  her  the  title  became  vested 
in  the  respondent. 

Knight  and  Lard,  for  appellants. 

B.  F.  Bonham,  W.  W.  Thayer,  and  Q.  W.  Lawsonj  for 
respondent. 

By  the  Court,  Kelly,  C.  J. : 

This  is  an  action  of  ejectment  brought  to  recover  a  tract 
of  land  known  as  the  north  half  of  the  donation  claim  of 
Hubert  Petit  and  Emerance  Petit,  his  wife,  being  that  por- 
tion of  it  set  apart  by  the  surveyor-general  of  Oregon,  to 
the  said  Emerance,  to  whom  a  patent  was  issued  by  the 
United  States.  S.  T.  Northcut,  one  of  the  appellants,  for- 
merly claimed  the  land,  deriving  his  title  under  a  decree  of 
divorce  made  at  the  September  term,  1857,  of  the  district 
court  of  Oregon  territory  for  Marion  county,  wherein  the 
court  decreed  that  the  north  half  of  the  said  land  claim, 
which  belonged  to  Emerance  Petit,  should  be  vested  in 
Delia  and  Josephine,  the  minor  children  of  the  parties  in 
the  divorce  suit;  and  a  subsequent  sale  of  the  same  land  to 
him  by  the  guardian  of  said  minor  children.  Under  the 
guardian's  sale  he  obtained  possessiop  of  the  land. 
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In  1871  an  action  of  ejectment  was  commenced  in  Uie  cir-> 
cuit  court  for  Marion  county,  by  Emerance  Groelouis  (for* 
merly  £merance  Petit),  against  S.  T.  Northcut,  to  recover 
this  land,  and  it  was  adjudged  by  the  court  that  she  was  the 
owner  of  it.  {Groslouis  v.  Northeut^  8  Or.  394.)   The  court 
held  in  that  case,  that  inasmuch  as  the  pleadings  in  the  di- 
vorce made  no  reference  to  the  property  of  Emerance  Petit, 
the  territorial  district  court  could  not,  by  its  decree,  trans- 
fer the  title  to  the  land  from  her  to  her  children,  under  the 
eighth  section  of  the  act  of  January  17,  1854,  relating  .to 
divorce  and  alimony.     (Or.  Stat  540.)     This  judgment  was 
afterwards  aflirmed  by  the  supreme  court  at  the  January 
term,  1878.    On  the  fourteenth  of  October,  1875,  the  ap- 
pdlants  obtained  a  quitclaim  deed  from  Hubert  Petit,  con* 
veying  to  them  his  right,  title,  and  interest  in  the  said  dona- 
tion land  claim. 

The  position  now  taken  by  the  .appellants  is,  that  inas- 
much as  the  court  decided  in  the  case  of  Oroalouis  v.  North* 
cut  that  the  decree  of  divorce  in  Petit  v.  Petit  did  not  dis- 
pose of  the  property  of  Emerance  Petit,  the  legal  effect  of  the 
decree  was  to  vest  the  title  to  the  same  in  h^  husband,  be- 
cause the  wife  was  the  guilty  party  in  the  divorce  suit.  In 
support  of  this  positicm  appellant's  counsel  refer  to  a  clause 
in  the  eighth  section  of  the  act  of  January  17,  1854,  as  fol- 
lows: ^^And  all  'ptoperij  and  pecuniary  rights  and  interest, 
and  all  rights  touching  the  children,  their  custody  and  guar- 
dianship, not  otherwise  disposed  of  or  regulated  by  the  or- 
der of  the  court,  shall,  by  such  divorce,  be  divested  out  of 
the  guilty  party  and  vested  in  the  party  at  whose  instance 
the  divorce  was  granted."  They  contend  that  by  operation 
of  the  statute  just  quoted,  Hubert  Petit,  became  the  owner 
of  his  divorced  wife's  property,  including  the  land  in  con- 
troversy, and  that  by  his  deed  to  them  they  now  have  the 
legal  title  to  it. 

The  case  was  tried  in  the  court  below  without  the  inter- 
vention of  a  jury,  and  wholly  upon  record  testimony,  which 
is  now  before  us.  And  without  going  into  an  examination, 
or  giving  an  opinion  upon  the  many  intricate  and  important 
questions  presented  in  the  argument  of  counsel  on  both 
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sides,  it  is  sufficient  for  us  to  say  that  the  appellants  must 
recover  in  this  action,  if  at  all,  upon  the  strength  of  their 
own  title.  And  this  title,  by  the  very  records  adduced  to 
support  it,  is  shown,  we  think,  to  be  fatally  defective. 
As  one  of  the  muniments  of  their  title  they  produce  in  evi- 
dence and  rely  upon  the  decree  of  divorce  granted  by  the 
distnct  court  at  the  Sept^nber  term  in  1857,  in  the  case  of 
Hubert  Petit  v.  Emerance  Petit.  The  decree  was  made  at 
tihtat  term  of  the  court,  but  through  some  inadvertence  it 
was  not  then  entered  of  record,  and  not  until  the  September 
term,  1859,  two  years  afterwards,  when  it  was  entered  nuno 
pro  tunc  as  of  September  term,  1857. 

A  certified  copy  of  the  entire  record  shows  that  the  peti* 
tion  for  a  divorce  sworn  to  on  the  second  day  of  September, 
1867,  and  filed  on  that  day,  4ind  the  decree  entered  nuno  pro 
tvnc  are  all  and  the  only  records  in  the  casei  There  is  no 
evidence  of  the  service  of  a  summons  upon  the  defendant, 
Emerance  Petit,  other  than  the  recital  in  the  decree  itself, 
which  is  as  follows:  '^And  it  furth^  appearing  that  de- 
fendant had  been  served  by  publication  as  required  by  law." 
The  law  then  in  force  governing  the  mode  of  service  of  a 
smnmons  in  cases  of  divorce  was  as  follows: 

"Sec.  6.  If  the  defendant  is  not  a  resident  of  the  territory, 
or  can  not  for  any  cause  be  personally  summoned,  the  court 
or  judge  in  vacation  may  order  notice  of  the  p^idency  of 
the  suit  to  be  given,  in  such  manner  and  during  such  time 
as  shall  appear  most  likely  to  convey  a  knowledge  thereof 
to  the  defendant,  without  undue  expense  or  delay;  and  if 
no  such  order  be  made,  it  shall  be  sufficient  to  publish 
such  notice  in  a  weekly  newspaper  printed  in  or  nearest  to 
the  county  in  which  the  suit  is  pending,  four  weeks  in 
succession,  and  if  the  defendant  fail  to  appear  and  make  de- 
fense, at  the  first  term  after  such  notice.  Or  after  ten  days' 
personal  service  of  summons,  the  evidence  may  be  heard, 
and  the  cause  decided  at  that  term,  or  compulsory  process 
may  be  had  to  obtain  an  appearance  or  answer,  if  it  be 
necessary  to  the  disposition  of  property  or  of  children." 

It  will  be  perceived  that  there  were  two  ways  of  serving 
notice  of  the  pendency  of  a  suit  for  divorce  upon  a  non- 
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resident  defendant,  or  one  upon  whom  personal  service 
could  not  be  made.  One  was  by  an  order  .of  the  court  or 
judge,  that  the  notice  should  be  given  in  such  manner  as 
would  nK)st  likely  convey  a  knowledge  of  the  pending  suit 
to  the  defendant,  and  save  the  parties  from  any  unnecessary 
expense  of  publication.  The  othdr  mode  of  service,  when 
no  such  order  existed,  was  by  publication  in  a  weekly  news- 
paper printed  in  or  near  the  county  in  which  the  suit  was 
pending,  for  four  w'eeks  in  succession. 

In  the  case  of  Petit  v.  Petit^  the  record  recites  the  manner 
in  which  service  was  made,  that  is,  ^^by  publication  as  re- 
quired by  law,"  and  there  is,    therefore,  no  presumption 
raised  that  it  was  made  in  pursuance  of  any  order  of 'the 
court   or  judge.     Where  the  record  discloses  a  particular 
mode  adopted  to  acquire  jurisdiction  over  ihe  person  of  a 
defendant,  if  that  is  not  sufficient  to  confer  the  jurisdiction, 
it  will  not  be  presumed  that  any  other  mode  was  adopted, 
or  that  jurisdiction  was  acquired  in  any  other  way,  imless 
there  is  something  further  in  the  record  on  which  to  base 
9ich  presumption.     It  may  be  conceded  that  where  the 
record  is  silent  as  to  the  mode  of  acquiring  jurisdiction,  it 
will  be  presumed.    But  where  the  record  shows  the  mode 
reecHied  to,  there  is  nothing  either  in  authority  or  reason 
that  will  warrant  the  presumption  that  another  mode  was  * 
resorted  ta    That  would  be  presuming  against  the  plain 
implication  of  the  record.    {Ely  v.  Tollman^  14  Wis.  80.) 
There  having  been  no  other  mode  of  service  in  the  di-^ 
Torce  case  than  the  alleged  publication,  was  that  a  sufficient 
compliance  with  the  requirements  of  the  law  to  give  the 
court  jurisdiction  over  the  person  of  the  defendant?    The 
statute  required  four  weeks'  publication.    The  petition  for 
a  divorce  was  filed  on  the  second  day  of  September,  1857, 
and  wilv  four  weeks  of  that  month  remained.    Even  if  the 
first  publication  had  been  made  on  the  day  the  petition  was 
filed  (and  it  could  not  have  been  before) ,  the  service  would 
not  have  been  complete  before  the  first  day  of  Oetdber^ 
Section  6  of  the  act  before  quoted,  provides  that  "if  the  de^ 
fendant  fail  to*  appear  and  make  dtffense  at  the  first  term 
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after  such  notioe    *  *    *    the  evidenoe  may  be  heard  andi 
the  cause  decid^  at  that  term." 

It  is  true  the  decree  of  the  court  recites  ^^that  the  defeud- 
ant  had  been  served  by  publication  as  required  by  law/' 
and  it  is  well  settled  that  a  court  of  general  junsdiction 
proceeding  within  the  scope  of  its  powers  will  be  presumed 
to  have  jurisdiction  to  give  the  judgments  and  decrees  it 
renders  until  the  contrary  appears.  And  it  is  equally  well 
settled  in  this  state  that  where  there  is* a  recital  in  a  judg- 
ment of  due  service  of  a  summons  upon  a  defendant,  noth- 
ing short  of  a  clear  contradiction  in  the  judgment  roll  will 
affect  the  recital.  {Ladd  v.  Higley^  6  Or.  296.)  But  where 
a  decree  contains  a  recital  that  due  service  was  made. and 
the  return  of  the  sheriff  purports  to  set  out  the  mode  of 
service,  and  the  mode  set  out  is  insufficient,  the  recital  will 
not  aid  the  return.     (Heatherly  v.  Hadley^  4  Or.  2.) 

Although  the  decree  which  granted  a  divorce  to  Hubert 
Petit,  recited  a  service  by  publication  of  the  notice,  yet  it 
is  manifestly  an  impossibility  that  it  could  have  be^i  pub- 
lished four  weeks  before  the  first  day  of  October,  when  the 
first  publication  was  on  or  after  the  second  day  of  Septem- 
ber. It  therefore  necessarily  follows,  that  the  decree  of 
divorce  granted  at  the  September  term  was  made  when  the 
*  court  had  no  jurisdiction  of  the  person  of  Emerance  Petit, 
and  no  principle  of  law  is  more  clearly  settled  tiian  that  a 
judgment  or  decree  rendered  by  a  court  which  has  no  juris- 
diction of  the  subject-matter  of  the  suit,  or  of  the  person  of 
the  defendant,  is  void,  and  that  it  will  be  so  treated  when- 
ever it  is  drawn  in  questiim.  (Hunaaker  v.  Coffin^  2  Or. 
107.) 

There  is  another  reason  why  the  decree  made  in  the  di- 
vorce suit  can  not  be  upheld.  The  court  which  rendered  it, 
although  one  of  general  jurisdiction,  was  thai  exercising  a 
special  power  conferred  upon  it  by  statute,  and  not  accord- 
ing to  the  course  of  the  common  law.  And  in  such  cases, 
even  a  court  of  general  jurisdicticm  must  strictly  comply 
with  the  requirements  of  the  statute  in  its  proceedings,  and 
this  compliance  must  affirmatively  appear  from  the  record 
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itself;  and  unless  it  does  so  appear,  no  presumption  will  be 
indulged  to  sustain  the  validity  of  its  judgments  or  decrees. 
(Beatherly  v.  Hadley^  4  Or.  1 ;  Galpin  v.  Page^  18  Wallace, 
350;  Commonwealth  v.  Bloody  97  Mass.  640;  1  Smith's  Lead- 
ing Gases,  1116.)  In  England  the  ecclesiastical  courts  only, 
hid  jurisdiction  in  cases  of  divorce.  They  were  unknown 
to  the  courts  of  common  law,  and  it  is  by  statutory  enact- 
ment only  that  our  courts  of  general  jurisdiction  take  cogniz- 
ance of  such  cases.  And  the  service  of  a  notice  to  the  de- 
fendant to  appear  and  answer,  made  by  publication  instead 
of  personal  service,  is  also  in  derogation  of  the  common  law 
mode  of  service.  It  is  to  cases  of  this  kind  that  the  lan- 
guage of  Mr.  Justice  Field,  in  the  case  of  Galpm  v.  Page^ 
applies :  ^^Where  the  especial  powers  conferred  are  exercised 
in  a  special  manner,  not  according  to  the  course  of  the  com- 
mon law,  or  where  the  general  powers  of  the  court  are  ex- 
ercised over  a  class  of  cases  not  within  its  ordinary  juris- 
diction, upon  the  performance  of  prescribed  conditions,  no 
sadi  presumption  of  jurisdiction  will  attend  the  judgmefit 
of  the  court  The  facts  essential  to  the  exercise  of  the 
special  jurisdiction  must  appear  upon  the  record." 

The  service  of  the  notice  upon  the  defendant,  Emerance 
Petit,  having  been  made  by  publication,  the  record  should 
disclose  affirmatively  how  and  when  and  where  it  was  pub- 
lished, so  that  an  inspection  of  it  would  clearly  show  that 
every  requirement  of  the  statute  had  been  strictly  complied 
with.  Failing  to  do  this,  the  decree  amounts  to  nothing, 
and  it  can  not  be  invoked  to  sustain  the  appellants'  cause  of 
action,  and  as  this  decree  was  and  is  the  foundati(m  of  their 
title,  that  necessarily  fails  also.  It  is  needless,  therefore, 
to  pass  upon  the  other  points  of  error  raised  in  the  record, 
and  the  judgment  of  the  court  below  will  be  affirmed. 

Mr.  Justice  Boiaa  dissented. 
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JOHN  A.  CRAWFORD,  Appellant,  v.  8.  H.  ROBERTS^ 

Respondent. 

Pleading — Statute  of  Limitations  of  Another  State. — ^An  answer 
which  alleges  that  the  note  on  which  the  action  is  based  was  exe- 
cuted in  the  State  of  California,  and  that  the  maker  thereof  was 
a  resident  of  said  state  at  the  time  of  its  execution,  and  has  been 
ever  since,  is  insufficient.  Under  section  26  of  the  code,  in  plead- 
ing the  statute  of  limitation  in  force  in  another  state,  in  bar  of  the 
action,  it  must  be  averred  that  the  cause  of  action  arose  in  that 
state,  and  was  between  non-residents  of  this  state. 

Promissory  Note — ^Release  of  one  Joint  Maker. — A  release  of  one 
joint  maker  of  a  joint  and  several  promissory  note,  by  the  holder 
thereof,  operates  as  a  discharge  of  all  the  joint  parties  to  said  note. 

Affidavit  for  Attachment — Ultimate  Facts  only  to  be  Stated. — 
Under  the  act  of  1876,  an  affidavit  for  an  attachment  need  not  state 
the  probative  facts  out  of  which  the  indebtedness  of  defendant 
arose,  but  it  is  sufficient  if  the  ultimate  facts  required  by  the 
statute  be  shown  as  the  basis  of  the  writ 

Appeal  from  Linn  County*  The  facts  are  stated  in  the 
opinion. 

B.  S.  Strahan^  for  appellant. 
Humphrey  A  Wolverton^  for  respondenL 

By  the  Court,  Pbim,  J. : 

This  was  a  several  action  against  the  respondent  upon  a 
joint  and  several  promissory  note,  made,  executed,  and  de- 
livered by  him  and  B.  B.  Freeland  to  the  appellant,  at  San 
Francisco,  California,  on  May  1,  1869. 

To  this  cause  of  action  the  respondent  undertook  to  set 
up  two  defenses:  1.  That  said  note  was  executed  and  made 
payable  in  the  state  of  California ;  that  the  respondent  was^ 
at  the  time  of  the  making  of  said  note,  a  resident  thereof, 
and  has  been  ever  since,  and  now  is  a  resident  of  said  state, 
and  the  statute  of  limitation  of  the  state  of  California  is 
there  set  up  in  bar  of  said  cause  of  action,  to  wit,  four  years, 
the  statute  being  set  out  in  proper  form ;  2.  The  second  de- 
fense is  that  the  respondent  was  discharged  from  his  liabil- 
ity upon  said  note,  on  the  ground  that  the  appellant,  for  a 
valuable  consideration,  prior  to  the  commencement  of  the 
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^OQ,  had  agreed  to  discharge  and  did  discharge  the  said 
Freeland,  his  co-joint  maker,  from  all  liability  upon  Said 
note. 

Both  of  these  defenses  were  demurred  to  by  the  appel- 
lant, and  said  demurrer  being  overruled  by  the  court,  and 
the  appellant  electing  to  stand  upon  his  demurrer,  the 
<*ourt  rendered  judgment  against  him  for  costs,  from  which 
be  has  appealed  to  this  court,  A  motion  was  also  interposed 
by  the  respondent  in  the  court  below,  to  discharge  the  at- 
tachmeut,  upon  the  ground  of  the  insufficiency  of  the  affi- 
^Tit  to  authorize  the  issuance  of  the  writ,  whidi  was  sus- 
tained by  the  court 

The  overruling  of  the  demurrer  to  these  defenses  and  the 
sustaining  of  this  motion  to  dissolve  the  attachment,  are  the 
grocmds  of  error  complained  of  by  the  appellant.  The  first 
separate  answer,  we  think,  fails  to  contain  facts  sufficient  in 
law  to  constitute  a  de&nse  to  the  action,  in  this — ^it  fails  to 
show  that  the  cause  of  action  arose  between  n(m-residents 
of  this  state,  which  is  an  essential  fact,  that  must  be  alleged 
in  order  to  show  that  the  action  was  barred  in  the  state  of 
Califomia. 

It  is  alleged  that  the  nbte  was  executed  in  state  of  Cali- 
fomia and  that  the  respondent  was  resident  of  said  state, 
has  been  ever  since,  and  now  is,  but  it  fails  to  allege  that 
the  appellant  is  now  or  ever  was  a. resident  of  said  state. 
And  in  this  it  is  defective,  and  insufficient  to  bring  the  de- 
fooae  within  the  provisions  of  sec.  26,  p.  109  of  the  Code. 
That  section  is  in  these  words :  ^^When  the  cause  of  action 
has  arisen  in  another  state  *  *  *  between  non-residents 
of  this  state,  and  by  the  laws  of  the  state  where  the  cause 
of  action  arose  an  action  can  not  be  maintained  thereon  by 
reason  of  the  lapse  of  time,  no  action  shall  be  maintained 
thereon  in  this  state."  The  demurrer  of  appellant  to  this 
defense  we  think  was  improperly  overruled. 

The  facts  alleged  in  the  second  separate  answer  we  think 
ace  sufficient  to  constitute  a  defense  to  this  action,  and  that 
the  demurrer  to  said  defense  was  properly  overruled  by  the 
court  It  is  a  well-settled  rule  of  elementary  law  that  "a 
release   of   one   joint  maker  by  the  holder    ♦     •     ♦   wUl 
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discharge  all  the  joint  parties,  for  such  a  release  is  a  com- 
plete bar  to  any  joint  suit,  aqd  no  separate  suit  can  be 
maintained  in  such  case."  (Story  on  Promissory  Notes,  sec. 
425;  Chitty  on  Bills,  314;  18  Pick.  414.) 

The  only  remaining  ground  of  error  is  based  upon  the 
ruling  of  the  court  in  sustaining  the  motion  of  respondent 
to  dissolve  the  attachment.  This  motion  was  based  upon 
the  insufficiency  of  the  affidavit  to  authorize  the  clerk  to 
issue  the  writ,  and  the  court  below  entertaining  this  view, 
dismissed  the  attachment.  The  affidavit  is  in  the  language 
of  the  statute  without  undertaking  to  set  out  the  probative 
•  facts  necessary  to  establish  the  ultimate  facts  required  by 
the^  statute  to  be  shown  as  the  basis  of  the  writ  The  present 
statute  under  which  the  attachment  was  issued  was  taken 
from  the  California  practice  act,  and  was  fidopted  in  1876, 
and  it  is  a  familiar  rule  of  construction  that  the  legislature, 
in  adopting  the  statute  of  another  state,  adopts  along  with 
it  the  judicial  construction  of  that  state,  as  understood  at 
the  time. 

In  Wheeler  v.  Farmer^  38  Gal.  216,  the  supreme  court  of 
California  had  the  precise  question  presented  here  before 
it,  and  Justice  Sprague,  in  passing  upon  the  question,  said : 
"Under  our  statute,  it  is  the  duty  of  the  court  in  which  the 
suit  is  commenced  to  issue  the  writ  upon  the  filing  by  the 
plaintiff  of  an  affidavit  stating  the  ultimate  facts  in  the 
language  of  the  statute,  together  with  an  undertaking  in 
amount  and  form  as  defined  by  statute.  Upon  such  com- 
pliance with  the  statute,  the  plaintiff  d^nands  as  a  right  the 
issuance  of  the  writ,  and  in  issuing  the  writ  the  clerk  has  no 
discretionary  power.  He  but  performs  a  ministerial  .duty 
in  obedience  to  a  plain  statutory  mandate.^'  He  then  pro- 
ceeds to  comment  on  the  New  York  authorities  cited,  hold- 
ing that  they  are  inapplicable  to  their  statute.  That  in 
New  York,  to  authorize  the  issuance  of  the  writ,  both  under 
the  revised  statutes  and  the  code,  a  state  of  facts  had  to  bo 
shown  to  the  satisfaction  of  a  judicial  officer  to  whom  the 
application  was  made.  And  in  Weaver  v.  Hayward^  41  Cal. 
117,  on  the  same  question  being  presented  to  the  court,  it 
was  held  that  ''the  affidavit  for  an  attachment  need  nol 
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state  the  facts  out  of  which  the  indebtedness  of  the  defend- 
ant to  the  plaintiff  arose."  We  think  the  court  erred  in 
dissolving  the  attachment  on  this  ground. 

The  judgment  of  the  court  below  is  affirmed  as  to  the 
overruling  of  the  demurrer  to  second  defense,  and  reversed 
as  to  first  defense.  It  is  therefore  ordered  that  this  cause 
be  remanded  to  the  court  below  for  further  proceedings. 


JAMES  S.    COOPER,   Respondent,  v.  JOHN   W.    Mo- 

GREW  BT  AL.,  Appellants. 

Complaint^— AcnoN  on  Undertaking  in  Replevin. — In  an  action 
brought  upon  an  undertaking  in  replevin,  facts  were  alleged 
showing  the  commencement  of  the  action,  the  undertaking  for  the 
immediate  delivery  of  the  property  in  controversy,  its  delivery,  and 
the  failure  to  prosecute  the  action  of  replevin,  or  redeliver  the  prop- 
erty. The  complaint  then  alleges,  that  hy  reason  of  the  premises 
aforesaid,  said  undertaking  has  become  forfeited  to  this  plaintiff, 
and  an  action  has  accrued  to  this  plaintiff  against  the  said  defend- 
ants, jointly  and  severally,  and  he  hath  right  to  demand  and  have 
from  the  said  defendants^  the  said  sum  of  one  thousand  two  hun- 
dred dollars.  Held,  That  the  facts  so  stated  are  sufficient  to  con- 
stitute a  cause  of  action. 

Lavsuhid  and  Tenant — Tenancy,  in  Crop. — Where  a  landlord  leases 
land  and  reserves  a  part  of.  the  crop  as  rent,  the  tenant  can  not  sell 
or  dispose  of  the  part  so  reserved.  The  landlord  and  tenant  are 
tenants  in  relation  to  such  crop. 

Appeal  from  Polk  County. 

This  is  an  action  brought  upon  an  undertaking  in  an  ac- 
tion of  replevin,  heretofore  brought  by  the  appellant  Mc- 
Grew  against  this  respondent,  for  the  recovery  of  certain 
wheat  and  oats.  The  undertaking  in  the  replevin  action 
was  executed  by  McGrew,  with  Townsend  and  Logan  as 
sureties,  and  was  for  the  unmediate  delivery  of  the  property 
sued  for,  which  delivery  was  had.  Thereafter  the  defend- 
ant in  the  replevin,  the  respondent  here,  had  a  judgment  of 
nonsuit;  but  the  grain,  which  was  the  subject  of  the  con- 
troversy, was  never  redelivered. 

The  additional  facts  are  stated  in  the  opinion. 

5.  8.  Strahan  and  J.  J,  Daly^  for  appellanta 
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Butler  dk  Trtdtt^  and  TUmon  Ford^  for  respondent. 

By  the  Court,  Boise,  J.: 

It  is  claimed  in  this  case,  by  the  appellant,  that  the  com- 
plaint of  the  plaintiff  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  complaint,  in  setting  out  the 
proceedings  in  the  replevin  action,  shows  what  property 
was  taken  in  that  action,  and  the  termination  of  the  action 
in  favor  of  the  defendant  therein,  who  is  the  plaintiff  in 
this  action.  This  termination  of  the  action 'to  recover  the 
property  shows  a  breach  of  the  undertaking  which  the 
plaintiff  in  this  action  alleges  in  terms.  He  then  alleges 
that  by  reason  of  such  forfeiture,  and  because  the  defend- 
ant still  retains  the  possession  of  said  property,  or  its  value, 
and  refuses  to  deliver  to  plaintiff  either  the  property  or  its 
value,  he  is  entitled  to  recover  of  the  defendant  the  sum  of 
one  thousand  two  hundred  dollars,  which  he  says  is  justly 
due  and  owing  to  him,  by  reason  of  snch  forfeiture,  etc. 

This  complaint  is  not  perfect  in  form,  but  taken  all  to- 
gether, it  shows  the  plaintiff's  cause  of  action,  and  is,  we 
think,  sufficient,  for  the  facts  are  in  it  out  of  which  the 
plaintiff's  cause  of  action  arises.  The  breach  of  the  under- 
taking gives  the  plaintiff  a  cause  of  action  for  nominal  dam- 
ages, and  as  it  appears  what  property  was  taken,  and  as  the 
plaintiff  claims  that  he  is  entitled  to  recover  for  such  breach 
and  taking  and  retaining  of  the  property,  one  thousand  two 
hundred  dollars,  the  defendant  is  fully  advised  by  the  com- 
plaint, of  the  plaintiff's  claim.  (Bliss  on  Code,  Pleading, 
437;  Morris  on  Replevin,  259.)  It  is  also  claimed  that  the 
circuit  court  erred  in  giving  the  instruction  to  the  jury 
which  is  set  out  in  the  bill  of  exceptions.  In  the  bill  of 
exceptions  it  appears  that  the  plaintiff,  to  support  the  issues 
on  his  part,  introduced  evidence  tending  to  show  that  he 
had  leased  the  premises  upon  which  the  wheat  and  oats 
grow,  which  are  the  subject  of  this  controversy,  to  one 
John  Chandler,  and  that  by  the  contract  between  them, 
Cooper  was  to  receive  the  amount  of  fivQ  hundred  bushels 
of  wheat  for  the  land,  to  be  taken  out  of  the  first  wheat 
threshed  on  the  premises,  and  also  produced  a  certain  bill 
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of  sale  of  Chandler's  interest  in  said  wheat  and  oats,  a 
copy  of  which  is  hereto  attached  marked  exhibit  ^'A/'  and 
made  a  part  of  this  bill  of  exceptions,  and  hereupon  plain- 
tiff rested  his  cause. 

The  defendant,  to  support  the  issues,  on  his  part  intro- 
duced a  mortgage  on  the  said  crop  by  said  Chandler  to  said 
defendant,  executed  on  the  sixteenth  day  of  May,  1878,  a 
copy  of  which  is  hereto  attached,  marked  exhibit  ^'B,'"  and 
made  a  part  of  the  bill  of  exceptions ;  and  also  offered  evi- 
denoe  tending  to  show  that  he  had  taken  possession  of  the 
property  described  in  said  mortgage  on  or  about  the  six- 
teenth day  of  August,  1878 ;  and  also  the  pleadings  and  pro- 
ceedings in  the  action  by  the  said  John  W.  McGrew  against 
the  said  J.  S.  Cooper,  and  the  value  of  the  property  in  dis- 
pute, and  rested.   After  argument  of  counsel  pro  and  con, 
the  court,  among  other  things,  instructed  the  jury  substan- 
tially as  follows,  to  wit:  "If  the  jury  believe  from  the  evi- 
dence that  by  t^e  contract  between  Chandler  and  plaintiff. 
Cooper,  in  regard  to  tiie  letting  of  the  land,  plaintiff  was 
to  receive  five  hundred  bushels  of  wheat  from  the  crop 
raised  on  the  land,  the  first  five  hundred  bushels  threshed, 
for  the  use  of  the  ground,  or  that  Chandler  was  to  have  all 
the  crop  over  and  above  the  five  hundred  bushels  to  pay 
him  for  his  work ;  the  plaintiff's  five  hundred  bushels  to  be 
left  on  the  place  and  received  there  by  him ;  then  the  plain- 
tiff and  Chandler  were  tenants  in  common,  and  neither  could 
sell  any  more  than  his  own  interest  in  the  crop,  and  Mc- 
Grew only  took  the  interest  of  Chandler,  what  there  might 
be  over  and  above  five  hundred  bushels,  by  his  purchase  or 
mortgage.''    To  which  instruction  and  charge  the  defend- 
ants by  his  counsel,  then  and  there  excepted. 

Exhibit  "A"  referred  to,  purports  to  convey  and  release 
nnto  the  Coopers  all  the  right,  title,  and  interest  which  the 
aid  Chandler  had  in  the  premises  and  crops  on  the  twenty- 
third  day  of  August,  1878,  and  nothing  more. 

The  issue  left  to  the  jury  to  which  this  instruction  is  di- 
rected, was  whether  or  not  Cooper  had  leased  the  land  and 
reserved  as  rent  therefor  a  part  of  the  crop  raised;  if  the 
Juiy  found  that  the  lease  was  on  this  condition  as  to  rent^ 
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we  think  that  the  lessor  has  a  right  to  retain  the  rent  which 
was  on  the  land  in  his  possession,  and  that  it  was  not  the 
subject  of  sale  by  the  tenant.  (See  the  case  of  Moulton  v. 
RoUnaon,  7  Foster  (27  N.  H.)  550.)  It  is  held  that  "it 
could  never  be  the  intention  or  consent  of  any  judicious 
landlord,  nor  the  wish  of  any  honest  tenant,  that  the  farmer 
should  have  no  security  for  his  share  of  the  profits  but  tlie 
honesty  of  his  tenant;  nor  that  the  tenant  should  have  it  in 
his  power  to  sell  the  entire  crop,  or  subject  it  to  the  pay- 
ment of  his  debts;  when  in  equity  and  justice  neither  he 
nor  his  creditors  have  any  claim  to  more  than  an  undivided 
share  of  it. 

The  policy  of  the  law  is  to  give  such  effect  to  the  con- 
tract of  the  parties  as  will  carry  out  their  intentions,  when- 
ever it  can  be  done  without  hazard  to  the  rights  of  others. 
And  the  landlord,  having  reserved  a  share  of  the  crop,  is  as 
to  that  share  a  tenant  in  common  with  the  tenant,  and  this 
is  not  inconsistent  with  the  possession  of  the  tenant  in  his 
capacity  of  cultivating  the  land  and  disposing  of  his  share 
of  the  crop.  The  tenant  can  not  sell  or  dispose  of  the  shai*e 
of  the  landlord,  nor  can  such  share  be  levied  on  for  the 
debts  of  the  tenant.  It  seems  to  us  that  this  is  a  just  rule 
to  be  applied  in  such  cases,  as  the  rights  of  the  landlord 
and  tenant  are  both  secured,  and  the  rights  of  third  parties 
ard  not  unjustly  affected,  for  the  creditors  of  the  tenant 
should  have  no  claim  on  the  crop  greater  than  the  owner- 
ship of  the  tenant  in  it.     (10  Pick.  205;  15  Barb.  599.) 

We  have  disposed  of  the  questions  in  this  case,  and  find 
no  substantial  error,  and  the  judgment  of  the  circuit  court 
wiU  be  affirmed. 


L.  ELEINS,  ApFELiiANT,  V.  O.  PABRISH,  Respondent. 

SuGHT  Evidence  Admissible. — Where  there  are  several  issues  of  fact 
made  by  the  pleadings  to>be  tried  by  a  jury,  it  is  not  error  to  admit 
any  evidence,  however  slight,  which  tends  to  prove  any  fact  so 
put  in  issue. 

Appeal  from  ^  Linn  CJounty. 

This  action  is  founded  on  an  instrument  in  writing  where- 
by  the   respondent  agreed  to   deliver  to  the  appellant  a 


Jul  1880.]  Ei«kin8  v.  Pabbish.  881 

suffideat  number  of  American  brood  mares  and  colts  at 
their  actual  cash  value  to  amount  to  one  thousand  dollars, 
tt  Wain  Claypool's,  on  the  Upper  Ochico,  in  Wasco  county, 
Oregon,  on  the  first  day  of  October,  1878.  It  is  alleged  on 
the  part  of  the  appellant  that  the  respondent  failed  to  de- 
lifer  the  mares  and  colts  at  the  place  named,  to  the  ap- 
pellant's damage,,  eta 

The  answer  of  the  respondent  denies  the  alleged  failure, 
and  alleges  that  on  the  first  of  October,  1878,  the  parties 
entered  into  another  agreement  whereby  the  place  of  de- 
livery of  the  mares  was  changed   to  Henry   Clicks',   on 
Willow  creek  in  Wasco  county;  that  the  respondent  was 
ready  to  comply  with  the  agreement  at  the  appointed  time, 
bat  that  the  appellant  was  not  present  or  ready  to  receive 
the  property.    The  reply  puts  in  issue  the  material  allega- 
doDS  in  the  answer.    The  respondent  had  a  verdict  and 
judgment.     The  errors  assigned  are  as  follows:     1.    The 
oDurt  erred  in  allowing  respondent's  counsel  to  ask  the  wit- 
ness, G.  Parrish,  the  following  questions:     ^^State  what 
kind  of  a  country  it  was  where  the  horses  were  to  be  de- 
livered, and  what  knowledge  Mr.  Elkins  had  of  the  country 
at  the  time   the  contract  was  made."    2.    ^^What  is  the 
ooontry  there  used  for,  and  how  is  it  used!"    8.    ^'State 
whether  the  country  is  fenced  at  the  place  where  the  horses 
were  to  be  delivered,   and   where  they   were   kept."    4. 
^State  what  knowledge  Elkins  had  of  the  country  at  the 
time  the  contract  was  made  as  to  how  stock  was  kept  there  ?" 

Weatherfard  dk  Blackbumj  PoweU  dh  Bilyeuj  for  appel- 
lant 

L.  Flinty  R,  8.  Strahan^  L.  Bih/eu^  for  respondent. 

By  the  Court,  Pbim,  J. : 

It  is  claimed  by  appellant  that  the  court  erred  in  allowing 
certain  questions  to  be  asked  and  answered  by  the  respond- 
ent as  follows: 

L  "State  what  kind  of  country  it  was  where  the  horses 
were  to  be  delivered,  and  what  knowledge  Mr.  Elkins  had 
of  the  country  at  the  time  the  contract  was  made?"  Answer. 
'^It  is  a  valley,  tamberless  country,  with  very  little  water, 
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but  covered  with  grass;  it  is  not  suitable  for  farming  pur- 
poses but  suitable  only  for  cattle,  except  iii  the  lower  part 
of  the  valley;  there  are  some  few  farms  and  houses.  Mr. 
Elkips  had  no  knowledge  of  the  Willow  creek  country  at 
that  time,  at  least  he  told  me  he  had  not" 

2.  "What  is  the  country  there  used  for,  and  how  is  it 
used!"  Answer.  "For  the  purpose  of  raising  and  pas- 
turing stock;  the  stock  are  turned  loose  upon  the  range." 
3.  "State  whether  the  country  is  fenced  at  the  place 
where  the  horses  were  to  be  delivered,  and  where  they  were 
kept."  Answer.  "It  is  fenced  where  the  horses  were  to 
be  delivered,  but  not  where  they  were  kept  on  the  range." 

4.  "State  what  knowledge  Elkins  had  of  the  country  at 
the  time  the  contract  was  made  as  to  how  stock  were  kept 
there?"  Answer.  "I  think  that  he  knew  that  .stock  were 
kept  there  loose  on  the  range,  as  stock  was  generally  kept 
in  that  country." 

By  reference  to  the  pleadings  it  will  be  seen  that  the  exe- 
cution of  the  written  agreement  upon  which  the  action  is 
based  is  admitted  in  the  answer  of  respondent,  but  that 
every  allegation  of  default  is  denied.  And  in  the  separate 
answer  it  is  alleged  that  by  subsequent  parol  agreement, 
the  place  of  delivery  specified  in  the  written  agreement  was 
waived  and  changed  to  Henry  Clicks,'  in  Willow  creek, 
Wasco  county,  Oregon.  And  that  on  the  said  first  day 
of  October,  1878,  the  said  respond^it  was  at  the  said 
Henry  Clicks'  on  said  Willow  creek,  and  was  then  and  there 
able,  ready,  and  willing  to  deliver  said  horses,  mares,  and 
colts  to  the  said  appellant,  but  that  he  was  not  there  ready 
or  willing  to  receive  the  same.  And  then  it  is  further 
averred,  by  way  of  counter  claim,  that  respond^it  ever  since 
the  first  day  of  October,  1878,  has  constantly  kept  the  said 
mares  and  colts  for  the  appellant,  and  furnished  them  feed 
and  pasturage  and  the  necessary  care  and  attention,  and  that 
the  same  is  of  the  reasonable  value  of  three  hundred  dollars. 

All  these  allegations  of  new  matter  having  been  put  in 
issue  by  the  replication,  we  think  the  questions  to  which 
objections  are  made  were  admissible  as  tending  to  elicit 
facts  which  tend  to  prove  the  counter-claim  of  the  respond- 
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ent  If  the  oountry  was  unfenoed  and  stock  was  allowed 
to  run  loose  on  the  range,  and  a  herder  had  to  be  kept  with 
them,  it  was  more  expensive  to  keep  them  ready  for  deliv- 
ery than  it  would  have  been  if  the  stock  had  been  kept  in 
inclosed  pastures.  And  we  think  this  evidence  was  prop- 
erly submitted  to  the  ccmsideration  of  the  jury,  as  t>ending 
to  eiidt  facts  tending  to  prove  the  counter-claim  of  the  re- 
spondent 

It  appears  from  the  bill  of  exceptions  that  the  court,  in 
pissing  upon  the  admissibility  of  this  evidraice,  assi^nied 
the  following  reason  for  its  admission :  ^^Because  it  may  be 
presumed  that  the  parties  had  the  nature  of  the  country  or 
pUce  where  the  contract  was  by  its  terms  to  be  executed, 
in  view  at  the  time  the  contract  was  made,  and  for  the  rea- 
son that  the  circumstances  and  condition  of  the  subject  of 
the  contract,  and  of  time  and  place  when  and  where  it  was 
to  be  executed,  must  be  omsidered  in  construing  the  con- 

This  is  also  assigned  as  error,  but  no  exception  having 
been  taken  to  it  at  the  time,  it  can  not  be  reviewed  in  this 
court 

Judgment  of  the  court  below  affirmed. 


6.  W.  MILLEB,  Plaintut   and  Appellant,  v.  W.   N. 
VAUGHN,  Defendant  and  Eespondent. 

Watzs-ditch— Right  op  Way.— Where  the  owner  of  a  tract  of  land 
granted  to  another  the  right  of  way  for  a  mill-race,  to  conduct 
water  from  a  steam  above  the  land  to  a  mill  below  it,  the  grantee 
did  not  thereby  become  entitled  to  use  and  appropriate  the  water  of 
a  small  stream  on  the  land  of  the  grantor,  which  ran  across  the  line 
of  the  race. 

httM.— A  grant  of  the  right  of  way  over  land  for  a  mill-race  is  merely 
an  easement,  and  not  a  right  to  the  land  over  which  the  race  is 
constructed,  nor  to  water  flowing  over  the  land  Such  rights  re- 
main with  the  grantor,  and  no  express  reservation  is  necessary  in 
the  deed  granting  the  right  of  way. 

Appsal  from  Tillamook  County. 

On  the   sixteenth   day  of  August,  1872,  the  respondent 
sold  and  conveyed  to  W.  T.  Baxter  fixe  acres  of  land  for  a 
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mill-Rite,  and  on  the  same  day,  by  a  separate  deed,  con- 
veyed to  him  a  right  of  way  across  his  land  for  a  mill- 
race,  for  the  purpose  of  floating  logs  and  supplying  the  mill 
with  water,  as  follows: 

^^This  indenture,  made  the  sixteenth  day  of  August,  1872, 
between  Warren  N.  Vaughn,  of  the  county  of  Tillamook 
and  state  of  Oregon,  of  the  first  part,  and  William  T.  Bax* 
ter,  of  the  same  place,  of  the  second  part.  Whereas,  the 
said  parties,  at  the  time  of  the  sealing  and  delivering  of 
these  presents,  are  rightfully  seised  in  fee  a  certain  piece 
of  land  with  the  appurtenances,  in  the  county  of  Tillamook 
aforesaid;  and,  whereas  there  is  in  course  of  construction 
a  race  upon  a  certain  stream  of  water  known  as  the  Kilchis 
river,  the  said  party  of  the  second  part  Now,  therefore, 
know  all  men  by  these  presents,  that  I,  Warren  N.  Vaughn, 
in  pursuance  of  said  agreement,  and  in  consideration  of  the 
sum  of  one  dollar  to  me  paid  by  the  party  of  the  second 
part,  do  hereby  give,  grant,  sell,  and  convey  unto  the  said 
William  T.  Baxter  and  his  heirs  and  assigns,  a  right  of  way 
in  and  ever  the  land,  the  strip  of  land  being  of  the  width  of 
one  rod,  and  running  from  the  east  side  of  said  Vaughn's 
place,  thence  westerly  through  said  place  to  the  saw-mill  of 
said  party  of  the  second  part,  and  the  way  is  and  shall  for- 
ever be  of  said  dimensions;  and  also,  for  the  consideration 
above  mentioned,  the  said  Warren  N.  Vaughn  do  hereby 
give,  grant,  sell,  and  convey  to  the  said  William  T.  Baxter, 
his  heirs  and  assigns,  the  right  to  enter  into  the  said  strip  of 
land,  to  be  used  as  a  passage-way  as  aforesaid,  for  the  pur- 
pose of  floating  logs  and  supplying  water  to  said  mill.  The 
considerations  of  the  above  grant  are  as  follows,  the  par- 
ties agreeing  before  the  delivery  of  this  deed :  the  said  Bax- 
ter agrees  where  the  race  enters  and  leaves  the  inclosure  of 
said  Vaughn's  place,  he  will  construct,  or  cause  to  be  con- 
structed, a  good  gate,  for  the  purpose  of  preventing  stock 
from  entering  the  above-mentioned  premises,  and  keep  the- 
same  in  good  repair;  the  said  Vaughn  reserves  the  right  of 
putting  fences  or  bridges  across  the  said  race  at  any  point 
he  deems  necessary." 

At  the  date  of  the  deed,  Baxter  had  already  oommenoed 
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the  construction  of  the  mill-race  from  a  point  on  Ealchis 
hver  about  two  and  a  half  miles  above  the  mill,  towards 
the  land  of  Vaughn.  The  object  in  making  it  was  to  supply 
the  mill  with  water  from  Kilchis  river,  and  to  float  logs 
down  to  the  saw-miU,  and  this  could  only  be  done  by  dig- 
ging the  race  across  the  land  of  respondent,  which  was 
done  after  the  right  of  way  was  obtained.  Two  small 
streams  of  water  on  the  land  of  respondent  ran  across  the 
line  of  the  mill-race^  one  of  which  is  known  as  Vaughn 
creek,  and  since  its  completion,  both  of  them  flow  into  it. 
After  the  race  was  completed,  a  dam  was  made  at  the  head 
of  it,  to  turn  the  water  from  Kilchis  river  into  it.  The  dam 
only  remained  a  short  time,  when  it  was  washed  away,  and 
since  then  the  mill  has  been  supplied  with  water  during  the 
rainy  season  of  each  year  from  Vaughn  creek  and  the  other 
small  streanl^  which  flow  into  the  race. 

During  the  time  that  Baxter  remained  the  owner  of 'the 
mill,  he  did  not  claim  to  have  any  right  to  the  water  in 
Vau^m  creek,  and  the  understanding  between  him  and  the 
respond^it  was,  that  the  latter  could  take  it,  if  he  so  de- 
sired, in  a  flmne  across  the  race  and  use  it  as  he  should 
think  proper.  And  when  Baxter  did  nse  it  to  propel  the 
mill,  it  was  by  the  lic^ise  and  permission  of  the  respondent*. 
In  September,  1874,  the  interest  of  Baxter  in  the  mill  and 
its  appurtenances,  including  the  mill-race,  was  sold  at  sher- 
iff's saJe,  and  became  the  property  of  the  appellant.  For  some 
time  after  he  became  the  owner  of  the  mill  the  appellant 
did  not  claim  the  water  in  Vaughn  creek  as  a  right  under 
the  deed  giving  the  right  of  way  to  Baxter  for  the  mill-race, 
bat  finally  concluded  that  he  had  such  right  by  virtue  of  the 
deed.  In  February,  1879,  the  respondent,  by  constructing 
1  flame  across  the  mill-race  at  Vaughn  creek,  diverted  the 
water  of  that  stream  from  the  race  into  its  ancient  channel, 
for  the  purpose  of  obtaining  water  for  his  cattle.  And  soon 
tfterwards  this  suit  was  brought  to  restrain  him  from  di- 
Terting  it,  and  for  damages  for  the  alleged  wrongful  act 

Tecum  and  Olamo^  for  appellant 
8toU  db  Gearing  ior  respondent 
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By  the  Court,  KEUiX,  C.  J. : 

The  deed  made  by  the  respondent  to  Baxter,  on  the  six- 
teenth of  August,  1872,  is  somewhat  informal ;  but,  after  all, 
there  is  no  difficulty  in  ascertaining  what  was  the  intentiou 
of  the  grantor  *when  he  made  it,  and  what  was  actually 
granted  by  the  deed.  By  a  recital  contained  in  it,  it  ap- 
pears that  Baxter  was  then  in  the  act  of  constructing  a  race 
along  Kilchis  river,  and  the  testimony  shows  that  the  place 
where  the  water  was  to  be  taken  from  the  river  was  about 
(me  and  a  half  miles  above  the  upper  end  of  respondent's 
land.  Baxter  was  about  to  erect  a  saw-mill  on  a  small  piece 
of  land  which  he  had  purchased  on  the  lower  end  of  the 
same  that  belonged  to  respondent,  and  the  object  in  making 
the  race  was  to  convey  water  from  Kilchis  river  to  propel 
the  mill,  and  necessarily  to  take  it  across  the  respondent's 
land.  * 

Qy  the  deed  the  respondent  granted  to  Baxter,  his  heirs, 
and  assigns,  the  right  of  way  over  a  strip  of  knd,  one  rod  in 
width,  from  the  east  side  of  his  tract  of  land,  to  the  saw- 
mill on  the  west  side,  to  be  used  as  a  passage  way  for  the 
purpose  of  floating  logs  to  the  mill  and  supplying  it  with 
water.  The  right  so  granted  was  an  easement,  an  incor- 
poreal right;  a  right  which  was  intangible.  It  was  not 
the  grant  of  a  strip  of  land,  nor  of  any  water  naturally  flow- 
ing on  the  land,  but  simply  the  right  to  dig  a  race  and  con- 
duct water  in  that  race  across  the  land  of  respondent,  for 
the  purposes  specified  in  the  deed.  When  an  easement  is 
granted,  nothing  passes  as  an  incid^it  to  such  grant  but 
what  is  necessary  for  its  reasonable  and  proper  enjoyment. 
And  notwithstanding  the  grant,  there  remains  in  the  gran- 
tor the  right  of  full  dominion  and  use  of  the  land,  except  so 
far  as  a  limitation  of  his  right  is  essential  to  the  fair  en- 
joyment of  the  right  of  way  which  he  has  granted.  And 
it  is  not  necessary  that  the. grantor  should  expressly  re- 
serve any  right  whidi  he  may  exercise  consistently  with  a 
fair  enjoyment  of  the  grant  Such  rights  remain  with  him 
because  they  are  not  granted.  (8  Kent's  Com.  420 ;  MawweU  v. 
McAteSj  9  B.  Munroe,20;£yman«».ilt7ioM,6Mas(Hi,195.) 
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It  appears  from  the  deed  itself,  as  well  as  the  evidence 
in  the  case,  that  it  was  manifestly  the  intention,  both  of  the 
grantor,  who  made  the  deed,  and  the  grantee,  who  accepted 
it,  that  the  right  of  way  was  given  to  enable  the  latter  to  con- 
duct the  water  from  Kilchis  river,  not  from  Vaughn  creek, 
to  the  saw-mill.  And  it  would  be  a  perversion  of  the  terms 
of  the  grant  to  say  that,  because  the  grantee  neglected  to 
repair  the  dam  in  the  Blilchis  river,  he  thereby  acquired  the 
right  to  supply  his  mill  with  water  from  a  stream  which 
never  was  intended  to  be  granted  to  him,  and  which,  in  fact, 
never  was  granted.  Even  if  the  respondents  had  granted 
fee  simple  title  to  the  strip  of  land,  instead  of  simply  the 
right  to  take  water  over  it,  it  is  questionable  whether  Bax- 
ter, or  his  assigns,  would  be  authorized  to  divert  the  water 
in  Vaughn  creek  from  its  natural  channel,  to  the  injury  of 
the  riparian  owners  below  the  race-way.  It  is  sufficient  for 
us  to  say  that  no  such  right  exists  under  the  deed  of  the 
sixteenth  of  August,  1872. 

The  decree  of  the  court  below  is  affirmed  with  costs. 


EDGAR  POPPLETON,  Respondent,  v.  YAMHILL 

COUNTY,  Appellant- 
Assessments— Writ  OF  Review  to  Correct.— A  writ  of  review  may  he 
prosecuted  to  review  the  orders  made  by  the  board  of  equalization 
of  a  county  correcting  the  assessment  of  an  individual  taxpayer. 
IcEif— BoAiU)  OF  Equauzation — Increasing  Assessments. — Said  board 
of  equalization  has  power  to  raise  the  assessment  of  a  taxpayer, 
by  adding  to  his  assessment  property  owned  by  him,  which  was  not 
found  or  included  in  his  assessment  by  the  assessor. 
Idem— Fraudulent  Loans  to  Avoid  Taxation. — If  a  taxpayer,  having 
a  large  amount  of  notes  and  mortgages,  in  order  to  escape  the 
payment  of  taxes  on  the  same,  borrows  a  sum  of  money  of  a  person 
residing  out  of  the  county,  and  deposits  with  his  creditor  such  notes 
and  mortgages,  for  the  purpose  of  avoiding  the  payment  of  taxes  on 
the  same,  such  notes  are  taxable  in  the  county  where  such  tax- 
payer resides;  and  such  deposit  on  transfer  is  a  fraud  on  the 
revenue  of  the  county.    And   it  is  competent  for  the  board  of 
equalization  to  try  this  question  of  fraud. 
Peactice — Writ  of  Review,  Questions  of  Fact  not  Tried  on. — In 
trying  questions  raised  in  cases  of  review,  this  court  will  not  try 
questions  of  fact  which  were  passed  on  by  the  inferior  court,  un* 
less  such  findings  are  manifestly  wrong. 

VIII  Ore.— M 
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Notes  and  Mortgages  Taxable. — Notes  and  mortgages  are  property 
which  is  subject  to  taxation. 

Appbal  from  Yamhill  County. 

The  board  of  equalization  of  taxes  for  Yamhill  county,  at 
its  September  term,  1879,  caused  a  notice  to  be  served  upon 
Edgar  Poppleton,  the  respondent,  in  accordance  with  sec- 
tions 38  and  39  of  chapter  67,  Miscellaneous  Laws,  requir- 
ing him  to  appear  before  said  board,  and  show  cause,  if 
any  he  had,  why  certain  notes  and  mortgages  described  in 
said  notice,  should  not  be  assessed  to  him.  On  the  day 
specified  in  said  notice,  Poppleton  appeared  before  the 
board,  and  filed, assignments  of  the  notes  and  mortgages  in 
question,  which  he  had  made  in  favor  of  De  Lashmutt  and 
Oatman,  of  Portland,  and  made  oath  as  to  the  good  faith 
of  such  assignments.  The  notes  and  mortgages  aggregated 
twelve  thousand  two  hundred  and  nine  dollars  and  twenty- 
five  cents.  It  was  claimed  in  behalf  of  Poppleton  that  he 
had  assigned  this  property  to  secure  an  indebtedness  to 
De  Lashmutt  and  Oatman  for  one  thousand  dollars.  Upon 
the  hearing,  the  board  found  that  the  assignment  did  not 
pass  the  assessable  interest  of  Poppleton  to  De  Lashmutt 
and  Oatman,  and  it,  therefore,  increased  his  assessment  by 
the  sum  of  twelve  thousand  two  hundred  and  nine  dollars 
and  twenty-five  cents.  The  case  was  then  taken  before  the 
circuit  court  on  a  writ  of  review,  and  the  order  and  decis- 
ion of  the  board  of  equalization  was  reversed,  and  it  is 
from  this  decision  of  the  circuit  court  that  this  appeal  is 
taken. 

E.  G.  Bradshaw^  H.  dk  A.  M.  Hurley^  for  appellant. 
TF.  Z>.  Fenton,  James  McCain^  for  respondents 
By  the  Court,  Boise,  J.: 

It  is  claimed  by  the  appellants  that  this  proceeding  should 
have  been  dismissed  in  the  circuit  court,  for  the  reason  that 
no  writ  of  review  will  lie  from  a  decision  of  a  board  of  equal- 
ization correcting  the  assessment  of  the  property  of  a  tax- 
payer.   This  question  was  before  this  court  in  the  case  of 
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E.  W,  Rhecty  appellant^  v.  UmaMBa  County^  2  Oregon,  298. 
In  that  case  it  was  held  that  such  board  was  a  tribunal 
whose  decisions  are  subject  to  be  reviewed,  and  we  think 
that  decision  correct 

It  is  claimed  by  the  respondents  that  the  board  were  not 
authorized  by  the  statute,  p.  766,  sec  88,  to  assess  the 
notes  in  question,  for  the  reason  that  their  authority  only 
eistends  to  making  correctiofis  as  to  property  already 
assessed  by  the  assessor,  and  not  to  property  which  the 
assessor  has  failed  to  find.  This  question  must  be  deter- 
mined by  the  construction  of  section  38,  which  is  as  follows: 
^If  it  shall  appear  to  sueh  board  of  equalization  that  there 
are  any  lands  or  other  property  assessed  twice,  <»*  in  the 
name  of  a  person  or  persons  not  the  owner  thereof,  or 
assessed  under  or  beyond  its  actual  value,  or  any  lands^  lot»y 
or  other  property  not  assessed^  said  board  should  make  the 
proper  corrections."  The  property  in  question  was  prop- 
erty not  assessed,  and  we  think  is  embraced  in  this  section  in 
terms,  and  that  it  was  a  proper  subject  for  consideration 
and  adjustment  by  the  board. 

We  come  now  to  consider  the  only  important  question  in 
the  case,  which  is,  Was  the  .board  warranted,  from  the  evi- 
dence before  them,  in  finding  that  the  property  was  the 
property  of  Poppleton,  and  subject  to  assessment  in  Yam- 
hill county?  That  the  property  in  the  notes  was  in  Popple- 
ton is  not  questioned,  but  it  is  claimed  that  by  the  evidence 
It  appeared  that  they  were  pledged  to  De  Lashmutt  and 
Oatman  to  secure  the  one  thousand  dollar  note  given  by 
Poppleton  to  them.  If  they  were  so  pledged,  in  good  faith, 
to  secure  the  payment  of  this  note,  then  they  were  not  tax- 
able in  Yamhill  county,  but  were  taxable  in  Multnomah, 
under  section  15,  p.  757  of  the  statute.  But  if,  in  order  to 
avoid  the  payment  of  taxes  in  Yamhill  county,  Poppleton 
borrowed  one  thousand  dollars  of  De  Lasmutt  and  Oat- 
man, and  assigned  or  delivered  these  notes  to  them  for  the 
purpose  of  avoiding  such  taxes,  then  the  transaction  was  in 
bad  faith  and  a  fraud  on  the  revenue  of  Yamhill  county, 
and  the  question  of  the  interest  of  the  respondent  in  this 
transaction  was  a  question  of  fact,  which  the  board  was 
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necessarily  called  on  to  try  from  the  evidence.  We  think 
the  evidence  sufficient  to  show  the  transfer  of  the  notes  into 
the  possession  of  De  Lashmutt  and  Oatman,  and  the  find- 
ing of  the  board  seems  to  indicate  that  such  was  their  view 
of  this  fact  But  they  found  that  Poppletcm  was  the  owner 
of  an  assessable  interest  in  these  notes,  and  that  the  assign- 
ment did  not  pass  the  assessable  interest  in  said  notes.  To 
hare  found  this  they  must  have  found  from  the  evidence 
that  these  notes  were  transferred  by  Poppleton  to  avoid  the 
payment  of  taxes  on  them  to  said  county,  which  would  have 
been  a  fraud  on  the  revenue  of  the  county,  and  void  as  to 
the  county,  and  could  not  affect  the  right  of  the  county 
to  have  the  property  taxed.  The  board  have  not  set  out  in 
their  findings  the  facts  found  which  enabled  them  to  arrive 
at  the  conclusion  that  the  transfer  was  to  avoid  the  taxes, 
and  the  respondent  claims  that  there  was  no  evidence  to 
support  such  a  conclusion,  and  that  the  finding  is  not  war- 
ranted. 

We  think  there  was  some  evidence  to  support  such  a  con- 
clusion. 1.  The  security  was  greatly  disproportioned  to  the 
amount  of  money  borrowed,  which  may  have  been  taken  as 
a  circumstance  by  the  board.  To  illustrate,  suppose  a  per- 
son who  is  involved,  and  on  the  eve  of  insolvency,  sells 
property  worth  twenty  thousand  dollars  to  his  son  for  one 
thousand  dollars.  In  a  suit  by  the  creditors  to  set  aside 
sudi  a  sale,  it  would  be  competent  for  a  court  to  consider 
the  inadequacy  of  the  consideration,  as  evid^ice  tending  to 
show  that  the  sale  between  the  father  and  son  was  for 
the  purpose  of  securing  the  property  from  payment  of  his 
debts. 

2.  The  evidence  shows  that  Poppleton  continued  to  loan 
money  in  large  sums,  after  the  giving  of  this  note  of  a  thou- 
sand dollars,  and  shows  that  he  was  in  circumstances  to  pay 
this  note,  which  shows  that  it  was  not  necessity  which  com- 
pelled him  to  deposit  this  large  amount  of  notes  as  security 
for  a  thousand  dollars.  This  tends  to  show  that  so  large 
a  deposit  was  not  necessary  to  secure  this  loan. 

3.  The  evidence  shows  that  one  of  the  large  notes  depos- 
ited by  him  as  collateral,  that  is,  the  note  of  L.  A.  Smith 
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eft  al.,  for  two  thousand  two  htmdred  dollars,  was  taken  by 
him  from  the  bank  and  eight  hundred  dollai*?^  collected  on 
it  This  is  evidence  tending  to  show  that  he  had  c(Hitrol  of 
these  notes,  and  from  these  facts  the  board  may  have  come 
to  the  conclusion  that  the  transfer  to  De  Lashmutt  &  Oat> 
man  was  not  in  good  faith,  and  to  avoid  the  payment  of 
taxes  on  this  large  amount  of  property.  And  as,  in  a  case 
of  this  kind,  it  is  the  duty  of  this  court  to  respect  the  find- 
ings of  inferior  tribunals,  as  to  matters  of  fact  passed  on  by 
them,  wh^i  they  have  the  opportunity  of  seeing  the  witnesses 
and  better  means  of  determining  the  surroundings  of  the 
parties  than  this  court  can  have,  we  think,  as  a  rule,  it  is 
better  not  to  disturb  such  findings  of  fact  on  a  writ  of  re- 
view, which  is  properly  a  proceeding  to  try  questions  of  er- 
rors of  law  which  appear  on  the  record;  and  as  it  is  appar- 
ent that  this  question,  as  to  whether  or  not  this  transfer  was 
made  to  avoid  the  payment  of  taxes,  was  considered  and 
passed  on  by  the  board,  we  think  that  finding  is  binding 
on  us  in  this  proceeding. 

It  is  further  claimed  by  the  respondent  that  notes  and 
mortgages,  being  only  evidences  of  indebtedness,  are  not 
property  subject  to  taxation,  and  refer  to  article  nine,  sec- 
tion one  of  the  constitution  of  the  state.  This  section  pro- 
vides: "The  legislative  assembly  shall  provide  by  law  for  a 
uniform  and  equal  rate  of  assessment  and  taxation,  and 
shall  prescribe  such  regulations  as  shall  secure  a  just  valua- 
tion for  taxation  of  all  property,  both  real  and  personal.^' 
Choses  in  action  are  a  species  of  personal  property,  and  in 
order  to  judge  correctly  whether  or  not  the  convention  that 
framed  our  constitution  intended  to  include  notes  as  prop- 
erty to  be  taxed  when  they  used  the  words  "personaL  prop- 
erty," in  the  section  just  referred  to,  we  may  profitably  ex- 
amine the  laws  of  the  territory  at  the  time  the  constitution 
was  framed  and  promulgated.  Section  3  of  chapter  1 
of  the  laws  of  the  territory,  then  in  force,  defines  per- 
sonal property,  subject  to  taxation,  as  "all  household  fur- 
niture, goods,  chattels,  moneys,  and  gold  dust  on  hand  or 
on  deposit,  etc.;  and  all  debts  due  or  to  become  due  from 
scdvent  debtors,  whether  on  account,  contract,  note^  P9^^ 
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gage,  or  otherwise)'^  etc.  Now  this  law  was  not  only  in  force 
at  the  adoption  of  the  constitution,  but  by  the  schedule,  ar* 
tide  eighteen  of  the  constitution,  it  was  declared  to  be  the 
law  in  force  under  the  constitution,  and  was  in  force  and 
administered  for  years  after  the  state  government  was  in- 
augurated. We  think,  therefore,  that  the  convention  did 
intend  that  notes  and  mortgages  should  be  regarded  as  per- 
sonal property,  and  subject  to  assessment  for  taxes. 

We  think  in  this  case  the  judgment  of  the  circuit  court 
should  be  reversed,  and  that  the  order  of  the  board  of  equal- 
ization of  Yamhill  county  be  affirmed. 


BENJAMIN  GRIFFIN,  Appellant,  v.  JOHN  J,  A.  PIT. 

MAN,  Kespgndent. 

Justice's  Court — Omission  to  Swear  Jury. — If  a  justice  of  the  peace, 
through  inadvertence,  omits  to  swear  a  jury  in  the  trial  of  an 
action  before  him,  and  the  parties,  being  present,  proceed  with  the 
trial  of  the  cause  without  making  any  objection  to  the  jury  until 
after  the  judgment  is  entered  on  the  verdict,  it  is  then  too  late  for 
the  party  against  whom  it  is  rendered  to  question  its  validity,  on  the 
ground  that  the  jury  was  not  sworn. 

Idem — New  Trial,  No  Authority  to  Grant. — ^After  a  justice  of  the 
peace  has  rendered  a  judgment,  on  the  verdict  of  a  jury  in  a  case 
tried  before  h'm,  he  has  no  authority  to  set  aside  such  judgment 
and  grant  a  new  trial 

Appeal  from  Yamhill  County. 

This  was  an  action  brought  by  the  respondent  against 
the  appellant  in  a  justice's  court  to  recover  thirty-three 
dollars  and  forty-five  cents.  The  case  was  tried  with  a 
jury,  and  the  plaintiff  had  a  verdict  for  the  amount  claimed, 
upon  which  a  judgment  was  rendered.  Subsequently  it  was 
discovered  that  the  justice  had  inadvertently  omitted  to 
swear  the  jury.  Thereupon,  on  motion  of  the  respondent, 
the  judgment  and  verdict  were  set  aside  and  a  new  trial 
ordered.  Upon  the  second  trial  the  respondent  failed  to 
appear,  and  the  appellant  had  judgment.  The  respondent 
then  obtained  a  writ  of  review,  upon  which  the  second 
judgment  was  reversed  and  the  first  affirmed.  From  the 
order  thus  made  this  appeal  is  taken. 
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E.  0.  Bradshawy  for  appellant. 

H.  <t  A.  M.  Hurley^  for  respondents 

By  the  Court,  Kelly,  C.  J.: 

To  the  ruling  of  the  court  below  the  appellant  assigns 
the  following  errors:  1.  The  court  erred  in  rendering  judg- 
ment on  plaintiff's  complaint,  for  the  reason  that  said  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
acd(m.  2.  The  court  erred  i^  affirming  the  judgment  of 
the  justice  rendered  on  the  twenty-fourth  day  of  January, 
1878,  for  the  reason  that  said  judgment  had  been  set  aside 
on  motion  of  plaintiff  therein.  8.  The  court  erred  in  sustain- 
ing the  judgment  of  the  justice  rendered  on  the  verdict  of  a 
jury  that  was  not  sworn. 

In  regard  to  the  first  .assignment  of  error,  we  hold  that 
fhe  same  was  not  well  taken.  The  complaint  alleges  ^^at 
the  plaintiff  on  the  first  day  of  June,  1877,  contracted  with 
the  defendant  to  dig  a  well,  in  which  he  was  to  insure  water, 
for  whidi  he  agreed  to  pay  the  sum  of  thirty  dollars.  That 
the  work  was  performed  according  to  contract,  and  that  the 
defendant  is  indebted  to  him  in  the  sum  of  thirty  dollars, 
and  *  *  *  that  no  part  of  the  same  has  been  paid, 
tfaoQ^  due  and  demanded."  Sec.  86,  p.  128,  of  the  code, 
provides  that  ^4n  pleading  the  performance  of  conditions 
preced^it  in  a  contract  it  shall  not  be  necessary  to  state  the 
facts  showing  such  performance,  but  it  may  be  stated  gen- 
erally that  the  party  duly  performed  all  the  conditions  on 
his  part."  We  hold  that  the  allegation  ^that  the  work  was 
performed  according  to  contract,"  is  equivalent  to  stating 
that  the  plaintiff  duly  performed  all  the  conditions  on  his 
part 

i.  In  support  of  the  second  assignment,  it  is  urged  by 
the  appellant  that  inasmuch  as  the  judgment  rendered  by 
the  justice  on  the  twenty-fourth  day  of  January  was  set 
aside  on  the  motion  of  the  plaintiff,  it  was  error  in  the 
circiiit  court  to  hold  that  it  was  valid  and  binding.  The 
justice  had  no  power  to  set  aside  the  judgment  rendered  by 
him  on  that  day,  and  grant  a  new  trial  on  the  twenty-second 
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of  March.  No  such  authority  is  conferred  on  justices  of  the 
peace  by  the  statute,  and  none  being  conferred,  it  can  not 
be  lawfully  exercised. 

3.  It  is  claimed  by  the  appellant  that  the  judgment 
rendered  on  the  twenty-fourth  of  January  was  void  because 
the  jury  was  not  sworn  before  they  proceeded  to  try  the 
case.  The  defendant  was  present  at  the  trial,  and  ought  to 
have  urged  this  objecticm  to  the  jury,  before  the  rendition 
of  their  verdict.  In  practice,  it  is  required  of  every  one  to 
take  advantage  of  his  rights  at  the  proper  time,  and  neglect 
to  do  so  will  be  considered  a  waiver.  If,  through  inad- 
vertence, it  happens  on  the  trial  of  a  cause  that  the  justice 
fails  to  swear  the  jury,  and  either  party,  being  present  and 
aware  of  that  fact,  remains  silent  and  takes  the  chances  of 
a  verdict  in  his  favor,  he  will  not  be  permitted  to  question 
the  validity  of  it,  if  the  verdict  should  prove  unfavorable  to 
him. 

The  court  did  not  err  in  its  rulings,  and  the  judgment  is 
affirmed* 


HENRY  SCHMIDT,  Appellant,  v.  MAX  VOGT,  PHIL^ 
IPENA   CHAPMAN,   and   J.  B.    CROSSEN,  Rr- 

SPONDENTS. 

School  Land — Purchaser's  Right  to  Sever  Timber  before  Complet- 
ing Payments. — The  purchaser  of  a  tract  of  school  land,  having 
paid  one-third  part  of  the  purchase-money,  and  received  a  certificate 
of  purchase  under  section  lo,  p.  632,  of  the  Code,  afterwards  cut 
and  piled  up  a  quantity  of  cord-wood  on  the  land,  and  then  assigned 
his  certificate  of  purchase;  the  assignee  did  not  thereby  become  en- 
titled to  the  wood  by  virtue  of  the  assignment  of  the  certificate. 
The  wood  so  cut  became  personal  property  when  severed  from  the 
realty,  and  belonged  to  the  purchaser  of  the  land  who  cut  and 
piled  it  up ;  and  it  did  not  remain  the  property  of  the  state  UBtil  the 
land  was  fully  paid  for. 

Appbal  from  Wasco  County, 

This  is  an  action  of  trover,  brought  by  the  appellant  for 
the  alleged  conversion  of  one  hundred  and  twenty-five  and 
one-half  cords  of  wood,  valued  at  six  hundred  and  ninety 
i[ollars  and  twenty-five  cents.  On  the  eighth  of  June,  1877, 
B.  F.  Foley  made  application  to  the  local  agent  of  the  board 
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of  school  land  cominissioners  to  purchase  eighty  acres  of 
school  land  in  section  16,  T.  2  S.,  B.  12  E.,  the  price  of 
whidi  was  one  hundred  doUara  He  made  the  first  pay- 
ment on  it,  and  gave  two  notes,  amounting  to  atxty-six 
dollars  and  sixty-six  cents,  for  tiie  balance  of  the  purchase 
money,  and  went  into  possession  of  the  land.  After  the 
purchase,  he  cut  the  wood  in  controversy  upon  it,  and  piled 
it  up.  On  the  eighteenth  of  April,  1878,  Vogt  and  Chap- 
man ccHnmenced  an  action  against  Foley,  and  on  the  follow- 
ing day  attached  the  wood,  and  held  it  until  judgment  was 
rendered  in  the  action,  on  the  seventeenth  of  June,  1878, 
against  Foley.  On  the  seventeenth  of  July,  an  execution 
was  issued  on  the  judgment,  and  placed  in  the  hands  of  the 
sheriff,  who  had  previously  attached  the  wood.  This  writ 
was  returned  <m  the  seventeenth  of  September,  and  on  the 
same  day,  an  alias  execution  was  issued,  which  was  filed 
with  the  derk  on  the  fifteenth  of  October,  1878,  without 
any  return  of-  the  sheriff's  doings. 

On  the  twenty-second  of  April,  1878,  four  days  after  the 
wood  was  attached,  Foley  transferred  his  right  to  the  land 
on  which  it  was  cut  and  piled,  to  one  Charles  A.  Schuster, 
who  paid  the  balance  of  the  purchase-money,  sixt^-six 
dollars  and  sixty-six  cents  and  interest,  on  the  twentieth  of 
May,  to  the  local  agent  of  the  board  of  school  land  commis- 
sionera,  and  on  the  twenty-seventh  of  May,  1878,  obtained 
a  deed  fmr  the  land.  '  On  the  thirteenth  of  August  follow- 
ing, Schnster  sold  and  Conveyed  tiie  land  and  all  his  right 
and  title  to  the  wood  in  controversy  to  Henry  Schmidt,  the 
appdlant,  in  consideration  of  one  hundred  dollars.  The 
wood  was  then  still  upon  the  land.  Thereafter,  by  agree^ 
ment  between  Foley  and  Chapman  and  Vogt,  the  wood  wa£ 
delivered  to  the  latter. 

/•  E.  Atwater,  for  appellants 

W.  Lair  HiU^  for  respondenta 

By  the  Court,  Kellt,  C.  J* : 

The  position  tak^i  by  the  appellant  is  f^t  Foley  had  no 
rij^t  to  cut  the  woo4  in  coptroversy  on,  the  land  which  be 
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purchased  fr<»n  the  board  of  school  land  commissiiHierB 
until  he  had  fully  paid  for  it,  and  that,  having  done  so  and 
severed  it  from  the  realty,  it  was  and  still  remained  the 
property  of  the  state.  That  when  Schuster  bought  the  land 
from  the  state  he  acquired  its  right  and  title  to  the  wood 
also,  and  that  when  Schuster  sold  and  conveyed  the  land 
to  appellant  he  became  the  owner  of  the  wood  as  well 
as  the  land  itself.  We  do  not  consider  this  position  to  be 
correct,  but  conceding  for  the  present  that  it  is,  and  that 
Foley  was  not  the  owner  of  the  wood  when  cut  and  piled 
up,  it  does  not  follow  that  when  the  state  c(Hiveyed  the  land 
to  Schuster  it  transferred  to  him  the  wood  that  was  upon 
the  land. 

In  the  case  of  WincTier  v.  Shrewsbury j  2  Scam.  8  lU.  283,  it 
appears  that  the  plaintiff  went  upon  a  tract  of  land  belong- 
ing to  the  United  States  and  made  a  quantity  of  rails  from 
timber  trees  on  the  land.  The  rails  were  lying  in  piles  on 
the  land  when  the  defendant  entered  and  purchased  it  from 
the  United  States.  He  then  forbade  the  plaintiff  from  tak- 
ing the  rails  off  his  land,  and  hauled  them  away  and  con- 
verted them  to  his  own  use  without  the  consent  of  the 
plaintiff.  In  an  action  to  recover  the  value  of  the  rails. 
Chief  Justice  Wilson,  delivermg  the  opinion  of  the  court, 
said :  ^At  the  time  the  trespass  was  committed  by  the  plain- 
tiff, the  land,  and  consequently  the  timber  growing  on  it,  of 
which  the  rails  were  made,  belong^  to  the  government. 
The  cutting  of  the  timber  was,  therefore,  an  injniy  and 
a  trespass  against  the  government,  and  it  had  a  legal  reme* 
dy.  Therefore  the  defendant  had  neither  a  right  of  prop- 
erty nor  a  right  of  acticm  at  the  time  of  the  plaintiff's  tres- 
pass in  making  the  rails.  To  what,  then,  did  he  acquire  title 
by  a  subsequent  purchase  of  the  land?  Certainly  not  to  a 
right  of  action  for  a  previous  trespass;  nor  to  the  timber 
which  had  previously  been  severed  from  the  land  and  con- 
verted into  rails,  farming  utensils,  or  anything  else.  A  cer- 
tificate of  purchase  or  patent  vests  in  the  patentee  a  title 
to  the  land,  and,  generally,  all  that  is  growing  on  or  is,  in 
contemplation  of  law,  attached  to  the  land,  as  houses, 
fences,  growing  timber,  etc.,  and,  it  is  said,  fallen  timber, 
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passes  with  the  land.  But  that  which  has  been  severed 
from  the  knd,  and  by  the  art  and  labor  of  man  converted 
into  personal  property,  such  as  implements  of  husbandry, 
bairelS)  furniture,  or  even  rails,  when  not  put  into  a  fence, 

*  ^  *  *  do  not  pass  with  it,  any  more  than  the  grain, 
grass,  or  fruit  which  has  grown  upon  it  and  been  gathered 
from  it  The  government  being  the  owner  of  the  land  at  the 
time  of  the  trespass  by  cutting  timber,  it  might  recover  in 
trespass  for  the  injury  done  to  the  land,  or  by  action  of  tro- 
ver to  recover  the  value  of  the  rails,  which  would  certainly 
be  a  ban  to  the  defendant's  recovery  for  the  same  trespass, 

•  •  «  «  The  vendor  and  vendee  of  the  land  can  not 
both  have  a  remedy  for  the  same  trespass."  The  same  prin- 
ciple was  afterwards  enunciated  by  that  court  in  a  similar 
case  {Brown  v.  Throckmorton^  11  111.  529.) 

Applying  to  the  case  under  consideration  the  principle 
declared  by  the  supreme  court  of  Illinois,  which  we  hold  to 
be  a  correct  exposition  of  the  law,  it  follows  as  a  necessary 
result  that  no  title  to  the  wood  passed  to  Schuster  when  the 
state  made  him  a  deed  for  the  land;  and  consequently  he 
could  give  none  to  the  appellants ;  and  it  is  well  settled  that 
in  an  action  .of  trover  the  plaintiff  must  establish  property 
in  himself  at  the  time  of  conversion,  in  order  to  recover. 
{Shddon  V.  Soper^  14  Johns.  353.)  We  hold,  however,  as  a 
matter  of  law,  that  the  wood,  for  the  conversion  of  which 
this  action  was  brought,  did  not  belong  to  the  state,  but 
that  Foley  was  the  owner  of  it  after  it  became  personal 
property  by  severance  from  the  realty.  He  had  purchased 
the  land,  paid  one-third  of  the  purchase  money,  and  given 
his  notes  for  the  balance;  and  was  in  the  lawful  possession 
of  it.  He  could  not,  therefore,  on  any  principle  of  law,  be 
ccHisidered  a  trespasser  when  he  cut  the  wood  upon  it,  nor 
be  held  responsible  for  the  value  of  it.  The  legislative  as- 
sembly, when  it  authorized  a  sale  of  the  school  lands  be- 
longing to  the  state,  imposed  no  condition  upon  the  pur- 
chaser as  to  the  manner  in  which  he  should  use  the  land. 
Wheth^  it  is  good  policy  or  not  to  permit  him  to  cut  down 
and  dispose  of  growing  timber,  before  he  has  fully  paid  the 
purchase  money,  is  a  matter  for  legislative  consideration. 
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with  which  the  courts  have  nothing  to  do.  It  is  for  them 
to  say  that  any  restrictions  should  be  imposed  upon  him  in 
the  enjoyment  of  the  land,  or  the  use  he  shall  make  of  it. 

It  is  true  that  a  pre-emption  settler  on  the  public  lands, 
before  purchasing  the  same,  is  not  allowed  to  cut  down  and 
dispose  of  growing  timber,  other  than  such  as  may  be  neces- 
sary for  his  own  use  in  the  ordinary  course  of  husbandry. 
But  that  is  because  the  land  belongs  to  the  United  States, 
and  the  settler  has,  at  most,  but  a  license  from  the  govern- 
ment to  occupy  it,  and  the  right  to  purchase  the  same  within 
a  specified  time,  at  the  minimum  prioew  He  is  not,  there- 
fore, permitted  to  lessen  the  value  of.  the  land  which  is  not 
his  own. 

It  follows,  from  the  view  we  take  of  the  law,  tliat  the  ap- 
pellant never  had  any  interest  or  property  in  the  wood  in 
controversy,  and  that  he  is  not  entitled  to  recover  in  this 
action.  It  is  not  necessary,  therefore,  to  examine  or  con- 
sider the  other  points  raised  in  the  argument  by  counsel. 

The  judgment  of  the  circuit  court  is  affirmed  with  costs. 


JOHN  J.  GERRISH  bt  al..  Appellants,  v.  A.  HINMAN 

ET  AL.,    KeSPONDENTS. 

Devise— Speaks  from  Time  op  Testator's  Death.— The  general  rule 
is»  that  a  devise,  in  designating  the  objects  of  the  testator's  bounty, 
speaks  from  the  time  of  his  death,  unless  a  contrary  intent  can  be 
inferred  from  some  i>articular  language  of  the  will,  or  from  such 
extrinsic  facts  as  may  be  entitled  to  consideration  in  construing 
its  provisions. 

Will — Construction. — The  will  of  G.  provided  as  follows:  "I  devise 
all  that  may  remain  of  my  real  and  personal  property,  to  each  of 
my  living  children,  and  die  children  of  my  deceased  daughters, 
alike."  Held,  That  the  latter  being  mentioned  in  their  representa- 
tive capacity,  thus  evincing  the  purpose  of  the  testator  to  give 
them  the  shares  their  mothers  would  have  taken  if  they  had  sur- 
Yived  him,  the  property  should  be  divided  ptr  stirpes  and  not  per 
capita. 

Appeal  from  Yamhill  Clounty. 

This  is  a  suit  for  partition  of  real  property  among  the 
children  and  grandchildren  of  James  Grerrish,  under  hi^ 
will.    The  clause  in  the  will,  under  which  the  parties  all 
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daim,  is  as  foUowSi.t^  wit:  ^'I  give  and  bequeath  to  my 
beloyed  wife,  Maiy.  Ann,  lUl  the  rest  and  residue  of  my  real 
tfid  personal  property  f<Hr  her  life-time.  At  her  decease  I 
do  devise  and  bequeath  all  that  may  re&i^ain  of  my  real  and 
personal  property  to  each,  of  my  living  children  and  the 
ddldren  of  my  deceased  daughters  alike,  to  be  divided  as 
a  majority  of  them  shall  say^  by  sale  or  otherwise.'' 

When  this  will  was  signed  the  teetator  had  three  children 
—two  sons  and  a  dau^ter,  living — and  two  daughters  dead, 
who  had  left  children.  At  the  time  of  the  death  of  the 
testator  he  had  two  sons  living,  and  the  children  of  three 
daughters^  deceased;  and  such  were  the  objects  of  his 
bounty  at  the  time  of  the  decease  of  Mary  Ann,  the  tenant 
for  life. 

Jame9  McCairiy  W.  D.  Fentan^  and  Northup  <6  GUhert^  for 
appellants. 

Shaituck  <&  KHUn^  and  T^  H.  Tongue^  for  respondent 

By  the  Court,  Prdc,  J.; 

The  parties  to  this  suit  all  daim  under  the  will  of  James 
Gerrish,  and  the  clause  under  which  they  claim  is  as  follows: 
^I  give  and  bequeath  to  by  beloved  wife,  Mary  Ann,  all 
the  rest  and  residue  of  my  real  and  personal  property  for 
her  life-tima  At  her  decease  I  do  devise  and  bequeath  all 
that  may  remain  of  my  real  and  personal  property  to  each 
of  my  living  children  and  the  children  of  my  deceased 
daughters  alike,  to  be  divided  as  a  majority  of  them  shall 
say,  by  sale  or  otherwise." 

Upon  the  construction  of  this  clause,  two  questions  are 
presented  for  consideration:  1.  At  what  time  does  the  will 
speak  as  to  the  objects  of  the  testator's  bounty,  at  the 
time  of  his  death  or  at  the  date  of  the  will?  2.  How  do 
the  objects  of  his  bounty  take,  per  capita  or  per  stirpes? 

On  the  first  proposition,  it  is  claimed  by  the  appellants 
that  the  will,  in  designating  the  objects  of  the  testator's 
bounty,  speaks  from  the  time  of  his  death  and  was  from  the 
date  of  the  will.  This  proposition  is  correct,  and  is  well 
established  by  the  authorities.    The  general  rule  appears 
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to  be  that  ^^a  devise  to  a  dass  of  persons  takes  effect  in 
favor  of  those  who  constitute  the  class  »t  the  death  of  the 
testator,  unless  a  contrary  intent  can  be  inferred  from  some 
particular  language  of  the  will  or  from  such  extrinsic  facts 
as  may  be  ^ititled  to  consideration  in  construing  its  pro- 
visions/' {Oampbell  v.  Rawdon^  18  N.  Y.  412;  1  Bedfield 
on  Wills,  pp.  7,  8,  9,  210;  Jarman  on  Wills,  pp.  286,  287; 
Walker  v.  Williamson^  25  Ga.  540;  21  Conn.  550.)  And  in 
this  case  there  is  no  language  in  the  will  nor  extrinsic  facts 
from  which  a  contrary  intent  can  be  inferred.  Then  we 
hold  that  at  the  time  of  the  death  of  the  testator,  all  of  his 
children  and  the  children  of  his  deceased  daughters  took  a 
vested  interest  in  his  estd,te,  subject  to  the  life  estate  of  his 
said  wife,  Mary  Ann.  (Henry  Warren  v.  Mary  M.  Hembree, 
ante^US). 

The  next  question  to  be  considered  is  whether  the  objects 
of  the  testator's  boimty  are  to  take  per  capita  or  per  stirpes. 
In  this  matter  the  intention  of  the  testator  must  control,  and 
that  must  be  ascertained  by  looking  into  the  language  em- 
ployed by  the  testator  in  designating  the  objects  of  his 
bounty.  The  objects  of  his  bounty  are  designated  as  his 
living  children  ai\d  the  "children  of  deceased  daughters.'* 
The  number  and  names  of  the  latter  are  not  mentioned  in  the 
wiU,  but  are  merely  referred  to  as  a  class  in  their  repre- 
sentative capacity,  thus  evincing  the  purpose  of  the  testator 
to  give  them  the  shares  their  mothers  would  have  taken  if 
they  had  survived  him.  Such  is  the  construction  given  gen- 
erally by  the  courts  upon  wills  containing  similar  provisions. 
{Lyon  V,  Acker^  33  Conn.  222 ;  Risk^s  Appeal^  52  Pa.  St.  269 ; 
FisseVs  Appeal^  27  Id.  55;  3  Jones  K  C.  Eq.  205.) 

Entertaining  the  views  herein  expressed,  we  have  reached 
the  conclusion  that  it  was  the  intention  of  the  testator  that 
his  property  should  be  divided  among  his  descendants 
named  per  stirpes  and  not  per  capita. 

Therefore  it  is  ordered  that  the  decree  of  the  court  below 
be  so  modified  as  to  divide  the  land  into  five  equal  portions. 
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♦ROSA  N,  GERRISH  et  al.,  BESPONDENrt,,  v.  JOHN  J. 

GERRISH  ET  AL.,  Appellants. 

Construction — Will — Adoption  of  Provisions  by  Referencb  to  An- 
other Will. — Where  the  will  of  a  testatrix  otherwise  properly 
executed  refers  to  the  will  of  her  late  husband,  and  so  describes 
it  as  to  leave  no  doubts  of  its  identity,  and  adopts  the  provisions 
therein  contained:  Held,  That  it  becomes  a  part  of  such  will,  and 
should  be  considered  in  construing  its  provisions. 

Ibem.— It  appears  that  the  provisions  of  the  will  of  G.  are  referred  to, 
adopted,  and  made  a  part  of  the  will  of  the  testatrix.  HM,  That 
the  children  and  grandchildren  of  the  testatrix  having  been 
named  in  the  will  of  G.,  are  "named  and  provided  for"  in  the  will 
of  the  testatrix  within  the  meaning  of  the  statute. 

Ideii— Authority  por  Interpreting — Statutes  of  other  States. — 
When  the  statute  of  another  state  is  adopted  in  this  state,  we  must 
look  principally  to  the  decisions  of  that  state  to  ascertain  its  proper 
judicial  construction. 

Wills— Naming  Children  in — Object  of  Statute. — ^Thc  object  of  the 
statute  is  not  to  compel  parents  to  make  actual  beneficial  provis- 
ions for  their  children  and  their  descendants,  but  to  prevent  the 
consequences  of  forgetfulness  or  oversight,  and  to  produce  an 
mtestacy  only  when  the  child,  or  the  descendant  of  such  child,  is 
unknown  or  forgotten,  and  thus  unintentionally  omitted. 

Appeal  from  Yamhill  County. 

This  suit  is  a  suit  to  quiet  title.  The  respondents  claim 
as  devisees-  of  Mary  Ann  Gerrish,  and  the  appellants  claim 
as  her  heirs  at  law.  The  appellants  claim,  that  as  to  them 
the  will  of  Mary  Ann  is  void,  because  tiiey,  being  the  chil- 
dren and  grandchildren,  representing  decease  chiUlren, 
are  neither  named  nor  provided  for  in  the  will  of  Mary 
Ann.  Mary  Ann  made  no  mention  of  or  provision  for  the 
appellants,  except  that  her  will  contained  the  following  pro- 
vision: "I  direct  that  whatever  may  remain  at  my  death 
of  the  personal  property  bequeathed  to  me  by  my  late  hus- 
band, James  Gerrish,  for  my  life,  shall  at  my  death  be  dis- 
tributed in  accordance  with  the  provisions  made  in  the  last 
will  of  my  said  husband  concerning  the  same."  The  will 
of  James  Grerrish,  referred  to,  provided  as  follows:  "I 
give  and  bequeath  to  my  beloved  wife  Mary  Ann  all  the  rest 
and  residue  of  my  personal  property  for  her  life-time;  at 
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her  decease  I  do  devise  and  bequeath  all  that  may  remain 
of  n^  real  and  personal  property  to  each  of  my  living  chil- 
dren and  the  children  of  my  deceased  dau^ters  alike,  to  be 
divided  as  a  majority  of  them  shall  say,  by  sale  or  other- 
wise."' 

The  controversy  is  concerning  the  construction  of  Mary 
Ann's  will.  If  it  be  held  that  the  heirs  generally  are  named 
or  provided  for,  then  the  appellants  take  nothing;  other- 
wise, Mary  Ann  as  to  them  died  intestate  and  they  have  a 
valid  and  sabsisting  estate  and  interest  in  the  lands  in  con- 
troversy. 

Shattuck  (6  KUlin^  Thoa.  Tongue^  B.  WtUiams^  and  Fen- 
ton  <&MoCam^  for  appellants. 

Northup  dk  Gilbert^  for  respondents. 

By  the  Court,  Prim,  J. : 

This  is  a  suit  in  equity  to  quiet  title  to  a  certain  parcel 
of  land  lately  owned  by  Mary  Ann  Gterrish,  deceased.  The 
respondents  claim  as  the  devisees  of  said  Mary  Ann,  and 
the  appellants  claim  as  her  heirs  at  law.  The  appellants  are 
the  children  and  grandchildren  of  the  deceased,  and  th^y 
claim  that  said  will  is  void  because  they  are  neither  named 
nor  provided  for  therein ;  and  that  is  the  question  to  be  de- 
cided on  this  appeal.  The  statute,  page  788,  section  10, 
provides  that  ^if  any  person  make  his  last  will  and  die, 
leaving  a  child  or  children,  in  case  of  their  death,  not  named 
or  provided  for  in  such  will,  although  bom  after  the  making 
of  such  will  or  the  death  of  the  testator,  every  such  testator, 
so  far  as  shall  regard  such  child  or  children,  or  their  de- 
scendants, not  named  or  provided  for,  shall  be  deemed  to 
die  intestate."  ♦  *  *  *  It  is  admitted  that  the  will 
itself  makes  no  direct  reference  to  the  other  children  of  the 
testatrix,  but  it  is  claimed  that  it  refers  to  her  husband'^s 
wiU,  and  adopts  the  provisions  made  in  that  for  all  of  her 
children  and  descendants. 

The  clause  in  the  will  which  refers  to  her  husband's  will 
is  as  follows:  "I  direct  that  whatever  may  remain  at  my 
death  of  the  personal  property  bequeathed  to  me  by  my 
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hto  husband,  James  Gerrish,  for  my  lifei  shall  at  my  death 
be  distributed  in  aocordanoe  wiUi  the  provisions  made  in 
the  last  will  of  my  said  husband  concerning  the  same.'' 
This  is  the  only  clause  in  the  will  which  refers  in  anj} 
manner  to  the  appellants.  The  portion  of  the  husband's 
will,  .to  which  the  above  clause  in  the  will  of  the  testa- 
trix refers,  is  .as  follows.  ^'I  give  and  bequeath  to  my  be- 
loved  wife,  Mary  Ann,  all  the  rest  and  residue  of  my  real 
and  p^i'sonal  property  for  her  life- time;  at  her  decease  I 
do  devise  and  bequeath  all  that  may  remain  of  my  real 
and  personal  property  to  each  of  my  living  childr^i  and 
the  children  of  my  deceased  daughter  alike,  to  be  divided 
as  a  majority  of  them  shall  say,  by  sale  or  otherwise.*'  This 
portion  of  the  will  of  James  Gerrish  is  clearly  referred  to  in 
the  win  of  the  testatrix,  and  the  provisions  thereof  adopted 
as  a  portion  of  her  will.  In  Tounele  v.  Hail  (4  Com.  140),  it 
was  held  that  ^^where  a  will,  otherwise  properly  executed, 
refers  to  another  paper  already  written,  and  so  describes  it 
as  to  leave  no  doubt  of  its  identity,  such  paper,  it  seems, 
makes  part  of  the  will,  although  the  paper  be  not  subscribed 
or  even  attached.'' 

In  this  case  there  can  be  no  question  as  to  the  identity  of 
the  instrument  referred  to:  The  husband  of  the  testatrix 
had  been  dead  and  his  will  admitted  to  probate  several 
jears  before  her  will  was  written.  In  fact,  she  was  then  exi- 
joying  under  the  provisions  of  his  will  a  life  estate  in  sev- 
eral farms  and  a  large  amount  of  personal  property.  Then 
considering  the  language  of  the  will  of  James  Gerrish,  thus 
adopted  and  made  a  part  of  the  will  of  the  testatrix,  we 
think  there  was  a  sufficient  naming  of  the  appellants  to  bring 
die  case  within  the  provisions  of  the  statute. 

Our  statute  is  an  exact  copy  of  the  Missouri  statute,  and 
the  courts  of  that  state  having  been  called  upon  frequently 
to  construe  it,  we  must  look  principally  to  the  decisions  of 
that  state  to  ascertain,  its  proper  judicial  construction.  In 
that  state  it  is  held  that  the  statute  does  not  require  that  an 
actual  provision  shall  be  made  for  the  children,  nor  that  the 
children  shall  be  designated  by  name;  that  its  object  is  not 
to  compel  parents  to  make  testamentary  provision  for  chil- 
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dren,  but  to  prevent  the  consequences  of  forgetfulness  or 
oversight.  In  Hoekeramith  v*  Slasher  (26  Ma  237),  Judge 
Bichardson  says:  '^It  may  now  be  considered  as  settled 
that  the  object  of  this  provision  is  to  produce  an  intestacy 
only  when  the  child  or  the  deoendants  of  such  child  is  un- 
known or  forgotten,  and  thus  unintentionally  omitted,  and 
the  presumption  that  the  omission  is  unintentional,  may  be 
rebutted  when  the  tenor  of  the  will,  or  any  part  of  it,  indi- 
cates that  the  child  or  grandchild  was  not  foi*gotten."  In 
that  case  a  bequest  had  been  made  to  a  son-in-law,  without 
naming  his  relation,  and  on  the  application  of  the  daughter 
for  a  child's  share,  it  was  held  that  the  bequest  must  have 
been  given  to  her  husband  because  he  was  such,  and  the 
daughter,  though  not  named  or  provided  for,  could  not  have 
been  forgotten.  In  Guitar  v.  Gordon  (17  Mo.  408),  the  tes- 
tator named  his  daughter,  who  was  then  dead,  but  did  not 
name  her  children,  and  that  was  held  a  sufficient  provision 
for  his  grandchildren,  as  they  were  represented  by  their 
mother,  who  was  in  his  mind,  though  dead.  To  the  same 
effect  is  Block  et  al.  v.  Block  et  cH.^  3  Ohio,  495;  Beck  v. 
Metz^  25  Mo.  70 ;  McCourtney  et  al.  v.  Mathes^  47  Id.  688. 
The  decree  of  the  court  below  is  affirmed. 


SAMUEL  D.  OAUNT,  AfFSLLANT,  v.  3.  B.  PEREINS9 

Respondent. 

Justice's  Coubt— Default,  at  What  Hour  Taken.— Where  the  docket 
of  a  justice  of  the  peace  shows  that  he  rendered  judgment  against 
a  defendant  for  want  of  an  answer,  without  giving  him  an  hour 
after  the  time  specified  in  the  summons  in  which  to  make  his  ap- 
pearance, such  judgment  will  be  reversed  on  a  writ  of  review. 

Appeal  from  Yamhill  Clounty. 

The  respondent  brought  an  action  in  a  justice^s  court 
against  the  appellant,  to  recover  a  balance  due  him  on  aa 
account.  A  summons  was  issued  and  served  on  the  appel- 
lant, requiring  him  to  appear  "on  the  twenty-sixth  day  of 
March,  1879,  at  one  o'clock  in  the  afternoon  of  said  day,^ 
etc    On  that  day  the  following  proceedings  were  had  be- 
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fore  the  justice,  as  appears  by  his  docket:  '^March  26, 
A.  D.  1879,  <me  o'clock  p.  k.  Cause  called.  The  plaintiff 
appeared  in  person,  and  answered  the  calL  The  defendant, 
after  being  called  three  times,  came  not,  but  wholly  makes 
default  The  plaintiff,  therefore,  demands  judgment  for 
the  sum  of  one  hundred  and  six  dollars  and  thirty-seven 
oentsL  It  is  theref<»e  ordered  and  adjudged  by  the  court, 
m  default  of  the  appearance  of  defendant,  that  the  plaintiff 
do  have  and  recover  judgment  of  the  defendant  for  the  full 
sum  of  (Hie  hundred  and  six  dollars  and  thirty-seven  cents," 
etc 

The  appellant  obtained  a  writ  of  review,  and  assigned  the 
foUowing  among  other  errors:  ^^That  the  justice  did  not 
give  the  defendant  one  hour  in  which  to  appear,  as  allowed 
by  statute."  After  hearing  the  case,  the  circuit  court  dis- 
missed the  writ  and  affirmed  the  judgment  of  the  justioei 
whereupon  this  appeal  is  taken. 

F.  D.  FerUan  and  James  McCain^  for  appeQant» 
E.  C.  Bradshaw^  for  respondentb 

By  the  Court,  Kellt,  C.  J. : 

The  statute  regulating  the  manner  of  proceeding  in  jus- 
tice's court  (sec  124»  p.  479),  is  as  follows:  ^^A  party  is 
entitled  to  one  hour,  in  which  to  make  his  appearancoi 
after  the  time  specified  in  the  summons,  and  not  otherwise." 
*  ^  *  It  appears  from  the  justice's  docket  that  at  on» 
o'clock,  tlie  hour  that  the  defendant  was  summoned  to  ap- 
pear, he  made  default,  and  judgment  was  then  rendered  in 
favor  of  the  plaintiff  for  the  amount  demanded.  Thej'us- 
tice  should  have  waited  one  hour,  as  required  by  the  statute, 
before  he  entered  the  judgment  Counsel  for  respondent 
daim  that  there  is  a  legal  presumption  that  the  justice 
properly  discharged  his  duty  in  this  respect.  Such  is  not 
the  caee  where  the  contrary  affirmatively  appears. 

The  judgment  of  the  circuit  court,  as  well  as  the  judg- 
tieot  of  the  justice's  court|  is  reversed. ' 


856  City  qt  PoBTt4ND  v.  Bakbr.         [8i  *,Oregon. 

IHE  CITY  OF  PORTLAND,  Rbspondbnt,  v,  PERRY  G. 

BAKER,  App£I4akt. 

Pleading — Injunction — Irreparable  Injury. — ^To  warrant  the  court 
in  granting  an  injunction,  it  must  appear  from  the  facts  stated  in 
the  complaint  that  the  plaintiff  will  suffer  irreparable  injury  unless 
the  defendant  be  enjoined;  and  the  allegation  in  the  complaint  that 
the  plaintiff  will  be  irreparably  injured  is  not  sufficient.  Facts  mast 
be  stated  from  which  the  court  may  judge  of  the  injury  and  its  ex- 
tent. 

Employment  of  Chinese — Remedy  for  Violation  of  Contract  Con- 
cerning.— Where  the  statute  declares  that  the  employment  of  cer- 
tain laborers  on  the  public  works  shall  render  null  and  void  a 
contract  by  a  contractor  with  a  municipal  corporation,  such  con- 
tract is  forfeited  by  the  contractor  on  the  doing  the  unlawful  act, 
and  the  corporation  may  disregard  the  contract  without  resorting 
to  a  court  of  equity  to  annul  the  contract 

Appbal  from  Multnomah  County. 

On  the  twenty-ninth  day  of  May,  1879,  in  pursuance  of 
ordinance  No.  2427,  duly  passed  by  the  common  council, 
the  appellant  entered  into  a  contract  with  city  of  Portland, 
for  the  improvement  of  Tenth  street  in  front  of  and  abutting 
upon  block  Nos.  266  and  267  in  said  city.  The  improvement 
consists  of  grading,  laying  sidewalks  and  crosswalks.  The 
consideration,  as  named  in  said  contract,  is  merely  nominal. 

It  is  alleged  that  previous  to  the  entering  into  the  con- 
tract the  appellant,  for  the  purpose  of  avoiding  the  provi- 
sions of  the  law  upon  the  subject  of  the  employment  of 
Chinese  upon  the  public  streets,  had  entered  into  a  private 
contract  with  the  owners  of  the  adjacent  property,  ^hich 
would,  under  the  law,  be  chargeable  for  the  improvement 
made  under  said  contract,  and  that  the  real  consideration 
for  said  work  was  to  be  paid  to  said  appellant  by  such  owners 
without  the  intervention  of  the  city.  That  said  improve- 
ment is  a  public  work  to  be  done  under  the  supervision  of 
the  respondent.  The  City  of  Portland,  and  to  the  satisfac- 
tion of  its  (^cers  and  agents.  That  by  the  provisions  of 
the  said  contract,  the  appellant  expressly  agreed  and 
promised  not  to  employ  any  Chinese  up(Hi  said  woric,  and 
^id  contract  was  upon  that  condition.  That  afterward  he 
entered  upon  the  performance  of  the  said  contract,  and  is 
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now  engaged  in  the  same.  That  in  violation  of  the  law  and 
of  the  express  terms  of  said  contract^  he  is  perf  (Miuing;,  and 
causing  to  be  performed,  the  labor  of  said  improvement, 
almost  wholly  by  Chinese  labor. 

That  by  reason  of  the  premises,  the  respc«ident  and  the 
citizens  thereof  have  been  and  are  greatly  damaged,  and, 
onless  restrained,  will  suffer  great  and  irreparable  injury, 
and  that  the  city  has  no  remedy  at  law,  wherefore  it  asks 
that  the  appellant  be  restrained  from  employing  Chinese  on 
said  work. 

The  appellant  demurred.  The  demurrer  was  overrided 
and  judgment  entered  as  prayed  for. 

Narthup  <&  (rilbertj  for  appellant. 

To  entitle  a  suitor  to  an  injunction,  he  must  suffer  irrep- 
arable injury  if  the  injunction  is  not  granted.  This  prin- 
dide  is  a  fundamental  one  in  equity,  and  we  only  quote 
fnmi  many  authorities.  (High  on  Injunctions,  sees.  388, 
421, 428,  486,  519;  11  Am.  Dec.  606.)  The  mere  allegation 
in  the  pleadings  that  plaintiff  will  suffer  irreparable  injury 
if  injunction  not  granted,  is  liot  sufficient.  Facts  must  be 
alleged  from  which  it  must  appear  that  such  injury  will 
arisen  (High  on  InjunctiooSi  sec  85 ;  Branch  v.  Supervisors j 
18  CaL  190;  BatOe  v.  Stephens,  82  Qa.  26.)  Equity  will  not 
interfere  where  no  irreparable  injury  is  alleged  beyond  an 
averment  of  a  breach  of  contract  (IF.  Union  Teh  Go.  v. 
PkOa.  R.  R.  Oo.  9  PhiL  494.)  Equity  will  not  interfere 
where  the  injury  is  susceptible  of  pecuniary  compensation. 
(Surges  v.  EatUemanjAl  Mo.  480;  Morris  db  Co.  v.  Oen.  R. 
R.  Co.  16  N.  J.  Eq.  419 ;  Pusey  v.  Wright,  81  Penn.  896 ;  HaH 
^^  MarshaU,  4  Minn.  294 ;  Cockey  v.  Carroll,  4  Md.  Ch.  344.) 
Xor  will  an  injunction  be  granted  for  any  purpose  which 
can  be  attained  by  any  other  process.  {Ward  v,  Kelsay,  14 
Abb.  Pr.  107;  Marks  v.  Wilson,  11  Id.  88.)  If  a  statutory 
remedy  exists  for  a  redress  of  the  wrong  complained  of, 
equity  will  not  interfere  by  injunction.  (High  on  Injunc- 
tions, sees.  31,  82  and  697.)  Nor  will  equity  restrain  a 
party  from  the  violation  of  a  contract  where  the  parties 
have  fixed  the  damages  for  a  violation.     {Nessle  v.  Reese,  19 
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Abb.  Pr.  240;  McOaferty  v.  McCdbe,  4  Id.  67.)  Nor  while 
the  right  to  an  injunction  is  doubtful.  Courts  of  equity,  in 
granting  injunctions,  act  with  great  caution.  (High  on  In- 
junctions, sees.  523,  762;  Steamboat  Co.  v.  Livingston,  3 
Cow.  755;  Attorney  General  v.  Utica  Ins.  Oo.  2  Johns.  Ch. 
390.) 

Apply  the  principles  above  stated  to  the  case  at  bar.  It 
is  alleged  that  the  plaintiff  will  suffer  irreparable  injury  if 
an  injunction  is  not  granted.  How,  is  not  stated;  nor  are 
facts  stated  from  which  an  injury  can  arise.  The  dty  has 
done  its  duty  when  it  provides  properly  improved  streets, 
and  sees  that  the  claim  of  the  contractor  therefor  is  paid 
from  the  proper  fund.  It  can  make  no  difference  to  the 
city  what  class  of  labor  is  employed  in  the  work.  If  the 
contractor  employs  Chinese,  they  get  the  mo^iey  that  other- 
wise would  be  paid  to  other  classes  of  labor.  But  if  Chinese 
are  not  employed,  it  does  not  follow  that  citizens  of  Portland 
or  of  Oregcm  wiU  or  rrm^t  be^  The  latest  importation  from 
the  remotest  comers  of  the  earth,  provided  he  be  not  a 
Chinaman,  may  be  employed.  The  only  qualifications  are 
muscle  and  the  will  to  use  it  It  is  claimed,  however,  that 
an  open  violation  of  the  law  brings  lawful  authority  into 
disrespect  This  may  be  so,  but  it  is  not  the  province  of 
equity  to  interfere.  The  only  ground  for  this  would  be, 
that  the  employm^it  complained  of  constitutes  a  nuisance, 
but  that  can  not  be  claimed  in  this  case.  Even  if  the 
citizens  of  Portland  are  injured  by  the  acts  alleged,  it  is  not 
the  province  of  the  city  itself  to  correct  them.  It  can  not 
maintain  a  suit  to  protect  them  in  tiieir  rights  of  labor.  It 
has  no  such  trust  or  Quixotio  mission,  nor  is  it  its  duty  to 
bring  suits  to  enforce  state  laws.  Its  duty  and  authority 
alike  are  confined  to  its  own  ordinances;  it  derives  its  power 
entirely  from  its  charter.  (Charter  city  of  Portland;  Dillon, 
on  Municipal  Corp.,  sees.  9a,  95,  and  10.) 

But  a  remedy  exists  at  law.  The  statute  itself  provides 
one.  If  Chinese  labor  is  employed,  the  contract  becomes 
void;  if  void,  then  the  contractor  can  get  no  pay;  a  void 
contract  can  not  be  enforced.    It  was  the  intuition  to  make 
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die  remedy  simple  by  stopping  payment  But  it  is  urged 
that  as  the  consideration  in  this  case  is  a  nominal  one,  the 
contaiictor  and  the  owners  of  the  adjacent  property  havings 
prior  to  the  letting  of  the  contract  by  the  city  to  defendant, 
made  a  contract  for  the  improvement  in  which  the  real 
coDsideration  was  to  be  paid,  the  penalty  is  small  and  the 
ooDtractor  gets  his  pay,  and  thus  the  law  is  evaded.  Not 
soi  The  contract  with  the  property  owners  is  void  equally 
with  that  of  the  city.  If  the  property  owners  choose  to  pay 
when  they  can  not  be  compelled  to,  is  it  the  right  of  any  one 
to  prevent  themt  Besides,  the  city  does  not  allege  its 
ignorance  of  this  prior  contract  at  tihe  time  of  entering  into 
the  c(»tract  with  defendant  It  is  only  where  one  has 
ezerdsed  due  caution  to  prevent  an  injury  that  he  can  be 
relieved  by  injunction.  (High  <m  Injunction,  sec.  707; 
Buss  V.  Wilson^  22  Me.  207.) 

The  law  under  which  relief  is  sought  (Laws  of  1878,  p.  9) 
is  vmd.  It  is  in  conflict  with  the  constitution  and  treaties 
of  the  United  States.  All  treaties  are  the  supreme  law  of 
the  lands .  (Constitution  of  U.  S.  art  6.)  The  treaty  with 
China  of  June  18,  1858,  and  the  additional  articles  thereto 
of  July  28,  1868,  provide:  ^^hat  the  two  high  contracting 
parties  recognize  the  inherent  and  inalienable  right  of  man 
to  diange  lus  hmne  and  allegiance ;  and,  also,  the  mutual 
advantage  of  the  free  migration  and  emigraticm  of  their  citi- 
zens and  subjects,  respectively,  from  the  one  country  to  the 
other  for  the  purpose  of  curiosity,  of  trade,  or  as  peima- 
nent  residents.''  Article  VI.  declares:  ^^That  Chinese  sub- 
jects visiting  or  residing  in  the  United  States  shall  enjoy 
the  same  privileges,  immunities,  and  exemptions  in  respect 
to  travel  or  residence,  as  may  be  then  enjoyed  by  the  citi- 
zens or  subjects  of  the  most  favored  nations."  (Pub.  Treat, 
n.  S.  148.)  Chinese  laborers  stand  on  the  same  footing 
with  those  of  Great  Britain.  No  distinction  can  be  made. 
(Baker  v.  City  of  Portland^  a  decision  of  the  U.  S.  circuit 
court  for  Oregon ;  see,  also,  the  decision  of  Justice  Field  in 
the  celebrated  ^'Queue  Ordinance  Case,"  lately  rendered; 
Beporter,  Angiiat  18, 1879.) 
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/.  0.  Moreland^  City  Attorney^  and  A.  iff.  Tamier^  for 
respondent: 

Two  questions  are  presented:  1.  Is  the  law  of  this  state, 
prohibiting  the  employment  Chinese  laborers  upon  streets 
and  public  works,  valid?  2.  Can  this  law  be  enforced  by 
injunction  ? 

The  first  question  is  one  of  interest,  and  the  answer  thereto 
involves  questions  of  great  magnitude.  To  defeat  this  law, 
appellant  relies  upon  the  treaty  of  the  United  States  with 
the  Chinese  empire.  In  the  discussion  of  this  question,  we 
admit  fully  the  authority  of  the  United  States  to  make 
treaties  with  foreign  nations.  But  whenever  the  treaty  in- 
fringes upon  tiie  rights  of  the  states  to  manage  their  domes- 
tic affairs  in  their  own  way,  then  the  treaty  becomes  null 
and  void.  Suppose  this  treaty  had  undertaken  to  grant 
Chinese  in  the  several  states  immunity  from  punishment  for 
crime  committed  in  those  states,  whom  could  it  bind?  Cer- 
tainly, no  none.  And  no  treaty  can  be  binding  which  in  any 
wise  infringes  upon  the  right  of  the  states  to  legislate  upon 
all  matters  upon  which  the  power  to  legislate  was  not  dele- 
gated to  the  general  government  by  tiie  constitution.  Th^ 
treaty-making  power  can  not  rise  above  legislative  author- 
ity. When  the  power  is  not  expressly  delegated,  or  does 
not  arise  by  hecessary  implication,  it  remains  in  the  states. 
The  treaty  provides  that  ^^Chinese  subjects,  visiting  or 
residing  in  the  United  States,  shall  enjoy  the  same  privi- 
leges, immunities,  and  exemptions,  in  respect  to  travel  or 
residence,  as  may  be  then  enjoyed  by  the  citizais  or  sub- 
jects of  the  most  f avordd  nations."  Tliese  qualifying  words) 
'^in  respect  to  travel  or  residence,"  certainly  mean  some- 
thing. If  they  imply  the  right  of  the  Chinese  to  come  here 
and  enjoy  all  the  rights  guaranteed  to  other  nations,  in  all 
particulars,  then  why  qualify  their  rights?  These  words 
"travel"  and  "residence,"  are  well  defined.  There  is  no 
necessity  of  resorting  to  courts  to  interpret  them.  Their 
meaning  is  known  of  all  men.  Apply  to  this  language  the 
two  familiar  maxims,  both  of  which  are  well-sustained 
axioms  of  constructions,  viz.,  "The  expression  of  one  thing 
is  the  exclusion  of  another,"  and  "That  which  is  expressed, 
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pais  an  end  to  that  which  is  implied,"  and  thef  discussion 
would  seem  to  be  at  an  end. 

There  is  another  rule  of  construction,  -which  should  be  ap- 
plied to  this  case :  When  the  court  is  at  liberty  to  adopt  one 
of  two  constructions  upon  a  law,  that  will  be  adopted  which 
favors  the  rights  of  our  citizens,  rather  than  that  which  is 
agamst  their  rights.  Again,  it  is  a  fundamental  rule  of  con- 
struction that  the  court  will,  if  possible,  give  such  a  con- 
struction as  will  give  the  statute  the  effect  intended  by  the 
legislature,  and  every  reasonable  doubt  will  be  solved  in 
favor  of  the  legality  of  the  legislative  action.  (Cooley  Const* 
Urn.  181.) 

There  is  an  authority  directly  against  the  legality  of  this 
law,  in  the  decision  by  His  Honor,  Judge  Deady,  in  the 
United  States  circuit  court,  last  summer.  In  that  case,  the 
learned  judge  holds  that  the  right  to  reside  in  a  foreign 
country  implies  the  right  to  labor  there  for  a  living,  and  that 
any  attempted  intrenchment  upon  that  right  is  beyond  the 
power  of  the  state  as  regards  Chinese. 

His  Honor,  Judge  Bellinger,  in  passing  upon  this  case  in 
the  court  below,  reviews  somewhat  this  decision,  and  his 
reasoning  upon  the  case  is  so  apt  that  we  give  it: 

"The  case  of  Baker  v.  The  City  of  Portland  is  in  point, 
but  I  can  not  admit  the  correctness  of  its  conclusion.  The 
fact  that  the  improvement  in  question  is  a  public  improve- 
ment has  not  been  questioned.  The  state  has  the  power 
and  it  is  its  duty  to  provide  means  of  facilitating  communi- 
cation between  distant  localities.  The  establishment  and 
maintenance  of  roads  is  therefore  one  of  the  high  exercises 
of  its  sovereign  power.  A  street  in  any  city  or  town,  com- 
m<m  to  all  people,  is  a  public  highway.  The  act  of  a  state 
legislature  authorizing  the  paving  and  grading  of  streets  in 
s  city,  and  the  assessment  of  the  expenses  of  the  same  upon 
the  owners  of  lots  fronting  on  such  street,  has  been  held  to 
be  a  proper  and  constitutional  exercise  of  the  taxing  power 
by  the  legislature.  (Angell  on  Highways,  sec.  181.)  The 
city,  in  opening  or  improving  streets,  exercises  a  merely 
delegated  authority  conferred  by  the  state.  The  right  to 
improve  streets,  and  the  manner  in  which  the  improvement 
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shall  be  made,  are  matters  exclusively  within  the  regulation 
and  control  of  the  legislature — as  much  so  as  the  erection 
of  public  buildings  for  state  uses.  Those  who  perform 
labor  upon  such  improvements  are  in  an  employment  which 
the  state  has  authorized  and  provided  for,  and  which  is  paid 
for  out  of  a  fund  raised,  as  has  been  seen,  by  a  tax.  It 
follows  that  if  the  state  can  not  prohibit  the  employment  of 
any  class  of  persons  upon  street  improvements,  it  can  not 
make  such  prohibition  in  respect  to  any  employment  which 
it-  authorizes.  If  the  legislature  should  enact  that  no 
Chinese  subject  should  be  employed  as  guards  at  the  pen- 
itentiary, or  as  janitors  about  various  offices  of  the  state,  or 
as  workmen  upon  the  unfinished  capitol  building,  the  act, 
under  the  authority  cited,  would  not  be  allowed  to  stand. 

"The  decision  in  the  case  referred  to  is  upon  the  as- 
sumption that  the  right  secured  by  the  treaty  to  subjects  of 
China  to  reside  in  the  United  States  implies  the  right  to 
labor  here  for  a  living.  Conceding  this,  it  does  not  follow 
that  the  right  to  labor  imposes  upon  the  state  the  duty  of 
providing  employment.  If  this  right  to  labor  is  thus 
secured,  it  is  nothing  more  than  the  right  to  labor  for  those 
who  choose  to  employ  them.  Is  its  right  in  this  respect  less 
than  that  of  citizens  within  its  jurisdiction?  The  state  has 
undertaken  to  say  for  itself  that  it  will  not  employ  this 
class.  This  is  not  the  limitation  of  a  right,  but  the  exercise 
of  one.  The  construction  of  public  works  is  sometimes  re- 
sorted to  by  governments  as  a  matter  of  state  policy,  one  of 
the  objects  of  the  improvement  being  to  benefit  the  labor- 
ing classes  by  providing  an  opportunity  for  labor.  The 
propriety  of  the  adoption  of  this  policy  in  Uiis  country  is 
sometimes  urged.  It  would  certainly  not  be  claimed  that 
the  advantages  which  such  a  policy  offers  to  labor  is  neces- 
sarily the  property  of  the  world,  and  that  the  government 
has  not  the  right  in  the  bestowal  of  its  favors  to  discrim- 
inate between  its  own  citizens  and  aliens. 

"It  is  not  apparent  upon  what  reason  the  objection  to  the 
exclusion  of  Chinese  subjects  from  employment  on  public 
works  can  be  made  that  will  not  apply  to  every  branch  of 
the  public  service,  nor,  if  a  law  which  so  excludes  them  is 
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Toid,  why  a  law  which  prescribes  such  qualifications  for 
office-holders  as  in  effect  excludes  them  from  office  should 
not  also  be  held  to  be  void.  It  is  clear  that  if  the  right  of 
residence  is  impaired  by  the  determination  of  the  state  not 
to  employ  thwn,  the  resolution  of  a  manufacturing  corpora- 
tion not  to  employ  them  will  have  th$  same  effect  In  either 
case,  as  the  argument  goes,  the  opportunity  to  earn  a  living, 
which  the  right  of  residence  is  made  to  imply,  is  abridged. 
•  •  *  A  court  will  hesitate  in  construing  a  law  to  im- 
ply an  intention  on  the  part  of  the  law-maker  to  do  that 
which  is  unreasonable.  There  are  no  presumptions  that 
the  treaty-making  power  acted  without  inducement;  that  it  * 
granted  away  important  privileges  without  any  compensat- 
ing advantages.  Unreasonable  concession  must  be  clearly 
expressed.  And  it  is  not  probable  in  this  case  that  it  was 
intended  by  the  treaty  power  to  concede  all  the  rights  which 
it  is  the  object  of  government  to  secure  to  its  citizens  for 
the  consideration  which  is  implied  in  the  extravagant  con- 
struction given  the  treaty.  *  *  *  Nor  is  it  probable 
that  the  treaty  intended  to  destroy  the  police  power  of  the 
states— the  right  of  self-preservation  of  which  man  can  not 
be  divested  under  any  form  of  government  or  in  any  state 
of  society.  There  are  no  presumptions  in  favor  of  a  con- 
struction that  makes  the  treaty  so  unreasonable  and  far- 
leaching  in  its  results,  and  that  abolishes  in  favor  of  Chi- 
nese sabjects  that  honorable  distinction  which  is  the  citizen's 
just  pride,  and  which  it  is  obviously  the  policy  of  the  gov- 
ernment to  maintain. 

"In  the  case  of  Ho  Ah  Kow  v.  Sheriff  Nunan^  it  is  de- 
cided that  the  ordinance  which  provides  for  cutting  the 
liair  of  criminals  is  special  legislation,  for  the  reason  that 
upon  Chinese  subjects  it  operates  as  a  cruel  and  unusual 
punishment;  that  though  general  in  its  terms,  it  operates 
Qpon  a  specific  class  with  exceptional  severity,  since  the 
possession  of  long  hair  is  a  religious  and  national  custom 
peculiar  to  that  class.  The  decision  is  one  of  unusual  in- 
terest It  lays  down  the  doctrine  that  when  any  general 
Iaw  bears  witli  greater  severity  upon  one  class  than  upon 
odiers,  although  the  fact  may  be  due  to  the  customs,  peculiar 
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views,  9r  religious  beliefs  of  that  class,  such  law  is  special 
legislation  and  void.  Stated  as  broadly  as  the  decision 
states  it,  the  polygamous  practices  of  the  Mormon  sect  will 
find  ample  guarantees  in  the  fourteenth  amendment,  and  a 
sect  religiously  believing  in  human  sacrifice  might  hope  to 
set  aside  any  state  statute  against  homicide. 

^^But  the  argument  against  the  infliction  of  cruel  and  un- 
usual punishment  has  no  application  in  the  cases  under  con- 
sideration, and  the  decision  upon  the  ordinance  case  can 
have  no  more  than  a  remote  bearing  in  their  decision. 
Courts  are  never  in  haste  to  declare  acts  of  the  law-making: 
power  void,  and  for  that  reason,  in  cases  like  these,  if  the 
words  of  the  treaty  are  susceptible  of  two  meanings,  one 
favorable  to  the  law  of  the  state  and  the  other  hostile  to  it« 
the  former  will  be  allowed  to  prevail.  So  far  as  this  court 
is  concerned,  the  law  of  the  state  against  the  employment  of 
Chinese  subjects  upon  public  works  will  be  enforced." 

The  second  question  suggested,  we  think,  is  one  of  less 
difiiculty.  If  the  law  be  valid,  then  the  only  possible  way 
it  can  be  enforced  is  by  injunction.  The  charter  takes  away 
the  right  to  govern  streets  and  highways  from  the  state, 
where  it  was  primarily  vested,  and  places  it  in  the  city.  It 
can  designate  the  kind  of  improvement,  and  the  time  and 
manner  of  putting  it  down.  It  pays  the  contractor  by  draw- 
ing warrants  upon  the  fund  for  the  improvement  of  the 
street,  and  that  fund  is  only  supplied  by  the  levy  of  an  as- 
sessment upon  the  owner  whose  property  is  improved.  Now, 
if  that  owner  shall,  as  alleged  in  this  case,  make  a  private 
contract  to  improve  the  street,  then  it  is  taken  at  a  nominal 
rate  from  the  city.  No  money  is  required  to  be  collected ; 
the  contractor  presents  no  bill  to  the  city;  the  work  has 
been  done  by  Chinese  labor;  the  law  of  the  state  and  the 
express  terms  of  his  contract  have  been  violated,  and  yet 
there  is  no  remedy  unless  by  injunction.  When  a  contract 
contains  covenants  to  do  certain  acts,  and  also  other  cove- 
nants to  abstain  from  doing  certain  other  acts,  the  breach 
of  the  negative  covenants  may  be  restrained  by  injunction, 
even  though  there  may  be  no  jurisdiction  to  compel  a  spe- 
cific performance  of  the  affirmative  covenants.    (8  Waits^ 
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Actions  and  Defenses,  sec.  6,  p.  693;  26  N.  J.  Eq.  40;  1 
Holmes,  253;  Hilliard  on  Inj.  621;  High  on  Inj.  sees.  17,23, 
%  31,  695,  697,  714,  733,  734,  735,  913 ;  23  N.  J.  Eq.  161 ;  34 
Ind.  115;  44  Ind.  248;  5  Wall.  74;  39  Wis.  160.) 

In  the  present  case  the  defendant  was  not  only  bound  by 
the  provisions  of  the  state  law  not  to  employ  Chinese,  but 
he  was  bound  by  the  solemnity  of  his  contract  The  city 
could  not  compel  him  to  go  on  and  employ  other  laborers, 
but  in  the  language  of  the  celebrated  Lord  Eldon,  "it  could 
do  the  only  thing  in  its  power;  it  could  induce  him  indi- 
rectly to  do  one  thing  by  restraining  him  from  doing  an- 
odier.'' 

The  enforcement  of  specific  covenants  are  matters  which 
tre  properly  cognizable  in  courts  of  equity,  and  the  remedy 
by  injunction  to  prevent  the  violation  of  negative  agree- 
ments not  to  do  a  particular  thing,  is  closely  akin  to  the 
remedy  by  specific  performance  of  agreements  of  an  affirm- 
ative nature.     (High  on  Inj.  sec.  913.) 

By  the  C!ourt,  Boisb,  J. : 

We  think  the  complaint  in  this  case  does  not  show  that 
the  plaintiff  has  or  is  likely  to  suffer  any  pecuniary  injury 
from  the  employment  of  Chinamen  by  the  defendant,  and 
that  the  complaint  does  not  therefore  make  a  case  which 
would  authorize  the  court  to  interfere  by  injunction.  It  is 
true  the  complaint  alleges  "that  by  reason  of  the  preiiiises 
(that  is,  the  employment  of  Chinamen),  the  plaintiff  and 
the  citizens  thereof  have  been  and  are  greatly  damaged, 
tnd  that  unless  defendant  is  restrained,  will  suffer  great  and 
irreparable  injury."  But  the  complaint  fails  to  allege  in 
what  manner  the  city  i^  injured,  either  by  showing  that  the 
work  is  not  well  done,  or  making  any  allegation  of  any  fact 
from  which  the  court  can  conclude  that  any  injury  has  or 
will  result  from  such  employment,  and  facts  showing  the 
injury  must  be  alleged  to  warrant  the  court  in  restraining  a 
^fendant  by  injunction,  which  is  the  exercise  by  the  court 
of  an  extraordinary  and  harsh  power,  which  can  not  and 
<wght  not  to  be  invoked  or  exercised  except  in  cases  where 
t  plaintiff  is  in  danger  of  suffering  irreparable  injury.    In 
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High  on  Injunction,  sec.  85,  the  rule  is  stated  to  be  that 
"the  mere  allegation  of  irreparable  injury  will  not  suffice 
to  warrant  an  injunction;  but  the  facts  must  appear  on 
which  the  allegation  is  predicated,  in  order  that  the  court 
may  be  satisfied  as  to  the  nature  of  the  injury." 

The  contract  in  this  case,  between  the  city  and  the  defend- 
ant, was  simply  an  undertaking  on  the  part  of  the  defendant 
to  do  the  work  on  Tenth  street  for  a  nominal  consideration, 
with  the  understanding  that  he  should  be  paid  for  said  work 
by  the  owners  of  the  adjacent  property,  and  that  he  should 
not  employ  Chinamen  to  do  the  work.  The  city  had  no 
pecuniary  interest  in  the  matter  of  who  did  the  work,  except 
to  have  the  work  well  done.  On  this  subject  there  is  noth- 
ing alleged  in  the  complaint,  and  we  are  not  to  presume, 
from  the  employment  of  Chinamen,  that  pecuniary  injury 
would  result. 

If  the  act  of  the  legislature  referred  to  is  in  force,  then 
the  contracts  which  the  defendant  had,  both  with  the  city 
and  with  the  adjacent  owners,  became  void  when  he  violated 
the  law  by  employing  Chinamen,  for  it  provides  that  "all 
contracts  which  any  person  or  corporation  may  have  for  the 
improvement  of  any  such  street  or  part  of  street,  or  public 
works  or  improvements  of  any  character,  shall  be  null  and 
void,  from  and  after  the  date,  of  any  employment  of  any 
Chinese  laborers  thereon  by  the  contractor."  When  the 
fact  of  the  emplojrment  became  known,  the  contract  was  for- 
feited to  the  city,  together  with  the  work  done  by  the 
Cixinese.  From  the  time  of  such  violation,  the  contractor 
had  no  more  right  to  work  on  the  street  than  any  other  per- 
son, and  the  city  being  a  municipal  corporation,  with  full 
power  to  protect  its  streets,  had  no  need  of  aid  from  a  court 
of  equity. 

We  think,  therefore,  that  the  plaintiffs  have  not  shown  in. 
the  complaint  a  sufficient  case  to  warrant  a  court  of  equity 
in  granting  an  injunction,  for  no  injury  is  shown  to  have 
resulted  or  to  be  likely  to  result  from  the  acts  of  the  de- 
fendant He  has  violated  the  law,  his  contract  has  become 
null  and  void,  and  the  law  executes  that  penalty  by  depriv- 
ing the  defendant  of  all  benefits  under  the  contract 
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The  view  we  take  of  ihia  case  renders  it  unnecessary  to 
decide  the  question,  whether  or  not  this  act  of  the  legislature 
is  in  conflict  with  the  treaty  with  China,. and  we  do  not  ex* 
press  any  opinion  on  that  subject 

The  decree  of  the  circuit  court  will  be  reversed,  and  the 
plaintiffs  complaint  dismissed  with  costs,  but  without  prej* 
ndioe  to  the  rights  of  plaintiff  to  conimence  a  new  suit. 


•DANIEL  SPBAGUE,  Appellant,  v.  F.  A.  FLETCHER 

irr  AL.,  Respondents. 

Waiver—Demand  op  Payment — Promissory  Note. — ^F.,  who  was  an 
accpmmodation  indorser,  indorsed  on  the  back  of  a  note  before 
doe,  these  words:  "I  hereby  waive  notice  of  protest  for  non* 
payment"  Held,  not  to  be  a  waiver  of  demand  of  payment  from 
the  maker  when  due.  Agreements  of  this  character  are  to  be  con- 
strued strictly,  and  not  extended  beyond  the  fair  import  of  the 
terms. 

Appeal  from  Multnomah  County.  .The  facts  are  stated 
in  the  opinion. 

Caples  <6  Mtdkej/j  for  appellant: 

The  (xxnplaint  alleges  that  the  indorser  waived  demand 
and  protest  for  non-payment  by  the  following  indorsement 
on  the  back  of  the  note:  ^I  hereby  waive  notice  of  protest 
for  non-payment."  The  indorsement  on  the  note  is  an  ^^ex- 
preGs  waiver,"  and  an  admission  that  the  note  has  been 
presented  or  need  not  be  presented.  (8  Denio,  16,  same 
esse  as  below ;  1  N.  Y.  186 ;  Matth^  v.  GaUey^  4  Cal.  63 ; 
5  East,  230;  Chitty  on  Notes,  747;  19  Ind.  110;  Edwards 
on  Bills,  594;  Story,  on  Promissory  Notes,  347;  Wall  v. 
Bry^  1  Louis,  312 ;  Scott  v.  Oreen^  10  Barr.  P.  103 ;  Biles  on 
BiUs,  Sharswood's  ed.,  top  850,  note;  Story  on  Notes,  479, 
sea  354.) 

The  question  here  presented  is  as  to  the  sufficiency  of 
tbe  pleading.  The  allegation  here  is  much  stronger  than 
in  the  California  case  above  cited ;  there  the  allegation  was 
^imply  that  (Jalley  &  David  "waived  notice  of  non-pay- 
ment," which  the  court  held  to  be  sufficient.  In  tins  case 
the  complaint  alleges  that  Fletcher  "waived  demand  and 

*  See  34  Am.  Rep.  58;. 
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notic6  of  protest  for  non-pa3nnent;''  also  setting  forth  the 
waiver  in  terms  as  indorsed  on  the  bade  of  the  note.  The 
word  protest,  in  a  popular  sense,  and  as  used  among  business 
men,  includes  all  the  steps  necessary  to  charge  an  indorser, 
and  where  he  waives  notice  of  protest  he  waives  everything. 
{Coddington  v.  Davis  et  al,j  1  N.  Y.  186.) 

E.  O,  Bradshaw  and  Wm.  Strang  A  SanSj  far  respond- 
ents: 

The  language  of  the  indorsement  is  clear  and  distinct: 
"I  hereby  waive  notice  of  protest  for  non-payment."  This 
does  not  waive  the  necessity  of  a  demand.  It  is  questiona- 
ble whether  it  waives  a  notice  of  non-payment  Demand 
and  notice  of  non-payment  are  two  distinct  things,  both  of 
which  are  necessary  to  charge  an  indorser.  (Story  on 
Promissory  Notes,  sees.  272,  366;  11  Wend.  629;  6  Mass. 
524;  4  Am.  Dec  175;  Edwards  on  Bills,  596.) 

By  the  Court,  Prim,  J. : 

This  action  was  brought  against  Fletcher  as  an  accommo- 
dation indorse  on  a  promissory  note.  The  complaint  al- 
leges that  on  the  second  day  of  August,  1875,  one  Jane 
Armstrong  made  aad  delivered  to  one  T.  Coyle  her  prom- 
issory note  for  four  hundred  and  eleven  dollars  and  eighty- 
seven  cents,  payable  with  interest  on  one  per  cent  a  month, 
in  ninety  days  after  date.  That  before  the  delivery  of  the 
note  to  Coyle,  Fletcher,  to  secure  the  note  and  as  an  ac- 
commodation to  Jane  Armstrong,  indorsed  the  note  on  the 
back  thereof.  That  afterwards,  and  before  the  note  became 
due,  Coyle  transferred  the  same  to  Bradley,  Marsh  &  Col 
That  S.  L.  Marsh,  oae  of  the  members  of  the  firm  of  Bradley, 
Marsh  &  Co.,  before  the  note  was  due,  transferred  the  same 
to  Levi  Anderson.  That  afterwards,  and  before  said  note 
became  due,  F.  A.  Fletcher  indorsed  on  the  back  his  waiver 
of  demand  and  protest,  as  follows: 

"I  hereby  waive  notice  of  protest  for  non-payment. 
"  ( Signed )  F.  A.  Fletchbr.*' 

And  that  by  reason  of  said  indorsement  of  said  note  by 
F.  A.  Fletcher  aforesaid,  and  his  said  waiver  of  notice  of 
non-payment,  he,  the  said  F.  A.  Fletcher,  became,  and  now 
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is,  liable  for  the  payment,  etc  That  the  note  belongs  to 
the  plaintiff  and  is  wholly  unpaid. 

To  this  complaint,  defendant  Fletcher  interposed  a  de- 
muner  upon  the  ground  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  court  having  sustained 
the  demurrer,  judgment  was  rendered  against  the  plaintiff 
for  costs,  fnnn  which  an  appeal  has  been  taken  to  this  court. 

The  objection  to  the  complaint  is:  That  the  respondent 
is  sued  as  an  indorser  without  any  allegation  of  demand  of 
payment  being  made  upon  the  maker  when  the  note  became 
due;  nor  is  there  any  excuse  for  the  failure  of  such  demand 
shown.  On  the  other  hand,  it  is  claimed  that  demand  and 
notice  of  non-payment  were  eq)ecially  waived  by  an  indorse- 
ment on  the  note  before  due  in  these  words:  ^^I  hereby 
waive  notice  of  protest  for  non-payment"  Signed  by  the 
indorser.  The  question  for  determination  is  whether  this 
operated  as  a  waiver  by  the  indorser  of  demand  of  payment, 
as  well  as  a  notice  of  such  non-payment.  We  think  it  did 
not  so  operate.  The  general  rule  is  that  agreements  of  this 
character  are  to  be  construed  strictiy,  and  not  extended  be- 
yond the  fair  import  of  the  terms  thereof.  (Story  on  Prom- 
issory Notes,  sec.  272;  Berkshire  Bank  v,  Jones^  6  Mass.  524; 
19  Pick.  375 ;  Backt48  v.  Shepard,  11  Wend.  629.) 

In  this  case,  the  indorser  does  not  say  that  he  will  waive 
demand  of  payment,  but  that  he  will  "waive  notice  of  pro- 
test for  non-payment."  Demand  and  notice  are  two  dis- 
tinct things,  both  of  which  are  necessary  to  charge  an  in- 
doraer,  and  only  one  of  them  is  waived  by  the  indorser  in 
this  case.  But  it  is  claimed  by  appellant  that  the  indorse- 
ment operated  as  a  waiver  of  both,  and  the  following  decis- 
ions are  cited  to  sustain  the  proposition.  {Codding ton  v.  Da- 
^  et  al.j  3  Denio,  16 ;  Matthey  v.  Galley^  4  Cal.  63 ;  19  Ind. 
110.) 

In  Coddtngtan  v.  DaviSj  the  indorser  wrote  to  the  holder 
as  follows:  "You  need  not  protest.  T.  B.  C.'s  note  due, 
etc  I  will  waive  the  necessity  of  protest"  This  was  held  suf- 
ficient to  dispense  with  a  presentment  and  notice  of  non-pay- 
ment, on  the  ground  that  the  word  "protest,"  as  used  by  the 
indorser,  in  connection  with  the  promissory  note,  wa$  undeir 
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stood  to  mean  the  taking  of  such  steps  as  were  lequiTed  by 
law  to  charge  an  indorsee;  that  is,  protest  was  understood 
to  include  both  d^nand  and  notice.  Although  in  a  tech- 
nical sense  the  term  protest  means  only  a  formal  declara- 
tion drawn  up  and  signed  by  the  notary,  yet  as  used  by 
commercial  men  it  includes  all  the  steps  necessary  to  charge 
an  indorser.  (Burrill's  Law  Diet.  349;  2  Ohio,  N.  S.  345.) 
The  case  in  4  California  is  in  point,  but  not  a  single  case  is 
cited  in  the  opinion  to  sustain  it.  The  case  in  19  Indiana 
does  not  come  up  to  thiis  case.  There  the  agreement  was 
that  "protest  and  notice  of  protest  were  waived,''  and  were 
held  sufficient  to  include  waiver  of  demand. 

Thus  it  will  be  seen  that  none  of  the  cases  dted  sustain 
the  proposition  of  appellant  except  the  California  case, 
while  there  are  numerous  decisions  holding  the  contrary 
doctrine.  (6  Masa  524;  Freeman  v.  O^Brien^  88  Iowa,  406 ; 
Scott  V.  Oreen^  10  Penn.  St  103.) 

The  judgment  of  the  court  below  is  affirmed,  and  case 
remanded  to  the  court  below  for  further  proceedinga 

Judgment  affirmed. 


J.  B.  CROSSEN,  Appellant,  v.  R.  P.  EARHART,  Seche- 

TARY  OF  State,  Respondent. 

MU.EAGE — Sheriff  Conveying  Prisoners. — ^A  sheriff  is  not  entitled  to 
mileage  in  addition  to  other  fees  prescribed  in  section  5  of  the 
laws  of  1874,  prescribing  the  fees  of  sheriffs  for  transporting  a 
convict  to  the  state  penitentiary.  Said  section  5  prescribes  all  the 
compensation  a  sheriff  is  entitled  to  for  such  service. 

Appeal  from  Multnomah  County, 

This  case  is  a  petition  for  a  writ  of  mandamus  to  require 
the  respondent,  as  secretary  of  state,  to  audit,  allow,  arid  is- 
sue a  warrant  on  the  treasury  for  thirty  dollars,  which  ap- 
pellant claims  to  be  due  him  for  mileage  in  conveying  a 
prisoner,  convicted  of  felony,  from  the  Dalles  to  tiie  peni- 
tentiary at  Salem,  the  appellant  being  sheriff  of  Wasco 
county,  and  charged  with  the  duty  of  conveying  said  piid- 
oner  as  aforesaid^ 
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The  court  below  sasfcained  the  demurrer  and  gave  judg- 
ment, from  which  this  appeal  is  taken. 

ShaUuck  <6  KUlin^  for  appellant: 

The  amount  here  inTolyed  is  small,  but  the  question  ap- 
plies to  all  the  sheriffs  in  the  state,  and  to  every  prisoner. 
This  mileage  is  claimed  under  the  express  provisicms  of  law. 
Every  statute  of  this  state  since  1855  which  has  attempted 
to  regulate  in  a  general  way  the  fees  of  officers,  has  con- 
tained in  letter  or  substance  this  general  provision :  "Every 
(^cer  or  person  whose  fees  are  prescribed  in  this  chap- 
ter, who  shall  be  required  to  travel  in  order  to  execute  or 
perform  any  public  duty,  in  addition  to  the  fees  herein- 
before prescribed  shall  be  entitled  to  mileage,  at  the  rate 
of  ten  cents  per  mile,  in  going  to  and  returning  from  the 
place  where  the  service  is  performed."  (Sec.  14,  p.  605  of 
the  C!ode;  sec  18,  p.  483  of  laws  of  1855.) 

Iliis  is  a  provision  of  law,  particular  or  special  in  its  char- 
acter, but  general  in  its  operation.  Through  all  the  changes, 
amendments,  and  repeals  and  re-enactments  of  the  fee  bill, 
or  portions  of  it^  this  provision  has  stood  unrepealed  and 
untouched  until  1876  (Laws  of  1876,  p.  34),  when  it  was 
re-enacted  in  the  same  words,  with  a  proviso  that  it  should 
not  apply  to  assessors.  And  this  re-enactment  in  1876,  ex- 
cepting assessors  out  of  its  provisions,  makes  it  conclusive 
Ihat  it  was  the  legislative  intent  to  allow  sheriffs  mileage  for 
the  service  in  question. 

The  act  of  1874  (p.  125,  sec.  6),  did  not  in  terms  repeal 
this  section  14,  nor  does  it  do  so  by  implication,  for  there 
is  no  repugnance,  either  in  letter  or  spirit,  between  section 
14  and  the  act  of  1874;  for  the  rule  is  that  a  general  statute 
without  negative  words  will  not  repeal  the  particular  pro- 
visions of  a  former  one,  unless  the  two  are  irreconcilably 
inconsistent.  (Sedg.  Stat,  and  Const.  Law,  123-128;  Smith 
Com.  879,  and  authorities  cited ;  21  Penn.  St.  42,  48 ;  70  Id. 
846.)  The  act  of  1874  is  not  a  separate  and  independent 
act  It  is  a  substitute,  and  nothing  more,  for  sections  2 
and  4,  etc,  of  ihe  tit.  1,  chap.  20  of  the  General  Laws, 
and  section  14  of  the  latter,  re-enacted  by  the  statute  of 
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1876  (p.  34),  applies  to  the  act  of  1874.  Otherwise  there  is 
no  law  whatever  allowing  a  sheriff  mileage  for  any  service 
whatever,  an  oversight  of  which  we  cannot  presume  the 
legislature  guilty.  It  is  said  that  the  travel  in  this  case  is  it- 
self the  duty  or  service  performed,  and  that  per  diem  is  pro- 
vided, and  no  mileage  can  be  allowed,  but  this  is  straining 
the  meaning  out  of  words.  "Conveying  and  delivering  him'"' 
surely  imply  something  more  than  merely  traveling  with 
him.  It  is  a  further  duty  to  be  performed  outside  of  the 
sheriffs  business  office,  and  carrying  the  same  responsi- 
bilities and  liabilities  of  other  public  duties,  and  in  addi- 
tion, the  necessity  of  travel. 

The  former  statutes,  in  providing  for  the  compensation  of 
sheriffs  for  conveying  and  delivering  a  convict  to  the  peni- 
tentiary, provided  in  the  same  paragraph  for  mileage,  while 
this  statute  of  1874  does  not  mention  mileage;  but  from 
this  circumstance  no  argument  can  be  drawn  against  the 
c(»istruction  we  claim.  For  the  former  statutes  all  allow 
mileage  for  the  sheriff  "and  such  convict"  If  mileage  for 
the  convict  had  not  been  provided,  there  would  have  been 
no  necessity  of  mentioning  mileage  in  the  same  paragraph 
in  order  to  entitle  the  sheriff  to  claim  it,  because  section 
14  had  already  provided  for  it,  and  to  have  mentioned  mile- 
age in  the  act  of  1874,  or  in  any  provision  where  the  con- 
vict was  not  coupled  with  the  sheriff  in  drawing  mileage, 
would  have  been  simply  surplusage. 

Dolphj  Bronaugh^  Dolph  A  Simon^  for  respcmdent : 

In  sustaining  the  demurrer,  the  court  below  gave  the  fol- 
lowing written  opinion: 

"Prior  to  1874,  the  fees  of  county  clerks  and  ^eriffs 
were  provided  for  in  sections  two  and  four  of  chapter  twen- 
ty, of  the  Miscellaneous  Laws.  Section  four  provided^ 
among  provisions  for  other  service,  that  the  sheriff  should 
have  'for  conveying  a  convict  to  the  penitentiary  and  de- 
livering him  to  the  proper  officer  thereof,  ^  four  dollars  per 
day^  besides  mileage  for  himself  and  such  convict,  besides 
the  necessary  expense  incurred  in  guarding  such  convict 
during  such  conveyance,  to  be  paid  out  of  the  state  treas- 
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hi;.'  The  compensation  here  provided  for  applied  to  tJtke 
sheriff  of  Wasco  county.  In  the  same  chapter — chapter 
twmty,  Miscellaneous  Laws — it  was  provided  as  follows: 
^£yeiy  officer  whose  fees  are  prescribed  in  this  cliapter^ 
who  shall  be  required  to  travel  in  order  to  execute  or  per- 
form any  public  duty,  in  addition  to  the  fees  hereinbefore 
prescribed,  shall  be  entitled  to  mileage  at  the  rate  of  ten 
cents  per  mile,  in  going  to  and  returning  from  the  place 
where  the  service  is  performed.'  (Sec.  14,  chap.  20,  Misc. 
Laws.)  The  supreme  court  having  held  that  this  provi- 
sion only  applied  to  officers  whose  fees  were  provided  for 
in  that  part  of  the  chapter  which  preceded  this  section,  the 
legislature  of  1876  so  amended  it  as  to  make  it  applicable 
to  every  case  provided  for  in  the  chapter,  excepting  only 
the  case  of  assessors.  This  amendment^  however,  does  not 
affect  the  question  presented  in  this  case. 

'^In  1874:,  the  legislature  passed  an  act  entitled  'An  act 
to  repeal  sections  two  and  four  of  an  act  approved  October 
23,  1872,  entitled,'  etc.  These  were  the  sections  which 
provided  for  the  fees  of  sheriffs  and  clerks.  The  first  sec- 
tion of  this  act  repeals  sections  two  and  four  of  chapter 
twwity.  Miscellaneous  Laws,  prescribing  the  clerks'  and 
sheriffs'  fees,  in  express  terms.  The  second  section  provides 
i  table  of  fees  for  county  clerks.  The  third,  fourth,  fifth, 
and  sixth  sections  of  the  act  prescribe  the  fees  of  sheriffs. 
Section  five  is  as  follows:  The  sheriff  shall  receive  for 
conveying  a  convict  to  the  penitentiary,  and  delivering  him 
to  the  proper  officer  thereof,  three  dollars  per  day  for  each 
day  actually  engaged,  besides  necessary  traveling  expenses 
for  himself  and  such  convict,  and  the  necessary  expense  in^ 
curred  in  guarding  such  convict  during  such  conveyance,  to 
be  paid  out  of  the  state  treasury;  Prooided^  That  where 
there  is  direct  communication,  either  by  railroad  or  by 
steamboat,  from  the  place  from  which  said  convict  is  to  be 
conve3'ed  to  the  penitentiary,  no  allowance  shall  be  made 
for  guards.'  This  provision  differs  from  that  contained  in 
section  four,  repealed  by  this  act,  in  this,  that  it  allows  the 
sheriff  three  dollars  per  day  instead  of  four  dollars,  for  con- 
veying convicts  to  the  penitentiary,  and  instead  of  mileage 
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for  the  sheriff  and  convict,  it  allows  him  necessary  traveling 
expenses. 

^^Counsel  for  the  petitioner  claims  that  the  effect  of  this 
act  of  1874,  so  far  as  it  relates  to  the  compensation  of 
sheriffs,  is  merely  to  amend  section  four,  of  chapter  twenty, 
of  the  Miscellaneous  Laws,  and  that  the  provision  for  mile- 
age for  all  officers  whose  fees  are  prescribed  in  that  chapter, 
and  who  are  required  to  travel,  therefore  applies  to  the  case 
of  sheriffs  when  they  convey  convicts  to  the  penitentiary. 
In  support  of  this  view,  it  is  argued  that  unless  this  act  be 
construed  to  be  amendatory,  and  a  part  of  chapter  twenty, 
of  the  Miscellaneous  Laws,  the  legislature  will  have  done  a 
^wrong'  to  sheriffs,  since  the  provision  for  mileage  in  any 
case  only  applies  to  persons  whose  fees  are  prescribed  in 
that  chapter.  The  act  of  1874  is  by  its  terms  an  independ- 
ent act.  It  provides  a  complete  table  of  fees  for  sheriffs 
and  clerks.  It  does  not  purport  to  amend  any  part  of  chap- 
ter twenty,  referred  to.  It  expressly  repeals  certain  sec- 
tions in  that  chapter,  and  enacts  other  sections  in  lieu  of 
those  repealed.  The  new  enactment  does  not  correspond 
with  the  old  statute  in  the  number  of  the  sections,  or  in  their 
arrangement.  Thus,  the  services  and  fees  prescribed  for 
the  sheriffs  in  sections  three,  four,  and  five  of  the  new  act 
are  embraced  in  four,  five  and  twelve  of  the  old  one,  and 
the  provision  in  relation  to  conveying  convicts  to  the  peni- 
tentiary, which  constitutes  the  whole  of  section  five  in  the 
new  act,  is  a  portion  of  section  four  in  the  old  one,  while 
section  five  in  the  latter  act  relates  to  the  fees  of  coroners, 
and  is  not  repealed.  A  new  rule  of  construction  will  have 
to  be  discovered  before  the  act  of  1874  can  be  held  to  be 
amendatory  of  the  old  law  in  the  particulars  claimed  in  the 
argument. 

"The  object  of  the  new  act,  as  appears  from  the  emer- 
gency clause  expressed  in  it,  was  to  reduce  the  fees  of  clerks 
and  sheriffs.  The  taking  away  of  the  sheriff's  mileage  is 
consistent  with  the  main  object  of  the  act.  If  the  legisla- 
ture carried  this  reduction  to  an  unreasonable  extent,  the 
judges  are  not  for  that  reason  to  reject  the  act  'For,'  as 
Blackstone  expresses  it,  'that  were  to  set  the  judicial  power 
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above  that  of  the  legislature,  which  would  be  subversive  of 
all  government.'  I  do  not,  however,  pla<^  the  decision  of 
Has  question  upon  the  ground  that  the  new  act  is  not 
amendatory  of  the  old  one.  I  assume  for  the  purposes  of 
this  case  that  it  is  so  amendatory,  and  that  the  sheriffs  are 
entitled  to  mileage  where  they  are  required  to  travel  in  order 
to  perform  any  service  required  of  them  in  section  8  of  the 
act  of  1874. 

^Assuming,  therefore,  that  a  sheriff  is  entitled  to  mile- 
age, whenever  he  is  required  to  travel  in  order  to  perform 
any  public  duty,  the  question  still  remains,  is  the  travel 
which  he  performs  in  conveying  convicts  to  the  peniten- 
tiary, travel  performed  in  order  to  enable  him  to  execute  a 
duty  required  of  him,  or  is  it  in  itself  the  duty  required  ? 
When  a  sheriff  serves  a  subpeona  or  summons  he  is  entitled 
to  reodve  twenty-five  cents  for  the  service.  He  may  be  re-' 
quired  to  travel  fifty  or  more  miles  to  perform  the  duty.  In 
sod)  case  the  duty  is  one  thing,  the  travel  another.  Tlie 
eompttisation  is  for  the  performance  of  the  duty,  of  which 
the  travel  is  no  part.  The  conveyance  of  prisoners  to  the 
penitentiary  necessarily  includes  travel.  To  'convey'  a 
priscmer  to  the  penitentiary  is  in  every  case  to  travel  to  the 
poiitentiary  and  transport  or  carry  the  prisoner  there. 
The  travel  is  a  necessary  and  principal  part  of  the  service 
of  conveying,  for  whidi  the  statute  allows  three  dollars  per 
day.  If  the  statute,  instead  of  providing  that  the  sheriff 
fihaD  receive  three  dollars  for  every  day  he  is  actually  en- 
gaged in  conveying  convicts  to  the  penitentiary,  had  pro- 
vided that  he  shall  receive  ten  cents  per  mile  for  the  service 
of  so  conveying  ccmvicts,  the  argument  now  made  would 
have  applied  -with  no  less  force  than  it  now  does.  Whether 
the  oompensation  for  the  service  performed  be  measured  by 
the  time  consumed  in  the  act  of  oonvejdng  or  by  the  dis- 
tance traveled,  the  construction  of  the  statute  must  be  the 
same. 

To  say  that  a  sheriff  is  entitled  to  three  dollars  per  day 
tnd  expenses  of  travel  and  guards  for  conveying  convicts, 
and  to  ten  cents  per  mile  for  all  travel  performed  4n  order* 
to  convey,  would  be  a  solecism  in  words  and  in  legislation*, 
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There  is  no  other  service  aside  from  that  of  traveling  in  the 
*ct  of  conveying  prisonei-s,  to  which  the  per  dieni  provided 
for  can  apply.  It  is  not  intended  to  compensate  him  for 
consenting  to  be  sheriff,  for  enjoying  the  honors  or  bearing 
the  responsibilities  of  official  existence.  These  do  not  come 
v^ithin  the  language  of  the  provision  which  describes  the 
service.  The  effect  of  the  construction  contended  for  would 
be  to  make  the  compensation  of  sheriffs  for  this  service 
greater  under  the  act  of  1874  than  it  was  under  the  old  law, 
and  yet  the  intention  of  the  legislature  was,  as  it  appears 
in  the  act,  to  reduce  the  compensation  of  sheriffs  and  clerks. 
The  provision  allowing  the  sheriff  three  dollars  per  day  for 
the  time  actually  employed  in  conveying  convicts  to  the 
penitentiary,  besides  necessary  traveling  expenses  for  him- 
self and  such  convict  and  the  expense  of  guarding  such 
6onvict,  includes  all  the  compensation  which  he  can  receive 
in  consequence  of  such  service." 

With  the  lucid  statement  of  facts  and  conclusive  argu- 
ment contained  in  the  foregoing  opinion,  we  might  well  rest 
the  case,  but  we  will  briefly  state  the  reasons  why  we  think 
the  petitioner  not  entitled  to  mileage  as  claimed  by  him. 

Section  14,  of  title  1,  of  chapter  20,  of  the  Miscellaneous 
Laws  of  Oregon,  as  amended  by  the  act  approved  October 
20,  1876,  provides  only  for  mileage  in  addition  to  the  fees 
prescribed  by  chapter  20.  The  amended  section  is  as  follows: 

"Section  14.  Every  officer  or  person  whose  fees  are  pre- 
scribed in  this  chapter,  who  shall  be  required  to  travel  in 
order  to  execute  or  perform  any  public  duty,  in  addition  to 
the  fees  prescribed  in  this  chapter,  shall  be  entitled  to  mile- 
age at  the  rate  of  ten  cents  per  mile  in  going  to  and  return- 
ing from  the  place  where  the  service  is  performed,  except 
assessors,  who  shall  not  be  entitled  to  mileage." 

While  the  act  of  1874  does  not  professedly  and  in  express 
terms  repeal  the  provisions  of  chapter  20  of  the  Miscellane- 
ous Laws,  in  regard  to  sheriffs'  fees,  yet  being  a  new  and 
independent  act,  repugnant  to  the  previously  existing  l«iw  on 
the  same  subject,  the  former  statute  was  thereby  necessarily 
superseded  and  in  effect  repealed.  (5  Or.  152;  Id.  24?!-; 
Id.  276.)     Wherefore,  the  fees  of  sheriffs  were  pot  "pre- 
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scribed  in  this  diapter"  20,  but  were  prescribed  by  the  act 
of  1874,  at  the  time  when  section  14,  of  title  1,  of  chapter 
20,  was  amended  by  the  act  of  October  20, 1876,  and  sheriffs 
are  therefore  not  entitled  to  the  mileage  of  ^'ten  cents  per 
mile"  allowed  by  the  act  of  1876,  to  officers  whose  fees 
were  then  prescribed  in  said  chapter  20  of  the  Miscellaneous 
Laws. 

^A  subsequent  statute  revising  the  whole  subject-matter 
of  a  former  one,  and  evidently  intended  as  a  substitute  for 
it^  although  it  contains  no  express  words  to  that  effect,  must, 
on  principles  of  law,  as  well  as  cm  reason  and  common 
sense,  operate  to  repeal  the  former."  (Smith's  Stat,  and 
Const  Con.,  sec.  786;  7  Mass.  142;  12  Mass.  645.) 
''When  some  parts  of  a  revised  statute  are  omitted  in  the 
revising  act,  the  parts  omitted  are  not  to  be  deemed  as  re- 
rived  by  construction,  but  are  to  be  considered  as  annulled.^' 
(Smith's  Stat  and  Const.  Con.,  sec.  785;  12  Mass.  537; 
1  PicL  43.)  There  are  three  points  to  be  considered  in 
the  construction  of  all  remedial  statutes;- the  old  law,  the 
mischief,  and  the  remedy.  *  *  *  And  it  is  the  business 
of  the  judges  so  to  construe  the  act  as  to  suppress  the  mis- 
diief  and  advance  the  remedy.     (1  Bl.  Com.  87.) 

The  mischief  intended  to  be  remedied  by  the  act  of  Octo- 
ber 29,  1874,  is  expressed  in  the  ^nergency  clause  of  that 
act  to  be  that  'Hhe  present  fees  of  clerks  and  sheriffs  are 
manifestly  too  high,  and  are  therefore  an  unnecessary  burden 
upon  the  taxpayers."  It  would  be  a  startling  method  of 
ctxistruction,  indeed,  if  the  judges  should  precisely  reverse 
the  above  canon,  and  ^so  construe  the  act  as  to  suppress 
the  remedy  and  advance  the  mischief,"  by  allowing  to 
sheriffs  ten  cents  per  mile  under  the  act  of  1876,  contrary 
to  itB  letter,  beside  the  fees  and  traveling  expenses  allowed 
by  the  act  of  1874,  thus  increasing  their  compensation 
above  what  they  were  entitled  to  receive  under  the  provisions 
of  chapter  20  of  the  Miscellaneous  Laws,  which  the  legiiria- 
ture  declared  to  be  "manifestly  too  high." 

And,  further,  the  point  made  by  his  honor,  the  judge  of 
the  court  below,  in  his  opinion  in  this  case,  that  t&e  "con- 
veying" of  a  prisoner  to  the  penitentiary  is  within  itself  the 
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^ery  "duty  to  be  performed,"  under  the  provisions  of  either 
sec.  4,  of  chap.  20,  Misc.  Laws,  or  of  sec.  5  of  the  act  of 
October  29,  1874,  which  duty  necessarily  includes  the  act 
of  traveling  in  order  to  convey,"  is  so  unanswerably 
sound,  and  conclusive  of  the  question  at  issue,  that  any 
attempt  on  our  part  to  elaborate  his  argument  in  that  behalf 
would  detract  from  its  conciseness  without  adding  to  its 
force. 

By  the  Court,  Boisb,  J.: 

In  this  case  we  are  called  on  to  construe  section  5  of  the 
act  of  the  legislature  approved  October  29,  1874,  providing 
for  the  fees  of  clerks  and  sheriffs.  Said  section  is  as  fol- 
lows: "The  sheriff  shall  receive  for  convejring  a  convict  to 
the  penitentiary  and  delivering  him  to  the  proper  officer 
thereof,  three  dollars  per  day  for  each  day  actually  engaged* 
besides  necessary  traveling  expenses  tor  himself  and  such 
convict,  and  the  necessary  exp^ises  incurred  in  guarding 
such  convict  during  such  conveyance^"  This  section  is  a 
substitute  for  a  former  section  of  the  general  laws.  See 
Statutes,  603,  which  provides  that  the  sheriff  shall  be  al- 
lowed "for  conveying  a  ccmvict  to  the  penitentiary  and  de- 
livering him  to  the  proper  officer  thereof,  four  dollars  per 
day,  besides  mileage  for  himself  and  such  convict,  besides 
the  necessary  expense  incurred  in  guarding  such  convict 
during  such  conveyance." 

:  In  the  section  last  above  quoted,  mileage  was  expressly 
giv^i  to  the  sheriJf  for  himself  and  convict;  in  the  latter, 
this  provision  is  left  out,  and  in  lieu  thereof  the  sheriff  is 
given  his  necessary  traveling  expenses  for  himself  and  such 
convict  It  is  claimed  that,  in  addition  to  the  allowances  in 
this  section,  the  sheriff  is  also  entitled  to  charge  mileage, 
under  section  14  of  chapter  20  of  the  general  laws,  see  p. 
605.  This  section  provides  that  "every  officer  whose  fees 
are  prescribed  in  this  chapter,  who  shall  be  required  to 
travel  in  order  to  perform  any  public  duty,  in  addition  to 
the  fees  hereinbefore  prescribed,  shall  be  entitled  to  mile- 
age, at  the  rate  of  ten  cents  per  mile,  in  going  to  and  re- 
turning from  the  place  where  the  service  is  performed." 


Jul  1880.]  CBoeSBN  v.  Eabhabt.  879 

A  question  is  made  that  .the  sheriff  is  not  one  of  the  offi- 
cers whose  fees  are  prescribed  in  the  chapter  referred  to. 
But  suppose  it  be  granted  that  he  is  such  a  person,  did 
he  have  to  travel  to  a  place  where  this  duty  was  to  be  per- 
formed? The  duty  to  be  performed  was  to  convey  a  con- 
vict to  the  penitentiary.  The  place  where  the  conveyance 
(which  was  the  duty  to  be  performed)  commenced,  was  at 
the  county  jail  where  the  convict  was  confined,  and  extended 
to  the  penitentiary.  The  conveyance  was  the  transportation 
of  the  prisoner  over  the  journey,  and  the  responsibility  and 
guarding  of  the  prisoner  commenced  at  the  jail  and  con- 
tinned  along  the  whole  journey,  as  much  as  the  responsi- 
bility in  the  transportation  of  freight  commenced  at  the 
place  where  the  common  carrier  receives  it  of  the  consignor, 
and  continues  to  the  place  of  delivery  to  the  consignee. 
The  travel  was  included  in  the  conveyance.  If  the  sheriff 
is  required  to  summon  a  juror,  his  duty  is  the  service  which 
must  be  performed  where  the  juror  is,  and  if  he  does  not 
find  him,  the  duty  cannot  be  performed  in  whole  or  in 
part 

But  if  he  is  required  to  transport  property  from  Salem  to 
Portland,  and  he  takes  the  property  at  Salem,  the  service 
begins  to  be  performed  when  he  takes  the  property,  and 
continues  until  he  has  finished  the  transportation ;  the  duty 
to  be  performed  necessarily  extends  over  a  certain  definite 
space,  and  travel  is  a  part  of  the  duty,  as  much  as  reading  a 
summons  is  part  of  the  service.  If  any  travel  could  be 
charged  in  this  case  for  going  to  the  place  of  performance, 
it  would  be  for  going  to  the  county  jail  to  find  the  prisoner, 
for  there  is  where  the  duty  to  be  performed  must  commence. 
Wie  think  it  was  the  intention  of  the  legislature  to  fix  in  this 
section  5  all  the  compensation  which  a  sheriff  should  be 
entitled  to  for  this  service. 

The  judgment  of  the  circuit  court  will  be  affirmed. 
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STEPHEN  G.  SPEAR,  Appellant,  v.  J.  W.  COOK  and 

V.  COOK,  Respokdbnts. 

Right  of  Way  to  Flow  Water — Grant  CoNSTRUEa — Where  S.  granted 
to  C.  all-  the  water  in  a  certain  creek,  and  the  right  to  convey  such 
water  over  the  land  of  S.  to  the  land  of  C,  and  granted  to  C.  the 
right  "to  enter  upon  lot  one  (land  of  S.)»  and  build,  maintain,  re- 
pair, .and  keep  up  and  in  operation,  all  claims,  ditches,  pipes,, 
aqueducts,  or  flumes  necessary  and  proper  for  the  conveyance  of 
said  water  to  the  premises  of  said  C./'  such  conveyance  gives  to  C. 
the  right  to  construct  several  canals  or  courses  for  the  water  over 
said  premises  of  S. 

Idem. — By  such  conveyance,  the  grantee  has  the  right  to  convey  all  the 
water,  and  at  different  times  and  places. 

Idem. — Such  grantee  may  flrst  construct  a  ditch  and  take  part  of  the 
water,  and  afterwards  construct  another  ditch  to  convey  the  bal* 
ance,  or  enlarge  the  first  ditch. 

Idem. — Such  grantee  may  also  change  his  ditch  when  located,  if  such 
change  is  necessary  to  enable  him  to  convey  the  water  in  a  con- 
venient and  reasonable  manner. 

Idem — Right  to  Float  Wood. — Such  grantee  may  also  float  wood 
through  his  ditch,  provided  he  does  not  thereby  injure  the  grantor. 

Appeal  from  Clatsop  County. 

This  is  an  action  for  damages  brought  by  appellant  against 
respondents  for  an  alleged  trespass  claimed  to  have  beea 
committed  by  them,  in  entering  upon,  and  building  a  flume 
across,  certain  lands  of  appellant,  and  in  floating  wood 
through  the  flume,  and  thereby  causing  water  to  overflow, 
and  portions  of  said  wood  to  be  cast  upon  the  lands  of  the 
appellant. 

Respondents  deny  that  they  were  guilty  of  a  trespass  in 
doing  any  act  alleged  in  the  complaint,  but  justify  their  acts 
and  doings  in  the  premises  under  a  claim  of  right  by  virtue 
of  the  grant  contained  in  a  certain  deed,  executed  by  ap- 
pellant to  one  of  them,  by  which  deed  the  appellant  granted 
to  the  respondent,  James  W.  Cook,  certain  lots  numbered 
2  and  3,  and  also  the  water  of  the  east  fork  of  Spear's  creek 
and  the  right  and  privilege  to  divert  said  water  from  its 
channel,  and  to  convey  it  upon,  over,  and  across  said  lots  2 
and  3,  and  also  to  enter  upon  lot  1,  the  premises  in  ques- 
tion, and  build,  and  maintain,  and  repair,  and  keep  in 
operation  all  dams,  ditches,  pipes,  aqueducts,  or  flumes. 
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necessary  and  proper  for  oonyeying  said  water  to  said 
premises  so  <x>iiveyed  to  J.  W.  Cook,  one  half  of  which, 
grant  has  since  passed  to  the  respondent,  V.  Cook.       . 

The  appellant,  replying  to  the  matter  thus  set  up,  alleges 
that  the  deed  in  question  does  not  specify  the  place  or  line 
upon  which  the  flume  should  be  constructed,  and  that  soon 
after  the  execution  of  the  deed,  J.  W.  Cook,  with  the  ap- 
peUaat's  acquiescence,  entered  the  premises  of  appellant 
and  located  and  constructed  a  flume  xmder  the  grant  and 
used  the  same  to  convey  the  water  of  the  east  fork  of  Spear's 
creek  until  1877,  when  the  respondents  constructed  on  a 
different  route  the  flume  complained  of,  and  that  the  new. 
flume  is  not  necessary  or  proper  for  the  conveyance  of  the 
water  in  question  to  the  respondent's  premises. 

The  testimony  offered  on  the  trial  tended  to  show  that 
the  route  of  said  new  flume  varies  from  the  route  of  the  old 
flume  in  its  passage  through  appellant's  land,  at  distances 
Tarying  from  six  to  seventy  feet,  as  shown  on  said  plat  or 
diagram;  that  the  old  flume  was  generally  constructed  on; 
the  ground  or  on  low  trestles  not  exceeding  five  feet  in 
height  at  any  place,  and  was  six  inches  square  and  made 
of  boards,  leaving  an  inside  measurement  of  four  inches 
square,  and  covered;  was  on  a  good  grade,  and  conveyed 
the  water  of  said  east  fork  of  Spear's  creek  across  appellant's 
land  to  the  lands  of  respond^its  freely  and  rapidly;  that 
its  capacity  was  sufficient  to  convey  the  water  during  the 
dry  season  of  the  year,  but  during  the  heavy  storms  of 
winter  was  insufficient,  and  sometimes  during  the  summer, 
owing  to  certain  angles  in  its  construction,  was  liable  to  be- 
come partially  obstructed  by  frog  spittle  and  sediment,  and 
required  clearing  every  few  days;  that  it  was  practicable  to 
eoiDstruct  on  the  site,  or  location  and  grade,  of  this  flume, 
a  larger  one,  of  capacity  sufficient  to  carry  aU  the  water  of 
said  east  fork  of  Spear's  creek;  that  the  defendants  and 
their  employes  made  a  common  pathway  of  this  old  flume 
in  1873  and  1876,  and  by  means  thereof  had  put  it  out  of 
grade  and  caused  it  to  leak,  and  interfere  with  the  free 
passage  of  the  water  therein.  That  this  flume  nevertheless 
was  used  with  the  common  acquiescence  of  both  parties,  for 
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the  conveyance  of  water  for  three  seasons,  and  the  location 
thereof  was  acquiesced  in  and  assented  to  by  plaintiff. 
That  in  the  latter  part  of  the  year  1876,  the  defendants  in- 
timated a  purpose  to  construct  another  flume  for  the  con- 
veyance of  said  water  over  plaintiff's  said  land,  but  were 
forbidden  by  plaintiff,  and  fully  informed  that  such  a 
structure  in  any  other  place  than  upon  the  route  of  the  old 
flume  was  against  plaintiff's  will.  That  defendants,  never- 
theless, in  January,  1877,  against  plaintiff's  protest,  pro* 
ceeded  to  construct  a  second  flume  across  plaintiff's  land  on 
a  route  varying  from  the  route  of  the  old  flume  from  six  to 
seventy  feet,  and  the  same  was  constructed  on  high  trestles, 
and  in  some  places  nailed  to  plaintiff's  trees;  was  eight  to 
ten  times  the  capacity  of  the  first  flume,  and  had  along  its 
sides,  upon  the  trestles  aforesaid,  plank  walks,  upon  which 
people  could  pass  and  repass.  That  said  flume  was  there- 
upon used  by  defendants  for  the  purpose,  not'  only  of  con- 
veying water,  but  also  of  floating  wood  from  lands  owned 
by  the  defendants  above  plaintiff's  premises,  to  defendants' 
cannery,  upon  the  premises  sold  to  J.  W.  Cook  by  plaintiff 
in  1873.  That  said  flume  was  still  insufficient  to  carry  all 
the  water  of  the  east  fork  of  Spear's  creek  in  time  of  flood. 
That  during  the  winter  and  the  months  of  March  and  April, 
defendants  used  said  flume  for  floating  cord  wood  every 
year  after  its  construction  until  the  commencement  of  this 
suit;  and  the  same  became  often  obstructed,  and  the  water 
overflowed  therefrcnn  oa  to  plaintiff's  improved  lands* 
washed  his  lands,  caused  slides,  obstructed  hifi  pathway  and 
roads,  destroyed  his  trees,  injured  his  garden  crops  and 
strawberry  beds,  which  h^  had  on  his  land  below  said  flume. 
That  said  flume  itself,  irrespective  of  the  water  which  is- 
sued from  it,  was  an  obstruction  to  plaintiff's  enjoyment  of 
his  land  far  greater  than  the  flume  which  had  been  con- 
structed in  1873,  on  the  first  route,  and  rendered  the  de- 
fendants' easement  more  onerous  to  plaintiff,  and  that  he 
was  damaged  thereby  in  a  considerable  sum.  That  to  all 
these  proceedings  of  defendants,  in  constructing  and  operat- 
ing said  flume  built  in  1877,  plaintiff  has  continually  ob- 
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*  jected  and  protested.  That  the  old  first  flame,  constructed 
in  1878,  still  remains  upon  the  plaintiff's  premises. 

The  defendants,  to  establish  the  issues  on  their  part,  in- 
troduced in  evidence  plaintiff's  deed  of  August  12, 1873,  to 
J.  W.  Cook,  and  also  introduced  evidence  tending  to  show 
that  the  flume  constructed  in  1873  was  insufficient  to  con- 
vey the  water  of  said  creek  to  defendants'  premises.  That 
the  same  was  too  small  in  size,  and  was  located  along  a  very 
abrapt  mountain  side,  and  following  around  the  points  of 
the  hills  contained  several  sharp  angles,  which  frequently 
filled  with  mud  and  sediment,  and  obstructed  the  flow  of 
the  wat^r  until  cleaned  out  That  the  line  of  the  old  flume 
was  very  crooked,  and  the  flume  insufficient  in  size,  and  be- 
cause of  its  location,  to  convey  the  water  at  all  seascms  of 
the  year.  That  the  new  flume  is  more  nearly  on  a  straight 
line,  affords  an  easier  flow  to  the  water,  and  is  also  insuffi- 
cient in  size  to  convey  all  the  water  granted  by  plaintiff's 
said  deed.  That  at  the  time  when  the  new  flume  was  con- 
strocted,  the  old  flume  had  become  rotten  by  decay  in  sev- 
ml  places,  so  as  to  need  rebuilding.  That  no  damage 
was  done  to  the  trees,  grass,  or  land  of  the  plaintiff  in  con- 
structing the  new  flume,  and  that  no  damage  has  since 
accrued  to  plaintiff  in  any  particular  therefrom.  That  the 
new  flume  is  substantially  upon  the  line  of  the  old  flume 
for  the  greater  portion  of  its  route,  and  the  furthest  depart- 
iire  therefrom  is  only  about  thirty  feet  at  one  point,  and 
twelve  to  fifteen  feet  at  another  point 

That  defendants  hkd  employed  a  force  of  men  to  tend 
their  flume  while  floating  wood  therein,  and  the  obstruction 
thereof,  and  the  overflow  tlierefrom,  was  'accidental  and 
temporary,  and  that  plaintiff  had  not  been  injured  in  any 
respect  ther^y.  That  the  water  of  which  plaintiff  com- 
plained, and  which  he  alleged  had  injured  his  crops  and 
improved  luid  and  fruit  trees,  arose  from  natural  springs, 
and  did  not  proceed  from  the  flume.  The  jury  also,  under 
the  direction  of  the  court,  and  in  diarge  of  the  sheriff, 
viewed  tiie  premises,  and  tliereupon  the  cause  was  sub- 
mitted to  the  jury;  the  court,  of  its  own  motion,  delivering 
to  them  a  general  charge  in  words  following : 
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1.  By  the  deed  in  question  the  defendant  had  the  right 
to  construct,  over  and  across  plaintiff's  land,  all  ditches, 
flumes,  and  aqueducts  necessary  to  convey  the  water  of  the 
east  fork  of  Spear's  creek  to  his  fishery.  The  deed  does 
not  define  or  limit  the  place  in  which  the  pipe  is  to  be  laid, 
nor  the  size  and  character  of  the  flume,  ditches,  etc,  ex- 
cept as  the  latter  is  defined  by  the  stipulation  that  the 
ditches,  flumes,  etc.,  are  to  be  of  such  size  and  character 
as  is  necessary  to  the  conveyance  of  the  water  of  the  cre^ 
in  question. 

2.  Under  this  deed,  after  Cook  had  once  constructed  his 
ditch  or  flume,  and  thus  selected  the  place  where  he  would 
exercise  the  easement  granted,  such  easement  could  not  be 
exercised  in  any  other  place.  If  he  once  exercised  the  right 
granted  in  a  fixed  and  definite  course,  with  the  full  acqui- 
escence and  consent  of  Spear,  he  can  not  change  the  course 
of  his  ditch,  or  the  manner  in  which  his  right  is  to  be  exer- 
cised, at  his  will. 

3.  That  this  rule  must  be  understood  with  the  reasonable 
qualification  that  Cook,  the  grantee,  is  not  necessarily  con- 
fined to  the  precise  location  in  all  its  parts  whi^h  he  has 
selected.  It  is  enough  if  the  location  is  substantially  the 
same.  If  it  followed  substantially  the  same  route,  the  fact 
that  it  deviates  in  places  from  the  old  line  will  not  neces- 
sarily preclude  the  defendant  from  exercising  his  right  upon 
the  new  Une. 

4.  The  rule  which  I  have  stated  is  the  general  rula  To 
this  rule  there  is  this  exception,  if  the  grantee  of  a  right 
of  way  for  flumes,  ditches,  etc.,  to  convey  or  lead  water, 
locates  and  co^structs  his  flumes  and  ditches,  and  it  turns 
out,  from  experiment  made,  that  the  flumes  or  ditches  as 
located,  will  not,  through  mistake  in  the  grade  or  location, 
answer  the  purpose,  that  it  will  not  conduct  the  water  to 
the  intended  place,  then,  in  that  case,  the  grantee  may 
change  the  location  and  direction  of  his  ditch  or  flume  alto- 
gether. Jle  is  not  allowed  to  do  this  as  a  matter  of  his  own 
convenience,  but  is  allowed  to  do  it  if  it  is  a  matter  of 
necessity.  If  in  this  case,  through  mistake  or  bad  engineer- 
ing. Cook's  ditch  was  so  constructed  that  it  would  not 
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answer  the  purpose  which  the  right  secured  in  the  deed  was 
intended  to  effect,  theo,  in  that  case,  he  has  the  right  to 
construct  a  new  ditch  on  a  different  grade,  and  in  another 
location,  keeping  as  close  to  the  old  location  as  the  requii*e- 
ments  of  his  ditch  will  permit 

5.  The  same  rule  applies  so  far  as  the  size  of  the  ditch 
complained  of  is  concerned.  The  size  o|  Cook's  ditch  is: 
defined  in  the  deed.  It  is  to  be  large  enough  to  convey 
certain  water.  He  would  have  no  right  arbitrarily  to  enter 
npon  plaintiflf's  land  and  construct  new  flumes  without 
limit,  because  the  old  ones  were  not  large  enough  to  convey 
all  the  water  provided  for  in  the  deed.  And  yet,  if  through 
mistake  he  so  oonstructed  his  first  ditch  that  upon  experi- 
ment it  was  found  not  to  be  large  enough  to  answer  the 
purpose,  he  will  not  be  precluded  from  constructing  a  new 
flume  or  ditch  of  sufficient  ca'^acity. 

6.  You  will  therefore  deteimine  whether  the  new  ditch 
substantially  follows  the  course  of  the  old  one.  If  you  find 
that  it  does  not,  you  will  determine  whether  the  dlianges 
made  in  the  location  are  necessary  to  avoid  defects  in  the 
old  ditch,  which  prevented  the  old  ditch  from  answering 
the  purpose  for  which  it  was  intended. 

7.  If  you  find  that  the  new  'ditch  does  not  substantially 
follow  the  line  of  the  first  location,  and  that  the  change  was 
not  necessary,  then  you  will  determine  how  much  the  plain- 
tiff is  damaged  by  the  new  location. 

8.  If  you  find  either  that  the  new  location  substantially 
f(^bws  the  old  one,  or  that  it  is  necessary  that  it  should 
deviate  on  account  of  the  bad  location  of  the  old  ditch, 
then  plaintiff  is  not  entitled  to  recover,  although  the  new 
ditch  is  larger  than  the  old  one,  unless  the  new  ditch  has 
been  so  constructed  as  to  unnecessarily  damage  plaintiff's 
land,  or  the  size  of  the  ditch  is  greater  than  is  necessary  to 
conrey  the  water  of  Spear's  creek,  and  such  increased  size 
has  the  effect  to  damage  plaintiff. 

9.  If  you  find  that  plaintiff  is  entitled  to  recover,  then 
you  must  find  for  him  in  such  damages  as  he  has  actually 
sustained.  The  actual  injury  to  his  land,  to  his  ^orchards, 
or  timber,  or  pastures^  or  garden,  eta    You  are  not  to  find. 

VIII  Ore.  -25 


386  Spbab  v.  Cook.  [8  Oregon, 


speculative  damages — ^that  is  to  say,  what  the  value  of  trees 
kUled,  or  of  a  garden  destroyed,  if  such  there  has  been, 
would  be  proper  to  be  considered;  yet  the  expected  profits 
from  the  sale  of  the  products  of  the  orchard  or  garden  can 
not  be  considered  by  you ;  such  damages  are  too  remote  and 
uncertain  to  afford  a  safe  guide  in  estimating  injuries  of 
the  kind  alleged  in  this  case. 

The  appellant  requested  the  court  to  give  the  following 
instructions : 

"1.  If  the  jury  believe  from  the  evidence  that  the  de- 
fendants, immediately  after  the  execution  of  the  deed  by 
Spear  to  J.  W.  Cook  (described  in  the  pleadings),  pro- 
ceeded, with  the  acquiescence  of  Spear,  to  locate  and  con- 
struct a  flume  for  the  purpose  of  conveying  the  water  of  the 
east  fork  of  Spear's  creek  across  plaintiff's  premises,  and  that 
such  location  was  used  and  the  water  so  conveyed  for  three 
years,  stnd  that  the  grade  of  that  flume  was  sufficient  to  pass 
the  water,  then  Cook  had  no  right  to  change  the  location 
without  Spear's  consent,  and  the  change  of  location  in  1877, 
if  against  the  will  of  Spear,  was  unlawful,  and  the  plaintiff 
is  entitled  to  recover." 

When  the  court  gave,  but  added  thereto  an  oral  qualifi- 
cation referring  to  instructions  already  ^ven,  and  in  sub- 
stance saying  to  the  jury  that  if  by  experiment  the  old 
flume,  by  reason  of  its  location  or  form  of  construction,  was 
found  to  be  defective,  and  that  a  larger  and  different  struc- 
ture and  a  more  direct  route  were  necessary  to  convey^  all 
the  water  of  the  east  fork  of  Spear's  creek,  then  the  new 
flume  was  lawful. 

"2.  If  the  jury  believe  from  the  evidence  that  the  old 
flume  failed  to  carry  th6  water  required,  by  reason  of  its 
form  and  size,  and  not  by  reason  of  its  mistaken  grade,  and 
that  the  new  location  in  1877  was  taken  and  the  new  flume 
built,  mainly  because  of  its  being  a  route  more  convenient 
for  Cook  and  cheaper  than  the  old  route,  they  should  find 
for  the  plaintiff." 

Which  the  court  refused. 

"3.  If  the  jury  believe  from  the  evidence  that  the  right 
of  way  for  conveying  the  water,  though  granted  by  the  deed 
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in  genend  terms,  without  fixed  and  defined  limits,  was  im- 
mediately exercised  by  Cook  on  a  route  selected  by  him 
and  assented  to  by  Spear,  and  that  such  route  was  used  for 
three  years,  from  1873  to  1877,  with  like  assent,  then  tlie 
joiy  ^oold  hold  and  find  that  such  selection  and  use  oper- 
ated as  an  assignment  of  Cook's  right,  and  must  be  deemed 
to  be  the  route  intended  to  be  coiiyeyed  by  the  deed,  and 
the  same  in  legal  effect  as  if  it  had  been  fully  described  in 
the  deed,  and  any  change  of  route  by  Cook  without  Spear's 
consent,  is  unlawful,  and  entitled  Spear  to  a  verdict  for 
such  damages  as  he  has  sustained  and  proven.'^ 

And  the  court  refused  to  give  said  instructions  simply  as 
asked,  but  gave  the  same  with  a  modification  or  qualifica- 
tion referring  to  instructions  contained  in  the  general 
charge,  and  in  the  instructions  before  given,  and  in  effect 
said  verbally  to  the  jury  that  if  the  old  flume,  by  reason  of 
its  shape,  angles,  and  mode  of  construction  and  location,  did 
not  prove  sufficient  to  carry  the  water  of  the  creek,  and  a 
new  route  and  a  new  flume  were  necessary  for  that  purpose, 
then  the  defendants  had  the  right  to  make  the  change. 

'^4.  The  question  to  be  determined  in  this  case  is  not  the 
right  to  make  a  larger  or  differently  shaped  flume  than  was 
built  in  1873,  but  the  right  to  change  the  location  and 
route.  Cook  had  by  his  deed  a  right  to  convey  the  water 
of  the  east  fork  of  Spear's  creek  across  plaintiff's  land,  and 
haying  selected  his  route  or  location,  he  might  there  build 
a  flume  sufficient  for  that  purpose;  but  if  he  selected  a 
route  and  used  it  for  three  years  with  the  acquiescence  of 
Spear,  he  had  no  right  to  change  it  to  another  and  different 
location,  nor  had  he  any  right  to  make  use  of  his  easement 
more  onerous  to  Spear  than  it  was  or  would  be  on  thie  line 
of  the  first  location." 

The  court  refused  to  give  said  instructions  simply  as 
asked,  but  gave  it  with  a  qualification  or  modification,  re- 
ferring to  former  instructions  given,  and  in  effect  said  to  the 
jury  that  if  the  old  location  was  a  bad  one  and  the  water 
would  not  pass  freely  by  that  route,  and  the  old  flume  was 
found  to  be  insufficient  for  the  purposes  of  the  grant,  then 
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the  defendants  had  the  right  to  niak^  a  differwt  structure, 
and  in  a  place  more  suitable  for  the  object  intended. 

^'The  grant  by  Spear  to  Cook  was  simply  k  grant  of  a 
right  of  way,  and  the  right  to  construct  a  passage  to  convey 
water,  and  any  use  of  the  easement  for  transportation  of 
wood  was  in  excess  of  the  grant,  and  any  change  of  route  or 
of  the  form  of  the  flume,  not  neces^ry  for  the  mere  convey- 
ance of  water,  was  unlawful,  and  subjected  Cook  to  the 
action  for  damages.^' 

And  the  court  refused  to  so  instruct  the  jury,  but  gave 
such  instructions  with  the  additions  in  effect  as  foUows: 
''That  Cook  had  a  right  to  construct  a  flume  that  would 
carry  all  the  water  of  the  creek,  and  if  the  water  conveyed 
was  suffici^it  to  carry  wood,  then  Cook  had  the  right  to  use 
his  flume  and  the  water  therein  to  convey  wood,  provided 
he  did  not  thereby  injure  plaintiff. 

Shattuok  it  KiUm^  and  O.  F.  BeU^  for  appellant: 

The  right  of  way  for  conveying  the  water,  granted  in  gen- 
eral terms,  without  a  specific  location  in  the  deed,  became 
fixed  and  defined  when  Cook  exercised  the  right  by  select- 
ing a  route  and  building  the  flume  thereon  in  1873,  with 
Spear's  assent,  and  using  it  for  three  years  with  like  assent ; 
and  that  such  selection  and  use  operated  as  an  assignment 
of  Cook's  right,  and  must  be  deemed  to  be  the  route  in- 
tended by  the  parties  to  be  conveyed  by  the  deed,  and  the 
same  in  legal  effect  as  if  it  had  been  fully  described  in  the 
deed,  and  any  change  from  that  route  without  Spear's  con- 
sent is  unlawful,  and  entitles  Spear  to  a  recovery  for  such 
damages  as  he  proved,  which  is  the  purport  of  instruction 
3,  asked  by  plaintiff.     (2  Allen,  128.) 

A  right  of  way,  whether  for  travel  or  conveying  water, 
granted  without  any  designation  of  the  place  in  the  deed, 
becomes  located  by  usage,  and  being  so  located  it  can  not 
afterwards  be  changed  by  the  grantee.  (Same  case,  and  12 
Johns.  221;  3  Mas.  272;  11  Gray,  426,  427;  Angel  on 
Watercourses,  557,  558;  71  N.  Y.  196;  Wash,  on  Easem. 
225;  1  Pick.  486.)  The  only  exception  to  this  general  rule 
is  when  the  first  location  is  upon  an  insufficient  or  mistaken 
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grade,  so  that  no  benefit  accrues  to  the  grantee.     (Wa^. 
on  Easem^  55,  snbd.  20;  4  Vt  IL  199;  49  Barb.  646.) 

Dolph^  Branaugk^  Dolpk  <6  Simon^  for  respondents : 

If  the  grant  had  been  of  the  right  to  construct  ^^a  flume/^ 
or  "an  aqueduct"  necessary  and  proper  to  carry  the  water 
of  said  creek,  and  one  such  conduit  had  been  laid  which  by 
experience  was  found  to  be  too  ^mall,  and  to  be  upon  such 
a  grade,  and  to  contain  so  many  sharp  angles  as  to  render 
it  incapable  of  containing  and  conveying  the  water  of  the 
creek,  respondents  would  even  in  that  case  have  had  the 
right  to  alter  the  size,  grade,  shape,  and  location  of  the 
flume,  so  as  to  enable  them  to  receive  and  enjoy  the  benefits 
granted  to  them,  particularly  if  they  adhered  substantially 
to  the  route  of  the  old  flume,  and  made  only  such  alterations 
in  size  and  grade  as  were  essential  to  the  given  purpose. 
And  yet  the  rights  of  respondents  were,  by  the  instructions, 
Tirtually  limited  to  the  same  extent,  under  the  terms  of  this 
fsii  more  comprehensive  conveyance.  Grants  of  this  nature 
are  construed  as  having  reference  rather  to  the  quantity  of 
water  to  be  taken  and  used,  than  to  the  purpose  for  whidi 
it  shall  or  may  be  applied ;  and  in  these  cases,  as  in  others, 
the  rule  prevails  that  the  terms  of  the  conveyance  are  to  be 
construed  most  favorably  for  the  grantee.  (3  Pars,  on  Cont. 
533,  534;  Wash,  on  Easem.  849,  350;  Cromwell  v,  Selden, 
SComst  256-60;  Olmsted  v.  Loomis^  9  N.  Y.  426,  427;  BeaU 
r.  Stewart,  6  Lansing,  408 ;  Van  Ren&ellaer  v.  Alb.  R.  B.  Co* 
1  Hun.  (N.  Y.)  507;  Borat  v.  Empite,  5  N.  Y.  88.) 

If  the  respondents  had  the  right,  under  the  grant  to  them, 
to  enter  upon  the  premises  of  appellant  and  there  construct 
the  new  flume,  as  a  necessary  and  proper  conduit  of  the 
water  of  the  creek,  they  can  not  be  converted  into  trespass- 
ers for  floating  wood  down  their  own  flume,  even  though 
appellant  was  thereby  damaged.  The  remedy  would  be  by 
special  action  on  the  case.  Beside  which,  the  attempt  to 
introduce  this  new  feature  into  the  case  by  the  reply,  was  a 
dear  departure  from  the  cause  of  action  stated  in  the  com- 
plaint and  that  portion  of  the  reply  should  therefore  have 
been  stricken  out  as  irrelevant.     (11  How.  Pr.  36;  4  Wend. 
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648;  2  Cai.  320;  8  Johns.  367;  5  Duer,  660;  13  How.  Pr. 
97 ;  46  Vt.  29 ;  1  Hill  on  Torts,  106, 107 ;  Adams  v.  Riven,  11 
Barb.  390;  Alien  v.  Crofooty  6  Wend.  506;  Six  Carpenters' 
Case,  1  Sm.  Lead.  Cas.  216;  Yan  Bruett  v.  Schenck,  13 
Johns.  414;  HtrnneweU  v.  Hobart^  42  Me^  666;  Dingly  v. 
Bufum,  57  Maine,  379.) 

By  the  Court,  Boise,  J.: 

The  defendants  justify  the  trespass  complained  of  under 
a  grant  from  the  plaintiff  of  an  easement  or  right  to  use  the 
premises  which  are  the  subject  of  the  alleged  trespass,  for 
the  purpose  of  conveying  the  water  over  the  same.  It  ap- 
pears from  the  allegations  of  the  answer  that  the  plaintiff, 
in  August,  1873,  conveyed  to  J.  W.  C!ook,  defendant  (and 
grantor  of  V.  Cook) ,  a  parcel  of  land  in  lots  2  and  3  in  sec- 
tion 5 ;  and  further,  a  grant  of  the  water  of  the  east  fork  of 
Spear  creek,  and  the  right  and  privilege  to  divert  said  water 
from  its  natural  channel,  and  convey  it  upon  and  across  said 
lots  2  and  3,  conveyed  to  said  Cook ;  and  also  to  enter  upon 
lot  1  in  section  6  (plaintiff's),  and  build,  maintain  and  i-e- 
pair,  and  keep  up  and  in  operation,  all  dams,  ditches,  pipes^ 
aqueducts,  or  flumes  necessary  and  proper  for  the  convey- 
ance of  said  water  to  the  premises  of  said  Cook.  The  rights 
of  the  parties  in  this  case  must  dep^id  on  the  construction 
of  this  instrument. 

1.  The  defendant,  by  this  instrument,  became  the  owner 
of  all  the  water  of  the  east  fork  of  Spear  creek. 

2.  The  deed  gives  them  the  right  to  convey  the  same  over 
said  lot  1  to  lots  2  and  3,  but  is  silent  as  to  the  location  of 
the  part  or  parts  of  said  lots  to  which  the  water  may  be  con- 
veyed. 

The  grant  is  that  the  defendants  may  enter  on  lot  1  and 
construct  and  maintain  all  dams,  ditches,  pipes,  aqueducts, 
or  flumes  necessary  and  propei*  for  such  conveyance.  This 
grant  is  very  broad,  and  gives  the  defendants  the  right  to 
take  the  water  over  said  lot  1  in  several  channels  or  courses, 
if  such  should  be  necessary,  in  order  that  they  may  use  it 
for  several  distinct  purposes  on  said  lots  2  and  3;  that  is^ 
defendants  may  use*  it  to  supply  a  cannery  on  one  portion 
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of  said  lots,  and  run  one  or  more  mills  on  other  portion& 
Sndi  is  the  natural  and  obvious  meaning  of  the  language 
used,  and  the  instrument  is  to  be  construed  strictly  towards 
the  grantor  and  to  effectuate  the  object  of  the  grant  (8 
Par&  on  Cont.  633,  634.)  The  deed  grants  the  water  to  de- 
fendants to  be  used  on  lots  2  and  3,  and  as  the  use  to  which 
the  water  b  to  be  applied  is  not  named,  the  presumption  is 
that  it  can  be  used  for  any  purpose  the  defendants  may  de- 
sire, and  at  such  time  in  the  future  as  may  suit  their  con- 
yenienca 

The  defendants  purchased  and  owned  all  the  water  of 
Spear  creek,  and  the  right  to  convey  it  over  lot  1  in  one 
or  more  channels.  Suppose  in  1873  defendants  wished  to 
divert  a  part  of  this  water  to  their  cannery,  and  constructed 
a  flume  for  that  purpose,  which  was  suffici&at  to  convey 
only  a  part  of  said  water,  the  whole  not  being  needed  for 
that  establishment,  they  did  not  thereby  lose  their  right  to 
take  the  balance  of  said  water  when  they  should  need  it, 
either  for  their  cannery  or  for  any  other  purpose.  The 
purchase  was  of  all  the  water  and  the  right  to  convey  it 
over  said  lot,  and  the  defendants  can  not  be  supposed  to  have 
located  their  easement  on  said  lot  1  imtil  they  have  estab- 
lished channels  sufficient  to  convey  the  water.  If  the  defend- 
ants had  constructed  osne  or  more  passages  for  the  water, 
which  were  sufficient  for  the  purpose  of  conveying  it,  and 
had  established  the  locati<»i  of  its  entire  use,  th^i  they 
might  be  deemed  to  have  located  their  easement  on  this  lot, 
and  fixed  its  limits.  But  whether  or  not  they  had  done  this, 
it  being  a  matter  in  parol,  would  be  a  question  of  fact  to  be 
eetabli^ed  by  evid^ioe.  Such  being,  as  we  think,  the 
proper  oonstructicm  of  this  conveyance,  we  will  consider  the 
questions  presented  by  the  bill  of  exceptions,  being  objec- 
ticms  taken  to  portions  of  the  instruction  given  by  the 
court  to  the  jury  in  the  trial  of  this  case  in  the  circuit 
court 

It  is  claimed  that  the  court  erred  in  instructing  the  jury 
that  Cook,  in  constructing  his  new  flume,  was  ''not  neces- 
sarily confined  to  the  precise  location  of  the  old  flume  in  all 
its  parts."    It  is  enough,  says  the  court,  ''if  the  location  is 
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substantially  the  same.  If  it  followed  substantially  the 
same  route,  the  fact  that  it  deviates  in  places  from  the  old 
line  will  not  necessarily  preclude  the  defendant  from  exer- 
cising his  right  upon  the  new  line."  We  think  this  instruc- 
tion was  proper,  for  it  might  be  necessary  to  deviate  in  or- 
der to  avoid  defects  which  so  far  impaired  the  easement  as 
to  render  it  valueless;  and  the  question  whether  it  did  sub- 
stantially follow  the  old  line  was  a  matter  for  the  jury,  and 
a  necessary  deviation  by  the  defendant  would  not  be  a  vio- 
lation of  his  easement,  provided  he  had  already  located 
and  used  a  definite  line. 

The  next  error  claimed  is  to  the  following  instruction: 
**If,  through  mistake,  he  (Cook)  so  constructed  his  first 
ditch  that  upon  experiment  it  was  found  not  to  be  large 
enough  to  answer  the  purpose,  he  will  not  be  precluded 
from  constructing  a  new  flume  or  ditch  of  sufficient  ca- 
pacity." We  think  this  construction  is  correct,  for  the  rea- 
sons stpted  above,  because  Cook  owned  all  the  water,  and 
had  a  right  to  a  ditch  of  sufficient  capacity  to  bring  it; 
otherwise,  his  grant  would  be  in  part  defeated. 

What  we  have  said  in  reference  to  the  plaintiff's  objec- 
tions to  instructions  numbers  three  and  five  is  sufficient  to 
dispose  of  the  objections  to  instructions  six  aad  ei^t,  which 
involve  the  same  questions.  The  foregoing  are  objections 
made  by  the  plaintiff  to  the  general  charge  of  the  court 

The  court  then  gave  certain  instnictions  asked  for  the 
respcmdents,  which  appear  in  the  foregoing  statement  of 
the  case,  to  all  of  whidb  instructions  the  plaintiff  excepted. 
We  think  all  these  instructions  correct,  and  they  are  in  ac- 
cordance with  the  views  heretofore  expressed,  which  we 
have  already  said  in  construing  the  conveyance  by  whidi 
respondents  claim,  and  it  will  not  be  necessary  to  repeat 
these  views  here,  or  further  consider  the  questions  pre- 
sented by  these  instructions. 

The  plaintiff  then  asked  certain  instructions,  which  were 
given  with  certain  modifications,  which  modifications  were 
excepted  to.  These  instnictions  and  modifications  are  also 
set  out  in  the  foregoing  statement  of  the  case.  These  instruc- 
tions, except  the  last,  number  fi.ve,  raise  no  questions  differ- 
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ing  materially  fnxn  those  already  discussed,  and  need  no  fur- 
ther notice.  Instructi<Ni  number  five  is  as  follows :  ''The  grant 
by  Spear  to  C!ook  was  simply  a  grant  of  a  right  of  way  and 
the  right  to  construct  a  passage  to  convey  water,  and  any  use 
of  the  easement  for  the  transportation  of  wood  was  in  excess 
of  the  grant;  and  any  change  .of  route,  or  of  the  form  of  the 
flume,  not  necessary  for  the  mere  conveyance  of  water,  was 
unlawfol,  and  subjected  Cook  to  the  action  for  damages." 

The  court  refused  to  so  instruct  the  jury,  and  gave  such 
instructions  with  the  addition  in  effect  as  follows:  That 
Cook  had  a  right  to  construct  a  flume  that  would  carry  all 
the  water  of  the  creek,  and  if  the  water  conveyed  was  suffi- 
cient to  carry  wood,  then  Cook  had  the  right  to  use  his 
flume  and  water  therein  to  convey  wood,  provided  he  did 
not  thereby  injure  the  plaintiff. 

All  the  questions  presented  by  the  several  propositions 
contained  in  this  instruction,  except  the  right  of  the  re- 
spondent to  float  wood  in  their  flume,  have  been  sufficiently 
noticed  in  what  we  have  already  said  in  dining  the  rights 
of  the  respondents  imder  the  conveyance  by  which  they 
justify.  The  court  simply  said  to  the  jury  that  the  respond- 
ents had  a  right  to  float  wood  in  the  water  conveyed,  if 
they  did  not  thereby  injure  the  plaintiff. 

The  object  of  the  instruction  asked  was  to  have  the  court 
say  to  the  jury  tiiat  the  floating  of  the  wood  was  unlawful, 
and  that  the  doing  of  this  unlawful  act  was  a  trespass,  and 
would  entitle  plaintiff  to  nominal  damages  without  the 
proof  of  any  actual  injury.  We  think  the  flume  apd  the 
water  was  the  property  of  the  respondents,  and  that  they 
might  use  them  in  any  manner  they  pleased,  if  they  did  not 
thereby  injure  the  plaintiff,  and  were  only  responsible  to  the 
plaintiff  for  actual  damages  caused  to  plaintiff  by  such  use, 
and  the  question  of  actual  damages  caused  by  floating  the 
wood  was  properly  left  to  the  jury. 

We  think  there  were  no  substantiiEil  errors  in  the  in- 
fltmctions  of  the  circuit  courts  and  the  judgment  will  be 
affirmed. 
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•THE  STATE  OF  OREGON,  Respondent,  ^.  THOMAS 

DUCKER,  Appellant. 

Lasceny — Money  Paid  by  Mistake. — One  who  receives  money  from 
another  to  which  he  knows  he  is  not  entitled,  and  which  he  knows 
has  been  paid  to  him  by  mistake,  and  conceals  such  overpayment, 
appropriating  the  money  to  his  own  use,  with  intent  to  defraud  the 
owner  thereof,  is  guilty  of  larceny. 

Bnx  OF  Exceptions — ^When  Silent,  What  Presumptions  Arise. — 
Where  a  bill  of  exceptions  is  silent  as  to  whether  certain  instruc- 
tions were  given  which  are  necessary  to  sustain  the  judgment,  it 
must  be  presumed  that  they  were  given,  and  especially  where  it 
appears  that  other  instructions  were  given  which  are  not  specifically 
set  out  therein. 

Appeal  from  Clatsop  County. 

The  appellant  was  indicted  for  the  crime  of  larowiy,  was 
tried,  convicted,  and  sentenced  to  three  years  imprisonment. 
The  facts  constituting  the  alleged  larceny  are  briefly  these : 
The  appellant  asked  one  Theodore  Bracker  to  change  a 
ten-dollar  gold  piece  for  him.  Bracker  did  so;  but  by  mis- 
take, instead  of  giving  the  appellant  a  ten-dollar  roll  of 
silver  pieces,  gave  him  a  roll  consistimg  of  ten  twenty-dollar 
gold  pieces,  or  two  hundred  dollars  in  gold,  instead  of  tan 
dollars  in  silver.  This  money  the  appellant  converted  to 
his  own  use,  and  refused  to  make  any  restitution  or  give  his 
note  therefor,  although  at  the  time  of  discovering  the  mis- 
take he  had  reason  to  know  that  it  belonged  to  Bracker. 

BaU  db  Oregory^  for  appellant. 

/.  F.  Oaples,  District  Attorney,  and  M.  F.  Midkey,  for 
the  states 

By  the  Court,  Prim,  J.: 

The  indictment  charges  the  appellant  with  the  larceny  o± 
ten  twenty-dollar  gold  pieces.  At  the  trial,  the  court  among 
other  things  charged  the  jury  that  ^4f  the  prosecuting  wit- 
ness delivered  to  the  defendant  ten  twenty-dollar  gold  pieces 
under  the  belief  that  he  was  giving  him  that  number  of 
silver  pieces,  and  the  defendant  so  took  them  sharing  the 
mistake,  and  if,  upon  discovering  the  mistake,  the  defendant 

*See  34  Am.  Rep.  590  and  note. 
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knew  or  had  the  means  of  knowing  who  the  owner  of  the 
gold  pieces  was,  but  he  thereupon,  ne^rtheless,  converted 
them  to  his  own  use,  it  was  laroeny."  This  instruction  is 
objected  to  on  behalf  of  the  appellant  and  assigned  as 
error. 

This  objection,  we  think,  is  not  wdl  taken,  as  the  instruc- 
tion contains  a  correct  statement  of  the  case  upon  the  point 
developed  by  the  evidence  in  this  case.  The  money  in  ex- 
cess of  that  which  the  appellant  was  entitled  to  receive,  was 
tak^  without  the  owner's  consent,  and  that  which  was  thus 
taken  was  appropriated  to  the  appellant's  use  with  an  intent 
to  cheat  and  fraudulently  to  deprive  the  owner  thereof. 

These  two  elements,  being  both  present  in  this  case,  are 
sufficient  to  constitute  the  crime  of  larceny,  for  it  will  not 
do  to  say  that  the  owner  parted  with  his  money  voluntarily, 
and,  therefore,  there  could  not  have  been  any  unlawful  tak- 
ing. While  it  may  be  said  that  it  was  the  physical  act  of 
the  owner  in  handing  that  which  was  his  to  another,  yet 
there  was  laddng  his  intellectual  and  intelligent  assent  to 
the  transfer,  upon  which  the  consent  necessarily  depended. 
And  so  in  the  case  ^'where  money  or  property  is  obtained 
from  the  owner  by  another  upon  some  false  pretense,  for  a 
temporary  use  only,  with  the  intent  to  feloniously  appro- 
priate it  permanently,  the  taking  thereof,  though  with  the 
owner's  consent,  is  larceny."  (Wolf stein  v.  The  People^  13 
X.  T.  Supm.  (N.  S.)  121;  The  People  v.  McOarren^  17 
Wend.  460;  TJie  People  v.  CraU,  1  Denio,  120.) 

It  is  further  claimed  by  counsel  for  the  appellant  that  the 
court  was  asked  to  charge,  on  appellant's  behalf,  as  follows: 

1.  That  unless  the  jury  believed  from  the  evidence  that 
defttidant  intended  to  convert  the  money  so  received  by  mis- 
take as  soon  as  he  discovered  this  mistake,  the  subsequent 
conversion  was  not  larceny. 

2.  That  if  at  any  time  after  defendant  discovered  the  mis- 
take, and  before  conversion  defendant  honestly  intended  to 
Rtom  the  money  to  Br  acker  (if  Bracker  was  the  person  he 
i^ved  it  of),  then  any  subsequent  conversion  would  not 
coQstitate  larceny. 

3.  That  the  animus  furandi  must  have  existed  as  sooii  as 
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defendant  discovered  the  mistake,  in  order  to  constitute 
larceny.  • 

It  is  claimed  that  these  instructions  were  refused,  and 
that  the  court  erred  in  so  refusing.  The  bill  of  exceptions 
being  silent  upon  this  matter,  it  must  be  presumed  that  they 
were  given.  The  bill  of  exceptions  says  the  instructions 
first  complained  of  and  heretofore  referred  to  in  this  opin- 
ion, among  others,  were  given  without  specifying  what  they 
were. 

There  being  no  substantial  error  in  the  record,  the  judg- 
ment of  the  court  below  is  aflirmed. 


THE  STATE  OF  OREGON,  ex  eel.  J.  F.  Caples,  Dis- 
trict Attorney  of  the  Fourth  JudiciaIj  District  of 
SAm  State,  Respondent,  v.  THE  HIBERNIAN  SAV- 
INGS AND  LOAN  ASSOCIATION,  Appellant. 

Constitutional  Provision  Constsuei>— Banks  hay  be  Incorporated. — 
Section  i,  article  ii,  of  the  constitution  of  Oregon  does  not  pro- 
hibit the  establishment  or  incorporation  of  banks,  excepting  only 
banks  and  moneyed  institutions  with  the  privilege  of  making,  issu- 
ing, and  putting  in  circulation  bills,  checks,  certificates^  promissory 
notes,  etc.,  to  circulate  as  money. 

Appeal  from  Multnomah  Comity. 

This  is  an  action  brought  by  the  district  attorney  of  the 
fourth  judixual  district  to  test  the  validity  of  the  appellant's 
corporate  existence  under  the  constitution  of  the  state.  The 
complaint  is  as  follows: 

Now  comes  the  above-named  plaintiff,  on.  leave  hereto- 
fore, for  that  purpose,  granted  by  this  honorable  court,  and 
for  aiuse  of  complaint  against  said  defendant  alleges:  That 
defendant  is  a  corporation  duly  incorporated  under  and 
by  virtue  of  the  general  incorporation  laws  of  the  state  of 
Oregon,  on  the  fifteenth  day  of  November,  1879,  having  its 
principal  office  and  place  of  business  in  the  city  of  Port- 
land, in  Multnomah  county  and  state  aforesaid;  that  said 
corporation  was  incorporated  and  organized  for  the  object 
and  purpose  of  receiving  deposits,  making  loans,  and  carry- 
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ing  on  a  banking  business  at  Portland,  Oregon.  That  since 
the  incorporation  of  said  defendant,  said  defendant,  in  said 
city  of  Portland  and  state  aforesaid,  has  received  deposits, 
made  loans,  and  transacted  a  banking  business,  and  by  so 
doing  has  exercised  franchises  and  privileges  not  conferred 
upon  it  by  law,  and  not  permitted  by  the  constitution  of 
said  state  of  Oregon. 

Wherefore  plaintiff  prays  judgment  that  the  said  defend- 
ant be  excluded  from  all  corporate  rights  and  privileges  and 
franchises,  etc. 

The  appellant,  answering,  alleges  that  it  ia  now  receiving 
deposits,  making  loans,  and  exercising  such  rights,  fran- 
chises, and  privileges,  as  are  conferred  upon  it  by  law,  by 
rirtoe  of  its  articles  of  incorporation,  a  copy  of  which  is 
hereto  attached,  and  that  it  has  exercised  no  other  rights, 
privileges,  or  franchises. 

Abucles  of  Incorporation  of  the  Hibernian  Savings  and 

Loan  Association. 

Know  all  men  by  these  presents  that  we^  whose  names 
are  hereto  signed,  desiring  to  incorporate  ourselves  into  a 
private  incorporation  for  the  purposes  and,  objects  herein- 
aftN*  mentioned,  under  the  laws  of  the  state  of  Oregon,  and 
in  pursuance  thereof,  do  hereby  declare,  publish,  and  agree 
to  the  following  articles  of  incorporation : 

Article  1.  The  name  by  which  this  corporation  shall  be 
known  is  the  Hibernian  Savings  and  Loan  Association. 

Art  2.  The  enterprise,  business,  and  pursuits  of  this  cor- 
poration, and  in  which  it  shall  engage,  is  to  provide  a  safe 
and  profitable  place  of  deposit  where  persons  dealing  with 
the  corporation  may  deposit  their  money,  to  be  retained, 
loaned  out,  invested,  and  returned,  together  with  such  in- 
terest as  the  corporation  may  choose  or  agree  to  pay  for  the 
Qse  thereof,  and  in  the  manner  and  according  to  the  custom 
of  other  savings  and  loan  institutions,  and  to  this  end  this 
corporation  shall  have  power  to  make  such  rules,  regula- 
tions, stipulations,  and  agreements  with  its  depositors  and 
persons  dealing  with  the  corporation  in  its  corporate  capa* 
city  as  may  be  convenient  or  desirable,  and  not  in  conflict 
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with  t)ie  laws  of  the  state  of  Oregon.  The  corporation 
shall  Lave  full  power  to  loan  money  on  such  security  as  maj*^ 
be  approved  by  a  board  of  directors,  to  be  elected  or  ap- 
pointed by  the  stockholders  of  the  corporation,  and  do  any 
and  all  things  necessary  or  convenient  to  secure  depositors 
such  profits  and  increase  upon  their  deposits  as  may  be 
legitimate  and  proper  for  the  corporation  to  pay,  and  in 
carrying  out  the  true  objects  and  interests  of  these  articles 
of  incorporation,  and  for  the  successful  accomplishment  of 
the  purposes  of  the  corporation.  This  corporation  shall 
have  power  and  authority  to  purchase,  lease,  rent,  and  hold 
such  real  estate  as  may  be  necessary  or  convenient  in  the 
transaction  of  its  said  business.  The  corporation  shall 
never  have  the  power,  privilege,  or  authority  to  make,  issue, 
or  put  into  circulation  any  bUl,  check,  certificate,  promis- 
sory note,  or  other  paper,  or  the  paper  of  any  bank,  com- 
pany, or  person  to  circulate  as  money. 

Art.  3.  The  principal  office  and  place  of  business  of  this 
corporation  shall  be  at  Portland,  in  the  coimty  of  Mult- 
nomah, and  state  of  Oregon. 

Art.  4.  The  amount  of  the  capital  stock  of  this  oorpora- 
tion  shall  be  one  hundred  thousand  dollars. 

Art  5.  The.  amount  of  each  share  of  such  capital  stock 
shall  be  one  hundred  dollara 

Art.  6.  The  duration  of  this  corporation  shall  be  per- 
petual. 

The  following  facts  were  agreed  upon. by  the  parties: 

1.  That  defendant  is  a  private  incorporation,  duly  in- 
corporated under  and  by  virtue  of  the  general  laws  of  the 
state  of  Oregon,  on  the  fifteenth  day  of  November,  1879, 
having  its  principal  office  and  place  of  business  at  Portland, 
Multnomah  county,  state  of  Oregon. 

2.  That  ^^Exhibit  A"  of  defendant's  answer  is  a  true  copy 
of  defendant's  articles  of  incorporaticm. 

8.  That  defendant  is  exercising  no  other  powers,  privi- 
leges, or  franchises  than  those  set  out  in  article  2  of  said 
articles  of  incorporation, 

4.  That  defendant  had  elected  a  board  of  directors,  and 
in  every  manner  complied  with  the  statute,  in  order  to  vest 
in  them  whatever  powers  they  may  legally  exeorciaew 
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5.  That  defendant  is  now  reoeiying  d^osits  from  persons 
choosing  to  deposit  their  money  with  defendant,  and  is 
paying  interest  to  said  depositors  on  said  deposits,  and  is 
loaning  sudi  deposits  for  the  benefit  of  said  depositors 
and  of  the  corporation,  and  has  an  office  in  said  city  of 
P(M*tIand  for  the  transaction  of  said  business." 

Dolfh^  Bronaugh^  Dclph  <6  Simon^  and  Stott  <Sk  Gearin^ 
for  appellant. 

/.  P,  GapleSj  District  Attorney^  and  M.  F.  Mulkey^  for  re- 
spondent 

By  the  Court,  Kellt,  C.  J.: 

The  question  presented  for  our 'consideration  involves  the 
construction  of  section  1,  article  2,  of  the  constitution, 
which  is  as  follows:  "The  legislative  assembly  shall  not 
have  the  power  to  establish  or  incorporate  any  bank,  or 
banking  company,  or  moneyed  institution  whatever;  nor 
shall  any  bank,  company,  or  institution  exist  in  the  state 
wiUi  the  privilege  of  making,  issuing,  or  putting  into  circu- 
lation any  bill,  check,  certificate,  promissory  note,  or  other 
paper,  or  the  paper  of  any  bank,  company,  or  person,  to 
circulate  as  money." 

It  is  claimed  by  the  respondent  that  the  first  clause  of 
this  section  prohibits  the  legislative  assembly  from  incor- 
porating or  from  authorizing  the  incorporation  of  any  bank 
or  moneyed  institution  whatever;  and  that  under  the  second 
clause,  all  banks,  companies,  and  institutions  are  forbidden 
to  exist  in  the  state,  with  the  privilege  of  making,  issuing, 
or  putting  in  circulation,  any  l^ill,  check,  certificate,  prom- 
issory note,  etc.,  to  circulate  as  money.  In  other  words,  it 
is  claimed  that  this  section  of  the  constitution  contains  two 
distinct  propositions,  independent  of  each  other.  That, 
we  hold,  is  not  the  proper  construction  to  be  placed  upon 
it,  nor  was  it  so  intended  by  the  convention  which  framed 
the  constitution.  As  a  matter  of  history,  it  is  well  known 
that  during  the  whole  time  of  the  territorial  government, 
the  currency  consisted  of  gold  and  silver  only;  and  that 
bank  notes  were  unknown,  and  never  circulated  among  the 
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people  as  money.  The  precious  metals  were  then  in  great 
abundance  here,  and  in  the  adjoining  state  of  Qilifomia. 
They  were  the  production  of  our  own  coast,  and  the  great 
source  of  its  wealth,  and  very  naturally  the  people  of  Ore- 
gon preferred,  that  kind  of  money  which  then  commanded 
the  attention  of  the  civilized  world.  They,  moreover,  as 
naturally  distrusted  paper  money,  with  which  they  were 
then  unacquainted,  and  to  which  they  were  unaccustomed. 
Many  of  the  members  of  the  constitutional  convention,  too, 
were  not  unfamiliar  with  banking  operations,  in  the  states 
where  they  lived  before  coming  to  Oregon.  They  had 
known  or  heard  of  repeated  failures  of  banks  to  redeem  the 
notes  which  they  had  put  in  circulation,  and  the  losses  and 
consequent  suffering  which  those  failures  had  caused  to  the 
conmiunities  where  the  banks  existed.  And  it  was  to  pre- 
vent a  recurrence  of  these  remembered  evils  that  the  clause 
in  question  was  inserted  in  tiie  c<«istitution.  The  conven- 
tion did  not  intend  to  exclude  banks  and  moneyed  institu- 
tions from  the  state,  but  to  prohibit  them  from  issuing 
bank  notes  to  circulate  as  money.  It  is  hardly  to  be  sup- 
posed that  the  members  of  that  body  did  not  know  that 
banks  of  deposit  and  discount,  and  banks  of  exchange,  wer© 
necessary  to  properly  transact  business  in  every  commer- 
cial state;  or  that  they  were  ignorant  of  the  benefits  which 
savings  banks,  properly  managed  and  conducted,  are  to 
every  civilized  conmiunity.  In  order  to  arrive  at  a  correct 
understanding  of  what  the  convention  intended  by  placing 
that  section  in  the  constitution,  we  have  examined  its  jour- 
nal and  proceedings,  and  they  only  tend  to  confirm  the 
opinions  before  expressed. 

As  originally  reported  by  the  committee  on  corporations 
and  internal  improvements,  the  first  section  of  article  11 
reads  as  foUows: 

"Sec.  1.  The  general  assembly  shall  not  have  the  power 
to  establish  or  incorporate  any  bank  or  banking  company 
or  moneyed  institution  whatever,  with  the  privilege  of 
making,  issuing,  or  putting  in  circulation  any  bill,  check, 
ticket,  certificate,  promissory  note,  or  other  paper,  or  the 
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paper  of  any  bank,  company,  or  person,  to  circulate  aa 
inoDCV." 

In  the  debate  which  took  place  upon  this  section,  it  waa 
sopposed  that  as  it  was  reported  by  the  committee  on  cor- 
porations and  internal  improvemesits,  the  section  would  not 
prohibit  carporati(»is  organized  in  other  states  from  coming 
to  Oregon  and  establishing  branch  offices  and  putting  paper 
money  in  circulation.  To  prevent  this,  Mr.  Williams 
offer^  the  following  amendm^it:  Insert  in  sec.  1,  second 
line,  after  ^whaiever^  "nor  shall  any  bank,  company,  <Mr 
institution  exist  in  this  state,"  which  amendment  was 
adopted.  Excepting  striking  out  th,e  word  general  and  in- 
serting the  word  legislative^  this  was  the  only  amendment 
made  to  the  committee's  report  And  all  that  was  intended 
bj  the  convention  in  adopting  the  amendment  was  to  place 
corporations  from  other  states  under  the  same  restrictions 
as  those  incorporated  in  this  state.  All  alike  were  to  be 
prohibited  from  making,  issuing,  or  putting  bank  notes  in 
drcdation  as  money. 

Excepting  that  the  amendments  adopted  by  the  convention 
are  not  italicized,  the  engrossed  copy  of  article  1,  sec.  11,  is 
as  follows: 

^Section  1.  The  legislative  assembly  shall  not  have  the 
pow^  to  establish  or  incorporate  any  bank  or  banking  com- 
pany or  moneyed  institution  whatever,  nor  shall  any  bank,  • 
company^  or  institution  exist  in  tJie  state  with  the  privilege 
of  making,  issuing,  or  putting  in  circulation  any  bill,  check, 
certificate,  promissory  note,  or  other  paper,  of  any  bank, 
company,  or  person  to  circulate  as  money." 

The  section,  as  engrossed,  is  without  any  punctuation 
whatever.  We  are,  therefore,  well  satisfied  that  the  con- 
vention did  not  intend  to  separate  that  part  of  the  section 
which  preceded  the  amendment  from  the  context  which 
followed  the  amendment  It  follows  from  this  that  the 
semicolon,  placed  immediately  after  the  word  ^^whatever^^ 
in  the  printed  constitution,  was  a  clerical  mistake,  and  that 
it  was  not  entitled  to  have  the  force  and  effect  claimed  for 
it  by  the  respondent. 

Another  thing  we  must  take  into  consideration  in  the  con- 
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straction  of  this  secticxL  If  it  be  construed  as  contended 
for  by  the  respondents,  then  it  presents  this  singular 
anomaly,  that  banking  privil^es  have  been  extended  to  the 
citizens  of  other  states  and  the  subjects  of  foreign  nations^ 
which  have  been  denied  to  our  own  people.  I'hey  are  per- 
mitted to  establish  banking  corporations  in  Oregon,  having 
all  the  rights  and  privileges  usually  ex^cised  by  banks, 
excepting  only  those  of  making  and  issuing  bank  bills  and 
notes  to  circulate  as  money.  If  conceded  to  them,  why 
should  these  privileges  be  withheld  from  citizens  of  this 
state?  Such,  we  again  say,  was  not  the  intention  of  the 
framers  of  the  constitution. 

The  judgment  of  the  court  below  is  reversed,  and  judg- 
ment will  be  entered  in  favor  of  the  appellant  on  the  stat^ 
ment  of  facts  agreed  upon  by  the  parties. 


JOilN  W.  JACKSON,  Appellant,  v.  LAUSA  JACK- 

SON,  BBSPONnxNT. 

Custody  of  Minor  Child,  under  Decree  of  Divorce. — ^In  a  suit  to  dis- 
solve the  marriage  contract  by  a  husband  against  his  wife,  where 
the  court  granted  a  divorce  on  account  of  the  adultery  of  the  wife, 
and  also  decreed  that  the  custody  of  an  only*  child  of  the  parties, 
a  boy  between  three  and  four  years  of  age,  should  be  griven  to  its 
maternal,  grandfather,  with  whom  the  divorced  wife  resided,  held, 
that  this  was  erroneous,  and  that  the  father  of  the  child,  having 
the  means  to  provide  for  its  maintenance  and  support,  and  beings 
otherwise  a  pi;oper  person  to  care  for  it,  and  being  the  party  not 
in  fault  in  the  divorce  suit,  was  entitled  to  the  care  and  custody 
of  the  child  in  preference  to  its  grandfather. 

Appeal  from  Clackamas  County. 

This  is  a  suit  by  the  appellant  to  obtain  a  divorce  from 
his  wife  on  account  of  adultery  committed  by  her,  and  for 
the  custody  of  Gilbert  Eoy  Jackson,  the  minor  son  of  the 
parties,  four  years  of  age.  The  circuit  court  granted  the 
divorcei,  but  awarded  the  care  and  custody  of  the  child  to 
Harrison  Ogle,  its  maternal  grjindfather,  with  whom  the 
respondent  was  living  before  and  since  the  triaL  From 
■this  p$i^  o{.  the  decree  tl^e  appeal  is  talcen. 
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S^timuB  Huelatj  for  appellant. 
Johnson  dk  McGown,  for  respondent 

By  the  Court,  Kbllt,  C.  J. : 

By  the  common  law,  a  father  has  the  paramount  right  to 
die  care  and  custody  of  his  minor  children,  unless  it  be 
shown  that  he  is  a  man  of  grossly  immoral  principles  or 
habits,  or  Hiat  he  has  not  the  ability  to  provide  for  them,  or 
that  they  have  been  ill-used  by  him.  (People  ex  rel.  Nick- 
enon^  19  Wend,  16;  People  ex  rel.  Ohmtead  v.  Olmatead^ 
27  Barb.  9.)  The  statutes  of  this  state  somewhat  modify  the 
doctrines  of  the  common  law,  and  whenever  a  marriage  is 
declared  to  be  dissolved,  the  court  has  power  to  decree  as 
follows:  "For  the  future  care  and  custody  of  the  minor 
diildren  of  the  marrisge  as  it  may  deem  just  and  proper, 
having  due  regard  to  the  age  and  sex  of  such  children,  and 
unless  manifestly  improper,  giving  the  preference  to  the 
party  not  in  fault.     (Civ.  Code,  sec.  497,  subd.  1,  p,  211.) 

It  becomes  necessary,  therefore,  to  examine  the  evidence 
in  the  case  in  order  to  ascertain  the  character,  standing,  and 
fitness  of  the  parties,  and  their  ability  respectively  to  pro- 
vide for  the  future  maintenance  and  education  of  the  child. 
It  appears  by  the  testimony  of  many  respectable  witnesses, 
who  have  known  the  appellant  nearly  all  his  life,  that  he 
has  ever  maintained  the  character  of  an  honest,  industrious, 
and  sober  man,  and  was  a  kind  husband  and  father  to  his 
wife  and  child  while  they  lived  with  him.  It  further  ap- 
pears that  by  his  industry  and  economy  he  had  accumulated 
considerable  property  as  a  farmer  and  stock  raiser,  valued 
at  four  thousand  or  five  thousand  dollars,  and  that  he  is 
quite  able  and  willing  to  support  and  educate  his  child. 

On  the  other  side,  it  appears  from  the  evidence  on  file  in 
the  case,  that  the  respondent,  without  any  cause,  deserted 
her  husband  in  Grant  county  under  the  pretense  of  going 
to  her  parents'  residence  in  Clackamas  county.  That  in- 
stead of  going  there,  she  went  off  with  her  param6ur  to 
Briti^  Columbia,  and  lived  with  him,  passing  as  his  wife 
under  an  assimied  name.    That  she  was  afterwards  a  wit- 
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ness  in  her  own  behalf  on  the  proceedingiB  to  obtain  a  di- 
vorce, when  she  denied  under  oath  that  she  was  guilty  of 
iftny  act  of  adultery,  which  we  are  constrained  to  say  was 
far  from  the  truth,  if  many  other  respectaUe  witnesses  are 
to  be  believed.  It  further  appears  that  the  respondent  is 
now  living  with  her  father,  and  that  she  has  no  property  of 
any  considerable  value,  with  which  she  can  support  herself 
and  her  child. 

The  statute  before  referred  to,  requires  the  court,  in  cases 
of  divorce,  to  give  the  care  and  custody  of  minor  children 
to  the  party  not  in  fault,  unless  otherwise  manifestly  im- 
proper. And  observing  this  rule  laid  down  to  govern  the 
courts,  we  think  the  child  in  this  case  should  be  placed 
under  its  father's  care.  It  is  now  within  a  few  days  of  four 
years  of  age.  Its  father  is  an  industrious,  sober,  and  com- 
petent person  to  take  charge  of  it,  and  has  the  means  to 
provide  for  its  education  and  welfare.  He  was  not  the 
party  in  fault  in  the  divorce  proceedings,  and  we  know  of 
no  manifest  impropriety  in  giving  the  care  and  custody  of 
the  child  to  him.  On  the  other  hand,  its  mother  has  not 
shown  that  she  possesses  a  good  moral  character,  so  far  as 
chastity  and  truth  are  concerned,  and  she  has  not  the  means 
to  provide  for  and  educate  the  child,  and  she  was  the  party 
in  fault  in  the  divorce  case.  It  is  true  the  decree  of  the 
court  was  not  to  give  the  care  and  custody  of  the  child  to 
the  respondent,  but  to  her  father.  This,  however,  is  vir- 
tually placing  it  under  her  control,  as  she  also  resides  with 
him.  As  between  the  father  and  frandfather  .of  a  child, 
the  former  certainly  has  the  better  right  to  its  care  and 
custody,  unless  he  is  manifestly  an  improper  person  to  take 
charge  of  it,  which  does  not  appear  to  be  so  in  this  case. 

The  decree  of  the  circuit  court  is,  therefore,  reversed,  so 
far  as  the  same  relates  to  the  custody  of  the  child.  And  it 
is  ordered  that  the  appellant,  John  W.  Jackson,  shall  have 
the  care  and  custody  of  the  said  minor  child,  Gilbert  Boy- 
Jackson,  until  the  further  order  of  the  circuit  court  for 
Clackamas  county. 
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S.  WILLIAMS,  Apfellakt,  v.  H.   ACEERMAN,   Re- 

8P0NDBNT. 

Pabol  Lease  foe  More  than  One  Year. — ^Where  A  leases  of  W.  a 
store  under  a  verbal  lease  for  three  years,  and  enters  into  posses- 
sion and  pays  rent,  such  tenancy  becomes  a  tenancy  from  year  to 
year,  and  can  only  be  determined  by  notice  from  one  party  to  the 
other. 

Affeal  from  Multaomah  County. 

The  respondent  (Ackerman)  occupied  the  north  half  of 
lot  number  two  in  block  number  one,  Portland,  under  a 
parol  lease  from  appellant  Williams,  for  the  term  of  three 
years.  The  original  lease  was  made  December  1, 1876,  with 
the  firm  of  Ackerman  &  Co.  Respondent  was  the  successor 
of  the  said  firm,  occupying  the  premises  under  the  same 
lease  from  January  1,  1877.  A  written  lease  had  been  pre- 
pared and  presented  to  and  retained  by  the  lessees,  but 
never  executed,  though  they  took  possession  by  virtue  there- 
of. Respondent  so  occupied  said  premises  until  February 
6, 1878,  with  the  consent  of  appellant,  and  paid  appellant 
the  rent  up  to  that  time.  On  that  day  respondent  aband- 
oned the  promises  and  sent  the  key  to  appellant,  who  re- 
fused to  receire  it,  and  it  remained  in  possession  of  re- 
spondent until  the  twenty-second  day  of  March,  1878,  when 
appellant  proposed  to  receive  the  premises  from  that  day, 
and  the  respondent,  without  remark,  delivered  the  key  to 
appellant  The  monthly  rental  was  one  hundred  dollars. 
No  notice,  either  verbal  or  written,  had  be^a  given  by  ^ther 
party  to  the  other.  The  action  was  commenced  by  appel- 
lant in  the  county  court  for  the  rent  accruing  from  Feb- 
ruary 6  to  March  22,  in  which  court  the  appellant  recov- 
ered judgment  for  the  sum  of  one  hundred  and  fifty-eight 
dollars  and  thirty-three  cents. 

The  respondent  appealed  from  this  judgment  to  the  cir- 
cuit court  The  latter  court,  the  judge  having  heard  the 
case  upon  a  written  stipulation  and  vnthout  the  interven* 
tion  of  a  jury,  found  for  respondent  From  that  decision 
ihia  appeal  is  taken. 
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Claude  Thayer^  for  appellant 

WJialley  <t  Fechheimer^  H.  Aoh^  and  James  Gleaaan^  for 
respondent. 

By  the  Court,  Boisb,  J.: 

From  this  statement  of  facts  it  appears  that  Ackerman 
&  Co.  entered  the  premises  in  question  under  a  parol  agree- 
ment to  lease  the  same  for  three  years,  and  being  so  in  pos- 
session delivered  the  possession  to  the  defendant,  who  be- 
came their  successor  under  the  same  right  We  think  that 
under  the  authority  of  Garret  v.  Clark^  this  became  a  ten- 
ancy from  year  to  year,  and  could  only  be  determined  by 
notice  by  one  party  to  the  other.  Hie  rule  is  fully  stated 
in  that  case,  and  we  feel  constrained  to  adhere  to  it  as 
settling  an  important  principle  concerning  such  tenures 
and  we  are  not  at  liberty  to  change  this  rule  at  this  time, 
unless  we  should  find  very  cogent  reasons  for  so  doing,  and 
we  think  no  such  reasons  exist.  We  therefore  refer  to  the 
opinion  of  Judge  Shattuck,  in  that  case,  for  a  full  state- 
ment of  the  reasons  on  which  the  rule  was  established.  (5 
Or.  64.) 

The  judgment  of  the  circuit  court  will  be  reversed  and 
judgment  given  for  the  plaintiff  on  this  agreed  statement 
of  facts. 


J.  F.    HENDRIX,    Respondent,    v.    HENRIETTA    B. 
GORE,  JAMES  GORE,  and  PHILIP  GSIGGSBY, 

Appellants. 

A  Mortgage  to  Secure  Future  Advances  is  Valid. — A  note  and  mort- 
gage given  for  a  greater  sum  than  is  due  by  the  mortgagor,  to 
secure  both  a  present  indebtedness  and  future  advances,  is  valid 
to  secure  the  amount  due  at  its  date  as  well  as  future  advances 
actuall/  made  in  pursuance  of  a  parol  agreement  entered  into 
when  it  was  given,  although  the  mortgage  does  not  set  forth  the 
real  character  of  the  transactioil. 

Idem — Pleading,  What  Allegation  of  Payment  Suffiqent. — Where 
a  defendant,  in  his  answer,  in  a  suit  to  foreclose  a  mortgage,  alleged 
that  he  had  fully  paid  it,  he  *was  entitled  to  prove  on  the  trial 
that  the  plaintiff  received  money  at  different  times,  to  be. applied 
as  payment  on  the  mortgage,  although  he  had  not  pleaded  such 
payments  as  a  counter-claim. 
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Idem — ^Paymistts  ov  Moktgagb  need  not  bos  Pleaded  on  Forsclosuke. 
—A  payment  of  money  made  on  account  of  a  mortgage,  is  not  a 
cause  of  suit,  which  must  be  pleaded  by  the  defendant  as  a  counter- 
claim to  entitle  him  to  prove  such  payment  in  a  suit  to  foreclose 
the  mortgage. 

Appeal  from  Linn  County.  The  facts  are  stated  in  the 
opuiion. 

Humphrey  db  Hewitt,  BonJutm,  <6  Ramsey^  for  appellants. 

E.  N.  Tandy  J  John  Burnett^  R.  S.  Strahan^  for  respond- 
ent. 

By  the  Court,  Ejilly,  C.  J.: 

In  the  early  part  of  1871,  the  appellants,  who  are  hus- 
band and  wife,  erected  a  building  for  a  hotel  on  two  lots 
owned  by  the  appellant,  Henrietta  B.  Gore.  In  building 
and  furnishing  it  they  contracted  debts  with  different  per- 
sons, which  they  were  unable  to  pay.  Among  these  was  one 
to  Driggs  and  Carter,  for  two  himdred  and  ^sixty-one  dol- 
lars, for  lumber  and  material  used  in  the  construction  of  the 
house,  and  another  to  one  Farrier,  for  about  one  hundred 
dollars,  for  furniture  put  into  it.  Needing  more  money  to 
furnish  it,  the  appellants  borrowed  three  hundred  dollars 
from  the  respondent  about  June  27,  1871,  and  on  that  day 
gaTe  their  promissory  note  to  him  for  (me  thousand  dollars, 
payable  one  year  after  date,  and  to  secure  its  payment,  on 
the  same  day  executed  a  mortgage  on  the  lots  and  house 
belonging  to  the,  wife.  It  is  admitted  by  the  respondent, 
that  at  the  time  appellants  gave  the  note,  they  did  not 
owe  him  a  greater  amount  than  three  hundred  and  ninety- 
seven  dollars  and  ninety-five  cents,  including  the  money 
loaned  by  him.  But  he  alleges  that  the  note  and  mortgage 
were  given  to  secure  not  only  this  debt,  but  also  other  sums 
of  mcmey  then  owing  by  the  appellants,  and  which  the  re- 
spondttit  then  assumed  to  pay,  particularly  the  amounts 
wMdi  th^  owed  to  Driggs  and  Carter,  and  to  Farrier. 
Se^MMident  further  alleges  that  at  the  time  the  note  was 
giv«i,  it  was  the  understanding  of  the  parties  that  whenever 
the  amount  then  due  to  respondent  and  all  future  advances, 
and  interest  thereon  at  the  rate  of  one  per  cent,  a  mouthy 
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should  be  fully  paid,  then  the  note  was  to  be  delivered  to 
appellants,  and  the  mortgage  was  to  be  satisfied. 

On  the  other  hand,  it  is  contended  by  the  appellants  that 
the  note  and  mortgage  were  given  to  secure  the  payment  of 
the  three  hundred  dollars  then  loaned  by  the  respondent, 
and  for  the  further  purpose  of  keeping  off  their  creditors 
until  such  time  as  they  could  pay  them.  We  think  the  evi- 
dence tends  more  strongly  to  support  the  position  con- 
tended for  by  the  respondent.  The  facts  that  after  two  pay- 
ments, amounting  to  two  hundred  and  ninety  dollars,  had 
been  made  on  the  note,  it  was  agreed  by  the  parties  that 
the  rents  due  by  Hendrix  and  Baker,  on  the  lease  executed 
on  the  twenty-sixth  of  January,  1876,  for  two  years,  were 
to  be  applied  to  the  payment  of  the  note  and  mortgage,  as 
testified  to  by  R.  F.  Baker,  a  disinterested  witness,  shows 
that  the  amount  was  for  more  than  three  hundred  dollars. 
Moreover,  it  will  not  be  presumed  by  the  court  that  the 
note  and  mortgage  were  given  for  the  unlawful  purpose  of 
delaying  creditors  of  the  appellants  in  collecting  their  de- 
mands. We  think,  therefore,  that  the  weight  of  testimony 
substantially  establishes  the  fact  that  the  note  and  mort- 
gage were  given  by  the  appellants,  not  only  to  secure  the 
payment  of  the  demands  then  owing  to  the  respondent,  but 
also  to  secure  future  advances  to  be  made  by  him  to  pay  off 
certain  debts  then  due  by  them  to  other  creditors. 

But  the  appellants  contend  that  inasmuch  as  there  is  no 
reference  in  the  mortgage  to  any  future  advances,  to  be 
made  by  the  respondent,  no  payments  made  by  him  to  such 
creditors  can  be  tacked  to  or  included  in  such  mortgage, 
and  in  Support  of  this  position,  we  are  referred  to  the  cases 
of  Divver  v.  McLaughlin  (2  Wend.  596),  and  Walker  v. 
Bnediker^  (1  Hoffman  Ch.  144.)  The  vice-chancellor,  com- 
menting on  these  decisions,  in  the  case  of  Craig  v.  Tap- 
pan  (2  Sandf.  Ch.  596),  says  of  the  case  in  2  Wend.  596, 
"that  the  absence  of  a  statement  in  the  mortgage  that  it 
was  also  to  secure  future  advances,  was  commented  upon  by 
the  chief  justice  with  many  other  circumstances,  but  he 
does  not  say  that  this  omission  is  of  itself  essential;  and 
there  were  other  abundant  evidences  of  fraud  in  tliat  case 


JaiL  1880.]  Hbmdrix  t;.  GoBB.  409 

apoQ  which  to  base  the  decision."  In  the  case  cited  from 
1  Hoff.  Ch.  144,  the  assistant  vice-chancellor  says:  ^^But 
the  better  (pinion,  if  not  the  decided  law,  is,  that  the 
mortgage  must  express  the  object  It  is  certain  that  it  can 
not  bd  rendered  available  for  future  liabilities  by  a  subse- 
qu^t  parol  agreement."  It  will  be  perceived  that  he  was 
referring  to  a  parol  agreement  for  future  advances,  made 
after,  uid  not  at  the  same  time  with  the  mortgage,  as  in  the 
case  now  under  ccmsideration.  After  the  decisions  which 
have  been  referred  to  by  the  appellants'  counsel  were  made^ 
the  authorities  were  all  reviewed  by  the  vice-chancellor  in 
the  case  of  Craig  v.  Tappan^  2  Sandf .  Ch.  85,  where  he 
held  "that  a  mortgage  intended  to  secure  future  advances, 
need  not  express  that  object  in  the  mortgage  itself,  but 
when  it  is  not  stated  the  mortgage  will  be  liable  to  suspi- 
doD,  and  the  holder  put  upon  stricter  proof  of  the  payment 
of  the  consideration;  but  its  omission  will  not  render  the 
security  invalid."  The  same  principle  was  afterwards  de- 
daied  by  the  supreme  court  of  Illinois,  in  CoUina  v.  Oar- 
2»fe,  18  HL  254,  and  still  later  by  th&*  supreme  court  of 
California  in  Ttdly  v.  Hofioe^  85  Cal.  802. 

The  tnie*  principle  to  be  deduced  from  all  these  cases 
seems  to  be,  that  where  a  mortgage  is  given  in  good  faith 
to  secure  a  present  indebtedness  and  future  advances, 
whether  the  object  be  expressed  in  the  mortgage  or  not,  it 
IS  valid  to  the  extent  of  the  Uen  therein  expressly  created. 
It  is  always  better,  however,  that  the  mortgage  ^ould  be 
drawn  so  as  to  show  the  true  object  and  purpose  of  the 
transaction,  for  suspicion  is  engendered  by  misrepresenta- 
tion, but  disarmed  by  a  statement  of  the  truth.  (SMrras 
t,  Oaigj  7  Cranch,  84.)  The  appellants  must  therefore  be 
held  liable  on  the  note  and  mortgage,  for  the  amount  which 
they  actually  owed  to  the  respondent  when  the  mortgage 
was  given,  and  also  for  the  amount  paid  by  him  to  Driggs 
and  Carter;  and  such  other  small  sums  as  he  agreed  to  and 
actually  did  pay  for  the  appellants,  together  with  interest 
(hereon  since  the  time  of  payment  The  rate  of  interest 
which  was  to  be  paid  on  these  several  sums  is  a  matter  of 
dispate  between  the  parties,  and  as  it  is  not  specified  in  th^ 
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uote  or  mortgage,  only  the  legal  rate  of  interest  will  be  al« 
lowed. 

The  respondent  claims  a  oredit  for  one  hundred  and  twelve 
dollars  and  eighty-two  cents,  being  a  debt  due  by  appellants 
to  Wm.  Farrier,  which  respond^it  assumed  to  pay.  It 
appears  that  the  promise  to  pay  was  not  in  writing,  and  au 
agreement  to  answer  for  the  debt,  default,  or  miscarriage 
of  another,  unless  in  writing,  is  void.  It  would,  moreover, 
be  unjust  to  allow  him  credit  for  an  amount  which  ^e  prom- 
ised to  pay,  but  which  promise  he  failed  to  fulfill,  and  that, 
too,  while  James  Gore  is  still  liable  for  the  same  debt.  This 
claim  will  be  disallowed,  except  the  small  sums  paid  thereon 
by  the  respondent  So,  also,  the  claim  of  seventy-five  dollars 
balance  due  on  the  wagon  and  harness,  will  be  disallowed, 
because  it  does  not  appear  that  it  was  a  debt  secured  by  the 
mortgage^  The  appellants  in  their  answer  deny  that  there 
is  anything  due  on  the  mortage,  and  allege  that  it  has  been 
fully  paid.  They  now  claim,  that  in  addition  to  the  two 
payments  of  two  hundred  and  forty  dollars  and  fifty  dol- 
lars, admitted  by  the  respcHident,  they  should  also  be  allow- 
ed a  credit  for  the  rents  due  on  a  certain  lease  of  the  mort^ 
gaged  premises  to  Hendrix  and  Baker,  made  on  the  twenty- 
aixth  day  of  January,  1876.  It  appears  from  the  evidenxse 
of  R.  F.  Baker,  one  of  the  lessees,  that  it  was  the  agreement 
tfnd  understanding  of  the  parties  to  the  lease  that  the  rents, 
a^«:  they  became  due,  at  the  end  of  each  month,  were  to  be 
applied  to  the  payment  and  discharge  of  the  mortgage  debt, 
and  that  he  paid  his  share  of  the  rent  to  the  respondent 
accordingly.  But  it  is  objected  by  the  respondent  that  the 
amount  due  for  rent  on  the  lease  should  not  be  considered 
or  allowed,  because  it  is  not  between  the  same  parties,  and 
there  is  no  counter  claim  pleaded  in  either  answer.  We 
think  the  appellants  are  entitled  to  a  credit  for  the  rente 
paid  by  Hendrix  and  Baker,  the  lessees  to  the  respondent, 
and  which  he  received  according  to  the  understanding  and 
agreement  of  the  parties  to  the  lease,  to  be  applied  as  pay- 
ments on  the  mortgage  debt.  Thht  it  was  agreed  that  the 
rents  should  be  so  applied,  is  clearly  proven  by  R.  F.  Baker; 
and  is  not  denied  by  the  respondent.     And  the  objection 
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that  these  mcmthly  rents  80  received  by  the  respondent 
from  the  lessees  should  not  be  allowed  as  eredits  in  favor 
of  the  appellants  because  they  have  not  been  pleaded  as  a 
counter  claim,  is  untenable.  A  payment  made  on  a  note  or 
other  evidence  of  indebtedness  is  not  a  cause  of  action  or 
of  suit  which  may  be  pleaded  as  a  counter  claim.  It  is 
rather  the  extinguishment  of  a  cause  of  action  or  suit  by 
the  adverse  party,  to  the  extent  of  the  payment  so  made; 
and  evid^ice  of  such  payment  may  be  offered  on  the  trial 
under  the  general  allegation,  that  the  demand  of  such 
adverse  party  has  been  paid.  We  therefore  hold  that  the 
appellants  are  entitled  to  a  <»^it  for  the  rents  of  the 
mortgaged  premises  under  the  lease  of  the  twenty-sixth  of 
January,  1876,  "less  the  cost  of  the  improvements  made 
thereon  which  were  a  permanent  part  of  the  house,  and 
actually  necessary  for  the  convenience,  profit,  and  protec- 
tion of  the  premises,"  as  specified  in  the  lease.  The  rents 
received  by  the  respondent  from  the  twenty-first  of  Febni- 
aiy,  1876,  to  the  twenty-first  of  February,  1878,  amounted 
to  six  hundred  dollars,  from  which  should  be  deducted  two 
hundred  and  tw^ity-nine  dollars  and  fifty-six  cents  for 
permanent  improvements  on  the  mortgaged  premises :  one 
hundred  and  eleven  dollars  and  fifty  cents  for  insurance 
paid  by  the  lessees,  and  thirty-three  dollars  for  rent  paid 
to  appellant,  James  Gore;  in  all,  three  hundred  and  seventy- 
four  dollars  and  sixteen  cents^  leaving  two  bundled  and 
twenty-five  dollars  and  ninety-four  cents,  and  interest 
thereon  to  be  applied  in  part  payment  of  the  mortgage. 

A  statement  of  the  accounts  between  the  parties  in  ac- 
cordance with  the  views  herein  expressed,  is  annexed  to 
this  opinion,  by  which  it  appears  that  there  is  now  due  upor. 
the  mortgage  the  sum  of  four  hundred  and  eighty-nine  dol- 
bii8  and  twenty-four  cents,  and  a  decree  will  be  e:Uered 
accordingly  for  that  sum. 

[The  statement  of  accounts  referred  to  in  the  opinion  is 
not  necessary  to  an  understanding  of  the  points  decided. 
It  is  therefore  omitted. — ^Ribfobter.] 
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GEORGE  ALLEN,  Appellant,  v.  EDWARD  HIRSCH, 

State  Treasurer,  Reotondsnt. 

CoNSTixunoNAL  AcT— Wagon  Road  Act  not  Local  oe  Special.— The 
acts  entitled  "An  act  to  provide  for  the  construction  of  a  road  in 
Grant  and  Baker  counties,  to  be  known  as  the  Ea^em  Oregon 
and  Winnemucca  Road,"  approved  October  19,  1872,  and  "An  Act 
to  provide  for  the  construction  of  a  wagon  road  up  the  south  bank 
of  the  Columbia  river  from  near  the  mouth  of  Sandy,  in  Multnomah 
county,  to  the  Dalles  in  Wasco  county,"  approved  October  23,  1872, 
are  not  in  conflict  with  article  4,  sec.  23,  subd.  7,  of  the  constitu- 
tion, which  declares  that  "the  legislative  assembly  shall  not  pass 
special  or  local  laws  in  any  of  the  following  enumerated  cases, 
that  is  to  say,  ♦  *  *  for  lasring,  opening,  and  working  on  high- 
ways, and  for  the  election  or  appointment  of  supervisors.*'  The 
said  acts  of  the  legislative  assembly  are  public  laws,  and  not 
special  or  local  laws,  within  the  meaning  of  that  clause  in  the  con- 
stitution. 

Appeal  from  Marion  County. 

The  case  is  mandamus  to  compel  the  payment  of  certa'n 
warrants  drawn  by  the  secretary  of  state  upon  the  state 
treasury.  The  appellant  filed  in  the  circuit  court  his  peti- 
tion for  a  writ  of  mandamus,  in  which  he  referred  to  the 
acts  of  the  legislative  assembly  of  October  23,  1872,  and 
October  21,  1876,  providing  for  the  issuing  of  warrants  on 
account  of  the  road  commonly  known  as  "The  Dalles  and 
Sandy  Wagon  Road,  and  to  the  act  of  October  19,  1872, 
providing  for  issuing  warrants  on  account  of  the  "Eastern 
Oregon  and  Winnemucca  Road;"  and  recites  so  much  of 
each  of  said  acts  as  relates  to  the  appropriation  of  moneys 
to  meet  the  warrants,  the  funds  out  of  whidi  such  warrants 
should  be  payable,  and  the  proceedings  necessary  to  author- 
ize the  secretary  of  state  to  draw  the  warrants.  The  peti- 
tion then  states  particularly  and  at  length  such  facts  as  show 
that  on  the  twenty-fourth  day  of  May,  1875,  a  warrant  was 
drawn  in  accordance  with  the  provisions  of  said  act  of  Oc- 
tober 23,  1872,  by  the  secretary  of  state,  for  one  thousand 
dollars,  payable  to  the  order  of  the  chairman  of  the  Board 
of  commissioners  created  by  said  last  named  act,  out  of  the 
funds  applicable  thereto  under  said  act;  that  on  said  twenty- 
fourth  day  of  May,  1875,  said  warrant  was  presented  to  the 
state  treasurer  for  payment,  but  was  not  paid  for  want  of 


Jan.  1&B(K]  Afd^ss  v.  HiitSGH.*  ^18 

I 

funds  m  the  hands  of  the  treasurer  applicable  thereto ;  th^ 
SBce  thftt  time,  and  prior  to  the  tw^at^y-seventh  day  of  Au- 
gust, 1879,  the  said  warrant  had  been  indorsed  by  the  said 
chainnan  of  the  board  of  commissiiMiers,  and  the  petitioner 
bad  become  the  holder  thereof;  that  before  said  twenty- 
seventh  day  of  August,  1879,  sufficient  moneys  belonging  to 
said  funds  had  been  received  into  the  state  treasury  to  pay 
said  warrant;  and  that  on  that  day  the  petitioner  presented 
said  warrant  to  the  defendant,  who  then  was  and  still  is 
state  treasurer,  and  demanded  payment  thereof,  but  pay- 
ment was  refused.    This  is  the  first  count  of  the  petition. 

The  petition  then  proceeds,  with  the  same  particulari|;y, 
to  set  forth  the  drawing,  of  a  warrant  by  the  secretary  of 
state,  on  the  thirteenth  day  of  September,  1877,  in  accord- 
ance with  said  act  of  October  21,  1876,  for  one  thousand 
dollars;  the  presentation  of  that  warrant  to  the  state  treas- 
urer on  the  day  it  was  drawn ;  its  non-payment  for  want  of 
applicable  funds;  the  subsequent  transfer  of  the  warrant  to 
the  petiticMi;  the  receipt  into  the  treasury  of  funds  suffi- 
dent  to  pay  it;  the  presentation  and  demand  of  payment  on 
the  twenty-seventh  day  of  August,  1879 ;  and  the  refusal  of 
defendant,  as  treasurer,  to  pay  it. 

In  the  same  manner  the  petition  states  the  drawing  of  a 
warrant,  by  the  secretary  of  state,  on  the  fifteenth  day  of 
May,  1878,  upon  the  treasury,  in  accordance  with  the  said 
act  of  October  19, 1872,  for  one  thousand  nine  hundred  and 
ninety-six  dollars;  its  presentation  to  the  treasurer  on  the 
day  it  was  drawn,  and  its  non-payment  for  want  of  applica- 
ble funds;  its  subsequent  transfer  to  the  petitioner;  that 
thwe  was  on  the  thirty-first  day  of  October,  1879,  sufficient 
funds  in  the  treasury  applicable  to  its  payment;  and  that 
on  that  day  it  was  presented  by  petitioner  to  the  defendant 
as  treasurer,  and  payment  was  demanded  and  refused. 

Upon  these  allegations  the  petitioner  prayed  writ  of  man- 
damus to  compel  the  defendant,  as  treasurer,  to  pay  said 
several  warrants,  and  the  accrued  interest  thereon.  The 
alternative  writ  was  issued,  commanding  the  defendant  to 
pay  the  warrants,  or  show  cause  why  he  had  not  done  so. 
On  the  return  day,  the  defendant  demurred  to  the  petition. 
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on  the  ground  of  insuflPiciency ;  and  the  circuit  judge,  with- 
out argument,  and  upon  the  understanding  that  the  case 
was  to  go  to  the  supreme  court  to  test  the  constitutionality 
of  the  several  acts  of  the  legislative  assembly,  under  which 
the  warrants  were  drawn,  made  a  pro  forma  deGisi<m  sus- 
taining the  demurrer  and  dismissing  the  cause  at  petition- 
er's cost    The  petitioner  appeals  to  this  court 

TF.  Lair  Hill,  for  appellant. 

Subdivision  7  of  section  23  of  article  4  of  the  oonsti- 
tion  of  the  state  provides  as  follows:  ^^The  legislative 
-  assembly  shall  not  pass  special  or  local  laws  in  any  of 
the  following  enumerated  cases,  viz:  ♦  •  •  For 
laying,  opening,  and  working  on  highways,  and  for  the 
election  or  appointment  of  supervisors."  It  is  contended 
that  the  several  acts  referred  to  in  the  petition  are  special 
or  local  laws,  and  by  reason  of  their  subject-matter  are  pro- 
hibited by  the  constitutional  provision  just  quoted;  and 
that  therefore  the  warrants  dra^n  under  those  acts  are  void. 
On  the  surface  of  the  case  it  is  seen,  that  in  order  to  reach 
a  decision  as  to  the  right  of  the  petitioner  to  the  relief  de- 
manded, the  court  must  consider  and  pass  upcm  the  ques- 
tions: 

1.  Are  the  acts  in  question  special  or  local  laws  within 
the  meaning  of  the  constitution? 

2.  If  these  acts  are  special  or  local  laws,  are  the  war- 
rants drawn  in  pursuance  of  them  void! 

Are  the  acts  in  question  special  or  local  laws  within  the 
meaning  of  'the  constitution?  This  is  primarily  a  question 
of  definitions.  It  must  first  be  ascertained  what  is  a  special 
or  local  law ;  in  other  words,  what  are  the  definitions  of  the 
terms  special  and  local,  as  used  in  the  constitution;  and 
then  it  must  be  determined  by  examination  of  the  acts  in 
question,  whether  they  fall  within  either  of  these  definitions. 
It  will  hardly  be  contended  that  these  acts  fall  within  the 
definition  of  local  laws,  as  there  can  hardly  be  any  difference 
of  opinion  among  lawyers  upon  that  subject  If,  however, 
it  should  be  contended  on  the  part  of  the  respondent,  that 
they  are  local  laws,  the  error  of  that  position  will  be  per- 
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ceiTed  upon  a  moment's  consideration  of  the  matter.  A 
local  law  is  a  law  which  affects  only  the  inhabitants  of  a 
particular  district.  It  is  operative  generally  within  certain 
geqgraphicfil  boundaries,  but  inoperative  outside  of  those 
boundaries.  It  is  general  in  character,  but  local  in  its  ap« 
plication.  (1  Bl.  Com.  74;  Bouv.  Diet,  w  verb.  "Custom  j*' 
Pe^yple  v.  Supervisors  of  GJiautauqua^  48  N.  Y.  10.)  Neither 
of  the  three  acts  under  which  these  warrants  were  drawn 
comes  within  this  definition.  In  People  v.  Supervisors^  just 
dted,  the  fact  that  the  money  to  be  raised  was  to  be  used 
iL  paying  for  a  local  public  work,  was  held  not  to  make  the 
law  local,  and  that  is  the  only  feature  of  the  acts  now  under 
examination  which  even  suggests  the  idea  of  their  being 
local  laws. 

Are  these  acts  special  laws  within  the  meaning  of  die  con- 
stitution? The  answer  to  this  question  depends  oh  the 
question,  What  is  a  special  law,  as  the  term  is  employed  in 
the  constitution?  And  unless,  by  the  constituticm  itself,- 
or  by  the  historical  circumstances  under  whidi  it  was 
adopted,  it  is  apparent  that  the  word  special,  as  applied  to 
a  law,  was  intended  by  the  framers  of  that  instrument  to 
have  a  meaning  different  from  its  tedmical  or  common  law 
meaning,  that  technical  or  common  law  definition  must  be 
taken  as  the  true  meaning  in  the  constitution.  This  is  a 
settled  canon  of  constitutional  interpretation*  (Oooley  on 
Coast  Lim.  59-61.)  Applying  this  rule  of  interpretation, 
what  is  meant  by  ^special  law''  in  the  ccmstitutioii?  It 
had,  and  still  has,  a  well-known  common  law  meaning. 
When  applied  to  statutes,  the  word  special  is  a  tedinical 
word,  and  is  synonymous  with  "private,"  which  was  for- 
merly the  more  frequent  term.  A  special  or  private  stat«* 
Qte  is  a  statute  which  affects  only  certain  specified  individu- 
tls  or  private  concerns.  It  is  the  opposite  of  a  public  or 
general  law,  which  applies  to  all  persons  who  may  happen 
to  be  so  situated  as  to  fall  within  the  general  purview  of 
operation,  (1  Bl.  Com.  85;  Bouv.  Diet,  in  verb,  "Statute;" 
Cdldnff  V.  Baldunn^  4  Wend.  668.)  Examine  the  acts  in 
qneation,  bearing  in  mind  thi&  c(xnmon  law  definition  of  a 
fecial  law.   The  act  of  October  23,  1872,  condensed  into 
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a  few  words,  was  simply  this:  It  created  a  commission  to 
auryeyi  and  lay  out,  and  construct  a  public  road  from  the 
Sandy  river,  in  Multnomah  county,  to  Dalles  City,  in  Wasoo 
county ;  appropriated  for  the  construction  of  the  road,  fifty 
thousand  dollars  out  of  the  funds  arising  from  the  five  per 
centum  of  the  sales  of  public  lands,,  and  out  of  the  funds 
arising  from  the  sale  of  swamp  and  oyerflowed  lands;  and 
prescribed  in  detail  the  duties  of   the   commissioners   in 
carrying  on   the  work.    That  is  the  act  under  which  the 
first  of  the  warrants  described  in  the  petiti<m  was  drawn. 
The  act  of  October  21,  1876,  under  which  was  drawn  the 
second  of  the  warrants  described  in  the  petition,  is  merely 
an  act  changing,  in  some  respects,  the  plan  of  carrying 
forward  the  work  provided  for  by  the  former  act,  and  mak- 
ing a  further  appropriation  for  that  purpose.    The  act  of 
October  19,  1872,  under  which  was  drawn  the  third  of  the 
warrants  described  in  the  petition,  is  in  all  respects,  so  far 
as  concerns  the  question  of  whether  it  is  a  general  or  a  spe- 
cial law,  exactly  similar  to  that  of  October  28, 1872.  Neitlier 
of  these  confers  any  rights  or  privileges  upon  particular  in- 
dividuals. They  are  acts  for  a  public  purpose,  namely,  the 
making  of  certain  public  internal  improvements.     Their 
object  is  to  promote  and  facilitate  public  travel  and  trans- 
portation, and  their  method  is  that  which  is  necessarily 
adopted  in  the  execution  of  all  public  works,  that  is,  by  the 
employment  of  public  agents.    They  in  no  wise  differ  in 
this  respect  from  the  acts  creating  commissions  to  build  the 
state  house,  to  protect  the  rights  of  the  state  and  peo- 
ple in  the  canal  at  Oregon  City — ^to  perform  services  in 
connection  with  any  public  improvement.    Whatever  may 
be  the  title  conferred  on  the  agent  by  the  statute,  ih»  prin- 
ciple on  which  his  relations  to  the  public  are  to  be  deter- 
mined is  always  the  same.    Such  laws,  it  is  pbiin,  do  not 
answer  the  common  law  description  of  special  or  private 
statutes.    This  propositicm,  so  plain  to  reason,  is  equally 
supported  by  authority.     (Calking  v.  Baldwin^  vM  sup.) 
An  almost  unlimited  array  of  decisions  to  the  same  effect 
might  be  cited,  and  none,  it  is  believed,  can  be  produoed, 
holding  the  contrary. 
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ITiese  sets  being  shown  to  be  neither  special  nor  local, 
as  those  terms  were  defined  by  the  common  law,  they  are 
not  such  laws  as  the  constitutional  provision  was  intended 
to  prohibit,  unless  it  appears  from  the  constitution  itself,  or 
fnm  its  historical  surroundings,  that  the  convention  by 
whom  the  constitution  was  framed,  were  induced  to  employ 
the  well-known  terms  of  law  in  a  sense  different  from  their 
well-known  legal  meaning.  No  other  deliberative  body  that 
ever  sat  in  Oregon  had  among  its  members  so  many  distin- 
guished lawyers,  as  had  that  convention.  In  its  roll  of 
membership  appear  the  names  of  no  less  than  seven  who 
have  been  supreme  judges,  including  all  the  judges  of  the 
sapieme  court  at  this  tima  It  was  presided  over  by  one 
whose  reputation  as  a  jurist  is  coextensive  with  the  nation. 
Another  of  its  members  has  since  been  attorney-general  of 
the  United  States.  And  besides  these,  there  were  many 
lawyers  whose  achievements  at  the  bar  form  a  part  of  the 
public  history  of  the  country.  One  does  not  readily  con- 
dnde  that  a  convention  controlled  by  men  of  such  diarac- 
tar,  in  framing  an  instrument  which,  by  its  nature,  would 
be  expected  to  be  written  in  the  peculiar  language  of  the 
law,  which  was  to  be  interpreted  and  administered  by  the 
courts  of  law,  and  which  was  to  control  all  future  legislation 
of  the  state^  would  employ  the  technical  terms  peculiar  to 
their  art  and  professicm,  in  a  sense  different  from  their  tech- 
aical  and  legal  sense,  and  then  furnish  no  key  or  clue  by 
whidi  their  intended  sense  could  be  discovered.  But  highly 
improbable  as  such  a  conclusion  would  be,  it  must  be  adopted 
before  the  court  can  hold  these  acts  to  be  either  special  or 
local  within  the  meaning  of  the  constitution.  If  the  viewb 
above  expressed  are  correct,  they  dispose  of  the  case  by  es- 
tablishing the  validity  of  the  warrants  in  question. 

But  suppose  the  acts  under  which  the  warrants  were  drawn 
diould  be  held  to  be  special  laws,  so  far  as  thoy  provide  for 
the  laying,  opening,  and  working  the  roads  therein  specified, 
does  it  follow  that  the  warrants  are  void !  I  submit  that  it 
does  not.  Under  these  acts  the  warrants  were  drawn  and 
went  into  dircnlation.  The  stato,  by  its  agents,  received  the 
waoej  for  them  and  used  it  in  the  internal  improvements 
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provided  for  in  the  acts.  Can  the  state  now,  after  having 
gotten  and  used  the  consideration  for  which  the  warrants 
were  issued,  repudiate  the  debt  and  protect  itself  in  so  doing 
by  pleading  that  the  law  made  by  itself  and  through  which 
it  was  enabled  to  obtain  the  money  and  carry  on  its  public 
works,  is  void?  Certainly  in  morals  it  is  estopped  to  do  so, 
and  it  ought  to  be  estopped  in  law.  It  seems  to  me  this  case 
is  analogous,  in  respect  of  the  point  now  under  considera- 
tion, to  that  of  one  arising  under  a  contract  which  is  void 
for  non-compliance  with  mere  statutory  requirements  in  its 
execution.  So  long  as  the  contract  remains  wholly  execu- 
tory, either  contracting  party  may  repudiate  it;  but  when 
one  has  performed  it  on  his  part,  the  other,  having  received 
the  benefit  of  it,  must  make  him  whole.  It  will  not  be  dis- 
puted that  if  one,  having  received  value  upon  a  void  cwi- 
tract,  gives  his  note,  or  bill  for  the  payment,  it  is  too  late  for 
him  to  question  in  a  court  the  validity  of  the  transaction. 

If  to  this  the  answer  be  made  that  the  principle  on  which 
the  argument  is  founded  applies  only  to  cases  of  contracts 
which  are  void  by  reason  of  some  defect  in  the  mode  of 
their  formation,  and  not  to  those  which  are  absolutely  un- 
lawful, I  reply  that  while  at  first  presentation  there  appears 
tc*  be  some  force' in  the  suggestion,  it  will  not  bear  the  test 
of  logical  scrutiny.  Under  the  constitution,  statutes  may  be 
passed  providing  for  laying,  opening  and  working  highways, 
and  the  defect  alleged  against  the  acts  in  question  is  not 
that  they  are  upon  subjects  on  which  the  legislature  did  not 
prohibited  from  legislating,  but  that  the  legislature  did  not 
proceed  in  such  a  manner  as  to  make  the  acts  valid.  The 
defect  complained  of  is  a  defect  of  manner  or  mode  simply, 
and  the  consequence  contended  for  is  not  such  as  usually 
follows,  as  the  penalty  of  violated  law,  but  simply  that  the 
acts  are  invalid.  So  the  analogy  to  the  case  suggested,  a 
case  under  the  statute  of  frauds,  for  example,  is  perfect. 
And  by  following  this  analogy  the  administration  of  justice 
is  kept  in  the  line  of  natural  equity  and  good  conscience, 
"^hile  by  disregarding  it,  natural  justice  is  trodden  down, 
'the    state    becomes   a   repudiator   of   its    hone8tiy-<»ntiacted 

obligations^  and  in  the  end  suffers  ten-fold  more  in  the  losd 
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of  its  credit  than  it  can  possibly  gain  from  the  ill-gotten  ex- 
emption from  its  debts. 

There  is  another  point  that  deseires  ccmsideration  as 
bearing  on  the  questicm  of  the  validitj  of  the  acts  authoriz- 
ing the  first  and  second  warrants  described  in  the  petition. 
Th^e  acts  provide  that  the  warrants  shall  be  payable  out 
of  the  funds  arising  from  the  five  per  centum  of  the  net 
proceeds  of  sales  by  congress  of  public  lands  in  the  state, 
as  wen  as  out  of  the  funds  arising  from  the  sale  of  swamp 
and  Qvet&ow&i  lands.  In  the  constitution  (article  8,  sec. 
2),  provision  was  made  for  diverting  this  fund  to  the  fund 
for  public  education.  But  congress,  in  the  act  admitting 
the  state  into  the  Union,  submitted  six  propositions  to  the 
**people  of  Or^on,"  each  of  which,  tf  effectual,  would 
modify,  ext^id,  or  limit  the  constitution  in  some  particular. 
One  of  these  propositions  was,  that  the  five  per  centum 
fond  above  referred  to  should  be  "paid  to  the  said  state 
for  the  purpose  of  making  public  roads  and  internal  im- 
proT^nents,  as  the  legislature  shall  direct '^  And  this 
proposition,  as  well  as  the  others,  was  by  the  same  act  of 
congress  made  to  depend  on  the  express  condition  that  the 
people  of  Oregon  should  **provide  by  ordinance,  irrevoca^ 
ble  without  the  consent  of  the  United  States,**  that  the  state 
^ould  never  interfere  with  the  primary  disposal  of  the  soil, 
eta  The  people  of  Oregon,  by  their  legislature,  thereupon, 
fonnally  and  scdemnly,  accepted  all  the  propositions  and 
pas^  the  required  ordinance,  declaring  it  to  be  irrevoca- 
ble without  the  ccmsent  of  the  United  States.  That  was 
the  last  of  the  series  of  instruments,  of  which  the  constitu- 
tion was  the  first,  by  which  Oregon  reached  her  present 
position  in  the  Union;  and  I  humbly  submit  that  the  propo- 
^tim  above  cited  has  the  effect  so  far  to  modify  the  con- 
sdtational  provision  upon  which  respondent  relies,  as  to 
except  from  its  operation  such  acts  as  apply  to  five  per 
cQitum  fond  to  the  building  of  public  roads.  The  proposi- 
tion is  not  only  that  the  fund  shall  be  used  in  accordance 
with  the  original  intention  of  congress  as  expressed  in  the 
^  of  I8II9  but  that  it  shall  be  applied  to  that  object  in 
sodi  manner  '^as  the  legislature  may  direct."    If  this  has 
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any  force  at  all,  it  repeals,  by  unavoidable  implication,  the 
restrictions  upon  the  legislative  authority  to  pass  special 
laws  for  the  application  of  this  fund  to  the  constructioii  of 
public  roads. 

Thus  matters  stood  tUl  1871,  when  congress,  by  joint 
resolution,  gave  the  consent  of  the  United  States  for  this 
fund  to  be  transferred  to  the  school  fund ;  but  in  the  same 
resolution  it  was  expressly  provided  that  nothing  therein 
contained  should  "influence  the  construction"  of  the  act,  in 
which  the  six  propositions  were  made.  This  proviso,  I 
take  it,  makes  the  resolution  of  1871  ineffectual  until  the 
state  of  Oregon  shall  revoke  its  acceptance  of  the  proposi- 
tion. The  acceptance  of  the  proposition  was  an  enactment 
of  its  provisions,  and  the  resolution  of  congress  did  not  re- 
peal that  enactment;  it  merely  absolved  the  state  of  Oregon 
from  its  obligation  not  to  revoke  it 

If  I  am  correct  in  insisting  that  these  acts  are  neither 
special  nor  local  laws,  it  follows  that  all  the  warrants  are 
valid.  If  I  am  wrong  on  this  point,  but  right  on  the  propo- 
sition that  the  state  can  not  refuse  to  pay  its  warrants  after 
it  has  received  the  consideration  for  them,  it  follows  that 
all  the  warrants  are  valid.  If  I  am  wrong  on  both  the  above 
points,  but  right  as  to  the  effect  of  the  act  of  congress  ad- 
mitting the  state  into  the  Union,  and  of  the  acceptance  by 
the  state  of  the  propositions  therein  contained,  it  follows 
that  the  first  two  warrants  described  in  the  petition  are  valid. 

Knight  and  Lardy  for  raq>ondent: 

The  petition  of  appellant  as  to  the  first  and  second  causae 
of  action  is  fatally  defective  in  this:  There  is  no  allegation 
in  either  of  said  causes  that  there  was  at  the  time  the  pay- 
ment of  said  warrants  was  demanded  of  respondent,  money 
in  the  state  treasury  sufficient  to  pay  the  same  and  applica- 
ble thereta  The  allegation  upon  that  point  in  the  first 
cause  of  action  is  as  follows:  "Thereafter  (the  date  of  the 
first  presentment  of  the  warrant  to  the  state  treasurer),  and 
prior  to  the  twenty-seventh  day  of  August,  1879"  (the  day- 
payment  was  demanded  of  respondent),  ^^ere  was  received 
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into  tlie  state  treasury,  of  said  funds,  an  amount  of  money 
suiBcient  to  pay  said  warrant." 

The  allegation  in  the  second  cause  of  action  is  precisely 
the  same  as  in  the  first.  These  allegations,  we  daim,  are 
not  suiBcient  to  constitute  a  cause  of  action  against  the  re- 
spondent, and  that  the  demurrer  was  properly  sustained  as 
U>  those  causes  of  action. 

In  the  next  place,  we  claim  iiiat  the  several  laws  under 
vhich  all  of  tl^e  warrants  mentioned  in  the  petition  were 
issued  are  special  and  local  laws,  and  are,  therefore,  void 
under  section  23,  article  4,  of  the  ccxistitution  of  this  state, 
which  reads  as  follows :  ^^The  legislative  assembly  shall  not 
pass  special  or  local  laws  in  any  of  the  following  cases,"  and 
among  the  enumerated  cases  under  that  secticm  is  the  fol- 
lowing: "7.  For  laying,  opening,  and  working  of  highways, 
and  for  the  election  or  appointment  of  supervisors."  This 
section  of  the  constitution  carries  with  it  its  own  interpre- 
tation ;  and  it  is  too  plain  for  argument  that  no  road  or  high- 
way can  be  laid  out  or  worked  in  this  state  except  under 
and  pursuant  to  a  general  law  providing  for  the  locatiiMi  and 
consbuction  of  all  roads  in  the  state.  In  obedience  to  that 
provision  of  the  constitution,  the  legislature  has  provided 
by  general  law  for  laying,  opening,  and  w(»*king  of  all  high- 
ways in  this  states  (Civ.  Code,  721.)  Each  of  these  laws 
provides  for  the  laying  out  and  construction  of  a  special 
and  particular  work,  and  they  are,  therefore,  unconstitu- 
tional jmd  void.  It  follows,  therefore,  as  a  legal  conse- 
quence, that  these  warrants,  issued  under  and  pursuant  to 
those  laws,  are  also  void,  and  their  payment  was  rightly 
refused  by  the  respondent. 

By  the  Court,  Kelly,  C.  J.: 

The  question  here  presented  for  consideration  is,  whether 
the  several  acts  of  the  le^slative  assembly  referred  to  in 
the  appellant's  petition  authorizing  the  construction  of  the 
Dalles  and  Sandy  road  and  the  Eastern  Oregon  and  Win- 
Demu(x»  wagon  road  are  constitutional. 

Article  4,  section  23,  subdivision  7,  of  the  constitution 
IB  as  follows:    '^The  legislative  assembly  shall  not  pass 
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special  or  local  laws  in  any  of  the  following  a^iumerated 
cases;  that  is  to  say  ♦  *  ♦  7.  For  laying,  opening,  and  work- 
ing on  highways,  and  for  the  election  or  appointment  of 
supervisors.*'  It  is  claimed  by  the  counsel  for  respondent, 
that  these  acts  are  special  and  local  in  their  character,  and 
therefore  in  conflict  with  the  provision  of  the  constitution 
just  quoted,  and  the  warrants  drawn  under  and  in  pur- 
suance of  them  are,  therefore,  necessarily  void.  Blackstone 
says:  "Statutes  are  either  general  or  special,  public  or  pri- 
vate. A  general  or  public  act  is  an  universal  rule  that  re- 
gards the  whole  conmiunity;  and  of  this  the  courts  of  law 
are  bound  to  take  notice  judicially  and  ea  officio.  Special 
or  private  acts  are  rather  exceptions  than  rules,  being  those 
which  only  operate  upon  particular  persons  and  private  coa- 
cems."  (1  BL  Com,  85.)  The  words  "general"  and  "public" 
are  here  used  as  expressing  the  same  kind  of  statutes.  So» 
also,  special  statutes  are,  according  to  the  common  law 
definition,  synonymous  with  private  statutes.  The  early 
elementary  law  writers  seem  to  have  made  no  distinction 
between  a  private  and  a  local  statute,  but  define  private 
acts  to  be  those  which  relate  to  particular  persons  or 
classes  of  men,  or  which  related  to  a  particular  place  or 
town.  (Burrill's  Law  Diet,  voce  "Private  Statute;"  Bac. 
Abr.,  Statute  F ;  1  Kent's  Com.  459.)  In  more  recent  times, 
another  distinction  has  been  made  by  the  constitutions  of 
several  states  of  the  Union,  including  that  of  Oregon,  in 
which  the  terms  "local  act"  and  ^*local  laws"  are  used  in 
c(»ntradistinction  to  public  or  private  acts  or  laws.  Notably 
this  is  so  in  the  constitution  of  New  York,  and  the  decisions 
of  the  court  of  appeals  have,  in  a  measure,  construed  and 
settled  the  meaning  of  the  words  "local  bills"  or  •'local 
acts"   in  that  state. 

In  the  case  of  The  People  v,  HilU^  35  N.  Y.  449,  it  was 
held  that  "an  act  to  amend  and  consolidate  the  several  acts 
relating  to  the  city  of  Rochester,"  was  a  local  act,  within 
the  meaning  of  the  constitutional  provision  "that  no  private 
or  local  bill  which  may  be  passed  by  the  legislature  shall 
embrace  more  than  one  subject,  and  that  shall  be  expressed 
in  the  title."    In  The  People  v.  O'Brien,  38  N.  Y.  193,  the 
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qnestion  before  the  court  was  whether  an  act  of  the  legis- 
ktore^  so  far  as  it  related  to  the  terms  of  office  and  the  time 
for  electing  coundlmen  in  the  city  of  New  York,  was  a  gen- 
eral or  local  law.  The  conrt  said:  '^It  is  dear  that  it  re- 
lates only  to  the  offices  of  the  mimicipal  corporation  of 
New  York,  and  has  no  force  outside  of  the  territory  em- 
braced in  the  corporation,,  nor  any  possible  effect  upon 
property  not  within  the  corporate  limits,  or  upon  persons 
noC  for  the  time  being  within  such  limits.  It  would  seem 
to  follow  necessarily  that  the  act  in  question  is  local,  as 
contradistinguished  from  general.  The  former  is  entirely 
confined  in  its  operations  to  the  property  and  persons  of  a 
specified  locality,  the  latter  embradng  either  persons  or 
property  of  the  people  of  the  state  generally,  or  some  dass 
of  persons  or  species  of  property. '^ 

hi  Ths  People  v.  AUen,  42  N.  Y.  878,  the  question  was 
whether  an  appropriation  of  money  to  improve  Bouquet 
river  was  a  general  or  local  act^  It  was  a  small  stream 
emptying  into  Lake  Champlain,  and  navigable  for  boats 
about  three  miles  from  its  mouth.  Of  it  the  court  says: 
'^Its  name  is  not  found  upon  the  general  maps  of  the  state; 
it  is  not  found  in  any  general  history  of  the  country,  and  its 
character  is  in  no  way  defined  in  any  public  statute ;  and  it 
is  not  of  such  notoriety  as  to  be  known  generally  to  the 
people  of  the  state ;  and  hence  the  courts  can  take  no  more 
notice  of  its  character  and  existence  than  of  the  character, 
location,  and  usefulness  of  the  ordinary  highways  of  the 
sfcata  In  this  respect  it  is  unlike  the  great  rivers  and  lakes 
of  the  state)  and  the  inountain  ranges,  which  are  matters 
of  general  history  and  public  notoriety.''  The  court  fur- 
ther says:  ^^This  is  unlike  any  of  the  improvements  of  the 
Hudscm  river.  That  is  a  river  navigable  for  about  one  hun- 
dred and  fifty  miles,  forming  a  necessary  link  in  the  chain 
of  water  oonmiunication  between  the  ocean  and  the  great 
lakes.  It  acts  an  important  part  in  the  commerce  of  the 
whole  state^  and  the  citizens  of  the  state  generally  are  in- 
terested in  its  navigation.  An  improvement  made  in  its 
navigation  at  any  point  woiild  not  be  mainly  or  materially 
for  the  benefit  of  the  people  living  at  or  near  that  point,  but 
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would  be  for  the  benefit  of  the  entire  commerce  of  that 
great  river,  and  of  the  commerce  of  the  whole  state."'  The 
statute  was  held  by  the  court  to  be  a  local  act,  because  of 
the  insignificant  character  of  Bouquet  river,  and  because 
the  improvement  of  it  would  be  mainly  for  the  benefit  of 
the  people  living  in  the  immediate  locality.  But  the  court 
clearly  intimates  that  an  act  for  the  improvement  of  the 
Hudson  river  would  not  be  a  local  but  a  general  one,  be- 
cause it  is  the  connecting  link  in  the  chain  of  water  com- 
munication between  the  ocean  and  the  inland  lakes.  The 
court  of  appeals,  in  the  case  of  The  People  v.  Supervisors  of 
Chautauqtui^  43  N.  Y.  10,  goes  into  a  somewhat  critical  ex- 
amination, of  the  authorities  defining  what  is  a  local  and 
what  a  general  act,  but  in  its  essential  features  it  is  sub- 
stantially like  the  case  last  referred  to. 

The  foregoing  cases  have  been  referred  to^  to  show  what 
are  to  be  considered  local  acts  or  local  laws.  In  contradis- 
tinction to  these,  all  acts  which  relate  to  the  location  and 
construction  of  the  public  buildings  of  a  state,  to  the 
establishment  of  new  counties  and  prescribing  their  limits, 
are  public  acts,  because  in  their  very  nature  the  people  of 
the  whole  state  have  an  interest  in  them.  In  the  case  of 
The  State  ex  rel.  Cothren  v.  Lean^  9  Wis.  279,  the  supreme 
court  of  Wisconsin  say  in  relation  to  the  establishm^  of 
the  county  seat  of  Iowa  county:  ^At  the  county  seat  of 
each  county,  the  state  through  its  proper  officers  adminis- 
ters justice;  all  the  inhabitants  of  the  state  are  liable  to  be 
sued  in  any  county  and  to  have  their  rights  litigated  there. 
And  we  think  there  is  much  force  in  the  reasoning  of  the 
late  Chief  Justice  Stowe,  in  the  Washington  county  seat 
case,  where  he  contends  that  laws  relating  to  the  location  of 
county  seats  are  public  acts;  and  this  view  is  sustained  by 
other  authorities."  The  court  in  that  case  also  says  that  it 
is  undoubtedly  difficult  to  draw  an  accurate  line  between 
general  laws  and  those  not  general,  and  to  establish  a  test 
that  will  be  entirely  satisfactory.  But  it  was  there  held 
that  the  character  of  an  act  of  the  legislature,  whether  it  be 
a  "general"  law  or  not,  is  determined  by  the  greater  or  less 
extent  to  which  it  affects  the  people,  rather  than  by  the  ex- 
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tent  of  territory  o^er  which  it  operates,  and  that  a  law 
operating  in. a  single  county,  but  affecting  the  rights  of  all 
the  people  therein,  is  a  general  law.  In  the  case  of  New 
Portland  v.  New  Vineyard,  4  Shep.  69,  it  was  held  by  the 
supreme  court  of  Maine  that  an  act  annexing  one  town  to 
another  was  a  public  act  The  court  says:  ^^Those  are  to 
be  regarded  as  public  acts  which  regulate  the  general  in- 
terests of  the  state,  or  any  of  its  divisions." 

In  the  case  of  West  v.  Blake^  4  Blackf .  236,  the  supreme 
court  of  Indiana  says :  '^that  an  act  authorizing  an  agent  of 
the  state  to  lay  off  and  sell  lots  in  a  particular  town,  it 
being  the  seat  of  government,  was  a  public  act.''  And  in 
reasoning  upon  the  question  it  says:  ^'Statutes  incorporate 
ing  counties,  fixing  their  boundaries,  establishing  court- 
houses, canals,  turnpikes,  railroads,  etc,  for  public  uses,  all 
operate  upcm  local  subjects.  They  are  not,  however,  for  that 
reason  special  or  private  acts."  Other  cases  might  be  ad- 
duced to  mark  the  distinction  between  public  and  special  or 
local  laws.  The  general  principle  to  be  deduced  from  all 
the  authorities  seems  to  be  this,  tliat  whenever  an  act  of  the 
legislature  authorizes  any  public  road  or  other  internal  im- 
provement to  be  made  or  other  act  to  be  done,  which  in  its 
nature  is  more  beneficial  to  the  community  at  large  than  to 
the  inhabitants  in  the  immediate  locality  of  the  road,  or 
other  internal  improvement,  such  act  is  to  be  considered  a 
public  and  not  a  special  or  local  law. 

During  the  ten  years  of  territorial  government  in  Oregon, 
it  was  the  constant  practice  of  the  legislative  assembly  to 
pass  special  laws  to  lay  out  territorial  roads  from  one  point 
to  another,  sometimes  in  the  same  county,  but  more  fre- 
(piently  in  two  or  more  counties  of  the  territory.  Generally 
diey  were  passed  through  the  influence  of  interested  parties, 
who  were  often  named  in  the  act  as  commissioners  to  locate 
the  road,  and  the  expenses  of  such  location  were  imposed 
on  the  cotmties  in  which  the  roads  were  established.  And 
then  by  the  act  of  January  27^  1854  (Statutes  of  Oregon, 
1854),  the  expense  of  opening  and  working  them  was  impos- 
ed on  the  several  road  districts  through  which  they  passed. 
These  burdens  thus  imposed  on  the  people  of  special  local- 
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ities  were  considered  as  onerous,  and  the  whole  system  of 
laying,  opening,  and  working  territorial  roads  qame  to  be  re- 
garded as  an  exceedingly  vicious  mode  of  legislation,  which 
interfered  with  the  regular  road  system  of  the  territoiy. 
And  it  was  to  destroy  and  prevent  that  kind  of  legislat:3n 
that  the  inhibition  referred  to  was  inserted  in  the  consJ- 
tution. 

Referring  to  the  Dalles  and  Sandy  road,  now  partially 
constructed  under  these  acts  of  the  legislative  assembly :  It 
is  well  known  to  all  that  during  the  winter  months  it  is  the 
only  practicable  route  for  a  public  road  through  the  moun- 
tain range  which  separtes  eastern  from  western  Oregcm,  and 
it  was  deemed  to  be  of  the  most  importance  to  the  people  of 
the  state  that  trade  and  travel  and  mail  facilities  should  cat 
be  obstructed ;  that  intercourse  between,  these  two  great  di- 
visions of  the  state  should  not  be  suspended  during  that  sea- 
son of  the  year  when  navigation  on  the  Columbia  is  gener- 
erally  closed  by  ice  in  the  river.  It  was  well  known  to  the 
legislative  assembly  that,  for  weeks  at  a  time,  all  ccHnmuni- 
cation  between  the  east'  and  west  was  suspended,  until  the 
interruption  came  to  be  regarded  as  almost  a  public  calam- 
ity, and  it  was  to  prevent  these  ob^ructions  that  the  appro- 
priations of  money  were  made  to  construct  the  Dalles  and 
Sandy  road.  It  is  in  no  sense  a  local  road.  The  advan- 
tages to  the  inhabitants  living  along  the  route  or  line  of  the 
road  are  insignificant  when  compared  with  what  will  be  the 
benefits  to  the  people  at  large,  or  at  least  to  those  residing 
in  the  two  great  sections  before  refen-ed  to,  whenever  the 
road  shall  be  completed. 

The  reasons  given  to  show  that  the  acts  making  appro- 
priations to  aid  in  the  construction  of  4^he  Dalles  and  Sandy 
road  are  not  special  or  local  laws,  will  equally  apply  to  the 
act  authorizing  the  construction  of  the  eastern  Oregon  and 
Winnemucca  wagon  road. 

It  may  be  noted  here  that  the  moneys  appropriated  by 
these  acts  are  not  derived  from  taxes  levied  on  the  people  of 
the  state.  The  five  per  centum  of  the  net  proceeds  of  the  sales 
of  the  public  lands  are  paid  by  the  United  States  to  this 
state  expressly  for  the.  purpose  of  making  public  roads  and 
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internal  improvements,  and  can  be  applied  to  no  other  pur- 
pose without  a  violation  of  the  trust  upon  which  they  are  re- 
ceived. The  swamp  and  overflowed  lands  also  were  granted 
to  the  state  for  the  purpose  of  paying  the  expenses  of  re- 
claiming them.  And  the  fund  in  the  treasury  arising  from 
the  sale  of  these  lands  is  the  excess  of  the  purchase  money, 
oTer  and  above  the  expenses  of  the  reclamatieu,  which  ex- 
penses the  purchasers  have  either  paid  or  are  under  obliga- 
tion to  pay  hereafter. 

There  is  another  reason  why  the  acts  of  the  legislative  as- 
i^embly,  referred  to  in  the  petition,  are  to  be  regarded  as 
general  laws,  and  not  special  or  local  acts.  Article  4,  section 
27,  of  the  constitution,  declares  that  ^'every  statute  shall 
be  considered  a  public  law,  unless. otherwise  declared  in  the 
statute  itself.^'  Neither  of  the  acts  contains  such  d  declara- 
tion. 

We  hold,  therefore,  that  they  do  not  come  within  the  con- 
sdtutioDal  inhibition  contained  in  &&stiosi  23  of  article  4^ 
that  ^e  legislative  assembly  ^all  not  pass  special  or  local 
laws  •  ♦  *  *  for  the  purpose  of  laying,  openingj  and 
woridiig  on  highways."  We  think  the  objection  to  the  suf- 
ficienqr  of  the  first  and  second  clauses  of  the  petition  is  well 
taken  by  the  counsel  for  respondent*  In  neither  of  them 
is  there  any  all^;ation  that  when  payment  was  demanded  on 
the  twenty-sevfflith  day  of  August,  1879,  there  was  sufficient 
money  in  the  treasury  to  pay  said  warrants  and  applicable 
to  such  payment  The  third  clause  in  the  petition  is  not 
open  to  this  objection,  and  a  peremptory  writ  of  mandamus 
owght  to  be  allowed,  conmianding  the  respondent  to  pay  the 
warrant  for  one  thousand  nin^  hundred  and  ninety -six  dol- 
lars, unless  he  shall  ask  leave  to  file  an  answer  and  defend 
upon  the  merits. 

It  is  ordered  (hat  the  judgment  be  reversed,  and  this  cause 
Tonanded  to  the  court  below,  for  further  proceedings.  And 
it  is  furtiier  ordered  that  the  costs  of  this  proceecCng  be 
paid  by  the  state. 

Boise,  J.,  dissents  from  this  opinion,  on  the  ground  that 
the  laws  providing  for  these  warrants  are  special  laws  within 
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the  meaning  of  section  28,  subdivisi<m  7,  article  4,  of  the 
constitution.  Section  27  of  said  article  does  not  abridge 
the  force  of  section  23,  for  the  reason  that  a  special  law  may 
be  also  a  public  law,  and  the  provisions  of  these  different 
sections  are  not  repugnant  to  each  other.  Smith  (m  Con- 
struction defines  a  special  law  as  distinguished  from  a  general 
law.  Of  the  latter  he  says :  "It  ib  one  which  provides  for 
all  things  of  a  kind  or  genus;  special  provides  for  a  species 
of  the  genus."  In  this  case  a  general  law  relating  to  high- 
ways should  provide  for  all  the  highways  of  the  state;  a 
special  law  to  a  particular  highway,  as  in  this  caaeu 
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THOMPSON,  Appbixant. 

Ejectment — ^Title  must  be  Pleaded. — In  an  action  of  ejectment,  where 
the  defendant  merely  traverses  the  allegations  in  the  complaint, 
and  does  not  set  up  title  in  himself  or  another,  the  defendant  will 
be  confined  in  his  testimony  to  such  facts  only  as  tend  to  show  the 
weakness  of  the  plaintiffs  title. 

Idem — ^Evidence. — ^Where'thc  plaintiff  in  his  evidence  produces  a  con- 
firmatory deed  to  establish  his  title,  in  which  is  recited  other  deeds 
by  their  dates,  through  which  plaintiff  deraigns  title,  it  is  competent 
for  defendant  to  offer  in  evidence  and  produce  these  deeds  recited 
to  show  the  boundaries  of  the  land  claimed  by  the  plaintiff. 

Color  of  Title— Presumption.->A  party  entering  land  under  color  of 
title  is  presumed  to  enter  and  occupy  according  to  hit  title. 

Appeal  from  Multnomah  Omnty. 

This  is  an  action  of  ejectment  The  respondent  alleges 
that  she  is  the  owner  and  is  entitled  to  the  possession  of  the 
premises  described,  and  prays  for  their  possession.  The 
appellant  denies  the  allegations  of  the  compliant.  The  jury 
returned  a  verdict  in  the  respondent's  favor  for  a  part  of  the 
premises  described.  The  respondent  had  ^judgment  upon 
this  verdict)  and  the  appellant  appeals. 

On  the  trial,  the  respondent  offered  in  evidence  the 
United  States  patent  to  the  Couch  claim,  which  assigns  the 
south  half  of  the  claim  to  Caroline  Couch.  It  was  also 
shown  that  the  property  in  controversy  is  included  in  the 
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amth  Iialf  of  said  elauiL  She  also  introduced  in  evidence 
a  confinnatory  deed  from  the  widow  and  heirs^^t-law  of 
Couch  to  her,  dated  November  12,  1872,  conveying  lots  6 
and  7  in  fractional  block  80,  Couch's  addition.  She  fur- 
ther offered  in  evidence  testimony  showing  that  she  and  her 
hnjttnd,  from  whom  she  derives  title,  had,  since  the  year 
1858,  claimed  possession,  and  had  been  in  actual  possession 
of  all  that  portion  of  said  lots  6  and  7  that  lies  north  of  an 
dd  fence,  which  was  constructed  by  one  Ebinger,  prior  to 
1858.  The  appellant  then  moved  for  a  nonsuit,  which  mo- 
tion was  denied. 

The  appellant  then  offered  to  introduce  in  evidence  cer- 
tain deeds,  for  the  purpose  of  showing  that  the  respond^it 
hdd  the  land  in  dispute  under  a  paper  title,  in  which  the 
sune  was  described  by  definite  boundaries,  the  introduc*- 
tioQ  of  which  was  disallowed.  He  also  offered  to  introduce 
in  evidence  certain  deeds  to  himself  and  to  persons  from 
whom  he  derives  title^  for  the  purpose  of  showing  the  boun- 
dary line  between  the  lands  of  himself  and  the  respondent, 
the  introduction  of  which  was  allowed'  by  the  court  The 
appellant  asked  that  the  following  instructions  be  given  to 
the  jury:  "That  if  the  possession  of  the  land  in  dispute 
was  originally  taken  under  a  paper  title,  then  the  presump- 
tion of  law  is,  that  they  hold  according  to  the  description 
in  their  deed ;  this  presumption  will  prevail  until  it  is  over- 
come by  proof  of  a  change  in  manner  of  holding;"  which 
instruction  the  court  refused  to  give,  upon  the  ground  .that 
there  was  no  testimony  on  that  point. 

The  errors  assigned  are  as  follows:  1.  The  court  erred  in 
•knitting  the  confirmatory  deed  from  the  widow  and  heirs- 
it-law  of  John  H.  Couch  to  the  plaintiff,  for  lots  Nos.  6  and 
7  in  fractional  block  No.  30,  Couch's  addition,  etc,  and 
iated  November  12,  1872,  Exhibit  '^A"  of  the  bill  of  ex- 
nplions;  2.  In  not  allowing  defendant's  motion  for  a  non- 
suit; 8.  In  not  admitting  the  deeds  offered  by  defendant  to 
pn)ve  that  plaintiff  held  the  land  in  dispute  under  a  paper 
tifie^  in  which  the  land  was  described  with  certain  specified 
boundaries;  4.  In  not  admitting  in  evidence  the  deeds  of- 
W  by  defendant^  for  the  purpose  of  showing  the  true 
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txmndary  line  between  the  laAds  of  plaintiff  and  defendaiit; 
5.  In  not  giving  to  the  jury  the  inBtruction  presented  by 
defendant,  and  fully  set  forth  in  his  bill  of  exceptions. 

Wm.  Strong  dk  Sans,  for  appellant: 

The  deed  offered  in  evidence  by  the  respondent  shows  by 
its?  recitals  that  she  held  the  land  under  a  paper  title,  and 
concludes  her  from  otherwise  showing  title  to  the  property. 
A  party  who  traces  title  through  a  regularly  executed  con- 
veyance is  concluded,  fagr.  its  recitals.  (3  Washburn  on  Beal 
Property,  8d  ed.  94,  sec  24 ;  Scott  v.  Douglas,  7  Ohio,  227 ; 
5  Id.  194 ;  Carver  v.  Jackson,  4  Pet  1 ;  Id.  85-87.)  In  order 
to  create  title  by  prescription,  there  must  be:  1.  An  actual 
occupancy,  clear,  definite,  positive,  and  notorious;  2.  It 
must  be  continued,  adverse,  and  exclusive  during  the  whole 
period  prescribed  by  the  statute ;  3.  It  must  be  with  an  in- 
tention to  claim  title  to  the  land  occupied.  Cook  v.  Bdb- 
cock,  11  Cush  206 ;  DosweU  v.  De  La  Lama,  20  How.  82 ; 
Grant  v.  Fowler,  89  N.  H.  101. 

To  give  possession,  the  requisite  characteristics  of  being 
visible,  notorious,  distinct,  and  definite  in  its  extent,  the 
ouster,  in  the  first  place,  must  be  of  such  notoriety  that  the 
own^r  may  be  presumed  to  have  notice  of  it,  and  of  its 
extent  (3  Washb.  on  Real  Property,  127,  sec.  22,  and 
authorities  there  cited.)  The  entry  upon  the  lands  must 
be  made  with  an  intention  to  dispossess  the  owner,  otherwise 
the  act  would  be  a  mere  trespass.  (4  Kent's  Com.  488;  2 
Smith's  Leading  Cases,  6  Am.  ed.  637;  note;  Broadstreet  v. 
Huntington,  5  Pet  401,  439.)  Mere  possession,  without  a 
claim  of  right,  gives  no  title,  however  long  the  same  may 
be  continued.  ( Gruhe  v.  WeUs,  84  Iowa,  148 ;  La  Framboia 
V.  Jackson,  8  Cowen,  588, 603.;  Adams  v.  Guice,  30  Miss.  397.) 

A  party  inclosing  and  occupying  by  mistake  for  the  period 
of  limitation  more  land  than  his  deed  called  for,  will  not 
operate  as  a  bar  to  the  daim  of  the  true  owner.  The  pos- 
session is  not  deemed  adverse.  {Hov>ard  v.  Reedy,  29  Ga. 
152;  84  Iowa,  148;  Dow  v.  MoKemiey,  64  Me.  138.)  When 
two  adjoining  proprietors  of  land,  who  are  ignorant  of  the 
true  boundary  lioe  between  their  respective  lands,  fi^  a  line 
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with  an  agreement  that  efich  shall  -poBsess  t(>  that  line  until 
the  true  boundaiy  is  ascertained,  and  the  true  boundary, 
when  ascertained,  leaves  one  in  possession  of  a  portion  of 
the  other's  land,  this  possession  is  not  adverse.  (3  Washb. 
on  Real  Property.  491;  Irvine  v,  Adler^  44  Cal.  559;  34 
Iowa,  148.)  Evidence  of  a  fence  built  merely  for  con- 
renience,  in  working  a  farm,  and  not  for  the  purpose  of 
marking  boundaries  according  to  title,  is  of  no  weight  in 
determining  acts  of  possession.  {Soule  v.  Barlow^  49  Vt. 
o29.)  The  testimony  does  not  prove  title  by  prescription 
to  the  land  in  controversy^  if  our  position  is  correct,  it  fol- 
lows that  the  court  committed  error  in  not  granting  the  mo- 
tion of  defendant  for  a  non-suit. 

The  court  erred  in  not  allowing  the  offered  proofs  show- 
ing plaintiff  held  under  paper  title;  and  in, not  admitting 
the  deeds  offered  to  show  the  true  boundary. line.  Every 
presumption  is  in  favor  of  possession  continuing  in  the 
same  subordination  to  a  title,  where  it  is  onc^  shown  to  ex- 
ist {Hood  V.  Hood^  2  Grant ^s  Cas.,  Penn.  229.)  A  party's 
possession,  if  he  enter  under  color  ,of  title,  by  deed,  de- 
cree, etc.,  is  often  referred  to  the  description  of  the  prem- 
ises in  such  deed  or  written  instrument.  {Bell  v,  Longworthy 
6  tnd.  273;  Scales  v.  Cechill,  3  Head.  436.).  When  the  acts 
of  disseian  are  equivocal  in  their  nature,  the  presumption 
always  is  that  it  is  in  accordance  with,  and  not  in  hostility 
to  the  title  of  the  true  owner.  {Pipher  v.  Lodge,  16  Serg. 
&  R.,  229,  231 ;  Smith  v.  Burtisy  6  Johns.  218 ;  Jackson  v. 
Sharp  J  9  Id.  163.)  When  two  persons  are  in  possession  at 
the  same  time,  under  different  claims  of  right,  he  has  the 
seisin  in  whom  is  the  true  title.  Both  can  not  be  seized, 
and  the  seisin  consequently  follows  the  title.  {Barr  v.  Gratz^ 
4  Wheat  213;  Kent's  Com.  482;  Godman  v.  Winslowy  10 
Mass.  146,  151.) 

The  court  erred  in  not  giving  the  instruction  asked  for  by 
defendant.  If  a  person  enter  on  land  having  a  title  and 
i^ight  of  entry,  his  entry  and  possession  are  presumed  to  be 
in  (XHifonnity  to  his  title.  {Means  v.  Welles,  12  Met  356 ; 
Tappm  V.  Tappan,  11  Fost.  41*;  WUson  v.  WiUidmSj  62 
yii^4S7;Loportv.  Todd,  8  Vroom,  N.  J.  124.) 
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8.  W.  Riee  (Uhd  W.  W.  Thayer^  for  respondent: 

The  patent  and  the  confirmatory  deed  form  a  direct  chain 
of  title  from  the  United  States  to  the  respondent;  and  as 
the  appellant  has  not  pleaded  any  title  in  himself,  he  can 
not  object  to  the  respondent's  claiming  the  property  under 
any  title  she  may  have.  The  only  objection  he  could  bring, 
would  be  that  it  did  not  show  that  the  respondent  had  any 
title.  This  confirmatory  deed  was  duly  executed  and  ac- 
knowledged, and  is  entitled  to  be  admitted  in  evidence. 
(Civil  Code.  518,  sec.  22.)  As  to  the  second  assignment  of 
error:  A  direct  legal  chain  of  title  had  been  proven,  and 
also  an  uninterrupted  adverse  possession  of  the  premises 
for  more  than  twenty  years,  which  is  a  presumption  that 
the  premises  had  been  held  pursuant  to  a  written  convey- 
ance. (Gen.  Laws  of  Oregon,  262,  sees.  766-68.)  There- 
fore a  nonsuit  was  properly  denied. 

The  deeds  offered  to  be  introduced  must  be  presumed  to 
have  included  a  less  area  than  the  premises  which  the  re- 
spondent had  occupied  adversely  for  more  than  twenty 
years,  or  the  appellant  would  not  have  offered  to  introduce 
them  in  evidence,  unless  he  wished  to  prove  the  respond- 
ent's case.  But  the  respondent  had  been  in  adverse  pos- 
session of  the  whole  tract  for  more  than  twenty  years,  and 
the  presumption  was  that  she  had  a  written  conveyance  to 
all  the  lands  she  had  so  occupied.  (Gen.  Laws  of  Oregon, 
p.  262,  sec.  766-88.)  The  bill  of  exceptions  says  that 
these  deeds  were  offered  in  evidence  for  the  purpose  of 
showing  that  the  respondent  held  the  land  in  dispute  under 
a  paper  title.  The  appellant  ought  not  to  complain  be- 
cause the  respondent  declined  to  allow  him. to  prove  her 
case. 

As  to  tlie  fourth  assignm^it  of  error:  These  deeds,  if 
they  would  show  anything,  would  be  proving  title  in  the 
appellant  himself,  which  is  not  permissible,  as  he  has  not 
pleaded  any  such  title.  (Gen.  Laws  of  Oregon,  p.  176,  sec. 
816.) 

By  the  courts  Boise,  J. : 

In  this  case  it  was  incimibent  on  the  plaintiff  to  show 
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that  she  had  a  legal  estate  in  the  property  and  a  preset 
right  to  the  possession.  (Civ.  Code,  sec  818.)  This  she 
attempted  to  do:  1.  By  producing  the  patent  of  the  heirs  of 
Couch,  the  original  proprietor;  and  a  confirmatory  deed 
from  her  to  plaintiff,  to  which  we  see  no  objection;  2.  By 
producing  evidence  tending  to  prove  that  she,  and  those 
under  whom  she  daimed,  had  been  in  adverse  poesessicHi 
for  twenty  years;  and  we  think  the  evidence  was  sufficient 
to  make  a  prima  facie  case  in  her  favor;  and,  therefore,  the 
motion  for  a  warrant  was  properly  refused. 

The  next  error  is:  That  ^he  court  erred  in  not  admitting 
the  deeds  offered  by  def^idant  to  prove  that  plaintiff  held 
the  land  in  dispute  under  a  paper  title,  in  which  the  land 
was  described  with  certain  spedfic  boundaries."  The  de- 
fendant having  simply  denied  the  bill  and  right  to  posses- 
sion of  the  plaintiff,  and  not  having  pleaded  in  his  answer 
dther  that  he  was  the  owner,  or  that  the  title  was  in  a  third 
persm,  the  evidence  which  the  defendant  could  produce 
was  restricted  to  a  very  narrow  issue,  and  was  very  much 
more  limited  than  in  an  action  of  ejectment  at  common 
law,  for  our  statute  has  provided  (p.  179,  sec  816)  that 
^e  defendant  shall  not  be  allowed  to  give  in  evidence 
any  estate  in  himself  or  another  in  the  property,  *  •  * 
unless  the  same  be  pleaded  in  his  answer.'^  At  common 
law,  under  the  general  issue  (whidi  is  the  issue  in  this 
esse),  the  defendant  could  prove  title  in  himself  or  another, 
so  that  most  of  the  rules  of  law  concerning  evidence  for  the 
defense  in  ejectment,  which  have  been  established,  and  which 
are  found  in  works  on  evidence  and  ejectment,  are  not  ap- 
plicable under  our  statute.  We  think,  however,  that  the  de- 
fendant was  entitled  to  offer  any  evidence  which  had  a 
tendency  to  weaken  the  claim  of  title  under  which  the 
plaintiff  claimed,  fcnr  as  the  plaintiff  must  make  out  a  prima 
facte  case,  the  defendant  might  show  flaws  in  that  title.  The 
confirmatory  deed  recites  that  this  deed  was  to  confirm  a 
legal  or  equitable  title,  which  the  plaintiff  held  in  posses- 
sion "by  mere  conveyances  from  R.  B.  Wilson,  by  deed  or 
mstnunent  in  writing,  dated  March  1,  1854,  and  recorded 
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ill  the  book  of  records,  transferred  f r<Hn  Washington  county, 
p.  30." 

The  defendant  offeted  these  mesne  conveyances  in  evi- 
dence to  show  that  plaintiff's  title  and  right  of  possession 
under  them  was  confined  to  the  north-west  quarter  of  said 
block  30.  and  claimed  that  the  boundaries  of  the  north-west 
quarter  differed  from  the  boundaries  of  the  land  contained 
in  lots  6  and  7,  in  block  30,  which  was  the  land  described 
in  the  confirmatory  deed.  These  deeds  offered  in  evidence 
tended  to  show  that  Mrs.  Couch,  the  patentee,  had  sold  all 
of  block  30  to  R.  B.  Wilson,  March  1,  1864,  and  that  plaint- 
iff, prior  to  the  confirmatory  deed,  had  acquired  a  paper  title 
to  the  north-west  quarter  of  block  30,  and  as  Mrs.  Couch 
had,  in  1854,  parted  with  all  her  title  to  block  30,  her  con- 
firmatory deed  gave  nothing  to  plaintiff;  that  is,  provided 
the  deed  of  March  1,  1854,  was  in  proper  form,  for  Mrs. 
Couch  and  others  could  not  grant  to  plaintiff  land  she  did 
not  own  by  reason  of  its  having  been  before  conveyed,  and 
we  must  presume  the  deeds  were  in  proper  form,  for  no  ob- 
jection was  made  to  their  form,  the  objections  being  only 
to  their  materiality  and  relevancy  as  evidence.  We  think, 
also,  that  these  deeds  might  be  material  to  limit  and  deter- 
mine the  boundaries  of  the  land  the  plaintiff  took  under  her 
paper  title  which  she  had  offered  in  evidence,  even  if  they 
only  conveyed  an  equity,  for  these  deeds  constituted  the 
paper  title  on  which  she  entered  the  premises,  and  were  the 
consideration  of  the  confirmatory  deed  relied  on  to  recover, 
for  we  must  suppose  that  she  relied  on  her  paper  title  as 
well  as  on  her  evidence  of  possession,  as  both  the  evidence 
of  the  paper  title  and  the  possession  were  submitted  to  the 
jury  to  support  her  right  to  recover. 

These  deeds  had  a  tendency  to  show  that  her  right  under 
them  was  only  to  the  north-west  quarter  of  block  30,  and 
did  explain  and  limit  the  land  intended  to  be  conveyed  in 
the  confinnatory  deed,  for  where  a  confirmatory  deed  refers 
to  the  deed  which  it  is  intended  to  confirm,  and  there  is  a 
difference  in  description  between  the  confirmatory  deed  and 
the  deed  to  be  confirmed,  the  description  in  the  latter 
should  prevail,  for  the  reason  that  it  describes  the  Ifuid 
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which  was  originally  sold,  and  for  which  the  consideration 
was  paid,  unless  it  appear  that  the  confirmatory  deed  was 
to  correct  an  error  in  description,  which  is  not  the  case 
here,  the  confirmatory  deed  being  to  remedy  errors  of  form, 
or  'informalities."  This  evidence  tended  only  to  show  to 
the  jury  the  boundaries  of  the  plaintiff's  land,  and  should 
have  been  admitted  for  that  purpose,  and  she  having  by  the 
recital  in  her  confirmatory  deed  made  them  a  part  of  her 
muniments  of  title,  could  not  properly  refuse  to  be  con- 
trolled by  their  contents.  We  think,  therefore,  that  there 
was  error  in  not  allowing  these  deeds  to  be  given  in  evi- 
denoa 

It  is  claimed  that  the  respondent  having  shown  posses- 
sion for  twenty  years,  raised  a  presumption  of  a  written 
conveyance  of  the  land  in  dispute.  Whether  the  evidence 
on  this  point  showed  an  adverse  possession  for  twenty  years, 
of  the  strip  of  land  in  dispute,  which  was  less  than  one  foot 
in  width,  and  on  the  boundary  of  the  plaintiff's  land,  was  a 
question  for  the  jury.  Any  evidence  by  the  defendant  tend- 
ing to  show  that  the  plaintiff  had  not  occupied  said  land,  or 
had  not  claimed  it  as  hers,  during  the  twenty  years,  wab 
competent;  and  on  this  question  of  adverse  possession,  we 
think  the  defendant  might  show  under  what  claim  plaintiff 
entered  it,  and  to  what  boundary  the  original  posseHsion 
extended ;  and  if  she  entered  under  a  deed,  the  deed  would 
be  evidence  of  the  extent  of  the  possession  claimed  under 
it,  and  in  this  case,  the  plaintiff  in  her  testimony  says  that 
she  was  not  in  possession  of  the  whole  of  lots  numbers  6 
and  7,  of  said  fractional  block  30.  That  she  now  resides 
on  the  north-west  quarter  of  said  block.  That  her  husband 
John  Phillippi,  bought  said  place  in  the  year  1858,  and  that 
^6  is  his  widow,  and  is  the  owner  of  the  land  at  the  present 
timew  That  ever  since  her  husband  bought  said  land,  an 
old  fence  built  by  one  Ebinger,  a  former  owner  of  said  land, 
has  stood  between  the  land  claimed  by  plaintiff  ajid  defend- 
ant in  this  action,  and  that  she  claimed  all  the  land  on  the 
north  side  of  said  old  fence,  and  had  been  in  fact  in  pos- 
session of  the  same  since  the  said  purchase  by  her  hus- 
band,   lliifi  testimony  refers  to  the  purchase  of  this  land 
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from  Ebinger,  and  as  this  purchase  was  by  deed,  the  pos- 
session taken  under  the  deed  would  only  extend  to  the 
boundaries  named  in  the  deed;  and  if  Ebinger  had  fenced 
ip  land  not  included  in  the  deed,  such  land  would  not  pass 
by  the  deed,  and  such  deed  would  be  evidence  of  the  ori- 
ginal extent  of  the  possession  under  it,  and  was  proper  evi- 
dence in  this  case  to  show  what  land  John  Phillippi  took 
possession  of.  If  he  afterwards  or  immediately  took  pos- 
session of  other  land,  that  could  be  proved  by  acts  of 
possession  on  the  land  itself,  and  not  by  acts  of  possessicm 
under  the  deed  which  excludes  it. 

To  be  more  explicit,  she  claims  that  her  husband  pur- 
chased this  land  of  Ebinger,  and  that  this  fence  was  its 
boundary;  this  purchase  being  by  deed,  which  describes 
the  land  as  the  north-west  quarter  of  block  30.  This  fence 
is  not  a  monument,  and  whether  or  not  it  was  on  the  bound- 
ary must  be  determined  by  the  deed  and  the  parol  evidence, 
and  if  the  strip  of  land  in  controversy  has  become  hers  by 
adverse  possession,  she  must  have  claimed  and  occupied  it 
otherwise  than  under  the  deed,  for  when  we  settle  her  claim 
under  the  deed,  its  extent  must  be  determined  by  the  deed, 
and  where  a  person  enters  under  a  deed,  he  will  be  pre- 
sumed to  hold  under  it  and  to  the  boundaries  fixed  in  it, 
mitil  the  contrary  is  shown.  As  is  said  in  Tappan  v.  Tap- 
pan^  11  Foster,  41,  "A  party  entering  on  land  under  color 
of  title,  is  presumed  to  enter  and  occupy  according  to  his 
title."  (See  also  M eaves  v.  Wells^  12  Met  356;  Wilson  v. 
Williams  J  62  Miss.  487.) 

For  the  reasons  assigned,  we  think  the  judgment  of  the 
circuit  court  should  be  reversed,  and  a  new  trial  ordered. 


J.  C.  TRULLINGEK,  Rbspondbnt,  v.  N.  KOFOED  m  al^ 

Appeixants. 

Distribution  op  Proceeds,  on  Resale  of  Property. — When  a  sheriflTs 
sale  of  real  property  is  set  aside  by  the  judgment  of  the  supreme 
court,  and  a  resale  of  the  premises  is  ordered,  such  resale  must  be 
made  in  conformity  with  section  293,  subdivisions  3  and  4,  on 
page  169  of  the  Code.  And  if,  upon  such  resale,  the  property  shall 
be  sold  to  any  person  other  than  the  former  purchaser,  the  court 
must  first  repay  the  former  purchaser  the  amount  of  his  bid*  out 
of  the  proceeds  of  the  resale. 
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Appeal  from  Clatsop  Count|r.    The  facts  are  stated  in  the 

opiniiXL 

0.  F.  BeUj  for  appellant 

Roib  and  Fulton^  for  respondents. 

By  the  Court,  Kbixt,  C.  J. : 

At  the  January  term,  1878,  of  the  circuit  court  for  Clat- 
sop county,  a  decree  was  rendered  in  favor  of  certain  mer 
chanic  lien  claimants  against  the  defendants,  N.  Kofoed  and 
Mary  Kofoed.  The  decree  directed  a  certain  building  and 
lot  of  ground  to  be  sold,  and  the  proceeds  to  be  distributed 
among  the  several  claimants.  In  the  decree,  precedence  was 
give  to  the  claim  of  Peter  Runey,  one  of  the  defendants, 
over  Ihat  of  B.  6.  Crane,  the  appellant  The  house  and  lot 
were  sold  upon  execution,  on  the  nineteenth  day  of  Marcl^ 
1878,  to  W.  W.  Parker,  for  four  thousand  two  hundred  and 
eighteen  dollars  and  twenty  cents.  The  purchase  money 
was  paid  to  the  clerk,  and  the  sheriff's  sale  was  afterwards 
confirmed.  After  the  sheriff's  sale  was  made,  B.  G.  Crane 
appealed  to  the  supreme  court  from  the  decree  adjusting 
the  hens  of  the  different  claimants,  and  also  from  the  order 
confirming  the  sheriff's  sale.  Both  appeals  were  heard  at 
the  last  term  of  this  court.  The  decree  in  relation  to  the 
several  liens  was  so  modified  as  to  give  preference  to  the 
daim  of  Crane  over  that  of  Runey. 

The  order  confirming  the  sheriff's  sale  was  reversed  and 
this  order  entered :  ^^It  is  further  ordered  that  this  cause 
be  remanded  to  the  court  below,  with  directions  that  a  re- 
sale of  the  above-described  premises  be  had  herein,  and  for 
sndi  further  proceedings  as  are  by-  law  required." 

When  an  order  of  resale  is  made,  the  manner  of  making 
the  sale  is  prescribed  in  section  293,  subdivisons  3  and  4, 
<Hi  page  169,  of  the  code. 

np<m  the  mandate  of  this  court  being  filed  in  the  court 
below,  the  following  order  was  made:  "Upon  the  foregoing 
mandate  order  of  the  supreme  court  and  upon  the  motion  of 
0.  F.  Bell,  esq.,  counsel  for  the  defendant  and  appellant, 
B.  6.  Crane,  filed  herein,  it  is  ordered  that  execution  issue 
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tC'  enforce  the  said  decree  and  order  of  the-  supreme  court; 
that  upon  execution  the  property  described  in  the  said  de- 
cree be  resold  as  provided  for  in  section  293  of  the  code  of 
civil  procedure ;  that  if  upon  such  resale  the  said  property 
shall  bring  a  greater  amount  than  upon  the  sale  already 
had  under  the  order  of  this  court,  the  said  excess,  after 
paying  to  the  former  purchaser  the  amount  of  his  bid,  if 
sold  to  any  other  person  than  such  purchaser,  shall  be  paid 
to  the  clerk  of  the  court  to  be  distributed  as  directed  in  said 
decree  and  order  of  the  supreme  court.'* 

This  order  is  in  conformity  with  the  provisions  of  the  sec- 
tion referred  to,  and  the  court  did  not  err  in  making  it. 

The  judgment  of  the  court  below  is  affirmed,  with  costs. 


J.  B.  PRICE  BT  AL.,  Appellants,  v.  LEVI  KNOTT  and 

A.  J.  KNOTT,  Respondents. 

Act  of  the  Legislature  Construbd—Ferey  Franchise.— The  act  of 

,.  the  legislature  of  the  late  territory,  passed  January  15,  1852,  grant- 
ing a  ferry  right  to  James  B.  Stephens  across  the  Willamette  river, 
at  Portland,  granted  but  one  ferry,  with  fixed  landings  on  each 
side  of  the  river.  The  exclusive  right  to  said  Stephens  to  do  all 
the  ferrying  across  said  river,  within  certain  limits,  for  ten 
years,  expired  at  the  end  of  said  ten  years. 

Idem. — One  ferry  consists  of  one  line  of  boats  on  one  line  of  travel. 
The  owners  of  this  franchise,  having  a  line  of  boats  running  as  a 
ferry  from  Stark  street  to  a  point  opposite  in  East  Portland,  the 
right  to  run  this  ferry  docs  not  grant  them  a  right  to  run  another 
line  of  boats  from  Oak  street  to  a  point  opposite  in  East  Portland. 

Streets — What  Grade  City  may  Establish. — The  authorities  of  the 
chy  of  Portland  have  control  of  the  grading  of  the  streets  of  the 
city,  and  may  grade  them  down  or  elevate  them  when  they  approach 
the  river,  as  the  exigences  of  travel  or  commerce  shall  require. 

Injunctjon—^ Adjacent  Lot  Owner  may  Sue  Out,  When. — One  own- 
ing a  lot  next  to  the  river  may  lawfully  claim  an  injunction  against 
a  private  citizen  who  threatens  to  grade  down  a  street  next  to  the 
river,  and  adjoining  the  lot  of  such  owner,  if  he  shpws  in  his 
complaint  that  such  grading  will  permanently  injure  his  improve- 
ments on  said  lot,  or  render  its  enjoyment  less  convenient. 

Appeal  from  Multnomah  County. 

This  is  a  suit  in  equity,  brought  by  plaintiffs  to  restrain 
defendants  from  digging  or  altering  the  ground  or  grade  of 
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Oak  stre^  between  the  east  line  of  Front  street  and  the 
Willamette  river,  in  the  city  of  Portland,  and  further  ask- 
ing that  the  defendants  be  enjoined  and  restrained  from,  in 
any  manner  whatever,  interfering  with,  changing,  injuring, 
or  destroying  certain  roadways  and  a  wharf  erected  "hy  the 
plaintiffs,  Eines  and  Newhouse,  for  the  purpose  of  a  wood- 
yard,  upon  and  in  front  of  the  south  half  of  said  portion  of 
Oak  street;  and  for  one  hundred  dollars  damages  for  the 
injuiy  already  dime  plaintiffs  by  digging  down  said  street 
by  defendants. 

The  plaintiffs  rest  their  cause  of  suit  substantially  upon 
the  facts :  That  Rosetta  Sherlock  is  the  owner  of  the  south 
half  of  lot  four,  in  block  eighty-one,  lying  immediately 
north  of  said  portion  of  Ottk  street;  that  J.  B.  Price  is  the 
owner  of  lot  one,  in  block  eighty,  lying  immediately  south 
of  said  portion  of  Oak  street,  and  that  Bines  and  Newhouse 
are  lessees  of  said  Prio^  of  the  rear  or  river  end  of  said 
premises,  and  that  they  have  constructed  a  wharf  in  the 
river  opposite  said  premises  and  extending  north  in  front  of 
the  street  to  the  center  line  of  said  Oak  street  ext^iding 
into  the  river,  and  have  built  two  roadways  leading  to  said 
wharf;  that  they  built  said  wharf  and  roadways  by  permis- 
sion of  the  common  coimcil  of  the  city  of  Portland,  as  per 
ordinance  Na  1911 ;  that  if  said  portion  of  Oak  street  be- 
tween the  east  line  of  Front  street  and  the  Willamette  river 
is  graded  down  to  the  water  line  of  the  river,  the  foundation 
walls  of  the  buildings  occupying  the  ground  on  either  side 
of  that  portion  of  said  street  will  be  injured ;  that  Rosetta 
Sherlock  contemplates  building  a  wharf  in  the  rear  of  her 
property,  and  extending  into  the  river,  and  if  the  street  be 
so  graded,  she,  upon  the  one  side,  and  J.  Price  and  Rines 
and  Newhouse  upon  the  other  side  of  the  street,  will  be  de- 
prived of  access  to  their  several  wharves  from  the  foot  of 
Oak  street 

Rines  and  Newhouse  also  complain  of  defendants  for  at- 
tempting to  dig  and  to  tear  down  and  destroy  said  roadways 
therein  and  the  wharf  in  front  of  the  south  half  of  said 
street  It  is  sufficient  to  state  that  no  actual  damages  has 
been  shown  to  have  been  sustained  by  the  digging,  etc., 


440  Pbicb  v.  Knott.  [8  Oregon. 

• 

heretofore  done  by  the  defendants,  the  object  of  defend- 
ants in  digging,  etc.,  being  to  test  the  validity  of  Ordinance 
No.  1911,  and  to  ascertain,  by  the  decision  of  the  courts^ 
the  respective  rights  of  plaintiffs  as  adjoining  property 
holders,  and  the  power  of  the  municipality  to  grant  the 
easement  of  public  streets  to  the  exclusive  use  and  benefit 
of  private  individuals.  The  defendants  claim  the  right  to 
use  the  foot  of  the  street  as  a  ferry  landing,  under  a  charter 
of  the  legislature  of  the  territory  of  Oregon  passed  January 
17,  1852,  and  as  an  incident  to  that  franchise,  the  right  to 
grade  down  the  street  so  as  to  make  it  suitable  for  such 
landing.  That  the  accommodation  of  public  travel  over  the 
Willamette  river  requires  that  they  should  use  the  terminus 
of  Oak  street  as  a  ferry  landing;  They  also  present,  as  a 
separate  and  independent  def^fise,  their  right  as  members  of 
the  general  public  tb  travel  over  the  said  street,  and  they 
complain  that  said  wharf  and  roadway  so  erected  are  nui- 
sances,  and  may  be  abated  by  any  one  desiring  to  use  said 
portion  of  said  street  as  a  highway. 

Upon  the  trial  below,  the  court  there  found :  That  Oak 
street  in  the  city  of  Portland  extending  to  the  Willamette 
river  is  a  public  highway,  and  that  the  wharf  and  roadway 
situate  in  the  foot  of  said  street  is  an  obstruction  to  said 
highway.  That  defendants  are  the  owners  of  the  ferry 
franchise,  and  have  good  right  and  authority  to  land  their 
ferry  boats  at  the  foot  of  said  Oak  street,  and  to  so  grade 
the  foot  of  said  street  as  to  render  the  same  a  suitable  road- 
way, between  Front  street  and  the  Willamette  river,  for  all 
purposes  of  public  travel,  and  had  the  right  to  remove  said 
wharf  and  roadways.  And  thereupon  dismissed  plaintiff'& 
suit. 

Dolph^  Bronaugh^  Dolph  db  Simon^  and  Wm.  Strang  dh 
SonSj  for  appellants. 

H.  T.  Bingfiam^  for  respcmdents^ 

By  the  Court,  Boise,  J. : 

The  defendants,  A.  J.  and  Levy  Knott,  claim  the  right  to 
gi*ade  the  foot  of  Oak  street,  in  the  city  of  Portland,  to 
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make  in  ccmyemeoat  to  be  used  hj  them  as  a  fercy  landing 
for  their  ferry  which  plies  across  the  Willamette  river,  be- 
tween West  and  East  Portland.  They  now  have  one  fixed 
landing  fcH^  their  ferry,  at  the  foot  of  Stark  street,  which  is 
the  next  street  south  of  said  Oak  street^  and  about  two  hun- 
dred fe^  froDQ.  it.  But  they  claim  that  the  increase  of 
business  cfa  their  ferry  requires  additional  means  of  trans- 
portation, and  that  to  accommodate  the  travel,  they  want 
to  put  (A  another  line  of  boats,  and  make  a  landing  at  said 
Oak  street  The  ferry  franchise  under  which  the  Enotts' 
claim  was  granted  to  James  B.  Stephens,  by  an  act  of  the 
legislature  of  the  late  territorial  government  of  Oregc^i,  and 
they  have  the  right  by  purchase  from  Stephens,  and  claim 
that  under  this  franchise  they  have  the  eirclusive  right  of 
frariage  for  one  mile  each  way  up  and  down  the  river  from 
&m  present  landing  at  said  'Stark  street  The  appellants 
claim  that  Hie  Exiotts  have  a  right  to  only  a  single  ferry 
and  one  line  of  boats,  and  if  they  wish  to  establish  another 
line,  they  must  get  the  right  to  do  so  by  a  license  from  the 
oonnty  court  imder  the  general  law  regulating  ferries  in 
this  state. 

It  becomes  necessary,  therefore^  for  us  to  construe  said 
Act  of  the  territorial  legislature  to  determine  the  extent  of 
die  frandiise  granted  by  it    The  act  is  as  follows: 

'^An  act  to  authcnHize  James  B.  Stephens  to  establish  a 
horse  or  steamboat  ferry  across  the  Willamette  river. 

^Section  L  Be  it  enacted  by  the  legislative  assembly  of 
die  territory  of  Oregon :  That  James  B.  Stephens,  his  heks 
and  assigns,  be  and  they  are  hereby  authorized  to  establish 
and  keep,  a  ferry  across  the  Willamette  river  at  the  city  of 
Portland,  in  Washington  county,  to  the  county  of  Clack- 
imaa,  on  the  east  side  of  said  river,  opposite,  within  the 
following  limits:    Commencing  at  a  point  in  said  city  of 

Portland,  at  the  junction  of street,  the  pres^it  ferry 

luidiug  ctf  said  Stephens,  and  to  land  on,  and  deposit,  from 
ttch  shore  of  said  river,  as  well  in  the  county  of  Clacka* 
DAS,  due  east  of  said  point  of  commencing,  as  in  the  county 
of  Washington,  and  extending  from  said  points  up  and 
down  said  river,  on  each  side  thereof,  one  mile  each  way; 
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and  that  the  said  James  B.  Stephens  has  the  exdusive  privi- 
lege of  ferrying  in  Washington  and  Clackamas  counties, 
within  the  above  limits,  for  the  term  of  ten  years  from  the 
passage  of  this  act  Provided^  that  said  ferry,  when  so  es- 
tablished, shall  be  subject  to  the  same  regulations  and  un- 
der the  same  restrictions  as  other  ferries  are,  or  may  here- 
after be,  by  the  laws  of  this  territory  fixing  the  rates  of 
toll,  and  prescribing  the  manner  in  which  licensed  ferries 
shall  be  kept  and  regulated. 

^'Sec.  2.  Th^Jt  no  courts  or  board  of  county  commissioners 
shall  authorize  any  pra^son,  except  as  hereinafter  provided 
for  in  this  act,  to  keep  a  ferry  within  the  limits  set  out  in 
this  act  Provided^  that  the  said  James  B.  Stephens,  his 
heirs  or  assigns,  shall,  within  eighteen  months  after  the 
passage  of  this  act,  procure  for  said  ferry  a  good  and  suffi- 
cient horse  or  steam  ferry-boat,  which  shall  be  kept  at  said 
ferry  for  the  transportation  of  all  persons  and  their  property 
across  said  river,  without  delay,  and  until  said  ferry-boat 
shall  be  provided  as  aforesaid,  the  said  James  B.  Stephens 
shall  keep  at  said  ferry  a  good  ajid  sufficient  number  of  flat 
boats,  with  a  sufficient  number  of  hands  to  work  the  same 
for  the  transportaticm  of  all  persons  and  their  property 
across  said  river  (when  possible)  without  delay;  and  should 
the  laws  regulating  ferries  now,  or  sudi  as  may  hereinafter 
be  in  force,  be  violated  by  the  said  James  B.  Stephens,  his 
heirs  or  assigns,  or  if  no  good  and  sufficient  horse  (ht  steam 
ferryboat  be  provided  at  the  time  required  by  this  act,  upon 
proof  thereof  to  be  made  to  the  satisfaction  of  the  board  of 
county  commissioners,  or  probate  courts  of  the  counties  of 
Washington  and  Clackamas,  then  this  act  i^all  b^  void. 

"Sec.  3.  This  act  to  take  effect  and  be  in  force  from  and 
after  its  passage. 

"Passed  the  house  of  representatives,  January  15,  1852. 

"Passed  the  council,  January  17,  1852.^ 

We  are  not  authorized  in  construing  this  act  to  extend 
the  grant  in  favor  of  the  grantee  beyond  the  fair  and  natural 
meaning  of  the  language  used,  for  when  the  legislature 
gTMits  a  franchise  which  is  in  the  nature  of  a  mcmopoly,  and 
whi^,  necessdirily  to  scwue  extent,  restricts  the  powers  of 
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ftitaro  legislatures,  nothing  is  to  be  presumed  beyond  the 
express  words  of  the  grant  C!ooley's  Constitutional  Ldmi- 
tati(»i,  394.' 

In  thiB  case  the  manifest  intention  of  the  legislature  was 
to  grant  to  Stephens  a  right  to  keep  a  ferry  from  certain 
fixed  points,  and  provided  that  said  ferry,  wh^i  so  estab- 
lished, should  be  subject  to  the  same  regulations  as  other 
ferries  are,  as  to  rates  of  toll.  The  act  grants  but  one  ferry, 
and  if  the  exclusive  right  of  ferrying  for  ten  years  within 
the  limits  of  two  miles,  had  in  that  time  required  more  than 
one  ferry  to  do  the  business,  such  oth^  ferry  would  have 
been  subject  to  the  regulations  imposed  on  other  ferries. 
But  this  exclusive  right  does  not  need  construction,  for  it 
was  limited  to  ten  years,  and  has  long  since  ceased  to  exist, 
and  since  the  expiration  of  ten  years  from  the  date  of  the 
act,  the  Knotts  have  had  but  one  f erxy  right  under  this  act, 
and  that  is  confined  to  the  landing  on  Stark  street  As  is 
said  in  the  case  of  Mills  v.  Leam^  2  Or.  217 :  "The  ferry 
is  a  part  of  the  road  and  the  landings  are  upon  the  highway 
and  within  its  limits,''  and  the  proprietor  can  not  change  it 
from  one  street  or  highway  to  another,  without  the  authori- 
ty of  the  county  court. 

So  we  conclude  that  under  this  act  the  Knotts  had  Uo 
authority  to  grade  down  the  foot  of  Oak  street,  and  can  not 
dierefbre  justify  under  that  authority.  We  will  next  con- 
ader  the  question  whether  the  plaintiffs,  from  the  facts  al- 
leged, have  a  standing  in  court  to  claim  an  injunction 
against  the  Enotts  in  this  suit  They  claim,  1.  "That  be- 
ing the  owners  of  the  adjoining  lots,  they  are  thereby  made 
the  owners  of  the  street,  each  to  the  center;  2.  That  they 
have  a  right  to  occupy  the  street  or  a  part  thereof  under  the 
authority  or  license  from  the  city  authorities ;  arid  3.  That 
if  these  propositions  are  not  correct,  they  have  the  right  to 
have  the  defendants  restrained  from  altering  the  grade  of 
the  street  so  as  to  render  access  to  their  property  more  dif- 
ficult" 

The  first  of  these  propositions  is  simply  a  question  of 
law  and  we  think  it  is  not  necessary  to  decide  it  in  this  case, 
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and  as  it  was  not  very  fully  discQSSed  we  will  not  express  an 
opinion  thereon  at  this  time. 

As  to  the  second  proposition,  as  to  the  power  of  the  city 
to  grant  a  license  to  occupy  the  street  by  the  plaintiffs  with 
their  roadway,  we  think  the  city  authorities  have  under  the 
charter  full  power  to  grade  down  or  build  up  the  streets,  so 
as  to  facilitate  travel  or  ocmtribute  to  the  conv^ence  of 
landing  from  boats  and  vessels.  But  we  do  not  wish  to  be 
understood  as  holding  that  the  city  authorities  can  confer 
any  rights  of  property  in  the  streets  on  private  individuals, 
or  incumber  them  with  licenses  to  adjoining  lot  holders,  to 
the  detriment  of  the  general  public,  for  they  hold  the  con- 
trol and  management  of  the  streets  for  the  benefit  of  the 
public.  As  to  the  third  proposition,  that  the  plaintiffs  have  a 
right  to  claim  that  the  defendants  be  restrained  from  alter- 
ing the  grade  of  the  streets  so  as  to  render  access  to  their 
adjoining  property  less  convenient,  we  think  they  have 
that  right,  and  that  no  one  other  than  the  city  can  alter  the 
grade  of  the  street  to  their  injury,  and  that  any  adjoining 
proprietor  may  invoke  the  aid  of  the  court  to  prevent  the 
grading  of  a  street  whereby  this  property  is  made  much 
less  secure  as  to  his  improvements,  or  made  less  convenient 
of  access.  And  we  think  the  acts  complained  of  were  such 
as  would  injure  the  plaintiff's  property.  (Hi^  <»i  Inj.  408 ; 
Shvrmier  v.  St.  Paul,  10  Minn.  82 ;  CUy  of  Delp/U  v.  Evans, 
86  Ind.  90.) 

We  think,  therefore,  that  the  defendants  should  be  en- 
joined from  interfering  with  or  altering  the  grade  of  the 
foot  of  Oak  street,  and  that  a  decree  should  be  entered  to 
that  effect 


DOLLY    BENNETT,    Respondent,    v.    THOS.    STE- 
PHENS, Appellant. 

Practice — ^Discsetion  of  the  Coukt  to  Admit  Evidence,  in  what 
Case. — As  a  general  rule,  it  is  a  matter  resting  in  the  discretion  of 
the  judge  to  receive,  at  any  convenient  stage  of  the  trial,  any  evi- 
dence which  counsel  undertakes  to  produce  and  shows  will  be 
rendered  material  by  other  evidence,  and  if  not  subsequently  coor 
nected  with  the  issue,  to  be  laid  out  of  the  case;  and  the  exercise 
of  such  discretion  is  not  reviewable. 
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ftjusiNG— AcTUHf  fos  Waqes— Defensb,  Wbbn  must  be  Pleaded.— 
Evidence  tending  to  show  that  respondent  was  poor  and  in  indi- 
gent circumstances  at  the  time  when  she  entered  into  the  service 
of  the  appellant  was  not  admissible,  for  the  reason  that  the  answer 
oontamed  no  such  averment  as  a  ground  of  defense. 

Snvicss  Bv  A  Pauper — Promise  to  Pay  not  Impued. — ^Whcre  service 
has  been  performed  for  a  relative,  or  by  a  person  who  is  a  pauper 
or  in  indigent  circumstances,  die  law  will  not  imply  a  promise  to 
pay  for  such  service,  but  an  express  hiring  must  be  proved  in  orr 
der  to  support  a  claim  for  wages. 

AotEEMENT    FOR    WaGES     PeNDING    GrATUFTOUS     SeRVICB,    WhAT    WILL 

CoKSTrruTE. — ^B.,  while  a  minor,  entered  the  service  of  S.  as  a 
member  of  his  family,  with  the  understanding  that  the  was  not  to 
have  pay  for  such  service;  but  subsequently  she  expressed  dis- 
satisfaction to  S.  that  she  was  not  receiving  pay  for  her  services; 
whereupon  S.  told  her  "he  would  pay  her  for  her  work."  Held, 
that  this  constituted  an  understanding  or  agreement  of  hiring,  and 
that  B.  was  entitled  to  recover  their  reasonable  value  for  services 
thereafter  rendered,  notwithstanding  the  agreement  under  which 
the  services  were  originally  begun. 

• 

Apfsal  from  Multnomah  County. 

This  action  was  brought  by  the  respondent  to  recover 
wages  at  the  rate  of  twenty  dollars  a  month,  for  her  services 
rendered  to  defendant  in  the  capacity  of  a  house-servant 
and  dairy-maid  for  a  period  of  over  nine  years.  The  c(Mn^ 
plaint  is  the  ordinary  one  for  labor  and  services.  The  an- 
swer of  the  defendant  deni^  all  of  the  material  allegations 
of  the  complaint,  and  also  sets  up  as  separate  defenses : 

1.  The  statute  of  limitations  in  regard  to  all  of  the  wages 
that  accrued  more  than  six  years  preceding  the  commence- 
ment of  the  action;  and,  2.  That  said  services  had  been  ren- 
dered by  plaintiff  under  agreement  as  a  member  of  the  f am^ 
ily,  and  not  as  a  servant  for  hire^  and  that  it  was  understood 
and  agreed  that  she  was  to  reside  in  the  family  of  defendant 
as  one  of  that  family,  and  was  to  receive  no  pay  for  any 
work  she  might  render^  except  her  support  as  such  member 
of  the  family. 

Some  thirteen  yean»  before  this  action,  the  defendant, 
then  a  girl  of  seventeen  years,, entered  the  service  of  the  ap« 
pellant,  where  she  remained  as  a  ^^maid-of-all-work"  until 
July.  1879.  The  evidence  tended  to  show,  that  after  re^ 
maining  in  the  appellant's  family  some  four  years,  the  re* 
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spondent  complained  to  the  appellant  that  she  was  not  re- 
ceiving anything  for  her  services,  and  that  the  latter  replied 
that  '^she  need  not  complain;  that  he  would  pay  her  for.  her 
work;  that  he  wanted  no  one  to  work  for  him  for  nothing.'' 

The  appellant  offered  to  prove  that  the  respondent  was  in 
indigent  circumstances  when  she  entered  his  service,  for  the 
purpose  of  showing  that  respcmdent's  services  were  ren- 
dered as  those  of  a  pauper,  but  the  evidence  was  not  ad- 
mitted. The  appellant  also  offered  to  prove  a  contract  for 
the  respondent's  services,  made  between  the  appellant  and 
a  cousin  of  the  respondent,  but  the  testimony  was  rejected 
upon  the  ground  that  unless  the  cousin's  authority,  or  a 
ratification  by  the  respondent,  was  shown,  the  respondent 
would  not  be  bound  by  any  agreement  between  the  appel- 
lant and  such  cousin.  Counsel  for  the  appellant  then  stated 
that  he  offered  to  prove  the  respondent'3  assent  to  the  al- 
leged agreement,  but  took  no  steps  towards  the  production 
of  such  evidence,  and  no  further  order  was  made  by  the 
court 

Such  other  facts  as  are  necessary  to  an  understanding  of 
the  points  decided  are  stated  in  the  opinion* 

Wm.  Strong  d&  Sons,  for  appellant. 
Oibbs  dk  Bingham^  for  respondent. 
By  the  Court,  Prim,  J.  : 

The  first  assignment  of  error  is  that  the  court  erred  in 
excluding  evidence  of  the  agreement  made  between  appel- 
lant and  respondent's  cousin,  under  which  she  entered  into 
the  household  of  appellant.  This  was  very  properly  refused 
by  the  court,  upon  the  ground  that  any  arrangement  made 
by  the  cousin  for  the  respondent  would  not  bind  h^  imless 
it  was  shown  that  the  cousin  had  some  authority  to  bind 
her,  or  that  she  had  given  or  adopted  his  agency.  Upon 
this  niling  of  the  court,  counsel  stated  that  he  proposed  to 
prove  by  said  witness  and  others,  to  be  thereafter  produced, 
that  said  arrangement  or  agreement  was  entered  into  with 
the  assent  of  the  respondent  It  was  then  discretionary 
with  the  judge  to  admit  the  evidence,  and  if  not  subsequently 
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connected  with  tiie  issue,  by  showing  that  the  arrangement 
was  made  with  respondent's  assent,  to  be  laid  out  of  the 
cas&  Thus  it  will  be  seen  that  the  court  committed  no 
error  in  making  this  ruling,  as  it  was  a  matter  resting  in  the 
discretion  of  the  court,  and  not  a  subject  of  review  by  this 
court  (1  Phillips  on  Ev.  108;  1  Greenl.  Ev.  sec  51.)  It  ap 
pears,  however,  from  the  bill  of  exceptions,  that  the  witness 
was  afterwards  allowed,  without  objection,  to  state  what 
said  arrangement  was,  which  would  have  cured  the  error 
complained  of,  if  there  had  been  any. 

The  second  assignment  is,  that  the  court  erred  in  refusing 
to  allow  appellant  to  ask  respondent,  while  on  the  stand,  as 
a  witness,  how  much  money  she  had  at  the  time  she  went  to 
appellant's  to  live.  If  the  answer  of  appellant  had  ocm- 
tained  an  averment  that  she  had  been  received  into  appel* 
lant's  services  a  pauper,  or  indigent  person,  as  a  ground  of 
defense,  this  evidence  would  have  been  admissible;  but  as 
ii  did  not,  it  was  not  error  to  exclude  it. 

The  third  assignment  of  error  is,  that  the  court  erred  in 
itE>  fiist  instruction  to  the  jury,  which  reads  as  follows: 

^Where  one  person  renders  valuable  services  for  another, 
the  law  implies  a  promise  on  the  part  of  the  party  b^iefited, 
to  pay  so  much  as  such  services  are  reasonably  worth,  and 
this  is  the  general  rule  where  no  express  contract  for  such 
service  exista  There  are  these  exceptions  to  the  rule:  If 
the  service  has  been  for  a  near  relative,  or  by  a  person  who 
is  a  pauper,  or  in  indigent  circumstances,  the  law  will  not 
imply  a  promise  to  pay ;  in  such  case  the  party  may  recover 
if  there  is  an  agreement  to  pay,  but  not  otherwise.  In  tiie 
absence  of  an  express  contract  between  the  parties,  a  hiring 
may  be  presumed  from  the  mere  fact  of  the  service  unless  the 
service  has  been  with  near  relations.  If  a  man,  for  example, 
serves  a  stranger  in  the  capacity  of  a  clerk,  or  of  a  menial 
servant,  or  servant  in  husbandry,  for  a  continued  period,  the 
law  presumes  that  the  service  has  been  rendered  in  fulfill- 
ment of  a  contract  of  hiring  and  service,  and  if  the  party  has 
served  without  anything  being  said  as  to  wages,  the  law  pre- 
sumes that  there  was  a  contract  for  customary  and  reasons* 
ble  wages.    But  if  the  service  has  been  with  the  parent,  or 
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uncle,  or  other  near  relation  of  the  party  serving,  a  hiring 
can  not  be  implied  or  presumed  from  it,  but  an  express  hir- 
ing must  be  proved  in  order  to  support  a  claim  for  wages, 
for  the  law  regards  services  rendered  by  near  relations  to 
one  another,  as  gratuitous  acts  of  kindness  and  charity,  and 
does  not  presume  that  they  are  to  be  paid  for  unless  there 
is  an  express  contract  to  that  effect.  And*if  a  poor  person 
is  taken,  out  of  charity,  and  provided  with  food,  lodging, 
clothes,  and  necessaries,  and  set  to  work,  no  contract  of 
hiring  and  service  is  implied  therefrom,  however  long  the 
party  may  continue" 

No  particular  objection  is  pointed  out  in  the  exception 
taken  to  this  instruction,  and  we  are  unable  to  see  any  that 
could  have  operated  to  the  prejudice  of  appellant.  It  ifi  a 
mere  statement  of  the  law  applicable  to  the  various  propo- 
sitions presented  by  the  pleadings  and  evidence  in  the  case 

The  fifth  assignment  of  error  is,  that  the  court  erred  in 
its  fourth  instruction,  which  is  as  follows: 

^^That  this  case  must  be  decided  upon  its  own  circum- 
stances. If  you  are  satisfied  fr<xn  all  the  circumstances  of 
the  case  that  the  plaintiff  rendered  the  defendant  valuable 
services  in  the  expectation  that  she  was  to  receive  so  much 
as  such  services  were  reasonably  worth,  and  on  the  expecta- 
tion upon  the  part  of  the  defendant  to  pay  her  the  reasona- 
ble value  of  the  services,  then  she  is  entitled  to  receive  such 
reasonable  value  in  this  case,  and  if  the  services  were  origi- 
nally as  a  member  of  the  family  of  the  defendant  on  account 
of  the  near  relationship  between  the  plaintiff  and  defend- 
ant, or  because  the  plaintiff  was  a  pauper  or  indigent  per- 
son, and  yet  you  are  satisfied  from  all  the  circumstances  of 
the  case  that  the  last  six  years  of  said  service  was  rendered 
with  the  expectation  on  her  part  and  on  the  part  of  Thomas 
Stephens,  the  defendant,  that  she  should  be  paid  the  rea- 
sonable value  of  her  service,  in  that  case  the  plaintiff  will 
be  entitled  to  recover  such  reasonable  value." 

It  is  assumed,  on  behalf  of  appellant,  that  in  effect  this 
was  equivalent  to  instructing  that  a  contract  of  hiring  might 
be  implied  from  the  mere  services  of  the  respondent,  al- 
though rendered  as  a  member  of  the  family  and  not  in.  the 
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capacity  of  a  servant  If  such  were  its  proper  meaning  it 
was  erroneous,  but  we  do  not  so  understand  it.  It  must  be 
considered  in  the  light  of  the  evidence  and  in  connection 
with  other  portions  of  the  charge.  The  court  had  already 
instructed  that  "if  the  servix^  had  been  with  the  present 
uncle,  or  other  near  relative  of  the  party  serving,  a  hiring 
could  not  be  implied  or  presumed  irom  it,  but  an  express 
hiring  raust  be  proved  in  order  to  support  a  claim  for  wages, 
*  *  *  as  the  law  regards  such  services  as  gratuitous,  and 
does  not  presume  that  they  are  to  be  paid  for  unless  there  is 
an  express  contract  to  that  effect"  The  court  had  further 
instructed  to  the  effect  that  "if  a  poor  person  is  taken  out 
of  charity  and  provided  with  food,  lodging,  clothing,  and 
other  necessaries,  and  set  to  work,  no  contract  of  hiring 
could  be  implied  therefrom,  however  long  the  party  may 
continue  to  serve." 

It  appears  from  the  evidence  that  appellant  lived  upon  a 
farm  and  was  keeping  a  dairy,  and  that  when  respondent 
went  there  to  live  she  was  not  a  mere  child,  but  a  girl  seven- 
teen years  old,  and  able  to  do  a  woman's  work,  and  that  the 
services  of  such  girls  were  worth  twenty  dollars  per  montli 
in  that  neighborhood;  that  she  remained  with  the  family  for 
thirteen  years,  doing  such  work  as  was  required  of  her,  such 
a?  cookiDg,  caxing  for  horses,  cattle,  and  hogs,  milking  cows 
and  driving  them  to  and  from  pasture,  etc.;  that  shortly 
after  she  went  to  appellant's,  he  told  her  he  would  send  her 
to  school,  but  never  did  so ;  that  upon  several  occasions  she 
told  appellant  she  was  not  satisfied ;  that  her  sister  was  get- 
ting regular  wages  while  she  was  getting  nothing,  to  which 
appellant  replied  that  "she  need  not  complain;  that  he 
would  pay  her  for  her  work;  tJiat  he  wanted  no  one  to  work 
for  him  far  nothing.^ 

Here  was  a  plain  understanding  or  agreement  entered 
into  between  the  parties  that  respondent  was  to  be  paid 
whatever  her  services  were  reasonably  worth,  and  instruc- 
tion number  four  is  essentially  based  upon  this  evidence.  It 
was  to  the  effect  that  if  the  jury  were  satisfied  from  all  the 
evidence  in  the  case  that  the  respondent  rendered  valuable 
Hfrrices  in  the  expectation,  or  with  the  understanding,  that 
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she  was  to  receive  so  much  as  such  services  were  reasonably 
worth,  and  upon  the  understanding  on  the  part  of  the  ap- 
pellant to  pay  her  the  reasonable  value  of  the  services,  then 
she  was  entitled  to  recover  such  reasonable  value.  And  if 
they  were  further  satisfied  from  all  the  evidence  that  the 
services  were  originally  rendered  as  a  member  of  the  family 
of  the  appellant,  or  because  she  was  a  pauper,  or  an  indi- 
gent person,  and  yet  if  they  were  satisfied  from  all  the  evi- 
dence in  die  case  that  the  last  six  years  of  said  service  was 
rendered  with  the  understanding  on  the  part  of  both  parties 
that  she  should  be  paid  the  reasonable  value  of  her  service, 
the  respondent  was  entitled  to  recover  such  reasonable* 
value.  We  are  unable  to  see  any  objection  to  this  instruc- 
tion when  considered  in  the  light  of  the  evidence  and  in 
connection  with  other  portions  of  the  charge. 

There  was  evidence  tending  to  show  that  ^e  originally 
entered  into  the  service  of  the  appellant  as  a  member  of  his 
family,  with  the  understanding  that  she  was  not  to  receive 
wages  for  her  service;  and  there  was  also  evidence  tending 
to  show  that  after  she  became  of  lawful  age,  that  agreement 
or  understanding  was  rescinded  and  another  agreement 
entered  into  between  the  parties,  by  which  ^e  should  be 
paid  whatever  her  services  were  reasonably  worth.  Under 
such  evidence,  it  was  proper  to  instruct  the  jury  that  slie 
had  a  right  to  rescind  the  original  arrangement  and  enter 
into  another,  by  which  she  should  be  paid  whatever  her 
services  were  reasonably  worth,  and  that  she  had  a  right  to 
recover  for  any  service  tliereafter  performed  under  said  new 
agreement. 

Entertaining  the  views  herein  expressed,  it  follows  that 
the  judgment  of  the  court  below  should  be  affirmed,  which 
is  accordingly  ordered. 
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a  M.  BOHR,  RESFoifimNT,  v.  S.  ISAACS,  Afpkljuant. 

PlAcncE— Amekduehts  on  ApnAL.— The  plaintiff,  m  an  action 
brought  IB  a  justice's  court  made  an  oral  reply  to  a  counter- 
claim set  up  by  the  defendant  in  his  answer,  but  such  oral  reply 
was  not  entered  by  the  justice  in  his  docket  The  justice  pro- 
ceeded to  try  the  case,  and  after  hearing  the  testimony  of  the  par- 
ties, disallowed  the  greater  portion  of  the  counter-claim,  where- 
vpon  the  defendant  appealed  to  the  circuit  court:  Held,  that  it^ 
was  not  error  in  the  circuit  court  to  allow  a  reply  to  be  filed  Ia 
that  court,  so  as  to  present  for  trial  the  same  issue  whidi  was,  in 
fact,  tried  in  the  justice's  court. 

Ikm— Special  Findings — Questions  Withdrawn  before  Verdict.—* 
The  submission  of  particular  questions  of  fact  to  be  answered  by 
the  jury  in  addition  to  their  general  verdict,  is  a  matter  of  discre- 
tion with  the  court,  and  the  submission  may  be  withdrawn  by  the 
oourt  at  any  time  before  the  jury  have  found  a  special  verdict  on 
the  particular  questions  submitted  to  them. 

Affbal  from  Multaiomah  County. 

This  was  an  action  commenced  in  a  justice's  court  by  the 
respondent,  to  recover  from  the  appellant  the  sum  of  f orty- 
seren  dollars,  less  a  credit  of  twenty  dollars  and  sixty-four 
cents,  which  he  allowed  to  appellant  The  balance  claimed 
was  twenty-six  dollars  and  thirty-six  cents.  The  appellant 
filed  an  aswer,  admitting  that  the  respondent  had  a  just 
demand  for  forty-five  dollars,  but  claimed  a  larger  credit, 
amounting  to  thirty  dollars  and  ninety-six  cents.  He  then, 
for  a  further  answer,  by  way  of  a  counter-claim,  alleged 
that  the  respondent  was  indebted  to  him  in  the  sum  of  two 
handled  and  fifty-five  dollars,  and  demanded  a  judgment 
ixst  two  hundred  and  forty  dollars  and  ninety-six  cents.  No 
reply  was  filed  by  the  respondent  to  the  new  matter  set  up  in 
the  answer,  nor  was  there  any  entry  made  in  the  justice's 
docket,  to  the  effect  that  an  oral  reply  had  been  made  to  the 
Dew  matter,  so  set  forth  in  the  ^answer.  The  parties  pro- 
<neded  to  the  hearing  of  the  cause  before  the  justice. 

The  respondent  and  two  others  testified  in  his  behalf, 
when  he  rested  his  case;  The  appellant  then  filed  a  motion 
for  judgment  in  his  favor,  for  two  hundred  and  forty  doUars 
and  ninety -six  cents,  for  want  of  a  reply,  which  motion  was 
OTemiled  by  the  justice.     The  trial  then  proceeded,  and 
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the  appellant  called  and  .examined  a  number  of  witnesaes  iu 
his  behalf.  After  hearing  the  case,  the  justice  rendered  a 
judgment  in  favor  of  the  respondent  for  nineteen  doliarsL 
and  tweiity  cents,  from  which  an  appeal  was  taken  to  the 
circuit  court 

The  appellant  then  moved  for  judgment  on  the  pleadings 
in  that  court,  which  motion  was  taken  under  adviscioent, 
pending  which  the  respondent  moved  the  court  for  an  order 
on  the  justice  to  supply  and  perfect  the  transcript,  which 
order  was  made.  In  return  to  this,  the  justice  certified 
that  after  the  answer  was  filed,  the  respondent  replied 
orally  to  the  new  matter  set  up  in  the  answer,  virtually 
denying  the  same;  and  that  by  inadvertence  the  same  was 
not  entered  on  his  docket.  Two  or  three  counter-affidavits 
were  filed  by  appellant,  denying  that  oral  reply  was  made 
as  certified  by  the  justice-  The  drcoit  court  overruled  the 
motion  for  judgment  on  the  pleadings  and  allowed  the  re- 
spondent to  file  a  reply  denying  the  new  matter  set  up  in 
the  answer  as  a  counter-claim. 

On  the  trial  in  the  circuit  court,  the  jury  were  dii^cted 
by  the  court  to  find  a  general  verdict  upon  the  issues  tried, 
and  in  addition  to  find  as  a  question  of  fact  What  was  the 
value  of  certain  slaughter-house  offal,  sold  and  delivered  by 
appellant  to  respondent,  as  set  forth  in  the  answer  as  a 
counter-claim.  The  jury  rendered  a  general  verdict  in  favor 
of  respondent,  for  eighteen  dollars  and  seventy-two  cents, 
but  failed  to  find  on  the  question  of  fact  submitted  to  them. 
The  court  directed  them  to  retire  and  find  on  the  question 
of  fact.  After  being  out  some  time,  one  of  the  jurors  be- 
came sick,  and  they  were  discharged  w'ithout  finding  a 
special  verdict  Judgment  was  then  entered  on  the  general 
verdict 

E.  Misnd^nhaU  cmd  John  B.  Waldo^  for  appellant. 
Moreland  <&  Tanner^  for  respondent 
By  the  Court,  Kellt,  C.  J. : 


The  appellant  claims  that  the  court  erred  in  its  refusal  to 
render  judgment  in  his  favor  on  the  pleadings,  as  filed  in 
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the  justice's  coart,  and  in  allowing  the  nspondent  to  file  a 
reply  in  the  circuit  court.  The  statute*  in  relation  to  the 
proceedings  in  justices'  courts^  section  80,  page  478,  ol  the 
code,  provides  that  "the  appeilato  court  may,  in  fnrther- 
anoe  of  justice,  and  upon  such  terms  as  may  be  just,  allow 
the  pleadings  in  the  action  to  be  amended,  so  as  not  to 
sobetantially  chajQge  the  issue  tried  in  the  justice's  court,  or 
iDtroduoe  any  new  cause  of  action  or  defense."  In  justices' 
courts  the  pleadings  are  either  made  orally  or  in  writing, 
a*;  die  parties  to  the  action  may  desire.  The  object  which 
thid  legislature  had  in  view  by  so  providing,  was  to  enable 
Ihe  parties  litigant  to  try  their  cases  without  going  to  the 
expense  of  employing  counsel,  if  they  think  proper  to  do 
sa  Often  they  are  so  small  that  the  amount  in  controversy 
will  not  justify  the  employment  of  attorneys  to  conduct 
them,  and  especially  is  this  so  in  country  precincts  remote 
from  the  county  seats  where  lawylers  ixsuaOy  re^de*  In 
JQstioes'  courts,  where  parties  try  their  own  cases,  formality 
or  exactness  in  pleading  is  not  expected  nor; required.  And 
when  appeals  are  taken  in  such  cases,  the  circuit  courts  are 
and  always  have  been  liberal  in  allowing  the  pleadings  to 
be  90  amended  as  to  present  the  issues  which  were  in  fact 
tried  in  the  justice's  court,  whether  they  werQ  there  made 
by  the  pleadings  or  not. 

In  this  case  there  can  be  no  doubt  that  one  of  the  issues 
tried  in  the  justice^s  court  was,  whether  the  counter-claim 
of  the  appellant  was  a  just  one  or  not:  It  was  undoubtedly 
contested  by  the  respondent,  for  the  greater  ik>rtion  of  it 
was  disallowed  by  the  justice  after  hearing  the  testimony 
on  both  sides.  As  it  was  an  issue  which  was  in  fact  tried 
before  the  justice,  the  circuit  court  very  properly  allowed  a 
formal  reply  to  be  filed,  so  that  the  same  issue  might  again 
be  tried  in  that  court  The  appellant  also  contends  that 
the  court  erred  in  withdrjtwing  from  the  jury  the  particular 
question  of  fact  up<»^  which  they  were  directed  to  find,  and 
in  discharging  them  after  they  had  rendered  a  general  ver- 
dict in  favor  of  respondent  The  submission  of  particular 
qoesdons  of  fact  to  be  answered  by  the  jury,  in  addition  to 
general  verdict,  is  a  matter  of  discretion  with  the 
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court.  Neither  of  the  parties  can  demand  it  as  a  matter  of 
right,  and  being  purely  a  matter  of  discretion  with  the 
court,  we  think  this  discretion  may  be  withdrawn  at  aay 
time  before  the  jury  have  found  a  special  verdict  aa  the 
particular  question  or  questions  submitted  to  them.  {Moss 
V.  Priest,  19  Abb.  Pr.  814.) 

Some  other  exceptions  were  taken  to  the  refusal  of  the 
court  to  charge  the  jury  as  requested  by  the  counsel  for  ap- 
pellant. They  have  not,  however,  been  pressed  upon  the 
consideration  of  the  court  in  the  argument  of  the  case,  and 
are  therefore  presumed  to  have  been  abandoned.  The  in- 
structions asked  were  mere  abstract  propositions  of  law, 
which  the  court  was  under  no  obligation  to  give. 

The  judgment  of  the  court  below  is  affirmed,  with  costs. 


D.  P.  THOBIPSON,  Rbspondbnt,  v.  ANDREW  WOOIiF, 

Appbijant. 

Suit  to  Qviet  Tctub — Possession  when  Lands  are  Wild. — One  own- 
ing wild  lands  which  he  holds  by  deed  from  one  seised  by  deed* 
is  in  such  possession  as  to  enable  him  to  bring  a  suit  in  equity  to 
remove  a  cloud  from  the  title;  under  section  500  of  the  pode. 

Evidence — Pedigree — Declarations  of  Deceased  Persons. — Declara- 
tions of  deceased  person  or  persons  out  of  the  state,  who  were  or 
are  relatives  of  a  family,  may  be  received  as  evidence  of  pedigree. 
But  before  such  deslarations  can  be  admitted,  the  relationship  of 
the  declarant  to  the  family  must  be  proved  by  other  evidence  thaa 
his  declarations. 

ApFEAX^.from  Washington  Comxty. 

The  complaint  alleges,  in  substance,  that  respondent  is 
the  owner  of  a  certain  tract  of  land,  and  "by  virtae  of  h's 
title''  is  in  possession  thereof.  That  appellant  has  a 
sheriff's  deed  to  said  lands,  imder  a  tax  sale,  and  that  such 
deed  is  void  and  constitutes  a  cloud  on  the  respondent's 
title.  To  prove  his  title,  the  respondent  offered  what  pur- 
ported to  be  a  deed  from  Green  6.  Caruthers  and  eighteen 
others  in  the  state  of  Arkansas,  dated  August  8,  1869,  and 
purporting  to  convey  to  B.  Goldsmith  the  interests  of  the 
said  nineteen  grantors  in  '^all  the  estate,  both  real,  per- 
sonal, and  mixed,  of  which  Finioe  Caruthers,  whose  real 
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nime  was  Finioe  ThcHnas,  lately  deceased,  in  said  county  of 
Httltnomah,  died  possessed."  No  specific  interest  is  men- 
tioned in  said  deed,  and  the  lands  in  controversy  herein 
are  described  as  a  part  of  that  estate.  Bespondent  then  of- 
fered quitdaim  deeds  from  B.  Goldsmith  to  the  South  Port- 
land Beal  Estate  Association,  and  from  S.  P.  R.  E.  A.  to 
respondent^  each  purporting  to  convey  the  same  lands  as 
the  Arkansas  deed. 

T.  B.  Handley^  and  Thayer  dk  Williams j  for  appellant  • 
B.  Kitten^  for  respondent 

By  the  Courts  Boise,  J.: 

It  is  claimed  by  the  appellant  that  the  respondent  has 
not  shown  such  a  possession  of  the  land  as  to  entitle  him  to 
maintain  this  suit  under  section  500  of  the  code.  The 
poGsession  claimed  by  respondent  is  constructive  and  re- 
sults frran  deraigning  his  title  by  mesne  conveyances  from 
the  heirs-at-law  of  Finice  Caruthers,  deceased.  If  his  title 
is  perfect,  we  think  he  would  be  in  constructive  possession 
without  making  an  actual  entry,  for  the  heir  becomes  seised 
and  presented  without  entry.  (1  Washburn  on  Real  Prop- 
eity,  p.  48,  sec  81;  Brown  v.  Wood^  17  Mass.  68.)  And  a 
deed  fr<Mn  one  in  possession  confers  seisin  on  the  grantee 
without  entry,  and  such  constructive  possession  has  been 
held  suffid^it  to  support  a  suit  in  partition.  {BrownweU 
V.  BrownweU^  19  Wend.  869;  Beebee  and  wife  v.  Oriffing^ 
14.  N.  Y.  285.)  And  such  possession  has  been  held  sufficient 
in  this  state  in  practice  in  the  circuit  courts,  in  cases  of 
partition.  And  if  constructive  possession  is  sufficient  to 
give  ihib  court  jurisdiction  in  cases  of  partiti(m,  we  do  not 
see  any  reason  why  such  possession  should  not  suffice  in 
suits  under  section  500.  For  the  language  conferring  the 
jurisdiction  is  the  same  in  both  cases  so  far  as  requiring 
possession  is  concerned.  We  think,  therefore,  that  the  pos- 
session alleged  is  sufficient 

The  appellant  claims  that  the  evidence  produced  by  the 
respcxident  is  not  sufficient  to  show  prima  facie  that  the 
persons  who  claim  to  be  heirs  of  Finice  Caruthers,  and  from 
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whom  reepondeDt  seeks  to  deraign  title,  are  such  heirs.  All 
the  evidence  on  this  subject  is  contained  in  the  deposition 
of  A.  0.  Oibbs,  who  testified  that  he  knew  Finice  Oaruthers 
in  his  life-time  quite  intimately,  about  the  fall  of  1858,  in 
Portland,  Oregon,  and  was  his  attorney,  and  on  being  asked 
what  was  his  true  name,  said,  I  suppose  it  was  Finioe  £. 
Thomas.  This  answer  was  objected  to,  and  was  incompetent 
as  being  merely  the  opinion  of  the  witness.  He  also  says 
that  he  knew  the  mother  of  Finice;  that  he  was  not  ac- 
quainted with  her,  but  had  seen  her.  Then,  on'  being  asked 
"what  was  her  name,"  he  answered,  "Her  name  was 
Elizabeth  Thomas,  but  she  went  by  the  name  of  Elizabeth 
Caruthers.  She  and  Finice  lived  together  near  Portland, 
and  recognized  each  other  as  mother  and  son."  His  testi- 
mony is  then  as  follows: 

"Q.  8.  What  blood  relatives  did  Finioe  Caruthers  have 
at  the  time  of  his  death  f  State  fully  their  relation,  names, 
and  places  of  residence,  and  your  means  of  knowledge  con- 
cerning their  relationship! 

"A*  8.  He  left  relatives  on  hia  mother^s  side  who  were 
cousins;  none  nearer  tlian  cousins  that  I  know  of.  Thoiso 
whom  I  have  seen  and  now  remember,  are  Green  C  Car- 
uthers; Jackson  Caruthera;  Mary  Ann  Mauldin,  suose- 
quently  married  and  known  by  another  name;  Louisa  Car- 
uthers, the  wife  of  a  man  by  the  name  of  Newman,  first 
name  I  don't  remember;  also  the  wife  of  a  man  by  the  name 
of  Chilcoat,  all  of  or  near  Circe,  White  county,  Arkansas. 
I  also  knew  John  Caruthers,  Allen  Caruthers,  and  another 
man  by  the  name  of  Caruthers  whose  first  name  I  doa*t 
remember,  a  brother  of  the  other  two,  who  resided  at  Wa- 
verley,  Illinois.  I  visited  this  family  at  Waverley,  Illinois, 
and  spent  several  days  with  them.  I  also  visited  the  per- 
sons above  named  residing  in  White  county,  Arkansas,  at 
two  different  times.  One  time  I  spent  trom  <me  to  two 
weeks  with  Green  C  Caruthers.  While  in  White  county, 
I  became  acquainted  with  some  fifteen  or  twenty  members 
of  the  same  family,  and  conversed  with  them  often  and 
freely  with  reference  to  their  relationship  to  Finice  Car- 
uthers.   At  the  time  of  some  of  these  conversations,  I  had 
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with  me  the  family  circle  or  diagram  now  presented ;  I  mean, 
not  Uie  same  paper,  but  a  copy  of  the  same,  which  I  now 
present  and  offer  as  a  part  of  my  answer.  From  statem^its 
made  to  me  by  these  various  persons,  and  particularly  the 
older  ones;  and  from  correspondence  that  I  had  had  with 
some  of  them  and  others  of  the  family  for  some  six  or  eight 
years,  I  gained  the  information  as  to  their  relationship  to 
Finice  Caruthers.  I  should  add,  by  way  of  modification  of 
the  above,  that  a  part  of  the  family  circle  above  referred  to, 
was  made  up  from  information  derived  on  those  trips. 

^Q.  9.  Are  any  of  the  perscms,  whose  names  you  have 
given  above,  now  residing  or  in  the  state  of  Oregon? 

*^A.  9.  None  of  the  persons  I  have  named,  that  I  know 
of,  reside  in  Oregon.  There  are  one  or  two  children  of 
Samuel  Caruthers,  referred  to  in  the  diagram,  who  reside 
in  Oregon.   • 

^Q.  10.  How  do  these  cousins  of  whom  you  have  fi;)okra 
trace  their  relationship  to  Finice  Thomas,  commonly  called 
Fmioe  Caruthers? 

"A.  10.  The  head  of  the  family  were  John  and  Polly 
Caruthers  of  Charlotte,  Dixon  county,  Tennessee;  Elizabeth 
ThcMnas,  called  Elizabeth  Caruthers^  was  a  daughter  of 
John  and  Polly.  The  other  persons  I  have  referred  to  are 
children  and  descendants  fnxn  the  brothers  and  sisters  of 
Elizabeth  Caruthers. 

« 

^   11.    When  did  these  aunts  and  uncles  of  Finice  die! 

'^A.  11.  I  can't  state;  I  have  information  on  memoran^ 
Aun^  and  in  letters,  but  I  can't  state  it  fr<xn  memory.  A 
part  of  it  is  Altered  on  the  diagram. 

^Q.  12.  Did  they  die  before  or  after  the  death  of  Finice 
Caruthers? 

"" A.  12.  I  think  they  all  died  before  Finice  died ;  I  think 
Elizabeth  outlived-  aU  her  brothers  and  sisters. 

^'Q.  13.  Did  you  have  any  acquaintance  with  Alexander 
B.  Caruthers? 

"A  13.  No,  only  from  letters;  I  never  saw  him.  I  cor- 
req)onded  with  him. 

"Q.    14.    What  was  Finice  Thomas'  father's  name? 

'^A   14.   I  suppose  it  was  Joseph  Thomaa 
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"Q.  15.  Were  yoii  a  subscribing  witness  to  the  deed 
marked  'B,'  which  I  now  hand  you? 

"A.    15.    I  was. 

"Q.  16.  Did  you  see  the  grantors  named  in  that  deed 
execute  it,  sign,  and  seal  it? 

"A.  16.  I  did,  all  of  them ;  and  1  might  add,  I  paid  the 
money. 

"Q.  17.  What  relation  to  Finice  Caruthers  were  the 
respective  grantors  in  said  deed.  Exhibit  'B?' 

"A.  17.  Thd  following  named  persons,  who  executed 
said  deed,  are:  first  cousin.  Green  C.  Caruthers;  the  others 
are  children  of  first  cousins  of  Finice." 

On   cross-examination: 

"Question  1.  How,  if  at  all,  were  you  interested  in  the 
estate  of  Finice  Caruthers  while  on  your  visit  to  Dlinoia 
and  Arkansas,  spoken  of  by  you  in  your  direct  testimony? 

"Answer  1.  I  had  an  interest  under  a  contract  with  Jeff. 
Carter  and  D.  B.  Hannah  in  a  part  of  the  property  pur- 
chased before  the  time  I  went  east  as  above  referred  to,  and 
a  half  interest  in  all  that  was  purchased  by  me  for  B.  Gold- 
smith. 

"Q.  2.  Did  you  make  the  diagram,  or  furnish  tiie  facts 
on  which  it  was  made? 

"A.  2.  It  was  commenced  (the  original  diagram)  by 
Chas.  W.  Parrish  and  myself  from  information  derived 
through  D.  B.  Hannah,  who  had  been  east;  and  from 
affidavit^  and  letters  to  which  I  have  referred  abova  That 
diagram  was  taken  east  by  me  on  the  trips  I  referred  to, 
and  was  extended  and  add^  to,  as  I  got  further  infor- 
mation concerning  the  family. 

"Q.  3.  How  much  of  it  was  made  before  you  went  east, 
and  how  much  afterward? 

"A.  3.  All  of  the  first,  or  inner  circle,  was  made  before 
I  went;  and  all  of  the  second  circle  from  the  center,  except- 
ing, perhaps,  a  few  dates  therein;  and,  as  near  as  I  now 
recollect,  from  a  third  to  a  half  of  the  third  circle. 

"Q.  4.  Had  you  any  other  information  from  which  to 
form  that  diagram,  and  on  which  to  base  the  testimcmy  you 
have  just  given,  than  the  statement  of  the  persons  whose 
claims  you  were  buying? 
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"A.  4.  I  had  their  statements  and  some  affidavits  and 
letters  that  I  have  referred  to  in  my  direct  examination ;  in 
additicm,  I  had  the  statement  of  D.  6.  Hannah  that  he  had 
visited  other  members  of  the  same  family. 

"Q.  5.  Do  you  base  your  supposition  as  to  the  name  of 
Finice  Caruthers,  or  Thomas,  and  of  his  father,  upon  the 
same  grounds  you  have  given  in  your  last  answer? 

•*A.  5.  Only  in  part.  I  was  acquainted  with  Finice  Car- 
uthers; I  learned  his  name  from  what  he  said.  In  the  land 
office,  Elizabeth  Caruthers  made  affidavit  with  reference 
to  her  name  and  where  she  was  bom. 

"Q.  6.  Did  Finice  Caruthers  ever  tell  you  that  his  name 
was  Thomas? 

"A.  6.  He  did  not,  that  I  recollect  of. 

"Q.  7.  Did  he  ever  inform  you  of  any  of  the  relationships 
jon  have  testified  to  in  this  examination  ? 

'A.  7.  No,  excepting  as  I  heard  him  speak  of  his  mother. 

■Q.  8.  With  how  many  of  the  signers  of  this  deed,  Ex- 
hibit B,  did  you  converse  regarding  their  relationship  to 
Finice  Caruthers,  deceased?. 

"A-  8.  On  Saturday  and  Sunday  preceding  the  date  of 
the  deed,  there  was  a  two-days^  meeting  held  near  Circe. 
On  Saturday,  after  the  meeting,  I  met  all  the  persons 
named  in  that  deed,  made  explanations  in  connection  with 
what  I  had  said  to  some  of  them  before;  and  I  think,  on 
the  Monday  following,  the  deed  was  executed.  If  I  did  not 
t&lk  with  all  personally,  I  talked  with  them  all  within  my 
hearing.    . 

'^Q.  9.  With  how  many  of  those  persons  had  you  talked 
previously? 

*'A.  9.  With  Green  C.  Caruthers,  Jackspn  Caruthers, 
Mr.  Newman  and  his  wife,  and  the  wives  of  Green  C.  and 
Jackscxi,  and  with  Louisa  Caruthers,  William  Chilcoat  and 
his  wife,  Elizabeth  Adoock. 

^  10.  To  whom  did  you  pay  the  consideration  of  that 
deed? 

"A.  10«  I  paid  four  hundred  dollars  of  it  to  Gr«w  C. 
Cuuthers;  part  of  it  to  Louisa  Caruthers;  the  balance  was 
kinded  to  Geo.  W.  Newman  and  Jackson  Caruthers,  for 
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them  to  divide  among  the  others,  as  it  was  not  convenient 
to  .make  change  from  the  size  of  the  bills  I  had.  It  was 
paid  in  the  presence  of  all. 

"Q.  11.  What  was  the  estimated  value  of  the  propertj^ 
conveyed  by  that  deed? 

"A.  11.  I  can't  now  state,  as  I  don't  remember  their 
fractional  interests;  their  fractional  interests  were  not 
alike.  It  would  take  considerable  time  to  make  a  calcula- 
tion of  it  I  suppose  the  value  of  all  the  property  referred 
to,  and  mentioned  in  the  deed,  was  at  the  time  $100,000  and 
more. 

^'Q.  12.  State  as  near  as  you  can  the  proportionate  share 
of  the  aggregate  interest  of  the  signers  of  that  de^  in  the 
entire  estate  of  Finice  Caruthers,  deceased? 

"A.  12.  It  might  have  been  one- twentieth  perhaps,  of 
the  estate ;  this  is  a  rough  calculation." 

On  redirect  examination: 

"Question  1.  What  did  Green  C.  Caruthers  tell  you  about 
the  family  history?    State  it  all,  as  near  as  you  can. 

"Answer  1.  I  first  met  Green  C.  at  Sulphur  Springs^ 
Arkansas,  in  company  with  Jackson  Caruthers  and  the 
families  of  both.  I  spent  two  days  with  thenl  there; 
during  that  time  we  talked  a  great  deal  about  the  family. 
I  don't  remember  near  all  he  said,  but  I  remember  that 
he  said,  in  substance,  that  he  had  been  acquainted  with 
Elizabeth  Thomas  and  Finice;  that  he  knew  them  in  Wash- 
ington county,  Arkansas;  that  she  said,  and  it  was  reputed 
by  the  family,  that  she  came  there  from  Dixon  county, 
Tennessee;  and  that  she  was  married  to  a  man  by  the  name 
of  Thomas,  whom  he  had  never  seen,  and  who  had  never 
been  heard  from  by  her  or  any  of  the^family  since  she  left 
Tennessee.  He  said  that  during  the  war,  the  fore  part  of 
the  war,  he  was  a  Union  man,  and  it  wasn't  safe  for  him  to 
stay  in  that  country ;  that  he  went  north ;  that  he  had  cor- 
responded with  this  branch  of  the  family  in  Waverley,  HI. : 
and  that  he  went  up  to  his  relatives  there  and  stayed  with 
them  during  the  most  dangerous  period  of  the  war;  that 
while  there,  he  talked  over  the  relationship  of  the  family : 
that  some  of  the  relations  at  Waverley  he  had  never  seen 
before.    He  said  that  Samuel  Caruthers  and  William  Car- 
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uthers,  of  Texas^  and  Alexander  B.  Caruthers,  of  Arkansas, 
wfflie  own  cousins  of  Ms;  that  they  were  in  sympathy  with 
the  other  side;  that  he  corresponded  with  them  while  he 
was  north;  and  that  since  he  heard  of  the  death  of  Finice, 
and  his  leaving  an  estate  in  Oregon,  he  had  taken  more 
pakis  to  trace  and  find  out  the  relationship,  and  find  how 
many  were  entitled  to  share  in  the  estate.  I  then  showed 
him  the  family  circle  before  ref eri'ed  to,  as  far  as  it  was  then 
made  up,  in  the  presence  of  Jackson  Caruthers  and  tlieir 
families.  He  said  it  was  correct;  he  added,  however,  that 
there  were  some  members  of  the  family  in  Tennessee  that 
he  did  not  know  of  until  I  showed  him  the  family  tree;  but 
that  he  was  personally  acquainted  with  Elizabeth  Caruth- 
ers, and  knew,  or  knew  of,  all  of  her  brothers  and  sisters. 
Those  that  he  had  lost  the  run  of,  were  children  of  his 
cousins;  he  (Green  0.)  is  a  man  of  about  sixty-eight  years 
old." 

From  this  testimony  it  appears  that  the  witness  did  not 
derive  this  knowledge  of  the  relationship  of  the  persons  of 
whom  he  speaks  as  relatives  of  Finice  from  any  declarations 
made  by  Finice  or  his  mother.  He  says  on  the  subject  of 
their  declarations:  ^I  was  acquainted  with  Finice  Caru- 
thers. I  learned  his  name  from  what  he  said.  In  the  land 
office  Elizabeth  Caruthers  made  affidavit  with  reference  to 
her  name  and  where  she  was  bom.'^  The  governor  then 
S3JS  that  Finice  never  told  him  his  name  was  Thomas,  or 
spoke  of  any  relatives  except  his  mother.  He  does  not 
state  the  contents  of  the  mother's  affidavit,  as  to  what  her 
name  was,  or  where  she  was  bom ;  nor  would  such  evidence 
been  compet^it,  for  the  affidavit  was  the  best  evidence  of 
ihe  declarations  on  these  subjects.  So  there  is  no  evid^ice 
of  any  declarations,  coming  from  Finice  or  his  mother,  tend- 
ing to  show  tliat  their  names  were  Thomas,  or  from  what 
<xiunta7  *^^y  came,  or  where  they  were  born,  or  who  were 
their  kindred.  Nor  is  there  any  evidence  in  the  case  tend- 
ing to  show  that  they  came  frc«i  Arkansas,  except  that  they 
hore  the  names  of  Elizabeth  and  Finice  Caruthers.  The 
odI?  evidence  tending  to  prove  their  identity  with  the  Finice 
and  Elizabeth  Thomas,  who  are  spoken  of  by  Green  C.  Ca- 
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ruthels,  is  that  persons  of  that  name,  who  were  reputed  as 
relatives,  came  to  Arkansas  from  Dixon  county,  Tennessee. 
But  the  declarant,  Green  C,  does  not  state  that  they  left/ 
Arkansas  for  Oregon,  or  where  they  went.  If  he  had  stated 
that  in  a  certain  year,  or  about  such  a  time,  they  had  left 
for  Oregon  or  the  Pacific  coast,  or  that  he  had  heard  of 
them  or  corresponded  with  them,  it  might  be  some  evi- 
dence of  identity.  Or  if  the  respondent  had  produced  an 
affidavit  of  Elizabeth  Caruthers  from  the  land  office,  de- 
claring that  her  true  name  was  Thomas,  or  that  she  had 
been  bom  in  Tennessee,  or  had  relatives  there  or  in  Arkan- 
sas, this,  then,  would  have  been  evidence  tending  to  show 
that  Finice  Caruthers  was  the  same  person  of  whom  Green 
C.  Caruthers  speaks. 

The  declarations  made  to  Governor  Gibbs  might  be  evi- 
dence to  show  that  the  parties  who  executed  the  deed  were 
the  kindred  of  the  Finice  and  Elizabeth  Thomas  who  came 
to  Arkansas  and  who  were  entitled  to  a  place  in  the  family 
circle.  But  they  could  have  no  tend«icy  to  prove  their 
identity  with  Finice  and  Elizabeth  Caruthers,  who  died  in 
Oregon,  for  the  declarations  were  not  in  any  way  descrip- 
tive of  the  persons,  except  so  far  as  the  names  are  identical. 
We  think  this  evidence  is  insufficient  to  show  that  the  par- 
ties who  signed  the  deed  were  the  heirs  of  Finice  Caruthers. 
Bespondent  claims  that  the  evidence  in  this  case  is  as  full^ 
and  conclusive  as  in  the  case  of  Jackson  v*  Gooley^  8  Johns. 
127.  In  that  case  the  witness  testified  that  he  was  acquaint- 
ed with  William  Wilson,  the  ancestor,  when  he  resided  in 
New  York.  That  he  removed  from  this  country  to  England 
prior  to  the  year  1783.  That  he  was  his  agent,  after  he  left, 
for  managing  the  land  in  controversy.  That  he  understood 
that  he  died,  leaving  no  children,  brother,  or  sister,  and 
that  John  Wilson  was  his  only  nephew  and  heir-at-law. 
That  after  the  death  of  William  Wilson,  John  Wilson  repre- 
isented  himself  as  heir,  and  witness  was  his  agent  in  relation 
to  the  lands  in  question,  and  that  he  always  understood, 
from  the  acquaintances  of  the  family  and  people  who  claim- 
ed an  interest  in  the  lands,  that  John  Wilson  was  both  de- 
visee and  heir.   Witness  in  that  case  also  stated  that  his  in- 
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formaticMi  was  derived  from  the  several  powers  of  attorney 
he  received,  and  correspondence  with  the  parties,  and  oon- 
TersatiiHis  with  Banjer  Corp,  and  other  acquaintances  of  the 
family.  The  question  in  that  case  seems  not  to  have  been 
one  of  idfflitity,  but  rather  who  of  the  Wilson  family  sur- 
vived. In  that  case  the  witness  testified  of  the  declarations 
of  those  who  knew  the  family,  both  the  ancestor  and  the 
one  who  claimed'as  heir.  In  this  case  there  are  no  declar- 
ants referred  to  who  pretend  in  their  declarations  to  have 
known  Finice  Caruthers  in  Oregon,  or  that  he  was  the  same 
person  who,  many  years  before,  had  been  in  Arkansas.  The 
cases  are  not  parallel. 

Declarations  of  a  deceased  perscm  or  persons  out  of  the 
state,  who  are  related  to  a  family,  may  be  admitted  to  prove 
pedigree.  But  before  such  declarations  can  be  admitted, 
the  relationship  of  the  declarant  to  the  family  must  be 
proved  by  other  evidence  than  his  declarations.  (Wharton's 
Evidence,  c  4,  sec.  218.)  And  there  is  no  other  evidence 
adduced  in  this  case  to  show  that  Oreen  0.  Caruthers  was 
a  relation  of  Finice  Caruthers  than  as  above  stated.  Gov- 
ernor Gibbe  in  his  testimony  speaks  of  deriving  a  part  of 
his  information  as  to  this  relationship  from  D.  B.  Hannah. 
But  Hannah  was  not  a  relative  or  acquaintance  of  the  Car*- 
uthers  family,  exoept  as  he  had  been  in  Arkansas  and  else- 
where to  hunt  them  up,  and  gather  evidence  of  such  rela- 
tionship. If  he  had  found  such  evidence,  it  should  have 
been  produced,  ior  an  agent  can  not  go  forth  to  hunt  an 
heir  to  a  large  estate,  and  when  he  has  found  the  supposed 
heir,  and  evidence  enough  to  convince  them  of  the  genuine- 
ness of  the  relationship,  come  before  a  court  and  on  his  oral 
testimony,  without  producing  the  evidence  which  has  con- 
vinced him,  establish  the  pedigree.  The  whole  testimony 
in  this  case  amounts  to  simply  this;  that  Governor  Gibbs, 
in  his  correspondence,  travels,  and  searches,  has  founJ 
enough  evidence  to  convince  him  that  these  persons  who 
signed  the  deed  are  the  relatives  of  Finice  Caruthers. 
But  his  opinixm  on  this  subject  is  not  sufficient.  The 
oDioion  of  the  witness  is  not  evidence;  we  must  go  behind 
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the  opinicA  and  look  at  the  facte  and  judge  for  ourselves  of 
th^r  weight. 

We  think,  therefore,  that  there  is  not  sufficient  evidence 
to  support  the  respondent's  title  in  this  suit;  that  it  is  not 
proved  that  the  persons  who  signed  this  deed  are  the  heirs 
of  Finice  Caruthers,  who  was  the  owner  of  the  land  in  ques- 
tion at  the  time. of  his  death. 


♦M.  UCHTENSTEIN,  Appellant,  v.  MELLIS  BEOS., 

Besfondents. 

Trade  Mark,  Infringement  of. — ^L.  recorded  the  following  as  a  trade- 
mark: ''I  X  L  General  Merchandise  Auction  Store,"  and  used 
the  same  as  a  sign  over  his  place  of  business.  M.  afterwards  used 
as  a  sign  over  his  store:  "Great  I  X  L  Auction  G>."  Held,  that 
the  court  will  not  suppress  the  use  of  the  latter  as  an  infringement 
of  L.'s  trade-mark. 

Appeal  from  Multnomah  County. 

This  is  an  action  for  damages  for  violation  of  plaintiff's 
rights  to  a  trade-mark,  commenced  in  the  circuit  court  and 
decided  against  appellant  on  demurrer  to  the  amended  com- 
plaint The  complaint  shows,  by  proper  allegations,  that 
the  plaintiffs  have  the  exclusive  right  to  use  as  a  trade-mark 
the  name  ^'I  X  L  G^eral  Merchandise  Auction  Store,"  and 
that  the  respondents^  knowing  the  fact,  fraudulently,  and 
for  the  purpose  of  deceiving  the  public,  use  the  name 
"Great  I  X  L  Auction  Company."  The  court  below  sustain- 
ed the  demurrer  to  the  complaint,  upon  the  ground  that 
the  facts  stated  did  not  show  an  infringement  of  the  plain- 
tiff's trade-mark. 

0.  P.  Mason  and  E.  T.  Howes,  for  appellant. 

Johnson,  McCovm  and  Macrum,  for  re6pondent& 

By  the  Court,  Boise,  J* : 

It  is  conceded  that  the  first  ground  of  demurrer,  to  wit, 
that  the  court  has  not  jurisdiction  of  the  case,  is  not  tena- 
ble; and  the  appellants  now  rely  on  the  second  ground  of 
demurrer,  to  wit,  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.    In  detennining 

*See  34  Am.  Rep.  593  and  Note, 
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this  cause  of  demurrer,  we  will  first  consider  the  matter  as 
to  whether  or  not  the  letters  and  words  *T[  X  L  General 
Merchandise  Auction  Store,"  which  constitute  the  trade- 
mark of  the  plaintiff,  are  so  nearly  identical  with  or  similar 
to  the  words  and  letters  used  by  defendants,  to  wit,  ''Great 
I  X  L  Auction  Co.,"  as  to  be  likely  to  mislead  the  public, 
and  cause  the  one  to  be  taken  for  the  other,  and  therel^ 
draw  the  customers  of  the  appellant  to  the  store  of  the  re- 
spcmdentB,  and  thereby  injure  the  business  of  the  appellant. 
We  do  not  think  the  letters  and  words  used  by  the  parties 
are  so  nearly  identical  in  appearance  or  meaning  as  to  mis- 
lead the  public.  The  words  used  by  the  appellant,  ''Gen- 
eral Merdiandise  Auction  Store^"  suggest  that  the  store 
contains  a  general  assortment  of  merchandise,  and  that 
goods  ate  there  sold  at  auction.  The  wcnrds  "Great  Auc- 
tion Go."  would  suggest  that  the  Co.  sold  goods  and  other 
property,  such  as  lands  and  such  other  things  as  are  em- 
braced under  the  head  of  general  merchandise.  All  the 
words  are  different  in  these  respective  signs  except  the  word 
auctiany  and  this  is  a  word  that  is  generally  used  over  all 
places  where  auctions  are  conducted,  and  can  not  be  appro- 
priated  by  any  one  as  a  trade-mark  without  being  used 
with  other  words^ 

It  is  claimed  that  the  letters  '^I  X  L"  could  not  be  used 
by  the  nepimdeot  after  being  appropriated  by  the  appel- 
lant These  letters  have  been  used  by  many  mani^factur- 
ers  to  denote  their  wares,  as  on  cutlery  and  on  bitters,  and 
were  not  the  invention  of  the  plaintiffs,  but  taken  by  them 
from  former  proprietors  and  inventors  thereof,  and  do  not 
by  themselves  make  a  trade-mark  any  more  than  {he  word 
eoKelncTj  which  is  often  used  with  other  words  to  make  a 
trade-mark  or  sign.  And  in  this  case,  the  appellants  have 
recorded  all  the  words  above  with  these  letters  as  their 
trade-maric,  and  can  not  now  claim  these  letters  alone  con- 
stitute it.  We  think  the  signs  of  the  parties  are  not  suffi- 
deatly  similar  to  warrant  the  court  in  interfering  to  resstrain 
the  respondents,  or  to  entitle  the  appellant  to  damage. 

The  judgment  of  the  circuit  court  will  be  affirmad,  with 
eosta. 

VinOre.- 
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L.  BOIRE  ANi>  ADILE  BOIEE,  RESPONDENra,  iK  CHAS. 
MoGINN  AND  ANNIE  McGINN,  Appellants, 

Partnership  Business,  Profits  of,  how  Determined.-t-A'  referee  ap- 
pointed to  ascertain  and  state  art  account  between  partners  should 
ascertain  what  the  real  and  actual  profits  were,  and  not  wfcat  they 
ought  or  might  have  been. 

Idem — Expert  Testimony  not  Admissible. — Where  the  books  of  a 
partnership  fail  to  show  the  true  state  of  its  business,  resort  may 
be  had  to  a  calculation  of  the  profits  from  the  amount  of  mer- 
chandise proven  to  have  been  sold  by  said  firm  at  the  rate  per 
cent,  proiit  proven  to  have  been  made  on  said  merchandise  in  that 
particular  business,  but  not  to  expert  testimony  of  witnesses  en- 
gaged in  a  similar  business,  to  prove  that  profit  was  made  by  this 
firm  in  their  business,  for  the  purpose  of  charging  one  of  the 
partners  therewith. 

Idem — Entries  in  Partnership  Books,  Effect  of. — In  stating  the  ac- 
counts of  partners,  as  between  themselves,  the  rule  is  that  the  en- 
tries on  the  partnership  books,  to  which  both  partners  have  had  access 
at  the  time  when  those  entries  were  made,  or  immediately  after- 
wards, are  to  be  taken  as  prima  facie  evidence  of  the  correctness 
of  those  entries;  subject,  however,  to  the  right  of  cither  party  to 
show  a  mistake  or  error  in  the  charge  or  credit. 

Appeal  from  Multnomah  County.  The  facts  are  stated 
in  the  opinion. 

H.  B,  Nicholas^  for  appellants 

W.  H.  Eifinger  cmd  J.  R.  Stoddard^  for  Tespondents. 

By  the  Court,  Prim,  J. : 

This  is  a  suit  in  equity  \x}  dissolve  a  partnership  and  set- 
tle up  its  business.  It  appears  that  on  April  9,  1877,  the 
plaintiff  L.  Boire  and  Charles  McGinn  formed  a  partner- 
ship for  the  purpose  of  carrying  on  the  bakery  and  retail 
grocery  business  in  the  city  of  Portland.  That  at  the  com- 
mencement of  said  business  its  capital  stock  consisted  of 
machinery  and  utensils  for  carrying  on  said  business,  and  a 
small  stock  of  groceries  estimated  at  five  hundred  dollars^ 
amounting  in  all  to  two  thousand  four  hundred  dollars,  and 
that  eadi  owned  one-half  interest  therein.  That  afterwards, 
on  May,  1877,  they  purchased  a  house  and  lease  of  lot  from 
<«e  Wmter  toit  one  thousand  and  fifty  dollars,  into  which 
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Aej  then  mtvf^  and  ocoatixiued  to  carry  on  their  said  bua- 
nesB  until  the  thirteenth  day  of  June,  1877.  At.  the  date 
last  mentioned,  defendant  McGinik  owing  an  individual 
4ebt  to  some  <)iie,  and  fearing  that  proceedings  would  be 
taken  against  him  to  coUeet  the  same,  a  pretended  dissolu- 
ti<m  waa  entered  into,  which  arrangement  proved  to  be  void 
and  of  no  effect  The  case  was  referred  to  O.  P.  Mason, 
£^.,  to  take  the  testimony.  aUd  state  the  account  between 
the  parties,  and  report  the  same  to  the  court 

The  referee  having  taken  the  testimony,  among  others, 
reported  the  following  findings  of  fact  and  ccmcLusicms  of 
kv: 

%.  That  from  June  13  to  Dec&mber  14,  following,  Boire 
had  the  exclusive  control  of  the  entire  business,  the  pur- 
chase of  merchandise,  the  payment  of  debts,  the  handling  of 
aD  cash,  and  the  keeping  of  the  books,  and  that  most  of  the 
time  McGinn  was  not  about  the  place  of  business  at  all,  but 
sick ;  that  during  that  time,  the  upper  story  of  the  building 
was  rented  and  Boire  received  the  rent  therefor.  7.  That 
the  books  of  the  concern  are  inciHnplete,  imperfectly  kept, 
and  do  not  show  a  full  history  of  the  business  during  said 
period;  do  not  show  the  amomit  of  merchandise  sold,  the 
amonnt  of  cash  saleS)  nor  the  amount  of  profit  and  loss,  nor 
the  correct  account  of  the  individual  partnersw  10.  That 
nine  tenths  of  the  sales  were  baked  stuffs  and  one  tenth 
groceries  and  other  merchandise;  that  the  gross  profit  on 
baked  stuffs  averaged  one  hundred  per  cent.,  and  on  gro- 
ceries and  other  merchandise,  twenty^five  per  cent;  that 
after  making  deduction^  for  what  was  used  in  their  families, 
the  profits  on  all  sales  averaged  seventy-five  per  cent,  and 
that  sudti  profits  would  be  five  tiiousand  eight  hundred  and 
seventy  dollars  and  thirty-two  oente,  from  which  expenses 
and  losses  are  to  be  deducted." 

The  seventeenth  findmg  charged  '^Boire  with  eight 
months'  rent  of  up  stairs,  and  McGinn  fifteen  months,  at 
twenty  dollars — ^which,  added  to  the  profits  named  in  the 
tenth  finding,  makes  a  total  of  six  thousand  three  hundred, 
and  thirty  dollars  Bind  thirty-two  cents;  and  after  deducting 
I06B  and  eatpensci,  leaves  a  net  prc^t  of  two  thousand  five 
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hundred  and  eighty-ninfe  dollars  and  flfty-d&yen  cwife  to  be 
divided  between  the  two  parties,  18*  That  while  the  said 
business  was  paying  a  profit,  Boire,  having  the  management 
and  control,  allowed  an  indebtedness  of  ax  hundred  and 
forty-one  dollars  and  ninety -six  cents  to  accmmulate,  and 
McGinn  is  entitled  to  Deceive  one-half  of  that  stun  from 
Boire." 

As  conclusions  of  law:  That  "1.  Where  the  books  of  a 
firm  do  not  show  the  true  state  of  the  business,  resort  may 
be  had  to  a  calculation  of  the  profits  from  the  amount  of 
merchandise  sold,  at  the  per  cent  of  profit  proved  in  sueh 
business  to  be  made  on  such  merchandise.  2.  Where  one 
partner  has  full  charge  of  the  business,  eontrol  of  the  cash 
and  books,  and  buying  and  selling,  and  his  books  are  k^^yt 
so  imperfectly  and  incorrect  that  an  accoimting  can  not  be 
had  therefrom,  he  is  charged  with  the  amount  of  profits 
proved  to  have  been  made  on  such  business  generally,  and 
his  books  are  to  be  taken  in  evidence  only  so  far  as  they 
prove  themselves  to  be  correct  3.  The  presumption  of 
law  is,  that  the  books  contain  a  full  history  of  the  business; 
but  when  it  has  been  proven  or  admitted  that  the  books  are 
incomplete  and  incorrect,  re^rt  may  be  had  to  the  nest 
best  evidence  for  an  adjustment  of  aocounts  between  the 
partners;  and  that  books  may  be  aided,  explained,  or  im- 
peached by  other  evidence.  4.  The  burden  of  proof  is  on 
the  plaintiff ;  and  when  a  oertain  amounit  of  profits  has  been 
proved,  he  is  charged  therewith,  unless  he  can  show  tibat 
the  exp^ise  and  losses  have  equaled  the  pr(£t&  It  is 
not  sufficient  for  him  to  say  that  there  have  been  losses;  it 
devolves  on  him  to  show  the  losses,  and  how  and  where 
they  are." 

The  above  findings,  together  with  some  others  not  herein 
set  out,  having  been  excepted  to,  were  set  aside  by  the  court 
upon  the  final  hearing  of  the  cause,  as  being  against  the 
evidence  and  law  applicable  to  the  case. 

The  court  then  finds  and  holds  that  said  parties  were 
.partners  in  said  business,  from  the.  organization  of  said  part- 
nership up  to  the  present  time,  and  that  the  books*  were 
kept  by  the  firm,  or  by  it&  employes,  and  under  the  insp^- 
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tion  of  both  parties ;  also'  that  a  computation  of  profits  in 
said  business,  based  upon  the  percentage  usually  realized 
in  sach  business  by  other  parties,  and  upon  the  amount  of 
flour  used  each  day,  the  number  of  bucketfuls  of  water 
used  in  mixing  it,  tiie  aggregate  number  of  loaves  produced 
and  the  profits  made  on  each,  is  unsafe;  and  that  since  the 
books  of  the  partnership  kept  by  the  employes,  under  the 
inspection  of  both  parties,  do  not  show  any  profits,  the 
court  wUl  not  presume  any  more  made  over  and  above  what 
the  partners  drew,  and  what  remains  in  uncollected  biUs, 
in  which  both  parties  are  entitled  to  share  alike ;  and  since 
said  books  do  not  charge  Boire  with  having  received  any 
pn^ts,  a  court  of  equity  will  not  so  charge  him,  unless  sat- 
isfactorily diown  by  sufficient  evidence^  and  it  will  not  b^ 
sufficient  to  show  that  the  business  ought  to  have  been  pro-, 
fitable,  and  conclude  from  the  fact  that  it  was  profitable, 
and  that  Boire  got  the  profits,  or  that  McGinn  took,  by  the 
same  reasonings  profits  while  he  held  exclusive  possession; 
nor  will  it  be  sufficient  to  compute  the  net  profits  from  the 
amount  and  cost  of  material,  labor,  etc.,  used,  and  the  price 
for  which  it  sold  when  manufactured ;  nor  can  McGinn  be 
construed  to  be  so  far  absent  from  said  business  as  to  hold 
Boire  liable  as  a-  trustee.  Also,  that  said  matters  in  rela- 
tion to  the  renting  of  rooms  and  indebtedness,  were  part- 
nership matters,  and  should  be  treated  as  such. 

These  conclusions  and  findings  of  facts  and  law  by  the 
court,  in  our  opinion,  are  correct,  and  are  supported  by  the 
evid^ce  produced  in  the  case  and  the  law  applicable,  there- 
to. It  was  the  duty  of  the  referee  to  ascertain  and  report 
what  the  real  and  actual  profits  of  this  partnership  were, 
and  not  what  they  ought  or  mi^t  have  been. 

It  appears  that  both  parties  were  in  Portland  all  the  time 
when  the  business  was  carried  on,  and  were  not  deprived  of 
&e  opportunity  of  looking  into  the  books  whenever  they 
desired  to  do  so;  eonsequently,  one  can  not  be  held  to  be  the 
special  agent  and  trustee  of  the  other,  so  as  to  charge  him 
with  profits,  whether  any  were  realized  or  not 

Where  the  books  of  a  partnership  fail  to  show  the  true 
state  of  its  businees^  while  resort  may  be  had  to  a  calcula- 
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tion  of  the  profits  from  the  amoutit  of  merchandisi^  proven 
to  have  been  sold  by  said  firm  at  the  rate  of  per  cent  profit 
proven  to  have  been  made  on  said  merchandise  in  that  par- 
ticular business,  resort  can  not  be  had  to  expert  testim<my 
of  witnesses  engaged  in  a  similar  business,  to  prove  ^hat 
profit  Tvas  made  by  this  firm  in  their  business,  for  the  pur- 
pose of  charging  one  of  the  partners  therewith,  in' a  settle- 
ment of  their  accounts.  "In  stating  the  accounts  of  part- 
nei's,  as  between  themselves,  the  rule  is  that  the  entries  on 
the  partnership  books,  to  which  both  partners  have  had  ac- 
cess at  the  time  when  those  entries  were  made,  or  imme- 
diately afterwards,  are  to  be  taken  as  prima  facie  evidence 
of  the  correctness  of  those  entries,  subject,  however,  to  the 
right  of  either  party  to  show  a  mistake  or  error  in  the 
charge  or  credit."  {Heart  v.  Coming j  3  Paige's  Ch.  566.) 
The  decree  of  the  court  below  is  affirmed. 


THOMAS  MOUNTAIN,  Respondent,  v.  THE  COUNTY 

OF  MULTNOMAH,  Apwllant. 

County  Court — Writ  of  Rkview  Libs  to  Oorkect  Errors  «f,  ih 
County  Business. — ^Under  section  87s  ^f.  the  code,  no  uppeal  Utf 
from  the  decisions  of  the  county  court  in  the  transaction  of  county 
business,  but  such  decisions  may  be  reviewed  upon  writ  of  review. 

Idem — Militia  Companies — Duvy  of  CountV  Couiif  to  Provide 
Abmory. — It  is  the  duty  of-  the  county  oourt  of  <ach  county  ia 
which  there  shall  be  an  organized  volunteer  company,  upon  ap- 
plication to  the  commanding  officer  thereof,  to  provide  an  Armory 
and  armorer,  and  to  audit,  allow,  and  cause  to  be  paid  the  neces*- 
sary  expense  of  the  same  to  an  amount  not  exoeeding  fifty  dollars 
per  month ;  and  if  the  county  court  shall  refuse  so  to  do,  its  pro^ 
ceedings  may  be  reviewed,  by  writ  01  review,  as  provided  for  itk 
the  code. 

Appeal  from  Multnomah  County.  .     . 

In  May,  1872,  the  Portland  Light  Battery  was  organized 
in  Multnomah  county,  according  to  the  laws  of  the  state  of 
Oregon,  and  was  listed  in  the  office  of  the  adjutant  general 
of  the  state,  and  became,  and  has  contmued  ever  smoe,  a 
port  of  the  organized  militia  of  <ihe  state.  Thomas  Mount- 
ain aforesaid  was  elected  and 'duly  ccunmissidned  oaptaiik, 
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and  as  sudi,  gave  the  necessary  bonds  required  by  statute 
He  has  been  ever  sinoe,  and  is  now  such  captain,  duly 
qualified  and  commissioned  according  to  law.    The  said 
battery  is  a  sectional  one,  having  two  guns  of  cannons 
without  caissons,  that  being  the  total  amount  of  ordnance 
belonging  to  the  state  of  Oregon.    From  the  time  of  its 
organization  until  the  first  day  of  July,  1879,  the  county 
court  of  Multnomah  county  has  paid  to  Mountain,  as  Cap- 
tain of  said  battery,  the  sum  of  fifty  dollars  monthly,  that 
being  the  limit  imposed  by  law  to  be  allowed  such  an  organ- 
ization for  monthly  necessary  expenses.    Since  that  time 
nothing  has  been  paid.    In  October,  1879,  Mountain  peti- 
tioned said  county  court  to  allow  the  necessary  expenses 
of  the  said  battery  for  July,  August,  and  September,  al- 
leging that  they  were  forty:One  dollars  and  fifty  cents  for 
each  of  said  months,  itemized  as  follows :  Thirty  dollars  for 
rent  of  armory ;  ten  dollars,  pay  of  armorer ;  and  one  dollar 
and  fifty  cents  for  lights ;  total,  one  hundred  and  forty-one 
dollars  and  fifty  cents.    In  his  petition  he  set  out  at  length 
the  above  facts,  and  duly  verified  them  by  afl&davit.    The 
county  court,  after '  hearing  the  petition,  made  an  order 
disallowing  all  of  said    accoimt.     Whereupon,   Mountain 
brought  a  writ  of  review  to  the  circuit  court,'  alle^ng  as 
grounds  of  error:  TTiat  there  was  ho  other  evidence  beforei 
the  court  than  said  petition,  and  there  was  no  controversy' 
or  dispute  about  the  matters  and  things  set  forth  in  said 
petition ;  that  said  court  had  no  jurisdiction  to  disallow  said 
petition,  for  the  reason  that  it  is  th^  duty  of  said  county 
court  to  audit,  and  allow,  and  cause  to  be  paid  the  necessary 
expanses  of  a  duly  organized  volunteer  company  of  the  state; 
and  that  said  dourt  refused  to  audit  and  allow,  or  cause  to 
be  paid,  the  necessary  expenses,  and  without  cause  disal-^ 
lowed  the  samel    A  motion  was  made  <mi  behalf  of  the 
county  court  to  dismiss  the  writ  of  review  for  want  of  juris- 
diction, whieh  was  denied. 

After  argument^  th6  circuit  ooiirt  made  an  order  finding 
'^fliAt  the  Portland  Light  Battery  is  a  duly  organized 
volunte^  company ;  -  that  •  its  necessary  expenses  for  an 
armory  and  armorer  for  and  during  the  mobflid  ot  9ukfi 


472  Mountain  v.  MtTLTNOMAH  Co.       [8  Oreg<Mi. 

August  and  September,  1879,  are  one  hundred  and  forty- 
one  dollars  and  fifty  cents,  and  that  it  is  entitled  to  said 
sum,  and  ordered  that  the  county  court  allow  the  same." 
From  which  judgment  and  allowance  the  county  court  ap- 
peals to  this  court 

/.  F.  Caplesj  District  Attorney j  and  M.  F.  Mtilhet/y  for 
appellant: 

The  county  commissioners  are  the  financial  agents  au- 
thorized to  audit  claims  against  the  county,  and  when  the 
plaintiff  made  his  demand  by  presenting  bis  petition,  and 
the  same  was  refused  and  rejected,  the  plaintiff  had  his 
right  of  action.  The  plaintiff  did  not  have  any  right  of  ap- 
peal, as  the  county  commissioners  were  only  exercising 
functions,  of  a  non-judicial  character.  (6  Or.  273,  and 
cases  cited.)  The  party  asking  a  writ  of  review  must  be 
concluded  by  the  action  of  the  inferior  court  or  tribunal 
before  it  will  lie.  (Id.  280.)  In  this  case,  by  the  refusal 
of  the  county  commissioners  to  audit  or  allow  the  claim  of 
the  petitioner,  he  was  not  concluded  in  any  sense,  as  his 
right  of  action  remained  intact  and  the  action  of  the  county 
commissioners  amounted  to  nothing  more  thaix  a  refusal  to 
pay  upon  demand,  and  it  left  the  plaintiff  really  in  a  better 
condition  to  pursue  his  plain  remedy  by  an  action  in  the 
proper  form. 

Fred  F.  HoJmany  for  respondent: 

^'From  the  necessity  of  the  case,  supervisors  eisercise 
judicial  legislative,  and  executive  powers  in  matters  relating. 
to  the  police  and  fiscal  regulations  of  counties."  (8  CaL 
61;  14  Id.  479.)  A  board  of  supervisors  of  a  county,  in 
allowing  or  disallowing  a  claim,  ejcer<^se  judicial  functions.'^ 
*^A  writ  of  mandate  [mandamus]:  will  not  be  issued  to  i^ 
verse  or  review  its  judgment"  (16  Cal.  209;  41  Id.  68;, 
People  V.  Superviaarsy  51  N.  Y.  444 ;  Qen.  Laws  or  Oregon, 
p.  284,  sec  876;  Chase  v.  B.  Canal  Co.  10  Pid^.  244; 
Stone  V.  Mayor  of  N.  Y.y  26  Wend.  167 ;  M.  L  Co.  v.  Sehubal^ 
g^.Wis.  444.) 
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By  the  Court,  Prim,  J. : 

He  first  and  second  assignments  of  error  are  not  well 
tatoi,  and  are  therefore  overruled,  as  it  appears  there  was 
no  dispute  as  to  facts  found  by  the  court.  The  facts  found 
fay  the  court,  to  which  exceptions  are  taken,  were  as  follows, 
to  wit:  1.  That  the  Portland  Light  Battery  was  a  duly  or- 
ganized volunteer  company.  2.  That  its  necessary  expenses 
for  an  armory  and  armorer  for  and  during  the  months  of 
July,  August,  and  September,  1879,  were  one  hundred  and' 
twenty-one  dollars  and  fifty  cents.  These  facts  are  fully 
set  out  in  the  petition  of  Captain  Mountain  and  duly  verified 
b>*  him;  Mountain  was  captain  of  the  company  and  had' 
diarge  of  the  battery,  and  consequently  had  peiBonal  knowl- 
edge of  the  facts  set  out  in  the  petition. 

The  petiti<m  was  the  only  evidence  before  tiie  county 
ooQTt,  and  it  appears  there  was  no  controversy  or  dispute 
aboat  n^atters  and^  thing?  srt  out  therein.  It  appears  t}iat 
the  oounty  court,  after  heanog  the  petition,  made  an.  order 
diaallowing  the  whole  of.  said,  account  This  being  an.  order 
made  by  the  county  court  in  the  transaction  of  cQUfity 
business,  there  W|t8  no  remedy  by  appeal.  Sec.  875.  of  the 
code  provides  that  ^Hhe  provisioDB  of  title  4,  of  chapter 
6,  rdating  to  appeals,"  do  not  apply  to  the  dedsiona  of  the 
county  court  ^given  or  made  in  the  transaction  of  county 
bosinesB,'^  but  that  in  said  matters  the  '^decisions  of.  the 
court  ahall  aniy  be  reviewed  upon  the  writ  of  review  pro- 
vided by  this  code.'' 

Section  19,  Misc.  Laws,  page  668,  provides  as  fol- 
lows: "It  shall  be  the  duty  of  the  oounty  court  of  eaoh 
eoonty  in  which  there  shall  be  one  or  more  organized  volun- 
teer companies,  upon  application  of  the  commanding  officer 
of  the  same,  to  provide  for  each  company  in  said  county  an 
annory,  safe  and  suitable  for  the  drill  of  squads  in  the 
school  of  the  soldier ;  and  an  armorer,  to  take  charge  of  the 
flame;  and  said  court  shall  also,  at  each  of  its  sessions,  audit 
and  allow,  and  cause  to  be  paid,  the  necessary  expenses  of 
Ibe  same;  fravided^  That  the  total  amount  for  all  the  pur- 
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poses  above  mendoned  shall  not  exceed  fifty  dollars  in  money 
per  month  for  each  company." 

It  will  be  seen  that  by  the  provisions  of  this  section  it  is 
made  the  special  duty  of  the  county  courts  to  audit,  allow, 
and  cause  to  be  paid,  the  necessary  expenses  of  organized 
volunteer  companies  within  their  respective  counties.  And 
as  the  county  courts,  as  a  matter  of  necessity,  in  allowing 
or  disallowing  these  accounts,  have  to  exercise  judicial 
functions,  their  action  may  be  reviewed  by  the  writ  of  re- 
view provided  for  in  the  codew  (TUden  v.  Sacranfiento  Counr- 
tffj  41  CaL  68;  People  ex  rel.  v.  Supervisors  of  Madison 
Comty,  51  N.  Y.  442;  El  Dorado  County  v.  EUtner^  18 
e«iL  148.) 

There  being  no  error  in  the  judgment  of  the  circuit  oourt^ 
it  is  affirmed. 


ABTHUB  FAHIE,  FtAiKTnr!p  akd  SssTONrnmr,  «.  S.  A. 
LINDSAY,  Appellant,  and  A.  B.  I^INDSAY,  F.  W. 
GODFREY,  B.  LATHAM,  JAMES  WILSON,  DEN- 
NIS  CORCOBAN  and  FISHBURN  ft  KENNEDY, 
Defendants  and  Respondents. 

Bnx  OF  Interpleader. — ^An  action  was  brought  in  the  county  court  by 
a  husband  and  wife  against  tiie  maker  of  a  promissory  note  pay* 
abte  to  the  wiie,  and  while  Ae  ^otioa  was  pending,  tbe  money  4ue 
upon  the  note  was  garnished  in  the  hands  of  the  maker  by  certain 
creditors  of  the  husband,  who  claimed  that  the  same  was  the 
property  of  the  husband,  and  who  alleged  that  the  note  was  taken 
in  the  wife'a  name  to-  dfclay  and  defraud  <  the  hnsbaad's  creditors. 
Held,  that  the  maker  of  the  note  could  properly  file  a  bill  of  inter- 
pleader to  determine  the  conflicting  claims  of  the  wife  and  the 
garnishing  creditors  to  the  money. 

Ihbm — Matters  Affecting  the  Good  Faith  of  the  Plaintiff  abb 
HOT  Admissible  after  the  Order  is  Made.— Where  the  plaintiff 
in  a  bill  of  interpleader  stated  under  oath  that  there  was  no  col- 
lusion between  himself  and  either  of  the  defendants,  and  an  order 
was  made  by  the  court  requiring  the  defendants  to  interplead 
with  each  other,  evidence  to  prove  collusion  could  not  be  received 
after  the  making  of  such  order. 

Findings  of  Fact  by  Referee — ^What  Effect  Given  Them. — ^In  a  suit 
ih  equity,  where  the  court  appoints  a  referee  to  take  the  testimongr 
and  report  the  faets  and  ^e  law  to  the  cour^  this  court  will  not 
reverse  the  findings  of  facts  by  the  referee  unless  the  same  are 
ciearly  against  the  weight  of  the  testimony. 

AppjiAii  from  Multnomali  County. 
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On  the  tenth  day  of  October/  1878,  the  reBpondent  6xe> 
coted  and  delivered  to  the  appellant  a  pramisBory  note,  of 
wbich  the  following  is  a  eopy  i 

'^$300.  Thirty  days  after  date,  f<Mr  yalue  received,  I  prom- 
ise to  pay  S.  A«  Lindsay  or  bearer  tho  sum  of  thr^  hun- 
dred dollars,  in  IT.  S.  gold  c(»n9.and  one  per  cent,  until 
paid. 

''PcNiland,  October  10, 1878.  Ajbthus  Fahxes.^ 

On  the  twentieth  day  of  Novemberi  1878,  the  defendant^ 
A.  B.  Lindsay,  and  the  appellant,  S.  A.  Lindsay,  his  wife, 
xmimenced  an  action  in  the  county  court  against  the  re- 
spondent, on  llie  said  priittnissory  note,  and  before  judg- 
ment was  obtained  in  the  aidion,  to  wit,  on  and  between  the 
twentieth  and  twenty*eetyenth  days  of  November,  1878,  the 
defendants,  Qodfoey, .  Latham,  Corcoran,  Wilscm,  Fish- 
bum,  and  Kennedy,  severally  caused  garnishee  proc^ss^  to 
be  served  on  the  ne0i>ondent,  Arthur  Fahie,  by  virtue  oi 
sundry  executions  iasfted^k^  them  respeotively  on  jud^entS' 
whidi  they  had  obtained  in-  justices'  courts  against  the  deh 
fisidant,  A.  B.  Lindsay,  and  one  Birandstetter.  Theee  de- 
fendants, who  gamiflheed  the  respond^t^  ditimed  that  the* 
money  due  om  the  three  hundred  dollar  note  in  controverpy . 
belonged  to  the  defendant^  A,  3-  lai^dsay  /md  not  to.  his 
wife,  S.  A  Lindsay,  the  appellant,  ah^  that  the  note  was 
made  payable  to  her  wif2i  intent  to  defi^aud  the  creditors  of 
A.  B.  Lindsay.  On  the  fourth  day  of  Defcember,  1878^  the 
respondent  commenced  :a.  suit  in  the  circuit  court  by  filing 
i  bill  of  interpleader,  making  A  B.  Lindsay,  S.  A.  Lind- 
say, and  all  the  garnishee*  claimants  parties  def endanta  in 
tbe  saiL 

In  the  complaint,  (ihe  respondtot  allegas  that  he  mad^, 
and  delivered  the  note  in  controversy  to  S*  A»  Lindsay  on* 
the  tenth  of  October,  1878 ;  that  an  action  was  commenced 
on  it  by  A.  B.  Lindsay  and  S.  A.  Lindsay,  in  the  oounty 
court,  against  the  respmident;  that  after waxds  the  defend- 
ants Godfrey,  Lathajn,  Ciorooran,  and  others  en  used  notice 
of  gamishmfint  to  be  served  on  him  (respondmt)  by  virtue 
of  eaDBcat»ms  issued  upon  judgments  rendered  in  their,  f^ryor 
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in  Justices'  courts  against  A.  B.  Linclsay  and  others;  that 
said  defendants  claim  that  the  money  due  on  the  said  prom- 
issory note  is  the  property  of  A.  B.  Lindsay,  and  was  made 
in  the  name  of  S.  A.  Lindsay,  the  wife  of  A/  B.  Lindsay, 
with  intent  to  cheat  and  defraud  his  creditors  The  re* 
spondent  then  alleges  that  he  is  wholly  ignorant  of  the  re- 
spective rights  of  said  several  defendants  to  the  money  due 
on  the  note,  and  prays  that  said  defendants*  may  be  re- 
quired to  interplead  between  themselves  concerning  their 
daihis  to  the  money. 

After  the  pleadings  between  the  several  claimants  were 
perfected,  and  the  case  at  issue,  William  M.  Evans  was  ap^ 
pointed  a  referee,  to  take  the  testimony  and  report  the  facte 
and  the  law  to  the  court  In  his  report  ttie  referee,  among 
other  things,  finds^  ^^that  6aid  note  was  made  by  said  Aiv 
thur  Fahie  to  said  8.  A.  Lindsay,  for  the  purpose  of  hin- 
dering, delajning,  and  defrauding  the  creditors  of  said  A.  B« 
Lindsay,  and  that  the  money  secured  l^said  notfr  was  his 
pr<eperty.^  The  report  of  the  refeoree  was  confirmed,  and* 
the  money  adjudged  to  belong  to  the  creditors,  of-  A.  B^ 
Lindsayi  who  had  gamisheed  it  in  the  hand  of  refl|niid- 
ent» 

B..  Killen  and  H.  B.  NiekolaSy  for  appellant 

Northup  <6  Gilbert^  for  respondents  FidilHim  and  Sea- 
nedy. 

'  Tecum  c6  CflamOj  for  respondent  Fahie. 

By  the  Court,  Ejsixr,  C.  J«:  . 

The  first  question  raised  by  the  appellant  is  one  of  jnris- 
diction.  He  claims  that  the  matters  in  controversy  between 
the  several  parties  in  this  suit  were  not  the  proper  subject 
of  interpleader.  Judge  Story  says:  ^^A  bill  of  interpleader 
is  ordinarily  exhibited  where  two  or  more  persons-  claim 
the  same  debt,  or  duty,  <^  thing  from  the  plaintiff  by  dif- 
ferent or  separate  interests;  and  he,  not  knowing  to  which 
0i  the  claimants  he  ought  of  rig^t  to  render  the  same  dsbt> 
duty)  or  other  thing,  fears  that  he  m^y  suffer  injoi^  from.- 
their  oonflicting  daims,  and  therefore  he  prays  that  they 
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miy  be  oompelkd.  to  interpload,  and;  sto^  t^e^*  several 
cJaimSyiflo  thai  tbefOMrti  naay  ^jnig/^,^  whm^y ^q  ffm^ 
deb^  datyy  er  ottiar  tbing  b«)oiigB."  .  (SiU«y'a  !^^  J^W.aic. 
291;  Daniell's  Ch.  .PL  and  Pr.U^.)   . .    .  '      ,.t      .. 

We  think'  tibersUbjfietrtiDattars  m  v4K>i|triOieer^riiV.  tl^jfisoit 
tom^rdeatlyowiAiui  4ius  nla,  Uld  dQWj[^(i|i:the..b9o^  x^n 
tqn^  pleadiiig..  l^he  !eespQi^eiit:.4dimt^t^..t)^ 
indebted  iatha'aom  xyftiiiM  bundbQed,d€|l)ars,,eiOrit^,xM?t6 
girai  I9  kiiiiJ'  Appamntiiyf  the  debt. w<eftfdmito^.&  .A<  liiid- 
mjj  the  appellailt, <«iii  ij»  was i claimed, bjr  bm*  TMs^!^^ 
er  ri|^  was:dfiDkd  tty^'tb^  «nBditor»  qI /bflr  bual^^MMlf  l>l^o 
had  gaiaishMd^  Ihe '  debt,  bt  jtbe .  bimdf.  et  <  ifc^poAd^t 
Tkflj  aHcged  tbat.tbflfri  was  ixiJbKiian  beftwe^B  41^  hj^fbai^d 
and  wile  td- hbdet^ delay ,  and  d^firHad  tbepci'by  taldogitbe 
note  m  the  tMoii^  tMfdtfae  "wife^  whet^.ia.iliBtot^  Uie  ainoiyit 
'flpecified  in  ii  belonged  to  the  hii9batd4  T0  trj^  and.  deter- 
minethis  question  of* l^lkged  fraud' Wiaa  within :tbe  peculiar 
province  of  a  cami  6f  equity*  A,*  o^urt  o£  Uw,  bad  1^0.  juris- 
Action  of  ity  aiid;jkfaia  omntyMati^iin  whicbt  tbasi  %etii>^  (f«^ 
tUe  prcHniflMry'  nQM>  wae  pending^  had  40  a^ty  ]iim$dic- 
tion  conferred  upon  it  by  law  to  try  qa€^jHK>ika.o4  fra)id«  ... 

Hie  appdhntfdmiteDda  tfaitttbe -vmpQndeiitiOiight  t^^iaye 
made  the.  defense' to  Hie  aotiol^  H  aayibe  bad»«w.  thl^oowty 
eoatiy  and  thkfe  haviiigifaileditO'do  aoi^  be  ehouJid.ii|ifeA<>wbe 
pecDuttod  i^  eeme  iifto  a- tonift  tl  evut^.^loTireliel  >  3^tiit 
18  difficolt  to  pctocttFeiwhot  defensei  i»  .wutd,jbaye>  made*in 
the  eouafaf  oonrt  ta^<tbei  aetMnagaAftat  biip,  a$  b(»  did.  i)ot 
deny  the  Talidity  of  the  note  on  which,ib^  action  waipi  brotygl^t. 
On. the  edhtraryy  her  anreariDd*  b^  xtedineee  to  pi^  the  amount 
dee  on  it,  to  wbomso^ev'ifaebould'  b&adjud|^' to. belong. 
And  that  wiab  aifnutter  wbiofa  could  notMboi  tried  (tbere^^as 
the^dBtehiiinatidm  ^f  it  woa  "edgnixal^  ^enlyi  in  a  .wiirthey- 
ing  equity  juriedktionr  .  Thosei<  wboi  b4d  gamish^ed  ^le 
laoney  due  on  the  promissory  ndte,  elainiinc;  that  it.  waf(  the 
property  of  jL.S.  .Lindeby/^hlKi  a>  right, to  eatablish  th#ir 
daim  to  it ^-as'' against  itibeappeUantibnti  they  could.not  ui- 
telpoee  tkbdefQnaeitt.the^K^il  Against  the  respondent  in 
the  coonAjr, court  "And  the* fact  that  tibe  appellant  obtaaned 
a  judgment  in  her  faT4ir;in,  fbat  court  aft^  the  garmsb^e 
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notid^  were  sen^d  on  the  respon<fei]t;  obii  not  destroy  their 
right  t6  contest  the  validity  of  her  okim  to  iii  Aad  we  hfAd 
that  iSie  prOp^  may  to  settle  and  adjust  theee  confliidahg 
claims  to  the  money  Was  by  a  bill  of  inlie^pleader. 

It  is  alto' clailmed  by  the  appellant  that  die  shoidd- have 
been  allowed  to  prote  tha)t  there  was  ooihiaio^  between' the 
respondent  and  tiie  def^fidants,  who  ganucbeed  the  money 
on  the  note.  There  was  an  aTennent  intfae  complaint  that 
the  suit  was  iiot  brought  by  collusion  with  either  of  the  de- 
fendanta  The  af^petlant  demurred'  to  the  complaint^  aad 
the  demurrer  having  been  overruled,  die  did  not  ask  leacve 
to  answer  before  the  order  of  interpleads  was  made  by  the 
court  We  think  it  was  then  too  late  to  raise  any  questiba 
of  ec^u^on  between  the  respondent  and  any  ci  the  defend- 
ants. '  Under  the  old  system  of  e^ty  pnwtice,  whea  die 
bill  was  not  required  to  be  sworn  to,  the  pl^^tiff  was  se* 
quired  to  file,  with  a  bill  of  interpleader,  an  affidavit  that 
there  was  no  ooUusion  between,  himself  and  any  of  the  othor 
parties  to  the  suit;  but  the  court  would  not  permit  any 
evidence  to  be  adduced  to  contradict  the  affidavit  (3  Dan- 
ielle Oh,  PL  «•  ft.  1568.) 

There  is  another  reason  why  this  point  can  not  be  con- 
sidered het^  The  r^ort  of  Uie  rsffeiee  is  sitent  upon  tiie 
question  wh^er  there  was  dr  was  hot  any  otdbtshm  betwoan 
the  respondent  and  any  of  the  defendants,  and  no  earaeptiiMi 
was  taken  to  it  on  this  account,  and  as  tiiis  ground  of  de- 
fense was  not  taken  in  the  court  below,  it  can  not  be  made 
here  for  the  first  time. 

The  other  p<Mnts  relied  upon  for  a  xeversal  of  the  deciee 
of  the  circuit  court  are  mainly  questions  of  &ot,  as  to 
whether  the  promissory  note  was  taken  in  the  name  of  the 
appellant  for  the  purpose  of  defrauding  the  cpsditora  of  her 
husband,  and  whether  the  daims  of  the  defendants,  who 
gamisheed  the  money  due  on  the  notcly  were  just^ and 
legal  demands  against  the  defendant,  A.  B.  Lindsay.  These 
were  oontroverted  and  contested  matters  befove  the  referee, 
upcm  which  a  great  deal  of  testinumy  wastakto  on.botii 
sides.  And  after  hearing  it,  the  referee  found,  oa  all  those 
questicms,  adversely  to  the  appellant 
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Exceptions  were  taken  by  her  to  the  findings  of  fact  in 
this  respect,  and  the  exceptions  were  not  sustained  by  the 
ooiirL  In  sach  cases  this  court  will  not  reverse  a  decree, 
unless  the  findings  of  the  referee  are  clearly  against  the 
wei|^t  of  testimony,  which  we  think  is  not  so  in  this  case. 

The  decree  of  the  court  below  is  affirmed  with  oostiL 
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THE  SUPREME  COURT 

JULY  TERM,  1880. 


THE  STATE  OF  OREGON,  bx  rel.  J.  H.  Mahoiobt, 
Ri»poNDENT,  V.  J.  D.  McKINNON,  ALVA  PIKE, 
JOHN   H.   SHUPE,  E.  J.  PAGE,  ako  GEOBGE 

SACBY,  AfPSUiAKTB. 

Iem  Dismissal  op  an  Appeal  by  order  of  the  appellate  court,  for  de- 
fects in  tiie  undertaking  of  appeal  itself,  does  not  operate  as  an 
affirmance  of  the  judgment  appealed  from. 

AppBAii  fnxn . Do¥igla9  County,,  The  fact^  are  stated  in 
Ae  opinion* 

Herman  and  BdU.  for  appellant 

Ffik  R.  WSliSy  for  respondent 

By  the  Court,  WaisoiI,  J. : 

The  le^Kmdent  has  filed  *^  motion  to  dimisB  the  i^peal 
in  tills  case,  upon  the  grmmd  of  a  f onner  appeal:  baying 
been  taken  frcHn  the  same  judgment^  and  disDiissed  at  a  pre-^ 
TioQs  term  of  this  oonrt  The  reoeixl  shows  that  this  former 
tppeal  was  dismissed  on  motion  of  the  respondent,  at  the 
list  Jannaiy  term,  for  delects  ib  the  nndertaJdng,  while  ap« 
pellants  were  present  by  their  oounsd,  prosecuting  tlie  ap- 
peal, and  after  their  request  to  file  a  sufficient  undertaking 
made  on  the  hearing  of  the  moticMi  to  dismiss  had  been  de* 
med  by  the  court  Tbp  respondent  contends  that  upon  this 
state  of  facts  there  was  an  abandonmenb  of  the  <  appeal,  and 
that  the  order  of  dismissal  operated  as  an  affirmance  of  the 
judgment  appealed  from*    We  think  otherwise. 

[8  Oregon.]  (485) 
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The  appeal  had  not  been  perfected  by  the  filing  of  an  un- 
dertaking conforming  to  the  requirements,  of  the  statute 
regulating  the  mode  of  taking  appeals  to  this  court,  and  the 
court  had  not  acquired  sufficient  jurisdiction  of  the  case  to 
proceed  and  try  it  upon  i!ts  merite,  and  render  af  final  de- 
cision, either  affirming,  modifying,  or  reversing  the  judg- 
ment appealed  from;  and  this  degree  ol  jurisdiction  we  hold 
to  be  essential  to  give  the  mere  order  of  dismissal  the  ef- 
fect of  affirming  the  judgment  appealed  from,  and  terminat- 
ing the  appeal. 

The  appeal  is  perfected  by  filing  an  undertaking  therefor 
conforming  to  the  statute,  within  the  time  fixed  in  the  stat- 
ute, or  such  further  time  as  may  be  allowed  by  the  court- 
(Code,  sees.  527,  528.)  Until  thus  perfected^  the  appeal  is 
w,holly  ineffectual,  {V<myon  Boad  Company  v^  Lawrence^  S 
Oregon,  519.)  The  appeal  must  be  peclEeeted,  and  the 
transcript  filed  within,  the  time  allowed  by  law,  before  the 
appellate  court  has  an^  jtrisdiction  of  the 'cause.  (Code, 
sec  681.) 

The  appellate  court,  upon  an  attempted  appeal  as  de- 
fective as  this  one  waS,  Had  no  oxh&r  jurisdiction  over 
the  case  than  to  dismiss  it  without  affirming  the  judgment 
or  decision  appealed  from.  (Fassinah  v.  Baumgartner^  3 
Or.  469,  Long  v.  Sharp^  5  Or.  ^t^.jt    .  t .  , .  .  :  >      • 

We  have  examined  the  authorities  cited  by  the  respond- 
ent carefully,  and  fitld -no  case  iainong  them  .wh»e  it  has 
been  held  that  an  order  ifianiissing  an:  appeal  £ir  jurisdic- 
tional defects  amounted  to  an  affinnanoe^of  the  judgment 
appealed'  from,  and  terminated  a  party's  r^t  to  take 
another  appeal  within  the  time  fixed  by  law.  They  seem 
ta  have  been  cftses  where  die  appeal  liad  been  perfected^ 
and  jurisdiction  acquired  by  the  appellate  court,  but  their 
prosecution  had  been  abandoned'  by  appellanta. .  {Simpson 
t7.  Praytfier,  5  Or.  86^  and  eaaes  then  cited.) 
'  Such  being  the  vierw  enttftained.by  the  oourt^  the  motioa 
to  dismiss  will  ba  deiuad. 
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THE  STATE  OF  OREGON,  ax  bbl.  J.  H.  MABoirtr, 
Resfondbnt,  v.  J.  D.  McKINNON,  B.  J.  PAGE,  J. 
a  SHUPE,  AND  GEORGE  R.  SAGRY,  Appellants. 

A 

Sana  or  Afpeait— £»»»  nor  Assigned.— -No  error  not  ^p^lficallf 
assigned  in  the  notice  of  appeal  will  be  considered;  butrthe  court 
will  take  judicial  notice  of  the  lack  of  jurisdiction  in  the  court 
bdow,  appearing  on  the  face  of  the  record. 

iKH.— A  sUtement  in  the  notice  that  "the  decision  and  judgrment  are 
against  law,"  is  not  specific  under  th^  statute,  and  shouVl  be,,  dis- 
regarded. 

PtoCEEDING    FOR    CONTEMPT— AmDAVtr    MfilELY    EVIDENCE.— A    COUriCtte 

affidavit  Oed  in  a  proceeding  for  contempt  ia  not  a  "Reading/'  b^t; 
evidence  merely^  fuid  the  facts  stated  in  it  may  be  eebutted  hy^ 
other  evidence  without  a  formal  replication. 

Idem— Questions  op  Fact  not  Examined  on  Appkal.— The  queitionf 
opon  the  hearing  of  a  rule  to  show  cause,  as  well  as  the  queMiofl^ 
on  the  trial  of  a  procecdir^ .  for  contempt  are  those  of  fact 
merely,  to  be  detenmned  on  all  the  evidence  taken  by  the  court 
.  below,  and  this  court  will  not  disturb  such  determination,  unless  for 
errors  of  law  or  want  of  Jurisdlctibn  appealing  upon  tiwehm- 
icriflt  .  .      ^/    ,.    •  -1 

iBm-^JURisoicriON  ONtY  ExEsciSED  DuiuKG  Term. — ^The  judge  of  the 
circuit  court,  in  vacation,  has  no  power  to  hear  and  detennine 
charges  of  contempt  for  disobeying  judgmenta  or  onlers  oi.cciurt. 
The^eatdustve  jttcisdictian  orc^  ^ch  charges  belong^  to  the  cout^ 
^hose  judgments  or  orders  hav«e  beep  disobeyed,  and  can  on^v  W 
exercised  during  term.    .  .         '  ^ 


-  * 
I 


Affeai<  from  Douglas  County.  Tlie  Ifeoto  irei«taled:ia 
the  opinion.  -      .         .  ^ 

Hermon  and  BaU,  for  appellant.    . 
Wm,  B.  WiUis,  for  respondents- 
By  the  Court,  Watson,  J. : 

It  appears  from  the  transcript  that  this  was  a  proceeding* 
for  contempt,  under  tit.  4,  of  chap.  7,  of  the  Civil  Code^ 
based  upon  the  following  affidavit  and  motion :    *        * 

^In  the  circuit  court  for  the  county  of  Douglas,  Stat«  of 
Oregon.  .  .. 

^*Stats,  of  Obegon,  XX  BEL.'J^  W.  Mahohey^  Platfailiffv 
17.  J*  D.  McEoNKON,  AiiVA  P1K1&,  J.  H.  Shupb,  £.'  J.  PAisB^ 
and  6x0.  B.  Sagrt,  defendants. 

"Action  at  law  to  prevent  the  usurpation  of  office. 
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^Starto  of  Oregon,  Coimty  of  Douglasy  ss*: 

^I,  William  B.  Willis,  bemg  duly  sworn,  say  I  am  attor- 
ney for  plaintiff  aboire  named;  that  said  plaintiff  did, 
on  the  twenty-fifth  day  of  June,  1879,  recover  judgment  in 
iSie  aborve  entitled  court  and  cause  against  the  said  defaod-* 
ants,  J.  H.  Shupe,  E.  J.  Page,  and  George  B.  Sacry;  that 
they  were  guilty  of  usurping  and  unlawfully  exerciaing  the 
office  of  trustees  of  the  city  of  Oakland,  and  thai  they  b^ 
excluded  therefrom;  that  I  am  inf<«ned  and  believe  that 
the  said  defendants,  E.  J.  Page  and  John  H.  Shupe,  in  dis- 
obedience of  said  lawful  judgment,  continue  to  and  do  now 
uStirp  and  exercise  the  office  of  trustees  of  said  city  of  Oak- 
land, and  refusing  and  neglecting  obedience  to  said  judj^ 
m^ftt  WziUAH  B.  WiLua» 

^  Subscribed  and  sworn  to  before  me^  August  26,  1878l 

**T.  R  SHramAN,  CHerk. 

^ow  conies  the  plaintiff  above  named,  and  moves  this 
Hon.  J.  F.  WatscHi,  judge  of  the  above-entitled  conzti  upon 
the  foregoing  affidavit,  for  a  warrant  of  arrest  against  ttio 
said  defendants,  K  J»  Page  and  John  BL  l^upe,  to  answer 
for  contempt  in  neglecting  and  refusing  to  obey  said  jndg* 
ment  W.  £.  Wnxis,  I^aintiS's  Attomqr*" 

Upon  this  affidavit  and  moti<m,  the  judge  of  the  circuit 
Qonrt  m$d^$gi,wiv^7  rqquiiiiig  said  Page  ^itd  Shupe  to  ap- 
pear on  September  4,  1879,  and  show  cause  why  they 
should  not  be  arrested  to  answer  said  charge  of  contempt 

At  said  date  they  appeared  and  filed  «  ooimter*affidavit| 
denying  any  violation  of  t|ie  judgment  described  in  the  affi- 
davit of  Willis,  and  any  intentional  contempt  of  the  oonrt^ 
and  setting  up  an  alleged  legal'title  or  right  to  ekereise  due 
^See  of  trustees  of  the  city  of  Oakland,  acquired  sobse- 
quent  to  the  rendition  of  the  judgment  of  exdusion  above 
referred  ta  This  diowing  was  held  insufficient,  and  on 
September  16,  1879,  said  judge  made  an  order  that  a  war- 
rant for  the  arrest  of  said  defendants  be  issued,  returnable 
on  the  nineteenth  day  of  the  same  month. 

At  s^id.  date,  said  proceeding  was  finally  heard  and  do- 
termined*    Defendants  Shupe  and  Page  were  adjudged 
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gnilty  of  contempt  of  coart,  as  charged,  and  fined  one 
dollar  each,  and  ordered  to  pay  the  costs  and  disbars^- 
ments  of  the  proceeding.  And  the  said  defendants  Shupe 
and  Page  appealed,  and  in  their  notice  of  appeal  assign 
the  following  errors: 

1.  That  the  decision  and  judgment  are  against  law. 

2.  That  the  decision  and  judgment  of  the  court  ar« 
against  the  facts  admitted  in  the  pleadings,  and  are  contrary 
to  law. 

3.  That  the  court  erred  in  its  order  made  on  the  twenty- 
seventh  day  of  August,  1879,  on  the  defendants  to  show 
cause  why  a  warrant  should  not  be  issued  to  arr^  them  to 
answer  said  charge,  for  the  reason  that  the  affidavit  of  Wm. 
R.  Willis,  and  the  motion  of  plaintiffs  filed  therewith,  de^ 
signed  as  the  complaint  in  said  proceeding,  is  insufficient 
to  give  the  court  jurisdiction  to  make  the  said  ordec 

4.  The  court  erred  in  its  order  for  a  warrant  of  arrest 
against  the  said  appellants,  made  and  entered  on  the  six- 
teenth day  of  September,  1879,  to  answer  said  charge,  for 
the  reason  that  the  answer  and  affidavit  of  the  appellants, 
iiled  in  said  proceeding  on  the  fifth  day  of  S^pteihber, 
1879,  is  in  all  things  a  sufficient  showing  that  said  defend- 
ants (appellants)  were  not  acting  in  contempt  of  the  pr^ 
▼ioiis  decision  and  judgment  of  said  circuit  couH>,  in  eit- 
erdsing  the  office  of  trustees  ^f  the  city  of  Oakland,  but 
under  and  in  pursuance  of  an  allotting  and  certificate  of 
election,  had  and  issued  by  the  inspectors  of  said  etection, 
tmder  and  in  pursuance  of  and  according  to  the  written 
opmion  of  said  circuit  court,  made  and  filed  with  its  d^ 
cision,  in  the  said  action,  according  to  the  statute  in  Such 
esses  made  and  provided. 

Secti<xi  527  of  iiie  Civil  Code,  which  provides  what  a  no- 
tice of  appeal  shall  contain,  declares  that  such  notice  shall 
state  that  the  appellant  appeals  from  the  judgmtot  or  de- 
crw  of  the  circuit  court,  or  some  specified  paift  thereof , 
and  in  case  the  judgment  be  one  rendered  in  an  action  at 
law,  shall  spedfy  the  grounds  of  error,  with^  ndasonaUe 
certainty,  upon  which  the  appellant  intends  to  rely  upk>n  the 
appeoL 
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It  is  plaia  that  the  first  assignment  in  the  notice  does  not 
oomply  with  this  requirement  of  the  statute.  It  is  too 
▼ague  and  general  to  notify  the  respondent  of  the  particur 
lar  issues  to  be  tried  on  appeal,  and  thus  afford  him  proper 
guidance  in  the  preparation  of  his  defense. 

If  one  objection  can  be  urged  against  the  judgment  ap- 
pealed from  under  an  assignment  of  error  so  general  and 
indefinite  as  this  one  is,  them  all  objections  can  be  made 
under  it,  and  the  requirements  of  the  statute  be  wholly  dis- 
regarded. But  neither  reason  nor  authority  leads  in  this 
directi(»i.  On  the  contrary,  wherever  a  statute  has  pro- 
vided for  a  specific  assignment  of  grounds  of  error  on  ap- 
peal, :it  has  been  held  necessary  to  comply  with  such  re- 
quiremeiBfc  (Derby  v.  Eannin,  15  How.  Pr.  82;  Chnstmam 
V.  Posh,  16  Id.  17;  25  Cal  478;  30.Cal.  509;  Dolph  v. 
Nickum^  2  Or.  202;  Riokey  v.  Ford,  Id.  251.) 
;  W^  ean  not  regard  this:assiganxent,  because  it  dpes  not 
q)ecify'  any  particular  ground  of  error  upon  which  appel- 
lants intend  to  rely  on  this  appeaL 

,  The  second  ground  of  error  assigned  in  the  notice  is  npou 
^,  supposed  admission  iiD  the  ^^pI^adinga,'^  by  which  we  uhi- 
4}er$tond:  is  .meant  tJie  affidavit  and  counter.  a£^avit  before 
xef erred  to ;  but  these^  ure  not  ^^pleadings''  in  thi^  prop^ 
sense  of  the  term,  aiid  the  ordinary  roles  of  law  govemijDic; 
the  constructi<Ma  of  pleadisgs  in  an  action  at  law  are  no^ 
applicable^ 

.  The  counter  affidavit  was  nothing  more  than  evidence 
offered  by  defendants  to  rebut  or  explain  away  the  charge 
of  contempt,  on  the  hearing  o|  the.  order  to  show  cause,  an4 
was  ipi  no  sense  a  pleadiiig, 

It  was  a  question  of  fact  whether  they  made  a  sufficient 
showing  of  cause  upon  said  hearing  or  not,  in  view  of  all 
the  evidence  produced  on,  that  occasion,  and  the  decision 
thereon,  unaffected  by  any  error  of  law,  would  not  in  any 
case  be  appealable  to  this  court;  but  this  ruling  or  decisioa 
^as  not  the  final  judgment  in  the  proceeding  from  which  an 
appeal  is  giv^^  by  the  statute,  or  from  which  this  appeal 
was  in  fact  taH^i. 

It  was  a  mere  preliminary  to  issuing  the  warrant  to  arrest 
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die  defendants  to  answer  $aid  cbargei,  and  the  trial  edid  JSnal 
judgment  upon  the  hearing  was  had  oi^  tha  nineteenth  day 
of  September,  1879,  and  cwld  not  have  been  affected  by 
such  preliminary  decision. 

The  third  ground  of  error  is  not  well  taken.  The  affidavit 
of  Mr.  Willis,  we  think,  sufficiently  shows  the  facts  conj- 
stitutiDg  the  contempt,  and  any  person  having  knowledge 
of  the  facts  is  competent  to  make  the  affidavit  under  section 
M3  of  the  Civil  Code.  Whether  Willis  should  be  deemed 
the  relaUMT  or  Mahoney,  is  n^hoUy  inV23iaterial,  so  far  as  the 
jurisdiction  of  the  court  is  conoemed,  to  make  the  order  o» 
defendants  to  show  cause. 

The  fourth  ground  of  ecror  assigned:  in  the  notice  of  apr 
pe^I  rests  upon  the  propo6iti<B3k  that  the  counter-affidavit  of 
defendants,  filed  September  6,>  1879,  under  the  order,  to 
flkow  cause,  established  a  fall  defei^  U^  the  proceeding* 
But  as  we  have  already,  stated,  w^  40'not  so  r^ard  it.  At 
flioBt  it  was, but  evidence  cm  tbe  hearing : of  the  or4er  to 
A(m  cause,,  and  it  could  not  Jbe  used:as;*ey^de^Qe.  even  on 
the  final  trinl,  except  by  consent  .of  parties,  and  the  rei^rd 
does  not  show  that  iti  was  &>  used;  but,. be  that  as  it  may, 
it  vas  the  duty  of  the  court,  upon  the  return  of  the  warr 
not,  under  secti^m  648  and  649,.  to  proceed  to  investigate 
the  diaige  fay  taking  the  i^videnee,  ;wd  npcea  that  evideD^ 
to  detennuie  tb9  guilt  0(r  innoeenoei4>f.i!he.  parties  charged, 
tad  give  judgment.. aeoordiAgly^  ,Obviou£f]ly  tb^. cpijLQ&er- 
aidavit  previously  filed  could  only  be .  intr<pdivp|^  aey  eyi- 
deooeat  modt,  qpoa'  tiusi  Uifeatigatiofi,'  with  any^o^her^^y^ 
deooe produced  at  that  time  by  either.  piMrt?.. 

Bat  the  determination  iwas  one  of  f  aot,  and  unless  some 
CRor  at  law,  calculated  to  affect  that  det^nninatiiMa,  is 
ihown  by  the  veoord,  t^  oourt  will  hold  it  like  all  othfc  de- 
cisions of  fact  in  proceedings* (it law,  conclusive  on  appea}. 
What  evidence^  if  any,  was  taken  on  tb^  final  trial  of  this 
pfDceeding  in  the  oourt  below^  does,  not  appeaa*  from  the 
neoed^  and  we  must  amidiLide  that  it  wa^  -suAo^i^t^.  ^i 
kgil  effect^  to  justify  the  judgment 

It  was  urgefl  hf :  the  eounsel  foirTthe  appellant^  .iHEt  :the 
«SQ]iieBt  baraihat  th»  judc^  «f  tbe  ^ouit  oourt;  )wd 
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power  to  hear  and  determine  this  proceeding  in  vacation, 
although  this  was  not  assigned  as  error  in  the  notice  of 
appeal,  and  does  not  seem  to  have  be^i  questioned  during 
the  proceeding  below. 

The  transcript  discloses  the  facts  that  the  judgment,  in 
respect  of  which  the  disobedience  is  charged  as  a  comtempt, 
was  a  judgment  rendered  by  the  circuit  court  for  Douglas 
county,  at  its  May  term,  1879,  while  the  proceeding  for 
contempt  was  taken  wholly  bef(»'e  the  judge  of  the  court 
in  vacation  after  said  term«  If  this  was  an  error  it  goes 
to  the  jurisdiction,  and  as  it  appears  from  the  record  itself, 
this  court  is  bound  to  take  judimal  notice  of  it^  although 
not  assigned,  or  not  even  appearing  in  the  argument.  If 
this  want  of  jurisdiction  appeared  to  the  judge  before  whom 
the  proceeding  was  had,  at  any  stage,  he  should,  of  his 
own  motion,  have  dismissed  the  cause,  and  this  court,  on 
appeal,  stands  in  the  same  position.  (HoUmgworth  v.  The 
State^  8  Ind.  259 ;  Heyer  v.  Berger^  1  Huff.  Gh.  17 ;  Sv4m  v. 
Christian,  4  Or.  876;  McKay  v.  Freeman,  6  Or.  458.) 

While  every  court  and  every  judicial  officer  !%  under  ear 
statute,  invested  with  authority  to  investigate  charges  of 
contempt  arising  from  disobedience  to  its  or  his  lawful 
judgments,  or  orders,  in  the  manner  provided  by  the  coda, 
and  punish  those  found  guilty,  it  does  not  follow  as  a  logi- 
cal, necessary  consequence  that  either  without  express  stat- 
utory authority  can  ti^e  cognizance  of  such  offenses  against 
the  dignity  or  authority  of  the  other*  Each  has  the  power 
to  enforce  obedimce  to  its  or  his  own  lawful  judgmMSrts,  or 
orders,  in  the  cases  and  manner  provided,  by  prooeedingB 
for  contempt,  but  has  no  suoh  power  in  reference  to  the 
judgments  or  orders  of  the  other  (except  when  the  judged 
order  is  made  in  some  cause  pending  in  the  ooort),  nnlees 
the  statute  expressly  gives  it. 

Section  888  of  the  Civil  Code  declares :  ^A  judge  txAj  ex- 
ercise out  of  court  b31  the  powers  expressly  oenfirred  upon 
a  judge  as  eontradistinguisiied  from  a  courts  and  not  otiter- 
Wise.'' 

Title  4  of  diapter  7,  under  which  this  pnMteidittg  Was 
takeof  never  speaks  oi  ^a  ooort  or  }«i4ge  HMeMrf,"  tat 
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of  **&  ooart  <^  judicial  offioer,"  and  the  line  of  separation  is 
plainly  marked  throughout. 

We  can  not  find  any  authority  given  by  the  statute  top 
holdmg  a  proceeding  like  this  for  eontempt,  in  disobeying 
a  judgment  of  the  oouvt^  before  the  judge  qf  the  court,  in 
?Bcation,  and  he  had  no  such  power  at  oommoQ  law«  {Tay- 
lor v.  MoffaU,  2  Blackf.  805.) 

In  our  judgm^at  the  judge  who  tried  this  proceedmg  be- 
low, in  vacationy  had  no  jurisdiction  in  the  premises,  and 
the  judgment  rend«:ed  by  him  was  roid. 

Such  jud^^it  must  be  reversed,  with  eoets,  and  the  pro^ 
oeedings  in  the  court  below  dismissed* 


STATE  OF  OREGON,  bx  vcel.  J.  H.  Mahontbt,  Respond- 
TOT,  V.  J.  T>.  McKINNON,  E.  J.  PAGE,  J,  H.  SHUPE, 
AKD  GEORGE  R.  SACRY,  Appellants. 

MmnCIPAL  CdBPORATION— BOAID  OF  TrXTSTEB^— JURISDICTION  IN  ELEC- 
TION Contest  not  Exclusive. — ^Thc  provision  in  a  city  charter 
that  the  board  of  trustees  "shall  judge  of  the  qualifications  and 
elcctHMi  of  their  own  members/'  does  not  oust  tiie  iurisdktion  of 
tfat  drctist  court  over  usurpations  of  such  office.  It  will  still  en- 
tertain an  action  under  section  354  of  the  civil  code  against  a  pec- 
ton  unlawfully  exercising  the  office  of  trustee  of  such  city,  and  thie 
provision  in  the  city  charter  will  be  held  as  affording  merely  a 
preKminary  or  cmnulative  tribunaL 

A  Ballot  Written  or  Printed  on  Colored  Paper  is  Illegal,  and 
should  be  rejected  at  any  election  held  under  the  general  laws  of 
this  state. 

br  Cas  op  a  Tib  thsbx  is  no  £LBCTiON.*-*Where,  at  u  election  held 
tinder  the  laws  of  this  state,  two  or  more  candidates  receive  the 
highest  and  an  equal  number  of  votes  for  the  same  office,  neither 
is  elected,  nor  can  either  rightfully  exerdse  the  duties  of  such 
6&ot  until  the  matter  has  been  decided  by  lot,  and  he  has  been 
dedarod  <lu]y  elected  in  the  manner  provided  in  the  code. 

iFP£AL  from  Douglas  County.  The  facts  are  stated  in 
the  opinion. 

Herman  A  BcM^  for  appellants: 

In  order  to  put  tlie  charter  of  the  city  of  Oakland  in  suc- 
cessful operation,  the  act  of  incorporation  has  wisely  pro- 
vided  that  the  inspectors  of  the  first  election  shall  give 
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eertificates  of  election  to  the  saooee^ful  caiidiidate^^;  and  thtki 
the  trustees  thus  elected  shall  judge  of  the  qualification  and 
election  of  their  own  members,  and  decide  cont^ted  elec> 
tions  of  all  town  officers;  and  their  action  is  cpBclusive 
against  this  proceeding.  (Sessioni  Laws  1878,  121-125; 
Tkd  CommonnceaUh^  ex.rel.  McCurdy^  v*  Leachy  44  Penn,, 
sec.  332;  The  CoTwmonweoLtKy  eso  rel.  Yard^  v.  Meseer^  44 
Penn.,  sec  841-8480 

If  the  trustees  under  the  charter  are  not  the  sole  judges 
of  the  election  and  qualification  of  their  own  members,  and 
the  court  has  jurisdiction  to  inquire  into  ihb  legality  of 
their  appointment,  it  will  determine  what  w^  the  will  of 
the  legal  voters  as  manifest  by  their  ballots;  and  the  col- 
ored ballot  was  cast  by  a  qualified  elector  and  received  by 
the  inspectors  without  objection  or  protest,  and  it  should 
bo  counted.  (Cooley's  Const  Lun.  74,  75,  605,  618,  624; 
Kent  V.  Day  J  1  Or.  130 ;  The  People  n.  Cook,  14  Barb.  259, 
293,  294 ;  The  People,  ex  rel.  Brewster  and  Jones,  v.  Kilduff, 
15  111.  600;  Civ.  Code,  672,  sec.  30.) 

The  finding  that  A.  C.  Young  received  a  greater  number 
of  votes  than  each  of  the  appellants  is  against  the  admitted 
facts  by  the  pleadings;  and  the  court  could  not  decide  upon 
his  right  to  the  office.  (Civ.  Code,  p.  184,  sec  854 ;  p.  185, 
sec.  358.) 

While  Young  may  have  held  a  constructive  residence 
within  the  corporate  limits,  he  was  hot  an  actual  resident 
of  the  town  during  the  six  months  next  preceding  the  elec- 
tion, and  was  not  qualified  to  take  the  office.  (Session  Laws 
1878, 122.) 

Wm.  R.  WiUis,  fof  respondents: 

The  irregularities  found  in  the  third  finding  of  facts 
herein  are  sufficient  to  avoid  this  election.  (Session  Laws 
1878,  p.  123,  sec.  4 ;  Civ.  Code,  p.  569,  sec.  18 ;  Id.  pi.  570, 
sec.  22.)  But  if  the  election  be  held  regular,  then  J.  D. 
McKinnon  and  Alva  Pike,  were  the  (mly.  def endante  who  re- 
ceived a  majority  of  the  votes  cast.  (See  fourth  finding  of 
fact!)  A  candidate  is  not  elected  if  he  receives  no  more 
votes  than  others.    (Code,  p.  573,  sees.  35  and  36;  People  y. 


July,  1880.]   'Statt  or  OeeOon  v.  McKinnon.  495 

ifoliter,  28  Midi.  341.)  If  A.  O.  Young  was  not  eli^ble, 
then  the  office  was  vacant.  (Dillon  on  Municipal  Corp., 
sec  135.)  Or  if  he  failed  to  qualify.  (Code,  p.  576,  sec 
48j  sub.  6.) 

It  follows,  then,  that  three  of  the  defendants,  E.'J.  P$^, 
J.  H.  Shupe,  and  George  R.  Sacry,  received  the  highest 
and  an  equal  number  of  votes  for  the  office  of  trustee,  and 
but  two  trustees  to  be  elected — ^three  of  the  five  having 
been  elected — so  neither  of  them  was  elected.'  Tt  appears 
on  the  face  of  this  answer  that  defendants  are  claiming  to 
hold  their  offi(5e  by  virtue  of  the  same  election  and  certifi- 
cate of  the  same  inspectors,  as  they  claimed  when  the  judg- 
ment of  ouster  was  rendered  against  them.  The  inspectors 
of  this  election  had  no  right  to  decide  a  tie  vote  by  lot. 
(Hancock  v.  Barnes^  4^Bush.  Ky.  390;  Sess.  Laws,  1878, 
p.  123,  sec  4;  Id.  p.  125,  sec.  12.) 

The  said  inspectors  having  canvassed  the  votes  and  given 
certificates  of  election,  have  exnkilsted  their  power  over  the 
subject,  and  can  not  afterwards  reverse  their  decision  by 
making  a  different  determination.  {Hadley  v,  Mayor^  33 
X.  Y.  603,  606;  Clark  v.  Buchanan^  2  Minn.  298,  300,  301, 
302;  The  People  v.  Supervisors  of  ffreene,  12  Barb.  217,  221, 
222.)  It  appears  by  the  pleadings  herein  that  the  inspectors 
had  long  before  this  sitting  canvassed  the  vote  and  issued 
f^ificates.  Disobedience  of  this  judgment  in  a  contempt. 
(Code,  p.  241,  sec  640,  sub.  5.) 

By  the  Court,  Watson,  J.: 

It  appears  from  the  trans(5ript  that  this  was  an  action 
commenced  in  the  circuit  court  for  Douglas  county,  upon 
the  relation  of  J.  H«  Mahoney,  for  usurpation  of  office, 
wider  section  354  of  the  Civil  Code. 

The  amended  complaint  alleges:  ITiat  the  plaintiff,  James 
H.  Mahoney,  private  party,  is  a '  resident  voter  and  tax- 
payer in  the  city  of  Oakland,  Douglas  county,  Oregon ;  that 
on  the  fourteenth  day  of  December,  1878,  in  Douglas 
county,  Oregon,  the  defendants,  without  any  legal  right, 
Qsurped  and  intruded  into  the  office  of  trustees  of  the  city 
of  Oakland,  a  public  corporation  created  by  the  authority 
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of  this  state,  and  still  u^ila^i^y  hold  and  exercise  the 
same,  and  prays  judgment  that  defendants  ^re  not  entitled 
to  the  said  office,  and  that  they  be  oustefl  therefrom,  and 
for  plaintiff's  cost  and  disburs^nents  in  this  actioo.  The 
complaint  is  verified  by. the  relator. 

The  answer  of  the  defendants  denies  specifically  eadi 
material  allegatic^n  in  the,  complaint,  except  the  due  incor- 
poration of  the  city  of  Oakland  by  state  authority,  and 
alleges :  The  passage  and  approval  of  the  act  of  incorpora- 
tion, October  17,  1878;  the  provisions  in  said  act  for  the 
election  of  five,  trustees  and  other  city  officers ; .  their  elec- 
tion as  trustees  under  the  provisions  thereof,  on  November 
4,  1878,  by  receiving  a  highw  number  of  votes  than  any 
other  candidates ;  the  receipt  of  certificates  of  election  from 
the  inspectors  appointed  by  said  act;  and  theii*  subsequent 
qualification  for  and  entry  upon  the  duties  of  said  office  of 
trustees  of  said  city,  under  and  by  authority  of  their  said 
election,  December  14,  1878. 

The  replication  denies  the  conduct  of  said  election  ac- 
cording to  the  laws  of  Oregon,  and  alleges  many  instances 
of  irregularity.    Denies  that,  at  die  said  election,  any  of 

«       _  

the  defendants,  except  ^.  D.  McKinnon  and  Alva  Pike,  re- 
ceived a  higher  number  of  votes  for  si|id  office  of  trustee 
than  any  other  candidate  thereat;  and  alleges  that  A.  C. 
Young,  E.  J.  Page,  John  H.  Shupe,  and  John  S.  Sacry,  as 
counted,  received  each  an  equal  number  of  votes  for  said 
office ;  and  denies  that  it  is  under  and  in  pursuance  of  any 
election  or  qualification  that  defendants  exercise  the  office 
of  trustee,  or  that  they  have  any  lawful  right  so  to  do. 

By  the  consent  of  parties,  made  in  open  court,  and  en- 
tered on  the  journal,  trial  by  jury  was  waived,  and  the 
issues  of  fact  as  well  as  of  law,  were  tried  by  the  court  at 
its  May  term,  1879.  After  hearing  the  evidence,  the  court, 
on  July  14,  1879,  and  during  the  term,  filed  its  finding  of 
fact  and  conclusions  of  law,  in  writing,  as  provided  in  sec- 
tion 216  of  the  Civil  Code.  The  findings,  some  nine  in  num- 
ber, are  quite  lengthy,  but  in  substance:  That  an  election 
for  trustees  and  other  city  officers  was  held  in  the  city 
of  Oakland,  Oregon,  on  the  first  Moitday  in  November, 


July^.  1880.]    State  of  Qbegon  v.  McEnrKON.  4^7 

I8789  and  was,  in  all  req>ects,  ocmducted  in  accordance 
wiUi  the  laws  of  Oregon,  with  the  exception  of  certain 
irregularities,  particularly  set  f<»rth  in  the  ^^third  findings" 
^hidi  did  not  affect  the  result  or  render  the  election  in- 
valid, and  occurred  wholly  through,  mistake;  'that  during 
the  election  one  ballot  was  received  under  protest,  the 
name  of  the  voter  written  upon  it,  and  placed  in  the  ballot 
box ;  also  one  ballot,  written  on  colored  paper,  was  received 
and  placed  in  the  ballot-box. 

After  the  close  of  the  election,  and  before  the  result  was 
declared,  both  these  ballots  were  taken  oat  by  the  inspect- 
ors and  rejected  from  the  count  The  first,  on  the  ground 
of  the  voter's  want  of  qualifications;  the  second,  for  not 
conforming  to  the  statute,  which  requires  the  ballot  to  be 
''written  or  printed  on  plain  white  paper.''  That  the  per- 
sons voted  for  on  the  colored  ballot  were  J.  D.  McKinnon, 
.Viva  Pike^  £.  j!  Page,  John  H.  Shupe,  and  Gea  R.  Sacry. 
That  after  the  dose  of  the  count,  the  inspectors  declared 
the  result  to  be  that  J.  D.  McKinnon  had  received  fifty-one 
rotes;  E.  J.  Page,  twenty-seven  votes;  Alva  Pike,  fifty- 
three  votes;  John  H.  Shupe,  twenty-seven  votes;  George 
B.  Sacry,  twenty-seven  votes;  and  A.  C.  Young,  twenty- 
eight  votes.  That  after  the  result  of  the  election  was 
declared,  it  being  claimed  that  A.  C.  Toung  was  ineligiUA, 
he  formally  withdrew  his  name  as  a  candidate,  and  the  in- 
spect(»rs  thereupon  issued  to  the  defendants  the  certificates 
of  electicm  alleged  in  the  answer,  and  that  it  was  under  and 
in  pursuance  of  said  election  and  qualification  the  defend- 
ants exercised  the  office  of  trustees  of  the  city  of  Oakland. 

The  conclusions  of  law  filed  by  the  court  were  in  effect : 
That  the  irregularities  found  did  not  invalidate  the  election ; 
that  said  defeidants  J.  D.  McKinnon  and  Albert  Pike 
were  duly  elected,  and  rightfully  exercise  the  office  of 
trustees  of  the  city  of  Oakland;  that  the  two  ballots  were 
rightly  rejected  by  the  inspectors;  that  A.  C.  Young  was 
duly  elected  at  said  election  to  the  office  of  trustee  of  the 
city  of  Oakland ;  that  neither  of  the  defendants  E.  J.  Page, 
J<dm  H.  Shupe,  or  George  R.  Sacry  was  elected  to  said  office ; 
that  defendants  J.  D.  McEannon  and  Alva  Pike  are  ent»- 

VlII  Ore.- 


.498  Stat*  OP' Oregon  t/.  McEixnon.    [8  Oregon. 


tied  to  judgment;  that  they  are  not.  guilty  of  usurping  or 
intruding  into  said  office^  and  for  their  costs  and  disburse- 
ments, and  that  plaintiffs  are  entitled  to  judgment  against 
the  defendants  E.  J.  Page,  John  H.  Shupe,  and  George  R 
Sacry ;  that  they  are  guilty  of  unlawfully  holding  and  exer- 
43sing  the  office  of  trustees  of  the  city  of  Oakland,  and  that 
they  be  excluded  therefrom,  and  for  costs  and  disburse- 
ments. Judgment  was  rendered  accordingly,  but  not  en- 
tered until  August  1,  1879. 

From  this  judgment,  the  defendants  John  H.  Shupe,  £. 
J.  Page,  and  George  B.  Sacry  bring  this  appeal. 

In  the  notice  of  appeal  several  grounds  of  errors  are 
stated  out  of  which  many  questions  ansa  We  shall  con- 
sider such  only  as  are  deemed  important  to  a  proper  de- 
asioa  of  ihe  case. 

The  appellants  claim  that  under  section  five  of  the  act  of 
the  legislative  assembly  incorporating  the  city  of  Oakland, 
the  board  of  trustees  has  exclusive  jurisdiction  over  all 
questions  touching  the  election  and  qualifications  of  their 
own  members,  and  consequently  the  circuit  court  erred  in 
entertaining  this  action; 

The  portion  of  section  five  relied  on  by  appellants  to 
sustain  this  proposition  is  as  follows:  ^Sec,.  5.  That  the 
board  of  trustees  shall  elect  a  president,  keep  a  record  of 
their  proceedings,  and  meet  at  stated  times,  and  at  such 
other  as  the  president  shall  appoint.  They  shall  judge  of 
the  qualification  and  election  of  their  own  membeors,  and 
decide  contested  elections  of  all  town  officers."  (Session 
Laws  1878,  page  123.) 

The  authorities  upon  the  effect  of  such  provisions  in  city 
charters  are  conflicting,  but  the  weight  of  authority  is 
against  the  proposition  contended  for  appellants.  In  Penn- 
sylvania, it  was  held  in  Conimonwealthj  ex  rel.  McCurdy^  v. 
Leach^  44  Penn.  St.  322,  and  Oonynwriwealth,  ex  rel.  Messer^ 
Id.  341,  that  a  similar  provision  in  the  charter  of  Phila- 
delphia excluded  the  jurisdiction  of  the  courts;  and  the 
same  doctrine  is  held  in  Peabody  v.  School  Committee  of 
Boston,  115  Mass.  383.  The  decisions  in  these  cases  are 
-evidently  based  upon  the-  seeming  analogy  between  thosi^ 
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bodies  which,  under  city  goTemment,  are  commonly  em- 
powered to  pass  such  ordinances  as  the  public  needs  or  in- 
terests of  the  dty  may  require,  and  the  respective  houses, 
constituting  the  state  and  national  legislatures,  and  the 
siinilarity  of  the  words  used  in  the  city  charters  and  state 
and  national  constitutions,  in  defining  the  powers  of  these 
respective  bodies,  to  decide  upon  questions  concerning  the 
election  and  qualifications  of  their  members. 

In  the  more  recent  case  of  the  Commonwealth  v.  Allen^  70 
Penn.  SL  465,  this  asserted  analogy  is  ably  refuted,  and 
propositions  announced,  if  not  a  decision  made,  in  evid^it 
opposition  to  the  doctrine  laid  down  in  the  earlier  Pennsyl- 
Tania  cases  above  cited.  In  rendering  the  decision,  the 
court  says:  "The  right  of  this  court  to  issae  the  writ  of 
quo  igfirranto  to  determine  questions  of  usurpation  and  for- 
feiture of  office,  in  a  public  corporation,  can  not  be  ques- 
tioned." 

But  the  true  principle  is  to  first  ascertain  the  intention  of 
the  legislature  in  the  particular  case,  and  then  follow  it ;  and 
the  great  preponderance  of  the  authorities  hold  "that  the 
jurisdiction  of  the  courts  remains  in  such  cases,  unless  it 
appears  with  unequivocal  certainty  that  the  legislature  in- 
tended to  take  it  away ;  and  that  language"  (like  that  quoted 
above  from  the  Oakland  city  charter)  "will  not  have  that 
effect,  but  be  construed  to  afford  a  primary  or  cumulative 
tribunal  only,  and  not  an  exclusive  one."  (1  Dillon  on  Cor- 
porations, sec.  141,  and  cases  cited  in  note  2.) 

People  V.  Holly  page  479  of  the  Reporter  for  April,  1880, 
decided  by  the  New  York  court  of  appeals,  is  to  the  same 
effect,  and  contains  an  exhaustive  and  very  able  discussion 
of  the  whole  subject  In  this  view  we  fully  coincide,  both 
on  the  ground  of  authority  and  sound  reason. 

Appellants  make  no  objection  to  the  action  of  the  inspec- 
tors in  rejecting  the  ballot  for  disqualification  of  the  voter; 
but  claim  that  the  court  below  erred  in  holding  that  the  in- 
spectors rightly  rejected  the  colored  ballot.  The  authorities 
cited  to  sustain  this  proposition  are  not  in  point.  They, 
perhaps,  sufficiently  illustrate  the  principle  governing  the 
construction  of  statutes  defining  the  duties  of  public  officers 
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as  to  their  being  mandatory  or  directcwy  merely,  and  the 
reluctance  of  the  courts  to  construe  statutes  providing  the 
manner  of  elections,  so  as  to  defeat  the  public  will  as  ex- 
pressed through  the  ballot-box;  but  disclose  no  instance 
where  a  voter  has  been  accorded  the  privilege  of  disregard- 
ing a  plain  provision  of  law,  intended  to  promote  the  purity 
and  secure  the  independence  of  elections,  even  in  deposit- 
ing his  vote. 

Section  80,  page  672  of  the  code,  provides  that  "all  bal- 
lots used  at  any  election  in  this  state  shall  be  written  or 
printed  on  plain  white  paper,  without  any  mark  or  desig- 
nation being  placed  thereon,  whereby  the  same  may  be 
known  or  designated.'' 

The  voter  in  this  instance  is  conclusively  presumed  to 
have  had  knowledge  of  this  requirement,  and  to  have  had 
it  in  his  power  to  comply  with  it,  by  using  a  proper  ballot. 
It  was  a  matter  entirely  under  his  own  control,  and  if  he 
chose  to  disregard  the  law,  he  can  not  complain  if  the  con- 
sequence was  that  his  vote  was  lost 

It  may  be  contended  that,  as  the  protection  of  the  voter 
h  the  object  of  the  law,  he  might  waive  it  But  this  prac- 
tice might  be  carried  to  such  an  extent  as  to  expose  others 
and  deprive  them  of  the  benefits  of  that  secrecy  which  the 
law  has  endeavored  to  throw  around  the  ballot-box.  {Com- 
monwealth  v.  Wallper^  S.  &  R.  29,  cited  in  American  Law 
of  Elections,  sees.  401  and  402.) 

The  correct  principle  is  announced  in  the  case  of  item;. 
Rhodes^  46  Cal.  398,  which  holds  ^i>hat  a  ballot  cast  by  an 
elector  in  good  faith  should  not  be  rejected  for  failure  to 
comply  with  the  law  in  matters  over  which  the  electcnr  had 
no  control,  such  as  the  exact  size  of  the  ticket,  the  precise 
quality  of  the  paper,  or  particular  character  of  type  or 
heading  used,  where  the  law  has  provisions  to  that  effect; 
but  if  the  elector  wilfully  neglect  to  comply  with  require- 
ments over  which  he  has  control,  such  as  seeing  that  his 
ballot  when  delivered  is  not  so  marked  that  it  may  be  iden- 
tified, the  ballot  should  be  rejected."  (American  Law  of 
Elections,  sec  403.) 

The  case  under  consideration  is  clearly  within  the  princi- 
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pie  of  the  case  just  dited,  and  as  dearly  without  the  statu- 
tory requirements  contained  in  tbe  section  of  the  code  above 
quoted,  and  we  think  the  colored  ballot  was  properly  r^ 
jected. 

It  is  claimed  that  the  court  below  erred  in  finding  that  A. 
G.  Young  was  elected  as  one  of  the  trustees  of  the  city  of 
Oakland.  Young  not  being  a  party  to  the  action,  the  find- 
ing  of  the  court  was  not  conclusive  as  to  his  right,  yet  it  was 
a  fact  to  be  ascertained  by  the  court,  in  order  that  it  might 
be  enabled  to  decide  the  real  question  in  issue,  whether  ap- 
pellants had  or  had  not  been  elected.  If  Young  had  been 
elected,  they  had  not  Upon  the  facts  found  by  the  court 
below,  Young  was  elected,  and  it  was  properly  so  held  by 
that  court 

The  only  remaining  question  material  to  be  considered  is, 
whether  there  was  any  error  in  the  holding  of  the  court  be- 
low, that  upon  the  facts  found  neither  of  the  appellants  was 
elected  to  the  office  of  trustee  of  the  city  of  Oakland.  Upon 
the  facts  as  found  by  the  court,  these  three  candidates  re- 
ceived twenty-seven  votes  each,  but  there  were  only  two 
offices  to  fill.    It  was  a  case  of  a  tie  vote. 

Section  16,  article  2,  of  our  State  constitution,  provides 
that  in  all  elections  held  under  it  the  persons  receiving  the 
highest  number  of  votes  shall  be  declared  duly  elected ;  and 
our  dvil  code,  section  86,  page  578,  provides  the  mode  of 
proceeding  where  the  requisite  number  of  county  or  precinct 
officers  shall  not  be  elected  by  reason  of  two  or  mor^  per- 
sons having  the  highest  and  an  equal  number  of  votes  for 
die  same  office.  Upon  such  proceedings  the  successful 
party  is  declared  duly  elected,  and  this  is  equivalent  to  re- 
ceiving the  highest  number  of  votes.  But  until  this  is  done, 
in  accordance  with  the  statute,  neither  is  elected.  (Amer- 
ican Law  of  Elections,  sees.  169  and  170 ;  People  v.  Moliter^ 
23  Mich.  841;  Hancock  v.  Barnes^  4  Bush.  Ky.  890.) 

Whether  A«  C.  Young  was  eligible  or  not  is  not  for  us  to 
consider,  as  that  was  a  fact  found  by  the  court  below  upon 
the  evidence,  which  is  not  before  us;  but  that  his  formal  at- 
tempt to  withdraw  his  name  as  a  candidate,  after  the  result 
1918  aoDOimced  by  the  inspectors,  was  ineffectual,  we  have 
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no  hesitancy  in  declaring,  and  it  follows  that  tiie  certificates 
of  election  thereupon  issued  to  appellants  were  illegal  and 
void- 

If  it  should  be  held  that  the  inspectors  had  the  power 
under  the  charter  to  take  the  proceeding  provided  for  in 
section  36,  page  578  of  the  code,  and  decide  by  lot  in  a  case 
like  this,  between  the  different  candidates,  ^d  declare  the 
successful  candidates  duly  elected,  it  could  not  aid  the  ap- 
pellants in  this  case,  for  the  simple  reason  that  those  steps 
were  not  taken  when  they  att^npted  to  exercise  the  dutied 
of  the  office  of  trustees,  and  the  court  below  properly  held 
such  acts  unwarrantable  by  law. 

The  judgment  must  be  affirmed,  with  costs. 


W.  H.  REMDALL,  Respondent,  v.  S.  O.  SWAC3K- 

HAMER,  Appeixant. 

Sheriff's  Jury — Effect  of  Verdict. — ^The  verdict  of  the  jury,  ren- 
dered in  writing  and  signed  by  the  foreman,  under  section  284  of 
the  Civil  Code,  operates  as  a  full  indemnity  to  the  sheriff  pro- 
ceeding in  accordance  therewith. 

Idem. — Where  the  verdict  is  against  the  claimant,  he  can  not  after- 
wards maintain  an  action  against  the  sheriff  for  the  recovery  of 
the  possession  of  the  property,  or  for  damages  for  taking  it,  so 
long  as  the  sheriff  proceeds  in  accordance  with  the  execution  under 
which  the  property  was  seized. 

Appeal  from  Union  County.  The  facts  are  stated  in  the 
opinion. 

Baker  <&  Eakin^  and  Dolph^  Bronaitghy  Dolph  dk  Siman^ 
for  appellant: 

It  will  be  at  once  perceived  that  the  correctness  of  the 
ruling  and  judgment  of  the  court  below,  in  deciding  that  the 
facts  stated  in  said  portion  of  the  answer  which  was  stricken 
out  are  insufficient  to  constitute  a  valid  defense  in  this 
action,  depends  upon  the  proper  Construction  of  the  mean-* 
ing  and  effect  of  sections  283  and  284  of  title  1,  chapter  3, 
page  166  of  our  civil  code.  What  is  meant  by  the  language 
used  in  said  section  284,  wherein  it  is  declared  that  ^Hhe 
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verdict  of  such  jury  being  rendered  in  writing,  and  signed 
b}-  the  foreman,  shall  be  a  full  indemnity  to  the  sheriff, 
proceeding  in  accordance  therewith,  but  shall  not  preclude 
the  claimant  from  maintaining  an  action  at  law  for  the  re- 
covery of  the  possession  of  such  property  or  for  damages 
for  taking  the  samef 

We  believe  and  maintain  that  the  only  possible,  rational 
interpretation  of  this  statute  is  that  the  sheriff  is  fully  eiz- 
onerated  by  such  verdict,  leaving  the  claimant  to  se^  re- 
dress by  maintaining  his  action  for  tlie  recovery  of  the 
property,  or  its  value,  and  for  damages  for  taking  the  same . 
against  the  plaintiff  in  the  execution  or  the  purchaser  at 
sheriff's  sale.  We  are  at  a  loss  to  perceive  how  or  in  what 
sense  the  verdict  can  be  at  all  an  indemnity,  much  less  a 
'foU  indemnity"  to  the  sheriff,  if  he  is  neverthdess  still 
liable  for  the  return  of  the  property,  or  ite  value,  to  the 
claimant,  and  for  damages  for  taking  the  Same,  whidi  is  all 
that  could  be  recovered  if  the  verdict  were  no  indemnity 
whatever  to  him,  or  if  he  occupied  the  position  of  a  private 
person,  found  guilty  in  replevin  in  the  cep^  and  detmet. 

A  ccmstruction  similar  to  that  for  which  we  thus  contend 
has  been  placed  upon  analogouis  statutes  in  the  following 
cases:  Storms  v.  Eaton,  b  Neb.  453;  PatPj/v*  Mansfidd^  B 
Ohio,  369,  870;  11  Ohio  St.  5S2;  AUey 'i>.  SearlB,  4  Id.  598; 
Ralston  v.  Oumler,  12  Id.  Ill;  18  Ind.  439;  Jone%  v.Oairdk 
Co^  16  Ohio  St.  420;  Fisher  v.  Goi^don^  8  Mo.  887;,  Camfaa 
V.  Ohapmany  7  Id.  175 ;  Rowe  v.  Bo'vben,  28  111.  117. 

The  California  decisions  are  based  upon  an  entirely  dif- 
erent  statute,  which  does  not  make  the  verdict  of  the 
sheriff's  jury  any  protection  whatever  to  the  officer,  but 
only  advisory  to  him.  (See  Perkins  v.  TJiomhvrgh,  10  CaL 
189-192.) 

Framk  M.  Ish  afid  Shattuck  <&  KUHn,  for.  respondent : 

The  sole  point  presented  by  this  transcript  is,  whether 
jiie  verdict  of  a  sheriff's  jury  constitutes  an  adjudication  or 
judgment  which  bars  the  claimant  thereafter  to  set  up  title 
to  the  property.  Section  288  of  the  Civil  Code  provides 
ihit  ^han  personal  property  shall  be  seized  by  virtue  of 
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any  execution,  and  any  person  other  than  the  defendant 
shall  claim  such  property  or  any  part  thereof,  and  shall 
give  notice  thereof  in  writing,  the  sheriff  may  summon  from 
his  county  six  persons  qualified  as  jurors  between  the  par- 
ties to  try  the  validity  of  the  claim,  giving  five  days'  notice 
of  the  time  and  place  of  the  trial  to  the  plaintiff  in  the  exe- 
cution, or  his  attorney." 

And  there  are  in  secticm  284  the  following  provisions: 
^'On  the  trial,  the  defendant  and  claimant  may  be  exam- 
ined by  ihQ  plaintiff  as  witnesses,  and  the  verdict  of  such 
jury  being  rendered  in  writing  and  signed  by  the  foreman, 
shall  be  a  full  indemnity  to  the  sheriff,  proceeding  in  ac- 
cordance therewith,  but  shall  not  preclude  the  claimant 
from  maintaining  an  action  at  law  for  the  recovery  of  the 
possession  of  such  property,  or  for  damages  for  taking  the 
same."  Section  286  provides  that  notwithstanding  the  ver- 
dict may  be  for  claimant,  the  plaintiff  may  have  the  prop- 
erty  sold  by  indemnifyiii  the  sheriff.  Thereis.no/roX 
sion  for  notice  to  claimant  of  the  time  and  place  of  trial 
and  no  provision  for  appeal. 

This  verdict  can  not  be  pleaded  as  a  bar  unless  it  is 
^^the  final  determinati<m  of  the  rights  of  the  parties.'' 
(Civil  Code,  sec  240.)  This  is  not  a  judgment,  because  not 
r^dered  by  any  court  There  are  no  courts  under  our 
constitution  except  supreme,  circuit,  county,  and  justice 
courts.    (Constitution,  art  7,  sec.  1,  p.  87.) 

The  plea  is  bad  for  uncertainty.  Jacob  Bros,  dk  Co,  v. 
James  BemdaU  et  al.  is  not  a  sufficiently  definite  description 
of  the  parties  to  the  judgment  The  greatest  effect  such  a 
verdict  can  have  is  as  evidence  on  the  measure  of  damages. 

Herman  on  Executions,  sec.  189,  in  speaking  of  these  in> 
quisitions,  says:  ^^ Which  action  by  the  officer  may  be  gLvesk 
in  evidence  to  prove  that  he  acted  without  malice  and  will 
mitigate  damages  in  an  action  against  him  for  taking  the 
goods  from  a  third  person."  ^^And  as  it  is  not  a  proceed- 
ing immediately  from  the  tribunal  from  which  the  process* 
issues,  but  merely  to  indemnify  the  officer  in  making  his  re- 
turn to  the  writ,  they  will  not  set  aside  the  verdict  of  a  jury, 
spinmoned  by  an  officer  to  inquire  in  whom  the  property^  in 
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the  goods  seized  by  him  under  an  execution^  is  vested.'^ 
"But  this  proceeding  is  not  conclusive  in  any  case  ♦  ♦  • 
and  the  verdict  is  admissible  neither  for  the  claimant  nor 
die  officer  in  an  action  against  him  for  trespass."  (Freeman 
OD  Executions,  254,  275;  12  Hi.  387;  28  Id.  116;  10  Cai. 
190;  28  Id.  123.)  At  common  law  plaintiff  had  the  right  to 
bring  his  action  against  the  sheriff.  (9  Am.  Dea  104  and 
note;  2  N.  H.,  412;  12  Am.  Dec.  893;  2  A.  E.  Mar^all, 
268;  3  Cal.  369;  14  Id.  194;  30  Id.  190;  14  Johns.  84;  20 
Id.  465;  3  Wend.  280.) 

The  plea  in  this  case  was  certainly  bad  unless  the  right  of 
action  was  gone,  unless  the  verdict  was  an  adjudication  b^ 
tween  the  parties.  It  could  not  be  an  adjudication  because 
it  was  not  in  any  court,  and  because  the  statute  expressly 
declares  that  it  shall  not  preclude  the  claimant 

By  the  Court,  Watson,  J.: 

This  is  an  action  against  the  sheriff  of  Union  county,  for 
the  recovery  of  certain  personal  property  seized  by  him  on 
execution,  and  damages  for  the  taking. 

After  the  sheriff  had  taken  possessicm  of  the  property  as 
the  property  of  James  Bemdell,  defendant  in  said  execution, 
the  respondent  served  a  notice,  in  writing,  upon  him,  claim- 
ing the  property.  Thereupon  the  sheriff  summoned  a  jury 
to  try  the  validity  of  the  claim,  gave  notice  to  plaintiff  in 
the  execution,  and  a  trial  was  had  in  substantial  conformity 
to  the  provisions  of  sections  283  and  284  of  the  code,  re- 
salting  in  a  verdict  adverse  to  the  claimant.  Notwithstand- 
ing the  verdict  of  the  jury,  and  while  the  property  was  yet 
in  the  sheriff's  hands,  the  respondent  brought  this  action. 

The  defendant  pleaded  the  verdict  as  a  defense  to  the  ao- 
ti(Hi,  which  plea  and  defense  was  stricken  out  of  the  answer 
by  the  court,  on  the  motion  of  respondent,  as  irrelevant, 
tnd  this  order  of  the  court  below  is  assigned  as  error  on 
this  appeal. 

The  particular  question  presented  to  this  court  for  deter- 
mination is,  whether  the  verdict  of  a  sheriff's  jury  against 
the  claimant,  under  sections  283  and  284  of  the  Civil  Code, 
can  be  pleaded  as  a  full  defense  by  the  sheriff  to  an  adioa 
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brought  by  the  claimant  against  him  for  the  recovery  of  the 
property,  and  damages  for  taking  it 

Section  284  declares  that  the  ^'verdict  of  such  jury,  being 
rendered  in  writing  and  signed  by  the  foreman,  shall  be  a 
full  indemnity  to  the  sheriff  proceeding  in  accordance  ther^ 
with,  but  shall  not  preclude  the  claimant  from  maintaining 
an  action  at  law  for  the  recovery  of  the  possession  of  such 
property,  or  for  damages  for  taking  the  same."  The  ques- 
tion is  upon  the  meaning  and  validity  of  this  section.  If 
the  legislature  had  simply  mooted  that  ^^the  verdict  of  the 
jury,  rendered  in  writing  and  signed  by  the  foreman,  should 
be  a  full  ind^nnity  to  the  sheriff'  proceeding  in  accordance 
therewith,!'  there  would  -be  no  difficulty  in  ascertaining  the 
ineaning.  ^ 

If  the  vet^dict  should  be  f<Mr  the  daiixuint,  the  sheriff  would 
be  justified  in  delivering  the  property  to  him,  unless  the 
plaintiff  in  the  execution  tendered  the  written  undertaking 
«f  ind^nnity  provided  f oir  in  section  286,  and  thereby  made 
it  his  duty  to  proceed  and  sell  the  property  notwithstanding 
the  verdict,  or  if  it  should  be  against  claimant,  tiaie  sheriff 
would  be  fully  protected  by  it  in  retaining  possession  of  the 
,  property,  and  disposing  of  it  accoi^ding  to  the  ccmunands.  of 
the  execution. 

In  either  case  he  would.be  proceeding  in  accordance  with 
the  verdict,  and  no  acti<m  would  lie  against  him  either  to 
recover  possession  of  the  property  of  for  damages.  SucU 
would  be  the  obvious  ajad  natural  import  of  the  words  em- 
ployed. But  by  the  succeeding  clauses  of  this  section,  it  is 
declared  that  ^^the  claimant  shall  not  be  precluded  by  the 
verdict  from  maintaining  his  acti(m  at  law  for  the  recovery 
of  the  property,  or  for  damages  for  taking  the  same."  . 

Do  these  clauses  mean  that  the  claimant  may,  notwith- 
.standing  the  verdict  agai^dthim,  maintain  bis  acticm  agai^ 
the. sheriff  for  the  posisession  of  the  property,  or  for,  dam- 
ages for  taking  it  ?  If  this  is  the  true  meaning,  it  is  obviqu^ 
that  the. '^full  indemnity"  provided  for  the  sheriff  in  the 
^preceding  part  of  .the^tetion  is  gre^itly  impaired;  in  fact, 
.lor  all  practical  purposes,  destroyed.  There  WiOuJd  be  no 
i^.^fiilLindemni<gir,"  practically  no  indemiuty  at  all.  It  would 


July,  1880.]        RBifDATji  V.  Swackhamxr.  507 

be  in  the  power  of  the  claimant,  in  every  case,  after  a  ver- 
dict adverse  to  him,  to  bring  his  action  against  the  sheriff 
while  the  property  still  remained  in  his  hands,  to  recover 
possession  of  it,  with  damages  for  the*taking  and  detention, 
and  if  he  proceeded  in  accordance  with  the  verdict  to  retain 
possession  of  the  property,  and  dispose  of  it  in  obedience 
to  the  onnmands  of  the  execution,  it  would  be  at  his  peril. 

By  the  conmion  law  a  sheriff  might,  upon  his  own  motion, 
summon  a  jury  to  inquire  into  the  right  to  property,  and  the 
verdict,  while  it  did  not  determine  the  right  of  property  be- 
tween the  litigating  parties,  protected  the  sheriff  against  an 
action  for  a  false  return  by  the  plaintiff  in  the  execution, 
when  the  return  was  nvlla  bona  in  accordance  with  the  ver- 
dict of  the  jury.  {Fisher  v.  Gordon^  8  Mo.  386';  Bayley  v» 
BcUij  8  JchBS.  185;  Crocker  on  Sheriffs,  sec.  446.) 

This  is  the  original  of  our  statute,  and  the  statutes  of 
other  states  upon  the  subject,  where  the  consequences  and 
effects  of  such  verdicts  have  been  extended  and  rendered 
more  important.  In  some  of  the  states,  under  their  peculiar 
statutes,  the  proceeding  has  become  judicial,  and  the  ver- 
dict and  judgment  thereon  is  a  final  and  conclusive  deter- 
mination of  the  right  of  property.  (Act  of  Penn.  of  April 
10,  1848;  1  Purden's  Digest  (10 ed.), 643;  68  Penn.  St  60.) 

In  Missouri^  Ohio,  and  Illinois,  the  proceeding  has  been 
held  not  judicial,  and  yet  the  courts  of  those  states  have 
Qniformly  held  that  the  sheriff  was  entitled  to  whatever  pro- 
tection tiieir  peculiar  statutes  declared  he  should  have  un- 
der this  proceeding,  and  that  those  statutes  did  not  conflict 
with  the  provisions  of  their  state  constitutions,  in  every  re* 
spect  similar  to  our  own.  (Fisher  v,  Gordon^  8  Mo.  386; 
Schroeder  v.  Clark^  18  Id.  184;  Patty  v*  Manaf^ld^  8  Ohio 
370;  16  Ohio  Stat.  420;  Rofwe  v.  Bowen,  28  lU.  116.) 

We  think  these,  and  numerous  other  authorities,  not 
necessary  to  cite,  settle  the  questicm  as  to  the  validity  of 
these  proceedings,  and  fully  entitled  the  sheriff  to  whatever 
measure  of  protecticm  the  particular  statute  under  examina- 
tion intended  he  should-  have.  But  the  questicm  still  re-* 
mains  as  to  the  extent  of  the  protection  intended  to  be 
afforded  the  shmff  by  our  own  statute. 
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In  Patty  v.  Mansfield^  8  Ohio,  870,  above  dted,  on  a  stat- 
ute which  provided  that  "such  judgment  for  the  claimant 
as  aforesaid,  shall  be  a  justification  to  the  officer  in  return- 
ing nuUa  bona  to  th6  writ  of  execution,  by  virtue  of  which 
the  levy  had  been  made  as  to  such  part  of  the  goods  and 
chattels  as  were  found  to  belong  to  such  claimant,"  the  court 
held  that  the  decision  being  adverse  to  the  claimant,  pro- 
tected the  sheriff  against  an  action  of  replevin  by  the  claim- 
ant for  the  property,  and  a  plea  thereof  a  full  defense  to 
such  action.  In  rendering  this  decision  Judge  Hitchcock 
says:  "As  the  statute  does  not  specifically  declare  that  in 
such  case  the  officer  shall  be  protected,  it  seems  to  be  sup- 
posed by  the  plaintiff  in  the  present  case  that  he  may  be 
subsequently  subjected  to  an  action  at  common  law  for  the 
property,  or  to  respond  in  damages  for  its  value.  We  think, 
however,  that  such  is  not  a  proper  construction  of  this  stat- 
ute. We  suppose  that  in  the  enactment  of  this  law  the  leg- 
islature had  two  objects  in  view;  one  was  to  enable  an  in- 
dividual whose  property  had,  through  mistake,  been  levied 
upon,  to  recover  the  possession  in  a  summary  manner.  The 
other,  and  the  piincipal,  was  to  furnish  protection  to  an 
officer  of  the  law,  who  should  make  a  mistake  in  the  dis- 
charge of  his  duty.  This  latter  object  would  not  be  effected, 
if,  after  a  trial  of  the  right  of  property,  and  a  decision 
against  the  claimant,  the  officer  could  still  be  subjected  to 
an  action  at  his  suit." 

A  construction  almost  as  broad  was  adopted  by  the  su- 
preme court  of  Missouri  in  the  case  of  Schroeder  v.  Clark^ 
18  Mo.  184,  cited  above.  The  statute  provided  that  "if  the 
jury  find  the  goods  and  chattels  to  be  the  property  of  the 
defendant  in  the  exiecution,  the  verdict,  as  against  the 
claimant,  shall  justify  the  officer  in  selling  such  goods  and 
chattels."  The  court  held  upon  this  statute  that  a  verdict 
adverse  to  claimant  was  a  bar  to  an  action  by  him  against 
the  officer  for  the  possession  of  such  property. 

Adapting  the  liberal  principles  of  construction  observed 
by  the  highest  courts  in  many  of  the  other  states,  in  deter- 
mining the  meaning  and  intention  of  similar  statutes  upon 
the  same  subject,  we  feel  bound  to  so  construe  our  own  :a^ 
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to  give  tKe  sheriff  acting  in  good  faith,  and  in  the  Ui^e  of 
official  duty,  the  fullest  indemnity  which  a  due  regard  fqv 
established  rules  of  construction  will  allow,  keeping  in  view 
the  object  of  the  statute,  and  in  <»:dei*  to  ^ve  every  part  of 
it  a  reasonable  effect,  to  reconcile  all  its  provisions,  and 
escape  any  repugnancy  which  would  render  any  part  void, 
or  the  whole  ineffectual  for  the  fulfillment  of  its  evident 
purpose  and  design,  we  hold  that  the  effect  of  the  verdict 
of  the  sheriff's  jury  under  consideration  was  to  fully  in- 
demnify and  protect  the  sheriff  against  any  action  by  the 
claimant,  for  acts  done  by  him  under  and  by  virtue  of  the 
executicm;  that  the  clauses  in  said  section  284,  succeeding 
the  one  giving  "full  indemnity,"  and  formally  declaring 
the  right  of  the  claimant  to  still  maintain  his  action  to  re- 
cover possession  of  the  property,  or  for  damages  for  taking 
the  same,  notwithstanding  the  verdict,  should  not  be  con- 
strued as  referring  to  the  sheriff,  or  in  any  manner  affecting 
his  "full  indemnity,"  but  as  referring  to  other  parties  thai 
the  sheriff,  who  are  neither  bound  by  the  result  in  this  pro- 
ceeding, nor  derive  any  immunity  therefrom.  (D warns  on 
Stets.,  660,  706;  Sedgwick  on  Stat,  and  Com.  Law,  67,  C" 
62,63.) 

If  this  view  of  the  law  is  correct,  it  was  error  }n  the  cir- 
cuit court  to  strike  out  the  portion  of  appellant's  answer 
setting  up  the  respondent's  claim  and  adverse  verdict  of  the 
sheriff's  jury  thereon  as  a  defense  to  the  action,  and  for  this 
reason  the  order  and  judgment  of  the  court  below  must  .be 
reversed,  and  the  cause  remanded  for  further  proceedings 
in  accordance  with  this  decision. 


■  ■    ■!  Ill  !■ 


THE  CITY  OF  EOSEBURG,  Appbllant,  v.  SOLOMON 

ABBAHAM,  Bxi8P02n>XNT. 

Pleading — I^ublic  NmsANCE— Special  Damage  must  be  Alleged.—^ 
The  complaint  iii<an  action  ior  damages  occasioned  by  a  ptiblic 
nmiiancc  must  allege  facts  showing  that  the  complainant  has  sui- 
fcrcd  fome  special  or  extraordinary  damage,  beyond  what  hrs  been 
occasioned  to  the  public  generally,  or  it  will  be  held  insuiHcient  on 
demnrrer. 


SIO  Gxrr  of  BoasBUSo  v.  Abbawak.      [8  Oregon.. 

Appeal  from  Douglas  County.  The  facts  are  stated  in 
the  opinion. 

Herman  and  BaU^  for  appeUant& 

Wm.  B.  Willis^  f(»-  respondent. 

By  the  Court,  Watson,  J.: 

This  was  an  action  for  damages  under  section  880  of  the 
Civil  Code.  The  pleadings  are  commendably  brief,  and 
omsist  only  of  the  complaint  and  a  demurrer. 

The  complaint  alleges :  ^That  the  plaintiff  is  a  municipal 
corporation,  duly  organized  under  and  by  virtue  of  an  act 
of  the  legislative  assembly  of  the  state  of  Oregon,  approved 
October  8,  1872,  and  as  such  entitled  to  the  public  use  of 
the  public  streets,  lanes,  and  alleys  included  within  its  cor- 
porate limits.  That  the  defendant  has,  since  the  organize  - 
tion  of  said  corporation,  and  still  does  prevent  the  plaintiff 
from  the  use  of  a  portion  of  Washington  street  (particu- 
larly described  in  the  complaint),  within  the  limits  of  said 
city,  by  erecting  fences  across  the  same,  and  inclosing  it  as 
his  private  property.  That  by  reason  of  said  obstruction 
and  inclosure  of  said  street,  the  plaintiff  is  entirely  de- 
prived of  the  use  of  the  same,  to  its  damage  in  the  sum  of 
one  hundred  dollars;"  and  concludes  with  a  prayer  for 
judgment  for  said  sum,  and  ^^that  a  warrant  may  issue  to 
the  sheriff  to  abate  said  nuisance." 

The  defendant  demurred  to  the  complaint  on  the  ground 
that  the  same  did  not  state  facts  sufficient  to  constitute  a 
cause  of  acticm.  The  circuit  court  sustained  the  demurrer, 
and  gave  defendant  judgment  for  costs.  And  from  thia 
ruling  and  judgment  plaintiff  has  brought  this  appeal. 

Section  880  is  as  follows:  '^Any  person  whose  property 
is  affected  by  a  private  nuisance,  <»*  whose  personal  enjoy- 
ment thereof  is  in  like  manner  affected  thereby,  may  main- 
tain an  action  at  law  for  damages  therefor.  If  judpnent  be 
given  for  the  plaintiff  in  such  action,  he  may,  in  additi<m 
to  the  execution  to  enforce  the  same,  on  motion,  have  an 
order  allowing  a  warrant  to  issue  to  the  sheriff  to  abate 
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such  nuisanca  Such  motion  must  be  made  at  the  term  at 
which  the  judgment  is  given,  and  shaU  be  allowed  of  course^ 
unless  it  appear  on  the  hearing  that  the  nuisance  has  ceased, 
or  that  such  remedy  is  inadequate  to  abate  or  prevent  the 
contmaanoe  of  the  nuisance,  in  which  latter  case  the  plaia«- 
tiff  may  proceed  in  equity  to  have  the  defendant  mjoined." 

The  point  claimed  on  the  demurrer  is  that  the  omiplaint 
does  not  state  facts  which  make  out  a  case  either  under  this 
section  or  at  common  law.  That  the  act  complained  of  is 
a  public  nuisance,  for  which  no  acti<m  for  damages  lies, 
and  no  facts  are  stated  in  the  cc»nplaint,  taking  this  case 
oat  of  the  general  rule. 

It  is  ccmceded  that  the  city  of  Roseburg  is  a  perscm 
within  the  meaning  of  the  said  section  880.  It  is  plain  that 
the  act  complained  of  is  a  public  or  common  nuisanoa 
The  fencing  up,  without  authority,  of  a  public  street  in  an 
incorporated  city  affects  a  ri^t  common  to  every  citizen 
thereof  and  works  a  c<Hnmon  injury.  (2  Dill,  on  Mmu 
Corp.,  sees.  520,  521,  and  note  1;  2  Bouvier's  Law  Diet 
246,  title  "Nuisance;"  State  v.  Woodward,  28  Vt  92;  Ffl- 
hge  of  Mankaia  v.  WtUard,  18  Minn.  27.) 

The  general  rule  that  damage  occasioned  by  a  public 
nuisance  will  not  support  an  acticm  at  law  by  the  individual 
suffering  the  same,  is  maintained  by  all  the  authcMitiea 
The  reason  of  this  rule  is  thus  clearly  stated  in  Pittsburg  v. 
Scott,  1  Pa.  St  819 :  "That  the  damage  being  common  to 
tU,  no  one  can  assign  his  particular  portion  of  it,  or  if  he 
could,  it  would  be  extremely  hard  if  every  one  was  allowed 
to  harass  the  offender  with  separate  actions.  For  thia 
reason  no  perscm,  natural  or  corporate,  can  have  an  actioi^ 
for  a  public  nuisance,  fx  punish  it,  but  only  the  common- 
wealth." 

This  same  authority,  however,  holds  that  the  rule  has  its 
exceptions.  After  stating  the  rule  as  above,  it  continues: 
^Yet  the  rule  admits  of  exceptions.  When  a  private  par- 
son suffers  s<»ne  extraordinary  damage,  beyond  other  citi- 
zens, by  a  public  nuisance,  in  that  case  he  shall  have  a  pri- 
vate satisfaction  by  action.  As  if  by  means  of  a  ditch  dug 
across  a  public  way,  which  is  a  common  nuisance,  a  man 


suffer  any  injury  by  falling.  Aharein,  then  for  his  particular 
damage^  which  is  not  comuM^n  to.  others^  the  party  shall 
have  hia  aotion.'*    (Cites  3  Bl  Ocwa..219.)    . 

It  is  argued  as  a.;general  priniclple  that  for  ,au  obstruction 
to  a  highway,  which  is  a  eammon  nuisanqe,  t9A  actioi^.  can 
not  be  supported  by  a  persotn  who  has  suffere4  some  special 
damage.    To  tjb^  same  effect,  both  .^  to  the!  rule  .  and  ex- 
ception, arer  OarrUh  v^  Brawny  5 J.  Me;  256i ;  Jordan  v.  Baso- 
ter^U^  N.  a  470;  .&o7viith:Vn:^.  A.  T.  <7<^.  5,0  Cal.  592,  and 
numerous  other  authorities,  cited  by  counsel  for  respond^it. 
•  While  it  id;  conceded  th/Bit  thp  appelluat  jp.  thi^  ca^,  the 
city  of  Roseburg,  has  every  right  and  r^n^e^.i^  the  pFewx- 
isesr that;  any  piivaie  person  could,  h^.v^  ijt  is.i^^ied,  and -we 
conceive  justly,  that  she  hasfuny  .pior^.    She  .can  n^ai^taJn 
an:  action  for  damages  to  her  corppra,te  riight§,  or  property^ 
only  in  ^»b&&  where^an  individiiai  cpuld  for  like  injuries  to 
his  individual  rights,  or  pnojgerty.  As  a  .corpotr^tion  she  had 
the  same  right  to  use  th^s*^reet  for  ajpy  practical  purpose 
withinthid  scope  of  the  poweip  ico^fei^red  upqn  her  by  hei^ 
charter,  as  any.  of  Ixer  citizens  had.  Any  pern^anent,  unau- 
thorized obstruction  of  tt^^  [Street  would  be  a  public  nui- 
aamce,  affecting  her  rights  equally  wjith  the  rights  of.  all  her 
citizena  It  does  not  appear  that  either  she  or  they  had  any 
title  to  the  land,. or  anything  viore  than  a  public  and  com- 
mon right  to  use:  the  sti^eet  for  ordiuaxy  aq<^  (Qommon  pur^ 
poses.    The  cconplaint  merely  i^leges  that  ^e  has  been 
wholly  deprived  of  the,.p»Uio  uscjoi^  thi?  street.    So  had 
bvery  citizen  of  Boseburg.-    If.  sjjhe.can  jgfiaintain  this  ac- 
tion, so  lean  each'. of  b^  citi^sens  maintain  a  similar  one, 
•without  alleging  special  . damage.,. 
I -No. special  damag^^tnor  Any  fact  .from  wbglch.such  dam* 
age  might  be  deduced,  is  averred,  and  this,  we  hold,  was 
necesskry.  ., 

'    There  was  no  en;or  in  the  ruling  of  the  oourt  below,  sua-, 
tftining  the  demuxtw,  and  the  judgment  must  be  affirmed* 


',         !• 
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a  a  TBNNT  AMD  NBIL  M^SKZIE;  P^BrimiB  uibm; 
TBE  Firm  Naioi  op  TENN Y  &  MoKENZIE,  B&spojid^ 
tRitt,  V.  N.  E.  MtJLrVANBT:  AKD  E.  C  BEMIS,  Ai^^ 

PELLA17T9.         "iJ      "     •  •'         '■   '-.».  ■  '       .:     '    I 

• 

Evidence— Inadmissible  Question. — Where  the'^tontraoti  p^oinded  ion 
the  dsUytry  oi  good,,  ac^nc^  merch^iiitabl^  k>gs,  tp  l^e^.cift  .fipm 
standing  titriber  within  a/  mile  from  a  certain  creek,  and  there  was 
evidence  showing  that  the  logs  wete  cut  witKin  a  fourth  of  a  mile* 
from  said  creek;  iakd'diat  iMre  the  logir  were  cat  tlie' timber  wa^ 
iiiericr,  tjjd  a* great  twjy  trfcca  w^re,  Konen;..  ^^W,  that. the 
question,  "Arc  these  average ,  lojKfS  qn  the,  ground  whjsre  they  were 
cut?"  was  madtnissible.  '       " 

iDEM.-AVherc  a  witness  was  Asfeid  Ihe  qttfefetMH,'*Are  th*^  i»  good 
bgs  as 'other  logs  on  the*  creek ?"  a^4  ^here  w^^^  n6  ^d^nco 
showing  the  ki»d  pr  jc^tf^ity  pf  the  other  logs  on,  th?t.  creek,  or  whaj^ 
particular  othor  logs  on  the  creek  were  referred  to;  Held,  that  the 
question  assumed'a'fati'which'it  wka^e  bb!?cct  6fth^  question 'to 
prore,  and  was  iaconipetent^    "    ;,:  ■  :    :.  *,]    »    -  .  t 

EttWk— Assuming;  Faibjs  hot  in.  E^idji^ce.— It;^^  errof^^si^fficient  to  re- 
verse a  judgment  to  permit  counsel  to  state,  against  objection,  facts 
not  in  evidence  aiid  pertinent  tit  the  isslie,'bf-to  a«stn»e,^  (A^u9i^6l 
such  facts  to  be  iti  the  case  whehdley  are  not  >    >  :    * 

Appeal  £rom  Douglas  County.    Th*^  facte  are  stated  tA 

the  opinion. 


U      J 


Fm.  B.  WttUs^  Ixm  appellants* 

•       ■  •       < 

L.  F.  Lane,  Hermann  dk  l^dXl,  arid  KeUay  <(i)  Burnett,  for 
respondents. 


By  the  Court,  Lord,  C.  J.:  ''^ 


.'I       .  I     .»<••.     • 


•  < 


i: 


The  plaintiffs  allege,  suh^antiaUjr,,  thai  on  tihe  twenty- 
ninth  of  May,  1878,  plapbutiffs  ma^e  ,an.  agreexnent  with  de- 
fendants by  which  plaintiffs  agreed  to.  furnish  def^ndant^ 
afc  thdr  boomr  in  Pass  .creek,  in  Doijiglaa  county,  good, 
sound,  merchantable  Ic^  f?^  the  agreed,  price  of  four  dol- 
lars and  twenty-five  cents  per  one  thoivsand  feet.;  and  do-. 
fendants  agreed  to  scale  :and  p^y  for  each  one  hundred 
thousand  feet  when  placed  in,  flpatii^.,  water  above,  the 

That  plaintiffs  delipeji^ed  in  saic|,.bpoin  one  hundred  and 
sixty-five  thousandi   one  .hundred,  and  sixtyrnine   feet   of 

Vlll-Ore.  » 
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good,  sound,  nMrchantable  logs,  and  also  deUverad  in  float- 
ing water  above  Hie  bo<Hn  one  hundind  and  thirtj*nine 
thousand  six  hundred  and  fifty-four  feet  under  said  agree- 
ment. The  defendants  thereby  became  liable  to  pay  plain- 
tiffs therefor  one  thousand  two  hundred  and  eightjr-fire  dol- 
lars and  forty-nine  cents; 
I  That  one  hundred  and  thirty-five  dollars  has  bem  paid, 

and  there  is  now  due  one  thousand  one  hundred  and  fifty 
dollars.  Plaintiffs  demanded  payment,  but  defendants  re- 
fused to  pay  any  part  thereof.  And  for  other  and  separate 
cause  of  action  alleges  substantially: 

That  by  the  terms  of  said  agreement  defendants  agreed 
to  furnish  the  standing  timber  within  one  mile  of  the  creek^ 
and  to  scal^  and  pay  plaintiffs  for  each  one  hundred  thou- 
sand feet  when  placed  in  floating  water;  and  plaintiffs  were 
to  deliver  to  def«idants,  at  their  boom  in  Pass  creek,  <me 
million  feet  of  good,  sound,  merchantable  logs,  with  priy- 
ilege  of  furnishing  as  much  more  as  they  could  put  in  the 
creek  within  one  year;  that  after  making  said  agreement 
plaintiffs  had  partially  completed  it,  and  had  cut  a  large 
amount  of  logs,  and  were  proceeding  to  ocnnpleticm,  etc.; 

That  <m  the  fourteenth  of  August,  1878,  without  fault  or 
consent  of  plaintiffs,  the  defendants  rescinded  and  breached 
said  contract,  and  refused  to  receive  the  logs  so  cut  and 
ready  to  be  delivered,  and  prohibited  plaintiffs  delivering 
the  same,  and  refused  to  scale  or  pay  for  the  logs  in  float- 
ing water,  and  still  refuse  to  pay  for  said  logs,  etc.; 

That  plaintiffs  have  been  ready  and  willing  to  deliver,, 
and  would  have  delivered  before  the  expiration  of  the  year, 
one  million  five  hundred  thousand  feet,  if  they  had  not 
been  prevented  by  defendants; 

That  plaintiffs  have  been  damaged,  by  defendants  breadi- 
ing  said  contract,  in  the  sum  of  three  thousand  dollars,  in 
addition  to  amount  claimed  in  foregoing  cause  of  action, 
and  the  same  has  not  been  paid;  and  set  up  another  cause 
of  action  not  material  to  this  appeal,  and  demand  judg- 
ment for  four  thousand  and  ninety  dollars  and  fifty  cents. 

Defendants  for  answer  deny  that  the  agreement  was  to 
furnish  logs  at  four  dollars  and  twenty-five  cents  per  thou- 
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sand,  etc.,  bat  allege  that  plaintiffs  were  to  famish  one 
million  ieet  within  one  year,  and  to  keep  logs  on  hand  so 
thit  the  mill  should  not  be  shut  down  during  the  year  for 
want  of  logs,  at  the  rate  of  four  dollars  and  twenty-five  cents 
per  thousand,  with  the  privilege  of  putting  in  more  if  it 
could  be  done  within  the  year,  at  the  same  price.  Deny 
that  the  defendants  agreed  to  pay  for  each  one  hundred 
thousand  feet,  or  any  part  thereof,  imtil  the  contract  was 
eompleted  at  the  end  of  the  year.  Deny  the  amount  of  logs 
deUvered  in  the  boom  and  in  floating  water.  Deny  the  in* 
debtedness  of  one  thousand  one  hundred  and  fifty  dollars, 
or  any  part  thereof.  And  allege  that  no  part  of  the  money 
daimed  was  due  at  the  coomiencnnent  of  this  action,  or  be- 
fore the  completion  of  the  ccxxtract  at  the  end  of  the  year; 
and  for  answer  to  plaintiff's  other  and  separate  cause  of  ac- 
tioo.  Deny  that  by  the  terms  of  said  agreement  defendants 
were  to  pay  for  each  one  hundred  thousand  feet  of  logs  when 
placed  in  floating  water  in  said  creek,  or  any  part  thereof, 
until  said  contract  was  completed  at  the  end  of  the  year. 

Deny  that  def^idants  breached  the  contract  in  any  man- 
ner, or  that  plaintiffs  were  able,  or  willing,  or  would  have 
fornished  <me  millicm  five  hundred  thousand  feet  of  logs 
within  the  year,  or  any  part  thereof,  if  they  had  not  been 
inevented  by  defendant&  Deny  that  plaintiffs  have  been 
damaged  by  defendants  in  any  sum. 

Defendants  further  answering,  and  for  counter-claim,  al- 
lege: That  defendants  have  at  all  times  been  ready  and 
willing  to  perform  the  conditions  of  the  agreement  made 
the  twenty-ninth  day  of  May,  1878,  a  copy  of  which  is  here- 
to annexed,  marked  exhibit  "A,''  and  made  a  part  of  this 
aoswer  as  follows: 

^Exhibit  ^A.' — ^This  article  of  agreement,  made  and  en- 
teed  into  this  twenty-ninth  day  of  May,  1878,  between 
N.  JS.  Mulvaney  and  E.  C.  Bemis,  of  firm  name  of  Mul vaney 
A  Bemis,  parties  of  the  first  part,  and  H.  O.  Tenny  and 
Neil  McKenzie,  of  the  firm  name  of  Tenny  &  McKenzie, 
paities  of  the  second  part  Parties  of  the  first  part  agree 
to  pay  parties  of  the  second  part  four  dollars  and  twenty- 
fi^  cants  per  thoosand  feet  for  good,  sound,  merchantable 
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logs,  deli^f^edtat  the  boom  in  Pass  creek;  .also  agree  to 
furm^h,  tl]y^b^;lor  logs  BOt  to  exceed  a  mile  from  the  bank 
of  the  creek.;  to  scalei  €adi  one  hundred  thousand .  feet  that^ 
is  in  floatmg ;  water. 

'  '*The  parties  of  the  second  part,  agree  to  furnish  logs  to 
the  jjarties  of  the  first  .part,  one  million  feet  with  privilege 
0f .  furnishing  as  much  more  as  can  he  put  in.  the  creek  in. 
tha  year,  f ron^  this  date,  in  the  boom  in  Pass  creek;  the 
partii^  of. the. second  part  shall  keep  logs  on  l^and  for  the 
parties  of  the  first  part,  so  that  the  mill  shall  not  be  shut 
dowu  during  the  year,  an,d  are  to  cut  four  hundred  thou- 
sand £eet)  mor^  or  less,  fxqni  Richey  canyon. 

'  "^  ■     '(Signed)  ''Mui.vANBf  &  BbhiAi  .     . 

"Tbnnt  &  McEbnsib* 
"Witness:  J*.  W.  KitEWSOK, 
"A.  Shbhrelij." 

And  allege :  That  plaintiffs  failed  and  refused  to  comply 
with  said  agreement;  that  they  put  into  the  boom  and  float- 
ing water  a  large  amount  of  unsound  arid  unmerchantable 
logs,  and  prevented  defendants  from  getting  in  logs  to  keep 
thefir  mill  running;  that  their  mill  was  for  a  long  time  shut 
down  by  reason  of  plaintiffs'  failui^  to  perform  the  condi- 
tions of  said  agreement,  on  their  part,  to  defendants'  dam*- 
age  four  thousand  dollars,  and  demand  judgm^eht  for  four 
thousand  dollars. 

.  The  replication  denies  the  allegations  ih  the  counter- 
claim. It  appears  by  the  bill  of  exceptions  that  plaintiffs, 
to  maintain  the  issues  on  their  part,  proved  by  McK^isie 
that  the  timber  in  the  vicinity  of  defendants' mill,  where  the 
logs  were  cut,  was  inferior  timber,  and  thAt  la  great  many 
trees  were  rotten.  William  Rosee  was  called  <by  tiie  plains- 
tiffs,  and  asked :  "Are  these  average  logs  on  th6  ground  where 
they  Were  cut?"  Defendants  objected.  The  court  over- 
ruled the  objection,  and  the  witness  testified :  "They  ^^ere 
areragie  logs  on  the  ground  where  they  wem  cot."  Theton^- 
ti*act  provides*  that  the  logs  were  to  be  good,  sounds  mer- 
chantable logs,  ahd  ito  be  cut  within  a  spaoe  "not  to  exioee^ 
a  mile  from  the  bank  of  the  creek.''  It  is  claimed  that  logs 
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bftSBd  o&  an  avecagia  of  the  timber  in  the  locality  from  where 
they  wer&  to  be  cut,  in  which  there  were  ^4nferior  timber, 
and  a  great  many  rotten  trees,"  would  not  be  the  ^^good, 
sound,  merchantable  legs"  for  which  the  contract  expressly 
pronded. 

It  is  to  be  presumed  that  the  parties  to  the  contract  used 
the  descriptive  words,  '^good,  sound,  and  merohai^table," 
in  the  sense  ^in  which  such  words  are  generally  used  and  ap- 
plied at  the  place  where  the  contract  was  to  be  executed^ 
and  m  that  sense  understood  that  the  particular  locality 
within  whidi  the  logs  were  to  be  cut  contained  that  kind  of 
standing  timber  which  would  furnish  the  ^'good,  sound,  mer- 
cfaantaUe  logs"  for  which  the  c<mtract  called.  The  bill  of 
exceptions  does  not  disclose  any  testimony  from  which  any 
definite  opinion  can  be  formed,  as  to  what  kind  of  logs 
would  be  commonly  considered  in  the  locality  in  which  the 
oontjract  was  to  be  performed,  aa  ^'good,  sound,  and  mer- 
chantableb" 

That  there  were  such  logs  within  the  area  from  which 
they  were  to  be  cut  by  the  contract,  is  a  fact  diredJy  testi- 
fied to  by  the  witness,  Mattoon.  He  testifies  that  ^.^tbe^ 
were  a  plenty  of  good,  sound,  merchantable  1<^  within  a 
mile  of  the  creek,''  and  also  that  plaintiffs '^did  not  out  anjy 
logs  that  were  morethanaquarter  of  a  mile  from  the  creek." 

Taking  the  testimony  of  this  witness  in  coxvpieetion  with 
the  testimony  of  McKenzie^  that  the  timber  in  the  vicinity 
,of  the  mill,  and  where  the  logs  were  cut  fr<Mn,  was  inferior 
timber,  and  that  a  great  many  of  the  trees  were  rotteu,  and 
8ome  idea  may  be  formed  as  to  what  would  be  ^^ayerage 
li^"  on  the  ground  whei^  they  were  cut 

It  should  be  observed,  too,  that  the  testimony  of  McKen- 
zie  does  not  exclude  the  idea  that  there  was  not  sufficient 
standing  timber  not  infericHr,  and  trees  not  rotten,  from 
which  good,  sound,  and  merchantable  logs  could  be  cut 
within  a  mile  of  the  creek,  as  q>ecified  in  the  contract  At 
t  fonner  term,  when  this  same  case  was  before  the  court,  a 
similar  question  was  asked  this  same  witness.  The  ques- 
tum  then  was^  '^Axe  these  an  average  of  the  Logs  <m  Pass 
creek  t"  which  is  not  exactly  identical  wilih.  the  quafiHtion 
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asked  here:  ^^Are  these  average  logs  on  the  ground  where 
they  were  cut?" 

In  passing  on  the  former  question,  the  oourt  said:  ^As 
the  logs  were  to  be  taken  from  the  standing  timber  in  a  par- 
ticular locality,  we  are  of  the  opinion  that  the  question  was 
properly  admitted/'  The  "average  logs  on  Pass  creek/^ 
which  the  court  admitted  to  prove  the  kind  of  logs  for  which 
the  contract  ^pressly  provided,  was  based  on  the  general 
character  of  the  standing  timber  from  the  whole  area  from 
which  the  logs  were  to  be  cut,  and  not  on  any  limited  space 
or  ground  on  this  area  where  the  logs  were  cut.  We  admit 
the  force  of  the  argument  that  a  decision  once  made  in  a 
case  must  continue  to  govern  it,  except  when  the  record  (Xk 
the  second  hearing  contains  evidence  of  different  or  addi- 
tional facts.     (25  Mich.  468.) 

It  is  our  opinion  that  the  question,  ^Are  these  average 
logs  on  the  ground  where  they  were  cutf'  was  not  admissi- 
ble tor  the  purpose  for  which  it  was  offered.  The  oontraot 
was  a  written  one,  and  the  kind  of  logs  to  be  furnished  spe- 
cified, and  it  was  the  agreement  of  plaintiffs  to  cut  from  the 
standing  timber,  within  a  mile  fr<»n  the  bank  of  the  creek, 
such  logs  only,  without  regard  to  the  rotten  trees  and  in- 
ferior timber,  as  would  fairly  comply  with  the  terms  of  the 
contract,  in  the  sense  in  which  the  terms  used  are  oMnmonly 
employed  in  contracts  for  logs  in  this  locality,  as  before  in- 
dicated. 

The  next  objection  is  to  the  testimony  of  H.  O.  Tenny^i 
one  of  the  plaintiffs.  Plaintiffs'  counsd  asked  said  witness: 
^^W^n*e  these  as  good  as  other  logs  on  the  oreekf  De- 
fendants objected,  and  the  objection  was  overruled,  and  the 
witness  answered:  ^I  hauled  logs  for  Comstock,  and  these 
logs  were  as  good  logs  as  I  hauled  for  Comstock.'*  Tlie  ob- 
jection was  not  to  the  question  as  leading,  but  as  irrelevant 
and  inoompetent.  There  is  no  doubt  but  the  question 
plainly  suggests  the  answer  desired.  It  se^ns  to  us  to 
assume,  too,  that  there  were  other  logs  on  the  credc  which 
had  been  shown  to  be,  or  were  the  kind  of  logs  for  which 
the  contract  provided,  and  that  these  logs  in  dispute  were 
as  good  as  such  other  logs  on  the  creek. 
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We  do  not  think  that  a  question  which  assumes  as  a  fact 
that  whidi  is  the  object  of  the  question  to  prove,  is  com- 
petent To  ^cit  competent  evidence  it  must  be  by  an  ap- 
propriate question  directed  to  the  fact  in  controversy. 

Another  objeotiom  disclosed  by  the  IhII  of  exceptions  is 
that  in  the  closing  argument  to  the  jury  the  counsel  for  the 
plaintiff  stated  that  McK^dzie  testified  that  Mulva^ey,  <Mie 
of  the  defendants,  had  agreed  to  remove  the  obstructions 
out  of  the  creek.  This  was  objected  to,  on  the  ground  that 
there  was  no  issue  in  the  pleadings  on  that  question.  The 
court  overruled  the  objection,  and  the  counsel  for  the 
plaintiffs  stated  that  the  defendants  had  agreed  to  clear  the 
creek  of  obstructions,  and  had  failed  to  do  so.  It  appears, 
by  the  bill  of  exceptions,  that  this  evidence  of  McKenzie 
had  be^i  admitted  during  the  trial  without  objection,  and 
&at  some  evidence  had  been  given  tending  to  show  tiiat  a 
portion  of  the  logs  wfaidi  were  in  the  water,  and  which 
were  mixed  with  the  logs  in  dispute,  and  claimed  by  the 
defendants  to  be  rotten  and  unmerchantable,  were  drift  logs 
from  old  drifts  in  the  creek,  and  not  put  in  by  liie  plaintiffs, 
and  that  they  floated  down  the  creek  and  became  mixed 
with  the  logs  of  plaintiffs^  without  their  fault  It  wae  in 
respect  to  this  evidence  to  which  counsel  for  plaintiffs 
alluded  when  he  referred  to  the  evidefioe  of  McKenzie,  and 
counsel  for  defendants  objected.  The  oourt  declined  to 
stop  him,  but  said  to  counsel  that  it  would  in  its  charge  ib- 
.  struct  the  jury  not  to  consider  this  evidence  of  McKenzie, 
and  no  further  allusion  was  made  to  it  by  Mr.  Hermann,  of 
counsel  for  plaintiffs. 

In  his  diarge,  the  c/>urt  said:  ^^There  being  no  issue  in 
the  pleadings  herein,  nor  in  this  contract,  in  regard  to  de- 
fendants cleaning  out  the  creek,  you  can  not  consider  that 
question,  nor  any  testimony  given  on  that  que^on."  We 
do  not  think  that  the  rights  of  defendants  were  prejudiced 
in  this  matter,  when  it  appears  that  the  court,  at  the  time 
the  objection  was  made,  stated  to  counsel  that  he  would  in- 
struct the  jury  not  to  consider  the  evidence  of  McKenzie, 
and  in  his  instructions  specifically  charged  the  jury  therv 
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cotild  not  consider  that  question,  nor  any  testimony  given 
.on  that  question. 

The  next  objection  is  that  counsel  for  the  plaintiffs,  in  his 
argument^  stated  that  the  creek  was  a  public  highway,  aad 
that  defendants  had  obstructed  it  by  placing  a  boom  across 
it  at  their  mill.  Defendants  objected  to  arguing  this  matter 
on  the  ground  that  there  was  no  issue  in  the  pleadings  as  to 
the  creek  or  boom,  and  the  objectiim  was  overruled,  and 
the  counsel  stated  to  the  jury  that  the  defendants  had  ob- 
structed the  creek,  a  public  highway,  by  placing  a  boom 
across  it  without  authority  of  law ;  that  it  was  this  obstruc- 
tion that  prevented  plaintiffs  frmn  separating  the  rotten  and 
bad  logs  from  the  good  logs. 

It  appears  that  defendants  had  offered  some  evidence 
tending  to  show  that  a  portion  of  the  logs  put  in  the  creek 
by  plaintiffs  were  rotten  and  unmerchantable,  and  that  to 
draw  them  out  of  the  cre^,  in  order  to  separate  them  from 
the  good  logs  and  get  them  out  of  the  way  at  the  boom, 
would  cause  them  great  expense.  To  obviate  the  effect  of 
this  evidence,  plaintiffs  offered  some  evidence  tending  la 
diow  that  to  put  them  through  the  boom  and  let  them  float 
down  the  creek  would  cost  but  little.  Defendants  then  of- 
fered evidence  tending  to  show  that  certain  other  persons 
were  proprietors  of  a  dam  and  mill  below  the  boom,  on  the 
creek,  and  would  not  allow  ihem  to  <^>en  the  boom  and  let 
the  logs  pass  down. 

In  his  argument  to  the  jury  the  counsel  for  the  defend- . 
ants  claimed  that  the  defendants  could  not  be  required  to 
open  their  boom  and  let  the  logs  float  down  the  creek,  rather 
than  to  draw  them  out  of  the  creek  With  oxen,  and  it  was  in 
reply  to  this  argument  that  counsel  for  the  plaintiffs  stated 
that  defendants  had  obstructed  the  creek,  a  public  highway, 
by  placing  a  boom  across  it  without  authority  of  law,  and 
that  it  was  this  obstruction  that  prevented  the  plaintiffs 
from  separating  the  rotten  logs  from  the  good  logs. 

There  is  nothing  in  the  contract,  nor  in  the  issue  made  by 
the  pleadings,  in  respect  to  these  matters.  The  only  men- 
tion of  the  boom  in  the  contract  is  the  agreement  of  plain- 
tiffs to  deliver  the  logs  at  the  bo<Mn  in  Pass  creek. 
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Ther&  is  a  question  raised  by  the  evidence  above  stated 
aboat  the  expense  it  wonld  require  to  separate  the  rotten 
logs  from  the  good  logs,  by  opening  the  boom  and  letting 
tiifim  float  down  the  creek,  or  by  Jiauling  them  out  with 
azeo.  If  Pass  creek  is  a  public  highway,  it  will  be  ad- 
mitted ihst  no  one  has  a  right  to  obstruct  it,  and  if  the  de- 
fendants opened  their  boom  and  let  rotten  logs  float  down 
it,  they  would  do  so  at  their  peril,  and  would  be  bound  to 
see  that  they  did  not  thereby  obstruct  its  navigation,  nor 
infringe  upon  the  rights  of  private  individuals.  So,  tbo, 
the  defendants  have  a  right  to  use  a  boom  for  the  purpose 
of  catching  their  logs,  provided  it  does  not  obstruct  the 
Mvigation  of  the  creek;  but.  we  do  not  see  the  relevancy  of 
these  matters  to  the  issue  joined  in  this  action.  If  the 
boom  creates  an  obstruction  to  the  navigation  of  the  logs 
down  the  creek,  it  is  a  nuisance  and  can  be  abated ;  but  that 
question  is  hardly  involved  in  this  case.  There  is  not  only 
DO  allegation  in  the  pleadings,  but  there  is  no  evidence  dis* 
closed  by  the  record  that  authorized  the  counsel  ^to  make 
SQcfa  statement  to  the  jury.  We  think  the  effect  was  to  mis- 
lead and  confuse  the  mind  of  the  jury  to  the  prejudice  of 
defendanta 

It  was  also  objected  that  the  counsel  for  the  plaintiffs 
stated  to  the  jury  that  Mr.  Bemis,  one  of  the  defendants, 
was  absent,  and  had  not  been  called  as  a  witness.  The 
objection  was  that  there  was  nothing  to  show  why  Mr. 
Bemis  was  not  present,  or  what  his  testimony  would  have 
been  if  present  The  court  overruled  the  objection,  and 
connsel  for  the  plaintiffs  stated  that  ^^Mr.  Bemis'  testimony 
was  willfully  suppressed,  and  the  jury  had  a  right  to  pre- 
some  that  if  he  had  been  present  and  sworn,  his  evidence 
wodd  have  been  adverse  to  the  defeQdant&''  To  this  the 
defendants  excepted. 

The  only  charge  made  by  the  court  in  respect  to  this 
matter  was  that  some  evidence  had  been  admitted,  without 
objection,  tending  to  show  admissions  of  Mr.  Bemis,  one 
of  the  defendants^  as  to  the  quality  of  the  logs  furnished 
pl&mtiffs.  Bemis  was  not  sworn  as  a  witness  at  the  trial, 
nor  was  his  evidence  offered.    The  rule  is,  although  fre- 
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quently  violated,  that  counsel  must  confine  themselves  to 
facts  in  evidence  It  is  held  to  be  the  strict  duty  of  the 
court  to  arrest  an  argument  not  based  on  evidence.  (Weeks 
on  Attorneys  at  Law,  sec.  112;  Proffatt  on  Jury  Trials,  sec 
250;  Billiard  on  New  Trials,  sec  40,  p.  224.)  And  if  ob- 
jection be  made  to  this  course  of  argument,  it  is  error  for 
the  court  to  permit  it,  and  a  new  trial  wiU  be  granted. 
(Same  authorities.) 

Counsel  stated  to  the  jury  that  Mr.  Bemis  was  ab- 
sent, and  had  not  been  called  as  a  witne^;  and,  against 
the  objection  of  counsel  for  the  defendants,  ai^ed  that  his 
evidfflice  was  willfully  suppressed ;  and  that  the  jury  had  a 
right  to  presume,  if  he  had  been  present  and  sworn,  that  his 
evidence  would  have  been  adverse  to  the  defendants.  If 
the  fact  was  in  evidence  that  Bemis'  evidence  had  been 
wiUfuUy  suppressed,  there  would  be  no  doubt  of  the  pre- 
sumption, as  claimed  by  the  counsel,  but  the  record  does 
not  disclose  any  such  fact.  It  is  wholly  gratuitous,  and 
assumesy  arguendo^  a  fact  to  be  in  the  case  when  it  is  not. 
This  is  held  to  be  error  sufficient  to  reverse  a  judgment 
when  allowed  agfiins.tthe  objection  of  counsel.  (22  Wis. 
292;  41  N.  H.  817;  75  N.  C.  306;  49  Ind.  33;  26  Ga.  226,> 

The  judgment  is  reversed,  atid  the  case  is  remanded  to 
the  court  below  for  a  new  trial.   '   • 


SARAH  C.  WEISS,  Appellant,  v.  ALBERT  BETHEL, 
WILLIAM  GIRD  et  al.,  .Respondents. 

Where  a  Decree  of  Divorce  is  Silent  as  to  the  Disposition  op 
Property,  the  right  thereto,  given  by  section  495  of  the  Civil  Code, 
may,  in  any  case  requiring  the  interpositioit  of  a  court  of  a|oity, 
be  enforced  in  an  original  suit  in  the  circuit  court  for  the  county 
where  the  real  estate  is  situated,  without  disturbing  the  original 
decree  of  divorce. 

Pleading — Complaint  does  not  State  Facts  CbNsriTtTiNG  Cause  of 
Suit,  When. — ^A  complaint  in  a  suit  brought  to  establish  plain- 
tiffs right  to  an  undivided  one-third  part  of  certain  real  property, 
does  not  state  facts  sufficient  to  constitute  a  cause  of  suit  against 
a  defendant  which  merely  alleges  complainant's  right  to  such  un- 
divided one^third,  and  "that  <tefendiuit  is  in  possession  of  th^ 
.,  whole  of  sajd  property,  and  claims  some  interest  in  the  same  aa 
owner  thereof." 
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Sun  Brought  in  Wrong  County— Ob jectj on,  how  Avoided. — Where 
suit  is  brought  to  determine  an  adverse  claim  to  real  property,  in 
the  wrong  county,  a  subsequent  change,  by  order  of  the  court, 
before  answer,  to  the  proper  county,  cures  the  defect  and  avoids 
the  objection. 

The  Plaintiff  may  Join  in  Her  Suit,  to  enforce  her  right  to  land, 
and  obtain  the  kgal  title  from  one  party,  any  other  parties  who 
may  be  in  possession  claiming  adversely  to  her  right. ' 

Compuint— Fraudulent  Conduct  not  Affecting  Rights. — The  com- 
plaint is  insufficient  as  to  a  defendant  who  is  merely  charged  with 
fraudulent  conduct  which  does  not  affect  the  right  of  complainant 
in  controversy. 

Laches,  What  Delay  Amounts  to. — A  delay  of  over  thirteen  years, 
with  sufficient  knowledge  to  pot  one  on  Inquiry  in  prosecuting  a 
right  where  due  diligence  iz  required,  is  unreasonable,  and  amounts 
to  laches. 

Appeal  from  Benton  County.    The  facts  are  stated  in. the 

opinion. 

Chenoweth  and  Johnson^  for  appellant. 

Bumeti  dk  Kelsay^  and  Thayer  <b  Williams^  for  respond- 
ents. 

By  the  court,  Watson,  J. : 

This  suit  was  originally  commenced  in  the  circuit  court 
for  Jackson  county,  but  afterwards  transferred  to  that  of 
Benton  county,  by  an  order  of  the  coiirt  first  named,  upon 
written  stipulation  of  parties.  After  the  transfer,  plaintiff 
filed  an  amended  complaint,  by  leave  of  the  court,  and  made 
several  other  parties  defendants. 

Her  amended  complaint  states,  in  substance,  that  she. was 
married  to  defendant,  Albert  Bethel,  in  1857,  and  lawfully 
obtained  a  divorce  from  him,  on  the  ground  of  desertioo,  at 
the  Jnne  term,1866,  of  the  circuit  court  for  Jackson  county. 
That,  at  the  time  of  the  divorce,  the  defendant,  Albert 
Bethel,  was  the  owner  of  the  Adam  Holder  donation  land 
<'laim  in  Benton  county,  Oregon,  in  T.  13  S.,  R.  5  W.,  con- 
taining three  hundred  and  one  and  sixty-two  one  hundredth 
acres;  also,  of  lots  1,  2,  8,  and  4,  in  block  3,  of  the  city  ot 
Corvallis  in  said  county.  That  at  the  time  she  filed  her 
cwiplaint  for  divorce  ^e  was  ignorant  of  the  condition  of 
said  real  estate. 

That  said  Bethel  kept  his  business  secret  from  her,  and 
U  her  to  believe  that  he  had  sold  or  effectually  incumbered 
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it^  so  that  at  the  time  she  did  not  know  what  disposition  he 
had  made  of  said  real  estate. 

She  knew  at  that  time  that  he  had  by  some  contrivance 
covered  up  and  secreted  said  land,  but  did  not  know  what 
the  nature  of  the  contrivance  was,  and  was  entirely  igno- 
rant of  any*  and  all  testimony  to  establish  the  same,  and  was 
ignorant  for  a  long  time  after  said  decree  was  rendered  of 
either  the  act  of  said  Bethel  in  secreting  said  property,  or 
the  parties  who  acte^  with  him  in  said  contrivance.  For 
the  above-named  reasons  no  mention  was  made  in  her  ap- 
plication  for  said  divorce.  That  plaintiff  has  since  learned 
that  said  real  estate  was  secreted  and  covered  up  by  the 
following  contrivance: 

That  on  or  about  the  year  1860  the  said  Albert  Bethel 
purchased  of  (me  William  Hunter  the  said  Holder  dona- 
tion land  claim,  and  plaintiff  and  Bethel  took  possession  of 
it  on  the  fourteenth  day  of  January,  1861.  That  the  de- 
fendant William  Gird,  by  a  contrivance  with  said  Albo-t 
Bethel,  procured  a  deed  to  said  land  direct  from  said 
Holder  to  Gird^  which  was  kept  secret  from  plaintiff.  That 
said  Bethel  induced  plaintiff  to  give  up  possession  of  said 
land  to  Gird,  alleging  he  had  leased  it  to  him,  which  was 
false  and  fraudulent,  and  done  to  deceive  plaintiff,  and  did 
deceive  her.  That  said  defendant  Gird  knew  that  said 
land  had  been  deeded  by  said  Hunter  to  Bethel,  and  that 
it  belonged  to  him.  That  prior  to  the  time  said  Hunter 
sold  said  land  to  Bethel,  he  had  purchased  it  of  Holder, 
and  paid  full  value  for  it;  and  that  at  the  time  Holder  sold 
said  land  to  Gird  he  was  not  in  possession  thereof,  and 
had  no  interest  therein.  That  said  deed  was  fraudulent 
and  of  no  effect,  and  done  to  defraud  plaintiff.  That  said 
Gird  and  Holder  knew  it  was  done  to  defraud  plaintiff. 
That  said  Bethel  did  not  record  the  said  deed  from  Hunter 
to  him,  and  that  the  suppression  of  said  deed  was  a  part  of 
said  contrivance  to  deceive  and  cheat  her.  That  plaintiff 
does  not  know  where  said  deed  now  is,  nor  its  precise  date, 
but  it  was  about  a  year  prior  to  said  deed  of  Holder  to 
Gird,  of  January  14,  1861.  That  plaintiff  never  sold  or 
assigned  her  right  to  said  land,  and  that  said  Bethel  was 
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the  owner  thereof  at  the  date  of  said  decree  in  1866.  That 
bat  for  said  fraudulent  contriyances  she  would  have  had 
said  court  set  off  to  her  one-third  of  said  land  in  fee  sample. 

Plaintiff  alleges  that  the  other  defendants  claim  some: 
interest  in  said  land,  the  nature  of  which  plaintiff  does  not 
know.  That  defendants  John  Osbom  and  William  Flied- 
ner  are  in  possession  of  and  claim  to  have  some  interest  in 
said  lots  as  owners  thereof.  That  defendants  Henry 
Eampps,  Laura  Irwin,  Julia  Holder,  Margarett  Kampp, 
Mary  McBee,  and  William  H.  McBee  have  or  claim  some 
rigiit,  title,  or  interest  in  said  land;  the  precise  right  or 
interest,  or  by  what  right  they  claim  such  interest,  is  un- 
known to  plaintiff. 

Plaintiff  further  alleges  that  the  defendants  Mary  McBee,, 
Henry  C-  McBee,  and  Rosa  McBee  .are  minor  heirs  of  Geoi 
Hc6ee»  deceased,  and  all  under  the  age  of  fourteen  years, 
and  concludes  with  prayer  for  a  decree  opening  and  mod- 
ifying the  decree  of  divorce  of  June  18,  1866,  so  as  to  give 
her  one  undivided  one-third  of  said  real  property  for  gen- 
enl  relief  and  costa 

The  defendant  William  Fliedner  demurred  on  the  ground 
that  said  amended  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  suit. 

Defendants  Gird,  Osbom,  and  Holder  also  filed  a  de- 
murrer jointly,  setting  forth  the  following  grounds: 

1.  The  court  has  no  jurisdiction  of  the  subject  matter  of 
the  sait 

2.  The  suit  has  not  been  commenced  within  the  time 
limited  by  ttie  code. 

3.  Several  causes  of  suit  have  been  improperly  united. 

4.  The  complaint  does  not  state  facts  sufficient  to  con- 
state a  cause  of  action. 

5.  There  is  no  equity  in  the  bill. 

Both  demurrers  were  argued  together,  before  the  circuit 
court  for  Benton  county,  April  term,  1880,  and  sustained 
hy  the  court. 

From  this  ruling  and  judgment  of  the  court  below,  the 
plaintiff  brings  this  appeal.    The  questions  to  be  decided 
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upon  the  appeal  are  such  w  arise  upon  the  demurrers  to 
the  amended  complainL 

The  demurrer  of  defeAdant)  William  Flieduer,  is  general, 
and  raises  the  question  whether  the  facts  stated  in  the  com- 
plaint constitute  any  cause  of  suit  against  him.  The  only 
allegation  in  the  complaint  in  regard  to  Fliedner  is  that  he 
is  "in  possession  of,  and  claims  to  have  some  interest  in 
said  lots,  as  owner   tiiereof." 

In  any  view  of  the  case,  this  allegation  as  to  Fliedner  is 
wholly  insufficient  The  plaintiff  claims  a  right  to  only  on^ 
third  of  the  real  estate  alleged  to  be  in  Fliedner 's  posses- 
sion, and  his  being  in  possession,  and  claiming  an  interest 
as  owner  thereof,  does  not  necessarily  make  his  possession 
and  claim  adverse  to  the  plaintiff^s  claim.  For  aught  that 
appears  in  the  complaiiit,  his  possession  and  claim  are  en- 
tirely consistent  with  a  full  recognition  on  his  part  of  all 
the  rights  claimed  by  plaintiff  in  the  premises.  There  was 
•no  error  in  the  ruling  of  the  court  below  in  sustaining  this 
demurrer. 

The  first  issue  made  by  the  joint  demurrer  of  Qird, 
Osbom,  and  Holder  is  upon  the  jurisdiction  of  the  court 
over  the  subject-matter  of  the  suit. 

Conceding,  for  the  sake  of  argument^  that  plaintiff  had  a 
right  to  an  undivided  one-third  of  the  real  estate  described 
in  her  complaint,  upon  obtaining  her  decree  of  divorce^ 
June  13,  1866,  which  did  not  vest  in  her  at  that  time  by 
reason  of  an  omission  in  that  decree,  it  does  not  follow 
that  she  must  get  that  decree  opened  and  modified  or  ex- 
tended, in  order  to  obtain  the  title  in  fee  to  such  part.  On 
the  contrary,  she  could  bring  an  original  and  independent 
suit  in  the  circuit  court  for  the  county  where  the  land  is 
situated,  to  enforce  her  right  to  the  same,  and  she  could 
not  properly  commence  it  anywhere  else.  {Godey  v.  Godey^ 
39  Cal.,  161 ;  ^WheUtcme  v.  Coffee,  48  Tex.  260 :  Civil  Code, 
sees.  376.  383,  sub.  3.) 

The  suit,  having  been  commenced  in  the  circuit  court  for 
Jackson  county,  was  commenced  in  the  wrong  county,  but 
its  change  to  Benton  county,  before  answer,  we  think  ob- 
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riated  the  objection.  (CSivil  Code,  sec.  864.)  We  think 
this  section  was  intended  to  cover  just  such  cases  as  this. 

Hie  second  ground  of  demurrer,  that  the  suit  was  not 
oommenced  within  the  time  limited  by  the  code,  is  not  ten^ 
abla  The  complamt  was  filed  October  14,  1879^  and  it 
does  not  appear  on  its  face  that  it  was  not  commenced 
within  the  time  limoted  by  the  code.  (Civil  Code,  sec.  66, 
sub.  7;  Session  Laws,  1878,  p.  21.) 

The  third  ground  of  error  is  that  several  causes  of  suit 
have  been  improperly .  united.  The  plaintiff  sedcs  by  this 
suit  to  obtain  a  title  in  fee  to  one-third  part  of  the  lands 
described  in  the  complaint,  from  the  defendant,  Albert 
Bethel,  and  at  the  same  time  to  have  the  adverse  claims  of 
the  other  defendants  to  the  same  annulled  and  declared 
Yoid  as  against  her.  This  is  the  evident  purpose  of  the 
suit,  wheUier  the  complaint,  is  sufficient  or  otherwise.  Her 
cause  of  suit  against  Bethel  is  her  right  to  this  one-third 
which  the  statute  gave  her  when  she  obtained  her  divorce 
fr(»n  him,  and  her  cause  of  suit  against  the  other  defend* 
ants,  thfir  adverse  claims  or  interests  in  derogation  of  that 
right  Whether  there  is  sufficient  stated  in  the  complaint 
tc  show  these  causes  valid,  is  not  a  question  here,  but  sup- 
posing  there  is,  are  they  improperly  united?  We  think 
n^t,  and  that  the  objection  can  not  be  maintained.  (Civil 
Code,  sec  880.) 

The  fourth  and  fifth  grounds  assigned  by  the  demurrer, 
that  '^the  complaint  does  not  state  facts  sufficient  to  c(m- 
sdtate  a  cause  of  suit,''  and  that  there  is  ^'no  equity  in  the 
bill,"  we  deem  well  taken. 

The  complaint  itself  shows  that  the  deed  of  Holder  to 
Gird  of  January  14,  1861,  was  made  after  Holder  had 
ceased  to  have  any  interest  in  the  land,  and  that  Gird  well 
knew  it,  and  that  at  the  time  the  decree  of  divorce  was 
granted  on  June  13,  1866,  the  defendant,  Alfred  Bethel, 
himself  was  the  owner  of  this  same  land  as  he  was  at  the 
date  of  the  deed  f  rmn  Holder  to  Gird.  It  does  not  appear 
from  the  complaint  that  either  Holder  or  Gird,  at  the  time 
of  that  decree,  or  at  any  time  since,  has  held,  or  claims  to 
hdd,  any  interest  in  said  land  adverse  to  plaintiffs'  alleged 
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right,  or  that  they  interfered  with  the  property  in*  any 
manner  whatever. 

If  Bethel  was  the  owner  of  this  property  cm  June  18, 
1866,  as  alleged,  we  can  not  peroeiye  how  the  previoiis 
ti'ansactions  between  Holder,  Gird,  and  Bethel,  discon- 
nected from  everything  subsequent  to  the  decree,  can  pos- 
sibly, in  any  view  of  the  case,  affect  the  alleged  rights  of 
plaintiff  in  this  suit. 

The  alleged  fraudulent  transactions  betweoi  these  parties 
took  place  over  four  years  previous  to  the  decree  of  divorce, 
and  over  four  years  before  the  right  sued  for  was  given  by 
the  legislature,  and  at  a  time,  so  far  as  the  ccnnplaint  shows, 
when  no  divorce  was  contemplated.  As  to  Od>om,  he  is 
merely  charged  in  the  same  allegation  with  Fliedner  with 
being  in  possession  of  the  dty  lots,  claiming  some  interest 
th«:«in  as  owner  thereof,  which  we  have  already  held  to  be 
insufficient. 

Again,  if  the  peculiar  circumstanceB  of  this  case  made  it 
necessary  for  plaintiff  to  get  the  decree  of  divorce  opMied 
up,  in  order  to  reach  the  right  she  daims  in  this  siflt,  which 
we  hc^d  was  not  the  case,*  her  complaint  shows  on  its  face 
such  laches  as  would  bar  her  suit. 

She  states  in  her  complaint  sufficient  knowledge  on  her 
part,  at  the  time  she  obtained  her  divorce,  of  the  condition 
of  this  property,  to  have  put  her  on  inquiry  at  once,  and 
yet  the  complaint  does  not  show  that  she  made  any  effort 
at  all  at  that  time  or  since,  until  the  commencement  of  thiB 
suit,  over  thirteen  years  afterwards,  to  discover  the  actual 
condition  of  said  property,  nor  does  the  complaint  show 
when  she  did  obtain  this  information.  The  inquiry  was 
not  apparently  of  so  difficult  a  character  as  to  justify  such 
unreasonable  delay  in  one  who  had  some  knowledge  of  the 
matter  from  the  first  The  case  in  4  Or.  80,  is  in  point  on 
this  question  of  laches. 

Upon  the  whole  we  are  satisfied  there  was  no  error  in  the 
court  below  in  sustaining  the  demurrers,  and  tliat  the  judg- 
ment should  be  affirmed. 

Judgment  is  affirmed. 
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JOHN  WEISS,  Appellant,  v.  THE  BOARD  OF  COUN- 
TY COMMISSIONERS  OF  JACKSON  COUNTY, 
AND  HENRY  G-  YOUNG,  Respondents. 

The  Service  of  Notice  of  Appeal  must  precede  the  filing  of  the  un- 
dertaking therefor,  and  simply  refiling  the  undertaking,  after  the 
notice  of  appeal  has  been  served,  will  not  answer. 

Appeal  from  Douglas  County.    The  facts  are  stated  in 

tlie  opinion. 

B,  F.  DoweU^  for  appellant. 
A.  0.  Jones^  for  respondent. 

By  the  Court,  Watson,  J. : 

A  motion  has  been  made  in  this  case  to  dismiss  the  ap- 
peal upon  the  grounds:  1.  That  the  notice  of  appeal  does 
not  sufficiently  describe  the  decree  appealed  from;  2.  That 
the  undertaking  for  appeal,  as  shown  by  the  transcript,  was 
not  filed  within  ten  days  after  service  of  the  notice  of  ap- 
peal, but  previous  to  such  service,  and  consequently  there 
is  no  undertaking  for  this  appeal.  In  opposition  to  this 
motion,  appellant  has  filed  his  cross-motion,  asking  leave  to 
file  said  undertaking,  or  file  a  new  one. 

In  our  opinion  the  notice  of  appeal  is  sufficient  in  the 
particular  objected  to  by  the  respondents.  The  date  and 
character  of  the  decree,  and  the  parties  in  whose  favor  ren- 
dered, are  all  set  forth  in  the  notice,  and  fully  identify  it 
{LeuM  V.  Lewia^  4  Or.  210.) 

The  objections  to  the  undertaking  are,  however,  well 
taken.  The  service  of  the  notice  must  precede  the  filing  of 
the  undertaking  for  an  appeal.  {Dooling  v.  Moore^  19  Cal. 
ll]Buckholder  v.  Byers,  10  Id.  481.)  Nor  will  refiling  of 
the  undertaking  now,  if  that  were  possible,  aid  this  appeal. 
But  as  it  satisfactorily  appears  that  appellant  has  given  his 
notice  of  appeal  in  good  faith,  and  that  he  has  failed, 
through  mistake,  to  file  an  undertaking  within  the  time 
allowed  by  law,  the  motion  to  dismiss  will  be  denied,  and 
the  appellant  has  leave  to  file  a  sufficient  undertaking  for 
appeal 

VmOre.- 
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AipM  nA  BawMiatol— Mrt  cT  Fictt  not  WcMa  bj  the  trial 
JBdgt  is  ae  part  of  the  reeord,  p.  18. 

Cited  ia  Kimnj  t.  Taylori  89  Or.  884|  48  Pm.-  771,  holdins^  eer- 
titefee  9i  trial  jsdge  aeeeeesfy  to  review  steBOfrsphie  report  of 
«Tid0Bee. 

Btetatsi-- lA^  Biietinc  to  Fotelgii  Ooipofations  Api^les  only  to 
Mrpontioiis  mentioned  in  its  title,  p»  81« 

Cited  in  New  Eaglaad  Mtg.  Beevritj  Oo.  ▼.  Voder,  2$  Fed.  888, 
naifixming  the  mle;  State  v.  Moore,  87.  Or.  889,  88  Pae.  87,  applying 
tke  mle  to  a  fee  bill  not  mentioning  the  dietriet  attomej;  Baeiiie 
Hldg.  Co.  T.  Hill,  40  Or.  890,  91  Am.  St.  Bep.  477,  87  Pae.  105,  68 
li.  S.  A.  183,  holding  building  and  loan  aseoeiation  not  within  pur- 
▼ieir  of  aet  relating  to  banking  inetitntione. 

8iIei^Xieaso  Beservliig  Title  Xfttta  Sttpnlated  Bent  is  paid  is  a 
eonditional  sale  and  title  remains  in  seller  until  full  payment,  p.  22. 

Cited  in  Schneider  ▼.  Lee,  38  Or.  581,  17  Pae.  271,  and  Singer 
Uip  Co.  ▼.  Bollard,  88  N.  H.  189,  rea8lrming  and  applying  the  rale; 
fiening^Hall-Manrin  Ck>.  ▼.  Smith,  43  Or.  820,  72  Pae.  706,  holding 
nmilsr  eontraet  to  be  a  eonditional  sale,  though  it  used  the  words 
lest  sad  lease;  Hays  t.  Jordan,  85  Oa^  740,  U  S.  E.  835,  9  L.  B.  A. 
373,  holding  piano  sale  reserving  title  until  rent  notes  were  paid 
a  eoaditioaal  sale  and  not  a  lease;  BubboU  ▼.  Harkness,  4  Utah,  206, 
7  Pee.  889,  applying  the  mle  to  the  sale  of  a  steam-engine,  reserving 
title  satfl  payment  of  price. 

DisfciBguished  in  Christenson  ▼•  Nelson,  88  Or..  477,  68  Pae.  650, 
where  proper^  was  tranif erred  with  the  consent  of  the  vendor. 
Cited  in  notes  in  40  Am.  Bep.  22;  37  Am.  Bep.  668,  on  conditional 
nle  of  chattels;  8  Am.  St.  Bep..  198,  on  devesting  owner  of  title  to 
ekatteb  without  his  content;  25  L.  B.  A.,  N.  &,  785,  on  right  of 
one  leaving  chattels  in  another's  ][>os8C88ioB  as  against  letter's  vendees 
«oeditork 

(167) 
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8  Or.  28-28,  IiOVB  ▼.  IiOVE. 

Public  LandB. — One  Holding  TTndat  tlie  Donation  Law  became,  from 
the  time  of  filing^  his  notification  in  the  land  oflce,  seised  in  fee  of 
an  estate  of  inheritance  to  .wUcIk  ^wey"^ would  attach,  p.  28. 

Criticised  in  Hershberger  vl  &ewett,  55  ■  Fed.  177,  referring  to 
the  decision  as  irreconcilably  inconsistent  with  itself  and  with  the 
law,  holding  that  settler  dying  before  issue  of  patent  acquired  no 
title  subject  to  administTation. 

Diflting^isfcet  |n  i'ariis'v^Haies,  9  Or:  83,  wliera  tli^  MUt  ^ed 
beiorethil  ctfnpletifn  of  the  fob^years^resikeiice.  -   '-  ' 

Oyerruled  in  Quinn  ▼.  Ladd,  87  Or.  268,  59  Pac  459,  followin|f 
the  decision  of  the  federal  supreme  court  holding  that  donation  grant 
passed  only  possesBOxyu  iS^^  dAiying  ^glct  W«€tMfesy  in  wife's  half 
when  she  died  before  the  four  years'  residence, 

8  Or.  29-aO,  BALViCKqC  T.  IfGa/OAm}. 

Xiia].--;-F4iidima  of  Mprt  an  OooQJteifw.iipoa  the  a^q^ate  eottrt, 
p.  80. 

jCited  in  Slyle  .t.  Mippsh  19  .Or.  188,;  25  PaO.  U2,  holding  that  the 
4vyi:y  of  the  apj^ate  .eourt  ia  to  ascertain  whether  the  legal  oonelu- 
sions  drawn  therefrom  are  warranted  by  law;  Watson  ▼.  Buckler,  29 
Or.  2d8»  i5  Pae,  786,  ataUog  nOe  for  eonstruetiolL  of  findings;  Me- 
Clung  ▼.  McPherson,  47  Or.  80,  8JL  Pae*  670,  holding  findings  not  re- 
▼iewable  ia  supported  by  lany  competent  evidence. 

AppeaiL--rThe  araftting  of  »  New  Trial  is  Blscretloiiary  and  not 
reriewable,  p.  80.  • 

•  Cited  in  State  v.  Kaokety,  12  Or.  156,  6  Pac.  648,  Kearney  t.  Snod- 
grass,  18  Or.  815,-  7  Fae.  812,  McBride  t.  Northern  Pac.  etc.  Co.,  19 
Or.  71,  23  Pac.  816,  and  State  r.  Foot  Ton,  24  Or.  70,  32  Pae.  1034, 
all  approving  the  rule.* 

8  Or.  80-36,  STATB  y.pDBZJi. 

Oriminal  Iaw. — ^Testimony  of  AcconqpUce  must  be  Oorroboratad,  p. 
33. 

Cited  in  State  t.  Jarvis,  18  Or.  365,  23  Pae.  252,  reaffirming  the 
rule.  Cited  in  note  to  98  Am.  St.  Bep,  168,  on  eonricting  on  testi- 
mony of  accomplice* 

Criminal  Xaw.— ProOC  That  Defendant  was  in  Ike  Vicinity  at  the 
time,  of-  the  commiasioa  of  the  crime  is  insufficient  corroboration,  ^.' 
34. 

Cited  in  State  y.  Scott,  88  Or.  386,  42  Pac  2,  holding  evidence 
of  opportunity  to  commit  adultery  insufficient. 

Distinguished  in  State  v.  ToWnsend,  19  Or.  215,  23  Pac.  969,  on 
the  facts.  Cited  in  note  in  34  Am.  Bep.  410,  on  corroboration  of 
accomplice'a  testimony. 

8  Or.  85-36,  JOHNSON  ▼.  OBEOON  STEAM  NAY.  Oa 

This  case  has  not  been  eited* 
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8  Or.  87-44,  MUnTiTkAltn  t.  MffiMOR. 

BeTonnaMoikn- UisUiDi  MM  !)•  BitabUdiad  1>7  Clear  and  eonvine- 
ing  proof  y  p.  43.  v 

Cited  in  McCoy  ▼.  Bajlajr,  S  Or.  198,  Bpsteia  ▼.  State  Ine.  <3o.,  81 
Or.  181,  27  Pae.  1045,  and  Thornton  ▼.  B>imbel,  28  Or.  274,  42  Pae. 
996,  tppljing  the  rule.  Cited  in  note  to  65  Am.  St.  Bep.  494,  on 
refonnation  of  eontraeta. 

Sitoppal  ia  Pate  siiial  to  Qpaolallr  Pleaded  hj  partj  bavinsr  an 
opportunity  te  do  fo,  p.  44. 

Cited  in  Bmee  t.  German  Sav.  k  Loan  Soe.,  24  Or.  498,  84  Pae 
17,  Btya  y.  Tmlaen,  85  Or.  118,  85  Pae.  27,  Firet  Kat.  Bank  ▼.  Me 
Donald,  42  Or.  260,  70  Pae.  908,  and  Union  St.  ]itf .  Oe.  t.  Pirat  Nat 
Bank,  42  Or.  611,  78  Pae.  588,  aU  approving  the  mle;  DnfP  ▼.  WiU 
amette  Iron  ete.  Works,  45  Or.  482,  78  Pae.  365,  enumerating  de 
feaiea  whieh  mnat  be  apeeiallj  pleaded.  Cited  in  note  to  27  Am 
St  Bq>.  846,  on  necessitj  ef  pleading  estoppeL 

i, 

8  Or.  45-47,  PAOB  ▼.  FINUET.  ^ 

Wltneam  Cfharacteg  Witaeai  nnst  bo  Aaked  for  "general"  rep«- 
tation,  not  for  'deputation,"  pp.  46,  47. 

Cited  in  Kelley  ▼.  Highfield,  15  Or.  888,  14  Pae.  747,  reaffirming 
the  mle;  State  ▼.  Clark,  9  Or.  469,  470,  foUowiag  the  rule  on  the 
ground  of  stare  decisis;  State  ▼.  Marks,  16  Utah,  208,  51  Pae.  1090, 
stating  questiona  whieh  maj  be  pat  to  witnese  impeaehing  veracity. 

TriaL^Party  Deatxing  Fsrther  or  More  l^^eqlfle  Obacge  mnst  re- 
quest it,  p.  47. 

Cited  in  State  v.  Savage,  86  Or.  807,  00  Pae.  615,  approving  the 
role;  State  v.  Smith,  47  Or.  490,  83  Pae.  8^7,  stating  time  when  re- 
quests for  instmetiona  must  be  made, 

8  Or.  47-49,  BENTLEY  ▼.  JOBE& 
This  ease  has  not  been  eited* 

8  Or.  4»-61,  NINE  ▼.  8TABB. 

Bastards.— Putative  Father'a  Agreement  to  Support  is  not  f eunded 
on  valid  consideration,  p.  50. 

Cited  in  Belknap  v.  Whitmire,  48  Or.  78,  72  Pae.  590,  holding  child 
liable  for  necessariee  fnmiahed  indigent  parent  at  his  request;  Bris- 
bin  V.  Huntington,  128  Iowa,  176,  103  N.  W.  148,  stating  effect  of 
recognition  of  bastard  nnder  Iowa  statute;  Todd  v.  Weber,  95  N.  T. 
190,  47  Am.  Bep.  20,  holding  putative  father  liable  for  support  of 
child  furnished  at  his  request.  Cited  in  notes  to  56  Am.  Dec.  259, 
260,  on  maiiStenaniee  of  bastards;  34  Am.  Bep.  548,  on  agreement  to 
nppert  illegitimate  child  as  a  consideration;  65  L.  B.  A.  695,  on 
riglit  of  mother  or  reputed  father  of  illegitimate  te  its  custody  or 
eontroL 

CoBtncta.— Merel  ObUgaMoii  Is  Valid  Oonsideratfon  only  when 
tkers  is  a  (re-existing  legal  obligation,  pp.  50,  51. 
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Cited  in  Easley  ▼.  Oordos,  51  Mo.  App.  041,  reaffirming  tlie  rale. 
Cited  in  notes  to  S9  Ain.  St.  Bep.  786,  and  58  L.  B.  A.  868,  both  on 
moral  obligation  as  consideration  for  promise. 

8  Or.  51-53,  OSAKGE  TTNION  ▼.  Bt7BSHABT« 
This  ease  has  not  been  cited. 

8  Or.  68-55,  ABRAHAM  ▼.  ABBOTT. 

,  Deedc-^BeserTation  of  »  Strip  Bordaring  ImoA  Granted,  for  a 
Boady  reserves  the  strip  for  a  road  only,,  and  carries  the  fee  to  the 
grantee,  p.  55«      •      , 

Cited  in  Pitcairn  ▼«  Harkness,  10  Cal.  App.  298,  101  Pac.  810, 
applying  the  rule  in  a  similar  case. 

8  Or.  56-59,  NlCOUa  ▼.  IiYON. 

Composition. — ^Frand  Which  will  Arold  Composition  Agreemsnt  mast 
be  acttvd,  pp.  58,  69. 

Cited  in  Corbett  ▼'.  Joannes,  125  Wis.  384,  104  N.  W.  74,  approving 
the  rule. 

8  Or.  '6(K6S,  84  Am.'  Bep;  571,  BIOB  ▼.  WZLLAHETTE  TBANSP.  U 
It.  CO. 

OarrlenL-^Passengef  has  the  Bight  to  Go  Ashore  si  intermediate 
stop  and  carrier  must  provide  safe  means  of  egress  from  the  boat, 
p.  63. 

Cited  in  Abbott  v.  Oregon  B.  Co.,  46  Or.  565,  114  Am.  St.  Bep. 
886,  80  Pac  1016,  1  L.  B.  A.,  N.  8.,  851,  stating  duty  of  railroad 
carrier  to  keep  lights  on  depot  at  platform;  Dodge  v.  Boston  &  B. 
S.  0.  Co.,  148  Mass.  216,  12  Am.  EH;.  Bep.  541,  19  K*.  E.  376,  2  L.  B. 
A.  88,  applying  the  rule  to  steamboat  passenger  going  ashore  for 
breakfast  at  intermediate  stop;  Alabama  0.  S.  By.  Co.  v.  Coggins,  88 
Fed.  459,  32  C.  C.  A.  1,  holding  that  person  alighting  at  intermediate 
station  for  refreshments,  to  send  telegrams  or  take  exercise,  is  still 
a  passenger  subject  to  protection.  Cited  in  notes  to  64  Am.  Dec.  524, 
on  liability  of  passenger  carrier  for  injuries  due  to  defects  in  vehicles 
and  other  appliances;  15  L.  B.  A.  399,  on  duty  of  carrier  to  passenger 
temporarily  leaving  vehicle  before  completion  of  journey. 

8  Ot.  63-65,  McBAS  ▼.  DAVINEB. 

Ezecation.— All  Bona  Fide  Porchaser  Is  Beiiidied  to  look  to  Is  a 
valid  judgment,  levy  and  deed,  p.  65. 

Cited  in  Faull  v.  Cooke,  19  Or.  465,  20  Am.  St.  Bep.  832,  26  Pac 
664,  holding  that  purchaser  claiming  under  an  execution  sale  must 
prove  the  judgment;  Willamette  Beal  Estate  Co.  v.  Hendriz,  28  Or. 
491,  52  Am.  St.  Bep.  800,  42  Pac.  516,  holding  that  t^s  judgment, 
execution,  sale  and  deed  are  the  fonndati<ML  of  pnrchaser's  title; 
Noland  v.. Coon,  1  Alaska,  41,  holding  deed  from  marshal  essential 
to  prove  title. 

Execntlon.— -Irregnlarities  WUdi  Do  sot  AtoUL  the  Sale  are  eared 
by  order  of  confirmation,  p.  65b 
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Cited  in  Leinenweber  y.  Brown,  24  Or.  558,  84  Pae.  477,  Bakoia- Inv; 
Go.  T.  SolllTaii,  9  N.  b.  806,  81  Am.  8t.  B«p.  584,  88  K.  W.  285,  and 
Eboer  t.  Held,  2  Alaska,  605,  all  approving  the  mle.  Cited  in  note' 
to  29  Am.  St.  Bep.  405,  406,  on  order  oonflrming  judicial  scJe. 

...  -  « 

8  Or.  66-67,  SHEBMAK  ▼»  OSBOBH. 

Statute  of  Umitatlona.— Denial  of  Plaintifl'a  Beeidence  on  informa- 
tion and  belief  is  suiBeient,  p.  67. 

Cit«d  in  WUson  ▼.  Allen,  11  Or.  156,  2  Pae.  1)2,  npholding  denial 
on  information  and  belief;  Law  Onarautee  etc.  Soe.  of  London  v. 
Hogne,  37  Or.  560,  63  Pae.  690,  holding  denial  on  information  and 
belief  good  nnder  the  code;  Lake  ▼.  Steinbaeh,  5  Wash.  664,  32  Pae. 
709,  holding  that  defendant  mnst  specially  plead  his  nonresidenee 
wben  not  set  np  In  the  eomplaiiit. 

8  Or.  67-84,  8TBOWBBIDOB  ▼.  POBHiAND. 

Himicipal  Iknprovomentd — ^Metliod  of  Acquiring  Ati^hthrfty  to  Hake 
Street  ImpcoYementa  does  not  apply  to  the  construction  of  sewers, 
p.  83.  

Cited  in  Paulson  ▼.  City  of  Portland,  16  Or.  455,  456,  457,  19  Pae. 
454,  455,  1  L.  B.  A.  678,  adhering  to  the  rnli  Pn  the  ground  of  stare 
decisis  only;  City  of  Little  Bock  v.  Katzenstein,  52  Ark.  112,  12 
6.  W.  20O,  stating  what  property  adjoins,  and  Is  benefited  by,  a  local 
improvement;  Ln  re  Bonds  of  Madera  Irr.  Dist.,  92  Cal.  326,  27  Am. 
St  Bep.  106,  28  Pae.  279,  14  L.  B.  A.  755,  to  point  that  property 
msLj  be  assessed  for  local  improrements  according  to  its  value;  Bolph 
T.  City  of  Fargo,  7  N.  D.  664,  76  N.  W.  249,  42  L.  B.  A.  646,  referring 
to  the  case  among  others  basing  assessment  on  value  or  area;  Paul- 
sen V.  City  of  Portland,  14%  U.  S.  37,  13  Sup.  Ct.  Bep.  750,  37  L.  ed. 
640,  following  Oregon  decisions  in  determining  that  the  sewer  law 
did  not  violate  the  due  process  clause.  Cited  in  note  in  60  L.  B.  A. 
210,  on  procedure  for  establishment  of  drains  and  sewers. 

8  Or.  84-100,  HOUiABAT  ▼.  BIJJOTt. 

Ooiporations.-~8tatnte  Preflcribing  llanner  of  Organisliig  must  be 
substantially  complied  with,  p.  91. 

Cited  in  Goodale  Lumber  Co.  v.  Shaw,  41  Or.  549,  69  Pae.  548,  quot- 
ing the  role  and  holding  substantial  compliance  with  statute  neces- 
wry. 

Partnership  wHl  be  Dissolved  in  Equity  at  suit  of  anyone 
interested  when  the  object  for  which  it  was  formed  becontes  impracti- 
cable^ p.  94. 

Cited  in  Waite  ▼.  Abom,  60  App.  Div.  523,  69  N.  Y.  Supp.  968, 
reeiBrming  the  rule;  Williamson  v.  Monroe,  101  Ped.  331,  defining 
a  partnership  at  will.  Cited  in  notes  to  98  Am.  Dec.  262,  on  dissolu- 
tion of  partnership;  69  Am,  St.  Bep.  425,  on  grounds  for  dissoiution 
of  partnership. 

Or.  Notei — ^11 
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8  Or.  100-102,  SMITH  ▼.  SMITH. 

J^voroe.— Falsalj  caiarginc  Ono  With  Bwring  OOxamitled  Adnlfeery 
is  ground  for  diyorce,  though  made  when  parties  are  liTiag  apart,  p. 
101. 

Cited  in  MeMahan  t.  McMahan,  9  Or.  525,  Gline  ▼.  Gline,  10  Or. 
478,  479,  Harberger  y.  Harberger,  16  Or.  329,  14  Pac.  TO,  Crow  v. 
Crow,  29  Or.  393,  45  Pao.  762,  MeDonald  t.  McDonald,  155  OaL  673, 
102  Pac.  931,  25  L.  B.  A.,  N.  S.,  45,  and  WiUiams  v.  Williams^  101 
Minn.  407,  112  N.  W.  528,  all  reaffirming  the  rule;  Lyon  ▼.  Lyon,  230 
lU.  371,  82  N.  £.  852,  13  L.  B.  A.,  N.  8.,  996,  holding  that  false 
representation  that  defendant  had  not  had  fits  for  eight  years  no 
ground  for  annulment,  stating  false  representations  whieh  are  grounds; 
Carpenter  y.  Ca^enter,  30  Kan.  74r4»  46  Am.  Bep.  108,  2  Pae.  144, 
to  point  that  there  may  be  extreme  cruelty  without  personal  yiolence. 
Cited  in  notes  to  65  Am.  St.  Bep.  82,  on  cruelty  as  grounds  for 
diyorce;  73  Am.  Dee.  629,  on  eruelty  89  ground  for  diyoree;  18  L, 
B.  A.,  N.  .8.J  312,  on  making  charges  of  adultery  as  ground  for 
divorce. 

8  Or.  102-113,  DOUOIAS  OOTHITT  BD.  00.  ▼.  OAmTONVHaLB  ft 
O.  BD.  CO. 

ToU-Toads.— -Blglit  of  PriTate  Road  Oompaaies  to  use  public  roads, 
pp.  106-109. 

Cited  in  Oanyonville  etc.  Bead  Co.  y.  Stephenson,  8  Or.  265,  270, 
holding,  that  plank  road  eompany  may  use  part  of  public  road,  but 
cannot  exclude  another  road  company  from  doing  likewise;  Oregon 
By.  Co.  y.  City  of  Portland,  9  Or.  287,  holding  that  corporation  ean- 
not  use  any  part  of  public  highway  without  agreement  with  public 
authorities. 

8  Or.  113-118,  STATE  ▼.  McDONALD. 

Witnesses. — Question  Laying  Foundatioii  for  Impeaclunent  by  prior 
inconsistent  statements  must  be  definite  as  to  time  and  place  and  per- 
sons, p.  117. 

Distinguished  in  Sheppard  y.  Toeum,  10  Or.  409,  where  the  founda- 
tion for  impeachment  was  properly  laid;  State  y.  Welch,  33  Or. 
40,  54  Pae.  215,  holding  that  while  reference  to  a  large  city  would 
be  definite  as  to  place,  a  small  town  would  sufficiently  designate  it. 
Cited  in  note  to  73  Am.  Dec.  764,  on  practice  upon  impeaching  wit- 
nesses. 

Appeal. — ^Motion  for  New  Trial  Is  Addressed  to  Discretion  of  trial 
court  and  not  reyiewable,  p.  118. 

Cited  in  State  v.  Foot  Tou,  24  Or.  70,  32  Pac.  1034,  and  State  y. 
Qardner,  33  Or.  152,  54  Pac.  810,  both  reaffirming  the  rule. 

Modified  in  State  y.  Hill,  39  Or.  96,  65  Pac.  520,  holding  that  any- 
thing occurring  after  cause  has  been  submitted  tending  to  subyert 
justice  may  be  assigned  as  error. 

Jury.— IncompoteDcy^  of  Juror  is  WatVBd  by  failure  to  challenge  in 
time,  p.  118. 
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Cit«d  in  State  ▼.  Powers,  10  Or.  152,  46  Am.  Bep.  188,  approvi&g 

the  role. 

8  Or.  118-124,  WASBEN  ▼.  HEMBBSB. 

Wflb.— Biglit  of  Penonal  BepreeentatiTes  of  J^gKtte  to  take  upon 
his  death  before  age  at  which  he  was  to  take  it,  p.  123. 

Cited  in  Gerrish  y.  Hinman,  8  Or.  850,  eonstming  like  provisions 
in  twill. 

8  Or.  124-127,  JACOBS  T.  UcOULIST. 

caiattol  Mortgagor  oamiot  laaist  on  Forooiooiiro  according  to  method 
stipulated  in  the  mortgage  so  long  as  he  refuses  to  deliver  the  goods 
for  the  purpose  of  such  foreclosure,  p.  126. 

Oited  fa  Jacobs  Brosr.  4b  Co.  ▼.  Ervin,  9  Or.  66,  leaving  tlie  question 
u  it  vtands;  Sears  T.  Abrame,  10  Or.  608,  following  the  rule. 

Distinguished  in  Thayer  v.  Nehalem  Mill  Co.,  31  Or.  445,  61  Pac. 
804,  the  mortgage  not  providing  the  manner  of  foreclosure;  Irving 
Park  Assn.  v.  Watson,  41  Or.  96,  67  Pac.  946,  holding  the  rule  inap- 
pUeable  to  pledges.  Cited  in  note  in  18  L.  B.  A«  623,  on  effect  upon 
rallditj  of  mortgage  of  merchandise  of  provision  or  agreement  giving 
mortgagor  possession  with  power  of  sale. 

Chattel  Mortgage  Law  Conatmed  and  Harmonized  with  general  lien 
law,  p.  126. 

Cited  in  Commercial  Nat.  Bank  ▼•  Davidson,  18  Or.  65,  22  Pac.  620, 
quoting  the  decision  approvingly. 

Chattel  Mortgagor  may  S^  or  EneimilMr  the  property,  p.  127. 

Cited  in  Baekhaus  v.  Buells,  43  Or.  575,  73  Pac.  346,  reaffirming  the 
rale;  Hayee  v.  Stephens,  38  Or.  618,  63  Pae.  762|  discussing  interest 
tmnaferred  by  chattel  mortgage. 

8  Or.  127-129,  JONES  ▼.  SIODEB. 

Replevin.— Verdict  most  Find  on  All  Issues,  damages,  ownership  and 
valse  of  property;  a  general  verdict  is  insufficient,  p.  128. 

Cited  in  Smith  v.  Smith,  17  Or.  445,  21  Pac.  439,  Nunn  v.  Bird,  36 
Or.  522,  59  Pac  811,  and  Poller  v.  Feller,  40  Or.  80,  66  Pac.  471,  all 
tpproving  the  rule.  But  consult  Bennett  v.  Harkrader,  158  U.  S.  447, 
15  Sap.  Ct.  Bep.  863,  39  L.  ed.  1048,  18  Morr.  Min.  Bep.  224,  holding 
general  verdict  sufficient. 

8  Or.  12^-137,  TBNNT  ▼.  MUIiVANET. 

Oostracts.— Wliere  Part  to  be  Performed  Oonaista  of  several  distinct 
items  to  be  paid  for  as  each  is  complete,  the  contract  is  severable, 
p.  137. 

Cited  in  Oliver  v.  Oregon  Sugar  Co.,  42  Or.  281,  70  Pac.  904,  Potter 
▼.  Potter,  43  Or.  164,  72  Pac.  704,  and  Barnes  v.  Leidigh,  46  Or.  45, 
79  Ptc  52,  all  applying  the  rule.  Cited  in  notes  to  31  Am.  Dec.  521, 
«B  apportionment  of  contracts;  59  Am.  St.  Bep.  280,  on  complete  per- 
lomance  as  essential  to  cause  of  action  on  entire  contract. 
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8  Or.  138-Ul,  OAXmiOBir,  ▼.  KINO. 

This  case  h«8  not  been  cited. 

8  Or.  141-U6,  KENDALL  T.  POST. 
Hlgbways. — ^Remedy  of  Land  Owner  Wlwre  Boad  Oxisw  Qom  on  his 

land  for  rock  or  other  road  material  is  confined  to  applieation  to 
county  court  to  assess  his  damages,  pp.  145,  146. 

Cited  in  Branson  v.  Qee,  25  Or.  468,  36  Pac.  529,  24  L.  B.  A.  355, 
Cherry  v.  Matthews,  25  Or.  486,  36  Pac.  530,  and  Cherry  ▼.  Lane 
County,  25  Or.  489,  36  Pac.  532,  all  applying  the  rule  in  similar  cases. 

Jury. — Law  ProvidtDg  for  AsBassnunt  of  Damages,  for  taking  Toad 
material  from  land,  without  a  jury  is  eonstitutionaly  p.  146. 

Cited  in  Salamon  ▼.  Cress,  $2  Or.  169,  29  Pac  441,  15  L.  B.  A.  614, 
upholding  law  authorizing  court  to  assess  damages  for  tort;  Anderson 
▼.  CaldweU,  91  Jjid.  456,  upholding  law  authorizing  drainage  proceed- 
ings to  be  tried  without  a  jury.  Cited  in  notes  to  48  Am.  Dec  IM,  on 
right  to  trial  by  jury;  25  L.  B.  A.  69,  on  compulsory  reference  as 
denial  of  right  to  jury  trial;  43  L.  B.  A.  40,  on  number  and  agreement 
of  jurors  necessary  to  valid  verdict;  7  L.  B.  A.,  N.  S.,  54,  on  injune- 
tive  relief  as  to  fences  or  gates;  3  L.  B.  A.,  N..  8.,  483,  on  injunctive 
relief  as  to  cemetery  property,  burials,  or  removal  of  remains. 

8  Or.  147-151,  BIGLOW  v.  LEABO. 

This  case  has  not  been  cited. 

8  Or.  152-157,  BABBETT  ▼.  FAILINO. 

Judgment  OondadeB  All  Qnestions  Within  tlie  Issue  whether  formally 
litigated  or  not,  p.  156. 

Cited  in  Neil  v.  Tolman,  12  Or.  895,  7  Pac.  107,  White  v.  Ladd,  41 
Or.  332,  93  Am.  St.  Bep.  732,  68  Pac.  741,  Buckman  v.  Union  By., 
45  Or.  581,  78  Pac.  750,  69  L.  B.  A.  480,  Harmon  v.  Auditor  of  Public 
Accounts,  123  HI.  133,  5  Am.  St.  Bep.  502,  13  N.  E.  164,  and  Kromer 
V.  Friday,  10  Wash.  640,  39  Pac.  234,  32  L.  B.  A.  671,  all  approving 
the  rule;  Caseday  v.  Lindstrom,  44  Or.  314,  75  Pac.  224,  applying 
rule  to  divorce  decree. 

Judgment. — ^Evidence  Outside  the  Becord  Is  Inadmissible  to  show 
that  question  in  issue  in  former  suit  was  withdrawn,  p.  157. 

Cited  in  Benjamin  Schwartz  Jb  Sons  v.  Kennedy,  142  Fed.  1030, 
reaffirming  the  rule;  Glenn  v.  Savage,  14  Or.  574,  13  Pac.  446,  defin* 
ing  issues  and  stating  effect  of  withdrawal  of  question  from  jury; 
Oster  V.  Broe,  161  Ind.  123,  64  N.  E.  921,  refusing  to  admit  evidence 
tending  to  contradict  the  record;  Braun  v.  Wisconsin  Bendering  Co., 
92  Wis.  251,  66  N.  W.  198,  holding  that  evidence  of  reasons  forming 
basis  of  judgment  cannot  be  shown  to  alter  its  effect.  Cited  in  note 
to  44  Am.  St.  Bep.  569,  on  proof  of  res  judicata. 

8  Or.  158-168,  KBUSB  T.  PBINDLE. 

Fraudulent  Oonveyancee. — ^Attacking  Creditor  haa  the  Bnxden  of 
proving  fraudulent  purpose  by  legal  and  competent  evideatcOi  pb  168* 
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Cited  in  Boehesttr  ▼.  SuUiyan,  2  Ariz.  79,  11  Pae.  59,  to  tlie  samt 
effect. 

Modified  in  Crawford  ▼.  Neal,  144  U.  S.  696,  19  Sup.  Ot.  Bep.  759, 
36  L.  ed.  557,  holding  that  where  fraudulent  intent  on  jMurt  of  grantor 
is  made  oat,  the  purchaser  must  prove  good  faith.  Cited  in  note  to 
58  Am.  St.  Bep.  99,  on  fraudulent  assignments  for  creditors. 

OontnetB.— Sevieial  Xnttnunflnts  Made  at  the  Same  Time  between 
the  same  parties  and  relating  to  the  same  subject  matter  should  be 
taken  together  as  one  instrument,  p.  162. 

Cited  in  Bradtfeldt  ▼.  Cooke,  27  Or.  203,  50  Am.  St.  Bep.  701,  40 
Pae.  4,  construing  deed  and  mortgage  together;  Keating  y.  Vaughn, 
61  Tex.  522,  construing  deed  of  assignment  .and  inventory  of  debtor's 
property  as  one  instrument;  Biley  ▼.  Carter,  76  Md.  599,  35  Am.  St. 
Bep.  443,  25  Atl.  670,  19  L*  B.  A.  489,  to  point  that  assignment  for 
ereditors  may  consist  of  several  instruments. 

Dirtinguished  in  Blagen  v.  Thompson,  23  Or.  246,  31  Pae  650,  18 
L  B.  A  315,  the  contracts  in  issue  not  being  between  the  same  par- 
ties nor  concerning  the  same  subject  matter. 

Awrignment  for  Cxeditonk — Debtor  may  Prefer  one  creditor  to  an- 
other, p.  162. 

Cited  in  Marquam  v.  Sengf elder,  24  Or.  14^  32  Pae.  679,  approving 
and  applying  the  rule. 

8  Or.  163-170,  HOLSTINE  ▼.  OBEGON  9t  O.  B.  OO. 
Cited  in  note  to  55  Am.  Dec.  671,  on  contributory  negligence. 

8  Or.  170-172,  CX>OK  ▼.  inTLTNOBCAH  OOUKTr. 

OoiDtlei.— -Finding  of  Ooimty  Oovrt  Pizlng  Oempeneation  of  cor- 
oner for  summoning  a  jury  is  conclusive,  p.  171. 

Cited  in  Pruden  y.  Grant  Co.,  12  Or.  309,  7  Pae.  808,  applying  the 
Tole  to  fees  of  pHysician  subpoenaed  to  attend  an  inquest  and  give 
opinion  as  to  cause  of  death;  Flagg  v.  Columbia  County,-  51  Or.  176, 
M  Pae.  186,  where  county  court  fixed  the  compensation  of  a  news- 
paper for  publishing  its  proceedings. 

8  Or.  172-176y  DAVI8  T.OBSOON  it  O.  IL  OO. 

Cited  in  noteb  to  25  Am.  St.  Bep.  40,  on  intoxication  as  contributory 
negligence;  40  L.  Bi  A.  132,  on  intoxication  as  affecting  negligence. 

8  Or.  177-181,  8T  ATE  ▼•  TOlfl: 

Jury.— Disqualifying  Bias  is  Sncli  aa  Batisftei  the  Judge,  in  the 
exerdie  of  sound  discretion,  that  he  cannot  txy  the  issue  impartially, 

^l78. 

Cited  in  Southern  Pae.  Co.  v.  Bauh,  49  Fed.  701,  1  C.  0.  A.  416, 
eoneeding  trial  court's  discretion;  Kumli  v.  Southern  Pae.  Co.,  21  Or. 
511,  28  Pae.  689,  refusing  to  review  court's  determination  of  com^ 
peteney  of  juror  in  absence  of  showing  of  abuse  of  discretion. 

^uy^-Oplnions  not  so  Fixed  That  They  Qoqld  net  be  Bemoved  by 
eridenee  showing  the  facts  to  be  different  than  those  forming  their 
^BA  do  not  disqualify,  p.  179. 
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Cited  in  State  t.  Kelly,  28  Or.  226,  52  Am.  St.  Bep.  777,  42  Pae. 
217,  holding  that  opinions  which  would  not  influence  verdict  do  not 
disqualify;  State  v.  Ingram,  28  Or.  485,  31  Pae.  1050,  holding  juror 
who  has  formed  fixed  opinion  qualified  if  he  state  that  he  can  try 
ease  fairly. 

Criminal  Law. — ^Before  Appellate  Oovrt  can  Befvlew  Diaeretlonary 
Older  it  must  have  before  it  all  the  evidenee  that  was  adduced  on 
the  trial,  p.  179. 

Cited  in  Hayden  ▼.  Long,  8  Or.  246,  State  ▼.  Jaekson,  9  Or.  461, 
Breon  v.  Hinkle,  14  Or.  513,  13  Pae.  299,  State  v.  Moran,  15  Or.  266, 
14  Pae.  422,  Thomas  y.  Bowen,  29  Or.  262,  45  Pae.  769,  and  Southern 
Pae.  Co.  y.  Bauh,  4A  Fed.  700,  1  C.  C.  A.  416,  all  approving  and  ap- 
plying the  rule. 

Distingui^ed  in  State  y.  Miller,  46  Or.  486,  81  Pae.  363,  where 
the  bill  contained  sufficient  evidenee  to  show  that  the  juror  was  dis* 
qualified. 

Bi^^.— Particalan  of  Complaint  Biado  hj  Prosecutrix  after  the 
assault  cannot  be  proved  to  corroborate  her,  p.  180. 

Cited  in  State  y.  Sargent,  32  Or.  113,  49  Pae.  890,  reversing  con- 
viction because  mother  repeated  child's  narrative  of  the  circum- 
stances of  the  assault. 

Witnesses. — ^No  Witness,  Though  of  Tender  Yean^  eaa  testify  with- 
out being  sworn,  unless  parties  consent,  p.  181. 

Cited  in  State  v.  Lugar,  115  Iowa,  270,  88  N.  W.  334,  granting  new 
trial  where  one  of  the  state's  witnesses  giving  damaging  testimony 
was  not  sworn;  State  v.  Wilson,  109  La.  76,  33  South.  88,  holding 
that  child  of  tender  years  should  not  be  sworn  unless  it  bo  evident 
that  he  has  due  sense  of  the  obligation  of  an  oath;  State  v.  Taylor, 
57  W.  Ya.  237,  50  S.  E.  250,  granting  new  trial  because  witness  was 
oot  sworn  though  the  omission  was  inadvertent.  Cited  in  notes  in 
19  L.  B.  A.  606,  on  eompeteney  of  children  as  witnesses;  65  L.  B. 
A.  317,  on  admissibility  of  declarations  of  infant  too  young  to  bo 
sworn  as  witness. 

8  Or.  181-183,  HAMBUBGEB  v.  GBAITT. 

This  ease  has  not  been  cited. 

8  Or.  183-191,  PABEEB  v.  BOGEBS. 

Navigable  Waters.— Bights  of  Biperian  Owners  and  PurdiasoiB  of 
tide  lands  from  them,  pp.  188-190. 

Cited  in  WUson  v.  Wel«h,  12  Or.  359,  7  Pae  344,  and  I>e  Force  ▼. 
Welch,  10  Or.  508,  509,  construing  act  authorizing  purchasers  of  tide 
lands  from  riparian  owners  to  obtain  title  from  the  state;  Shively 
V.  Parker,  9  Or.  505,  distinguishing  the  facts;  State  v.  Shively,  10 
Or.  269,  not  in  point;  Astoria  Exchange  Co.  v.  Shively,  27  Or.  109, 
40  Pae.  93,  Lewis  v.  City  of  Portland,  25  Or.  162,  42  Am.  St.  Bep^ 
772,  35  Pae.  261,  22  L.  B.  A.  736,  and  Bowlby  v.  Shively,  22  Or.  419, 
421,  30  Pae.  157,  158,  recognising  state's  title  to  tide  land;  Shively 
V.  Bowlby,  152  U.  S.  52,  14  Sup.  Ct.  Bep.  548,  38  L.  od.  350,  and 
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Home  ▼.  Bogae  Bivar  Faeldng  Oo.,  &1  Or.  246,  Ifil  Am.  St.  Bep.  782, 
92  Pte.  1068,  to  point  that  ripariaa  owsor  hao  no  sights  below  high- 
wtter  mark;  State  ▼•  Black  Biver  Phosphate  Co.,  8S  Fkn.  90,  13  South. 
643,  21  L.  B.  A.  189,  hoHing  that  tho  "ripariaa  aet''  of  1856  does 
not  give  the  owner  the  right  to  mine  phosphates  from  the  bed  of 
^  stream.  Cited  in  note  in  iO  L.  B.  A.  602,  on  right  of  owner  of  up- 
ksd  to  aeeeoB  to  aavigable  water;  40  Ij.  B^  A«  647.  on  right  to  oroet 
whsrres. 


8  Or.  191-193,  McCUUMTJOU  ▼.  HBU.MAK. 

Pxincipal  and  Surety^— Bocovery  of  Judgment  on  a  Note  Does  not 
Bsr  Suit  on  another  note  given  as  seeuritj  for  the  first  one,  when 
the  judgment  remains  unsatisfied,  p.  193. 

Cited  in  Bateman  v.  Grand  Bapids  ete.  B.  Co.,  96  Mich.  443,  56 
K.  W.  29,  reaffirming  the  rule.  Cited  in  note  in  43  L.  B.  A.  178,  on 
effect  of  judgment  in  action  against  part  of  obligors  on  joint  or 
joint  and  several  contract  upon  liability  of  others. 

8  Oi;  193-196,  "WHnELB  ▼.  WINJUA 
Biocaton  md  AdiBlnlatntass.— Titto  to  Bocanudtgr  aniirt  bo  Bo* 

lived  from  the  administrator  through  the  orders  of  the  court,  which 
ire  binding  on  aU  persons  interested,  p.  196. 

Cited  in  State  t.  CDay,  41  Or.  500,  69  Pae.  544,  Casto  r.  Murray, 
47  Or.  64,  81  Pao.  885,  In  ro  Morrison's  Bstato,  48  Or.  616,  87  Pae. 
1044,  and  Do  Bow  ▼.  Wollenberg,  52  Or.  482,  97  Pae.  718,  all  reaffirm- 
iig  the  rule;  In  re  John'o  Will,  30  Or.  501,  47  Pae.  848,  86  L.  B.  A. 
242,  to  point  that  title  to  personalty  paases  solely  through  the  in- 
stnunontality  of  the  court. 

Seeoneiled  in  Weider  t.  Osbom,  20  Or.  814,  26  Pae.  717,  holding 
that  titlo  to  ehoses  in  action  vests  in  legal  representative  with 
power  to  collect  and  dispose  of  them;  Dunham  v.  Siglin,  89  Or.  291, 
64  Pae  662,  holding  the  rule  inapplicable  to  intangible  property  such 
aa  a  judgment. 

BxBcnton  and  Administrators. — County  Court  has  ExeluslTe  Juris- 
diction in  matters  pertaining  to  transfer  of  personalty  of  decedents, 
p.  196. 

Cited  in  Esterly  v.  Bue,  122  Fed.  612,  58  C.  C.  A.  848,  discussing 
exdnsive  jurisdiction  of  probate  court  over  claims  against  decedents. 

8  Or.  196-198,  HcCOT  ▼.  BATUSY. 

Stformation  of  Instnuaents.— Mistake  must  be  Mntoal  and  plainly 
and  dearly  proved,  p.  198. 

Cited  in  Sellwood  v.  Henneman,  86  Or.  577,  60  Pae.  13,  applying 
tie  rule.  Cited  in  note  to  65  Am.  St.  Bep.  494,  on  reformation  of 
contracts. 

8  Or.  198-203,  LAHEY  ▼.  KKOTT. 

Cited  in  notes  to  63  Am.  Dec.  541,  on  action  for  breach  of  promise; 
66  L.  B.  A.  799,  on  refusal  or  failure  to  keep  agreement  for  marriage 
at  speciiied  time  or  place  as  breach  of  marriage  contract. 
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8  Or.  207-208,  8TATB  BZ  BEL.  MAHOMET  T.  McKIMlffOBS. 

AppeaL — ^Motion  to  File  Kew  Undertaking  matt  be  made  before 
motion  to  dismisa  ia  breiigfat  on  for  hearing,  pp.  207,  208« 

Cited  ia.-  De  Lasbmutt  v.  8eUwood,  10  Or.  62,  denying  motioa  for 
leitve  to  file  new  undertaking;  Northern  Countiea  Inv.  Trust  v.  Hender, 
12  Wash.  564,  41  Pac.  915,  refusing  leave  to  file  new  bond  on  the 
ground  that  the  original  bond  being  totally  def ectlTO  •  the  court  was 
without  jurisdiction  except  to  dismiss. 

Overruled  in  Elwert  Y.  Norton,  34  Or.  571,  51  Pac.  1098,  granting 
leave  to  file  new  undertaking  without  motion  therefor  and  after 
objection  to  undertaking  was  sustained;  Fleischner  ▼.  Bank  of  Ifc- 
Minnville,  36  Or.  556,  61  Pac.  884,  granting  leave  to  amend  assign- 
ments of  error. 

*  '  ■  .  ' 

Appeal.— Undertaking  must  not  Limit  Uabillty  of  sureties,  p.  208. 

Cited  in  Goldsmith  v.  Gilliland,  23  Fed.  646,  10  Saw.  606,  discuss- 
ing distinction  between  a  bond  and  an  undertaking. 

Distinguished  in  8anif>om  t.  Fitzpatrick,  51  Or.  459,  91  Pac.  541, 
approving  the  rule,  but  construing  undertaking  in  question  not  to 
limit  the  amount  though  the*  sureties  qualify  for  a  stated  sum. 

8  Or.  209-213,  DBAKE  ▼.  SEABS. 

Sales; — ^Damagea  far  Breach  of  Warranty  are  such  aa  naturally 
result  according  to  the  usual  oourse  of  things  and  necessary  expenses 
incurred,  p.  213. 

.  Cited  in  Lena  v.  Blake-McFall  Co.,  44  Or.  574,  76  Pac.  357,  and 
Hoskins  v.  Scott,  52  Or.  277,  96  Pac.  1114,  both  approving  and  apply- 
ing the  rule;  Mine  Supply  Co.  v.  Columbia  Min.  Co.,  48  Or.  395,  86 
Pac.  790,  applying  tiie  rule  to  the  sale  of  a  mill  for  reducing  ore. 
Cited  in  note  in  52  U  B.  A.  233,  237|  on  loss  of  profits  of  sale  or  pur- 
chase as  damages. 

8  Or.  214-222,  STATE  ▼.  AH  LEE. 

Criminal  Iaw. — ^Tke  Failure  of  the  Acenaed  to  be  Present  when 

jury  are  viewing  location  of  crime  is  no  ground  for  error,  p.  217. 
Cited  in  State  v.  Moran,  15  Or.  277,  14  Pac.  427,  Ellas  v.  Territory, 

9  Ariz.  16,  76  Pac  611,  State  v.  Hartley,  22  Nev.  359,  40  Pac.  375,  28 
L.  B.  A.  33,  and  State  v.  Mortensen,  26  Utah^  346,  73  Pac.  573,  Neal 
V.  State,  32  Neb.  131,  49  N.  W.  177,  all  approving  and  applying  the 
rule;  People  v.  Fitzgerald,  137  Pal.  551,  70  Pac.  556,  holding  that 
iirregularities  at  view,  not  objected  to,  are  waived;  People  v.  Thorn, 
156  N.  Y.  293,  50  N.  E.  950,  42  Ia  R.  A.  368,  holding  that  view  is  no 
part  of  the  trial  and  presence  of  accused  at  it  may  be  waived.  Cited 
in  notes  in  42  Ij.  B.  A.  378,  on  view  by  jury;  92  Am.  Dec.  344,  on 
view  by  court  or  jury. 

Homicide. — ^DeliberaUon  and  Premeditation  Defined,  p.  220. 

Cited  in  State  v.  Carver,  22  Or.  605,  30  Pac.  317,  and  State  ▼. 
Megorden,  49  Or.  273,  88  Pac.  311,  both  approving  the  definition; 
Cook  V.  State^  46  Fla.  69,  35  South.  682,  defining  "premeditated  de- 
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sigB.'^   Cited  in  notes  to  86  Am.  St.  Bep.  641,  and. 56  L.  B.  A.  420, 
beth  on  dying  deelarationt  as  evidence* 

8  Or.  222-224,  COBPE  V.  BBOOKS. 

AppeaL — ^Decisions  of  Commlssionen  for  sale  of  soliool  lands  are 
not  reviewable,  p.  224. 

Cited  in  Do  Laittre  v.  Board  of  Commrs.,  140  Fed.  803,  Miller  v. 
Wiftttier,  44  Or.  351,  75  Pae.  210,  Eobertson  t.  Gecor,  42  Or.  187,  189, 
70  Pae.  616,  617,  and  Shively  v.  Pennoyer,  27  Or.  88,  80  Pae.  906, 
aB  applying  the '  nile  to  discietibnary  acts  of  board  of  land'  comniis- 
rioaers;  Warner  Valley  Stook  Co.  v.  Morrow,  48  Or.  262,  86  Pae.  370, 
holding  deed  of  state  land  board  eonelnsive  on  right  to  convey;  Pier- 
son  V.  State  Board  of  Land  Ootnmrs.,  14  Idaho^  163,  OS  Pae.  776,  hold- 
ing that  no  appeal  lies  from  decisions  of  state  land  board;  Pennoyer 
V.  KeConnanghy,  140  XT.  8.  22,  11  Sup.  Ct.  Bep.  609,  35  L.  ed.  370, 
quoting  the  decision  approvingly. 

Explained  in  Wardwell  v.  Paige,  0  Or.  524,  holding  that  eqttitable 
relief  may  be  had  against  a  party  wrongfully  obtaining  a  state  deed. 

8  Or.  224-228,  ATTEBEBBT  ▼.  ATTSBBBBY. 
This  case  has  not  been  cited. 

8  Or.  220-236,  STATE  v.  DALE. 

Indictment.— Wlien  Stalata  Describes  Ofleoae  Dlsjimctlvely,  charge 
in  conjunctive  form  is  good,  p.  231. 

Cited  in  State  v.  Lonna,  15  N.  P.  278,  107  N.  W.  525,  State  v.  White, 
48  Or.  421,  87  Pae.  130,  and  Cranor  v.  City  of  Albany,  43  Or.  147,  71 
Pae.  1043,  all  approving  the  rule;  State  v.  Humphreys,  43  Or.  47,  70 
Pae.  825,  stating  when  "or"  may  be  used  in  indictment  following  the 
language  of  the  statute. 

Juror. — Objectiona  must  be  Made  to  Individoal  Juror,  not  to  the 
panel,  pp.  232,  233. 

Explained  in  State  v.  Ju  Nun,  53  Or.  4,  5,  07  Pae.  07,  08,  holding 
objections  to  panel  abolished. 

Bmhezzlement  may  Consist  of  Several  Acts,  the  appropriation  of 
seTeral  sums  collected  from  different  persons,  p.  234. 

Cited  in  State  v.  Beinhart,  26  Or.  481,  38  Pae.  827,  and  Chamber- 
lain V.  State,  80  Neb.  810,  115  N.  W.  557,  both  applying  the  rule. 
Cited  in  note  to  57  Am.  Dec.  286,  on  what  constitutes  larceny. 

Taxation. — Statutes  Defining  and  Punishing  Embezzlement  by  sher- 
iffs and  collectors  construed,  pp.  235,  236. 

Cited  in  State  v.  Neilon,  43  Or.  178,  73  Pae.  325,  construing  em- 
bezzlement statutes. 

8  Or.  236-240,  STATE  V.  McCOBMACBL 

Criminal  Law. — ^Larceny  of  Several  Articles  is  Oue  Offense  and  ac- 
qaittal  on  trial  for  stealing  part  of  them  bars  probecuiiou  ior  stealing 
the  others,  p.  239. 


8  Or.  240-254        NOTES  ON  OBEGON  BEPOBXa  170 

Cited  in  State  ▼.  Ward,  19  Ner.  300,  10  Pae.  184,  and  People  ▼. 
Sullivan,  9  Utah,  203,  33  Pac.  704,  approving  and  applying  the  role. 
Cited  in  note  to  92  Am.  St.  Bep.  117,  119,  on  identity  of  offenses  on 
plea  of  former  jeopardy. 

8  Or.  240-244,  BOSENDOBF  ▼.  BAKEB. 

Sale  Bosenring  Title  UutU  Payment  of  Pvroliaie  Price  givcv  buyer 
only  the  right  to  potseseion  ontil  h^  has  performed  the  conditio*, 
p.  243. 

Cited  in  Schneider  v.  Lee,  38  Or.  581,  17  Pac.  271,  and  Herring- 
Hall-Marvin  Co.  v.  Smith,  43  Or.  321,  72  Pac.  706,  approving  and 
applying  the  rule.  Cited  in  note  in  25  L.  B.  A.,  N.  8.,  784,  on  right 
of  one  leaving  chattels  in  another's  poseeesion  as  against  latter's 
vendees  or  oreditors. 

8  Or.  244-247,  HAYDEN  V.  LONG. 

AppeaL — ^To  Beview  BuUag  on  OhaUesge  to  Juror,  all  the  evidenee 
must  be  brought  up,  p,  246. 

Cited  in  Southern  Pae.  Co.  v.  Bauh,  49  Fed.  700,  1  0.  C.  A.  416, 
reafiirming  the  rule;  Tboi&aa  ▼.  Bowen,  29  Or.  262,  45  Pae.  769,  ex- 
tending the  rule  to  all  discretionary  orders. 

TlriaL — ^Instructions  Abstractly  Correct  are  Erroneona  if  inappli- 
cable to  the  issues,  p.  247. 

Cited  in  Buehtel  v.  Evans,  21  Or.  816,  88  Pae.  69,  Bowen  t.  Clarke, 
22  Or.  568,  29  Am.  St.  Bep.  625,  30  Pae.  481,  Coos  Bay  etc.  Co.  v. 
Siglin,  26  Or.  393,  88  Pae.  194,  and  Carson  ▼.  Lauer,  40  Or.  273,  65 
Pae.  1061,  all  reaffirming  the  rule. 

8  Or.  247-250,  34  Am.  Bep.  578,  nofee,  HKDUSY  ▼.  HTTJi. 

Suretyship. — ^Extension  of  Time  to  Pay  Debt,  given  without  eon- 
sent  of  surety,  discharges  him,  p.  249. 

Cited  in  Hoffman  v.  Habighorst,  49  Or.  393,  89  Pac.  957,  approving 
the  rule;  Cellers  v.  Heachem,  49  Or.  189,  89  Pac.  427,  10  L.  B.  A., 
N.  S.,  133,  and  Hoffman  v.  Habighorst,  38  Or.  262,  63  Pae.  611,  53  L. 
B.  A.  908,  both  to  point  that  suretyship  may  be  shown  by  parol. 

Suretyship. — ^Extension  of  Time  for  Indefinite  Period  does  not  dis- 
charge surety,  p.  249. 

Cited  in  Bunn  v.  Commercial  Bank,  98  Ga.  650,  26  S.  E.  64,  apply- 
ing the  rule. 

Suretyship. — Failure  to  Proceed  Against  Principal  does  not  dis- 
charge surety,  p.  250. 

Cited  in  Rockwell  v.  Portland  Sav.  Bank,  39  Or.  241,  64  Pac.  389, 
and  White  v.  Savage,  48  Or.  608,  87  Pac.  1042,  both  reaffirming  the 
rule. 

8  Or.  251-254,  PULSE  ▼.  HAMEB. 

Statute  of  Frauds. — ^A  Parol  Lease  for  One  Year  to  begin  at  a 
future  time  is  void,  p.  254. 
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Cited  in  White  v.  HoQaiid,  17  Or.  4,  8  Pae.  573,  Wieluon  t.  Mon- 
mk  Cyele  etc  Co.,  128  Cal.  180,  79  Am.  St.  Bep.  36,  60  Pae.  765,  and 
Pige  ▼.  Camine,  28  Waeh.  388,  69  Pae.  1094,  all  approving  and  apply- 
bg  the  nle;  Deehenbaeh  ▼.  Bima,  45  Or.  504,  78  Pae.  667,  where  the 
lease  covered  a  period  of  two  years;  Jenning  &  Sons  ▼.  Miller,  48  Or. 
203,  85  Pae.  518,  diecnaeing  part  performance  which  will  take  case 
out  of  operation  of  statute;  Taylor  t.  Terry,  71  Gal.  47,^11  Pae.  814, 
not  deciding  the  question;  Alabama  Mineral  Land  Co.  t.  Jackson, 
121  Ala.  177,  77  Am.  St.  Bep.  46,  25  South.  711,  holding  void  a  con- 
tnet  to  purchase  land  to  be  selected  thereafter,  as  not  describing  the 
lui  Cited  in  note  in  3  L.  B.  A.,  N.  S,  816,  en  taking  possession  of 
ntlty  as  part  performance  to  satisfy  statute  of  frauds.  * 

8  Or.  254-259,  HILL  ▼.  OOOFEB. 
BJtttmsBl-^BIgbt  to  BentB  and  ProfllB  «&  BecoTary  in  ejectment, 

p.  258. 

Cited  in  fiill  t.  Cooper,  10  Or.  153,  upholding  the  rule. 

^Jectesnt— Judgment  for  the  Defendant  Oondnsiv^  Batabllsbas 
hie  title  and  right  to  possession,  p.  259. 

Cited  b  Morrill  v.  Morrill,  20  Or.  102,  28  Am.  St  Bep.  95,  25  Pae. 
364, 11  L.  B.  A.  155,  and  Moores  ▼.  Moores,  86  Or.  262,  59  Pae.  328, 
both  approving  the  rule;  Bums  t.  Kennedy,  49  Or.  590,  90  Pae.  1103, 
holding  that  judgment  in  forcible  entry  and  detainer  is  no  bar  to 
loit  to  cancel  de^d  or  quiet  title. 

8  Or.  258-263,  BAITLBT  ▼.  McOO Y. 

BstoppeL— Fartlea  to  a  Deed  ara  Estopped  to  deny  its  operation  ac- 
eordisg  to  their  intent,  p.  261. 

Cited  in  Salem  Imp.  Co.  v.  McCourt,  26  Or.  104,  41  Pae.  1107,  ap- 
proving the  rule;  West  Coast  Mfg.  etc.  Co.  v.  West  Coast  Imp.  Co., 
25  Wash.  637,  66  Pae.  101,  62  L.  B.  A.  763,  defining  the  word  prem- 
nos.   Cited  in  note  to  105  Am.  St.  Bep.  858,  on  quitclaim  deeds. 

8  Or.  268-270,  OANTONVILLB  ft  G.  BD.  CO.  v.  STEPHENSON. 
Ton  Boads.-~Clrant  of  Franchise  to  Bead  Company  construed,  pp. 

26S-269. 

Distinguithed  in  State  ▼.  Douglas  County  Bead  Co.,  10  Or.  192, 
iiTolTiag  a  different  phase  of  the  same  question. 

8  Or.  270-273,  TIOHENOB  ▼.  OOaOIN& 

AttacimuBt— Asaignment  for  OredltorB  discharges  the  attachment, 
>273. 

Cited  in  Josephi  t.  Furnish,  27  Or.  263,  41  Pae.  425,  holding  that 
ft  genera]  assignment  does  not  dissolve  attachment  for  the  benefit  of 
I  tUrd  person. 

S  Or.  273-276,  LEWIS  ▼.  IffoOLUBE. 

WatersL — Custom  Under  Which  Water  Bight  is  appropriated  must 
b€  proved  by  party  alleging  it,  p.  275. 
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Overruled  ih  Parkersville  Drainage  Diet.  v.  WattieT|  48  Or.  830,  337, 
86  Pac.  776,  777,  holding  the  custom  bo  nniverBal  that  courts  take 
judicial  notice  of  it.  Cited  in  note  to  89  Am.  Deo.  665,  on  jiidicial 
notice;  30  L.  R.  A.  675,  on  right  of  prior  appropriation  of  water. 

8  Or.  276-278,  LEONARD  v.  GRANT. 
Dower. — ^Before  the  Ajudgnmeiit  of  Dower  the  Widow  has  no  estate 

in  the  lands  of  her  deceased  husband,  p.  278. 

Cited  in  Baer  v.  Baltingall,  37  Or.  421,  61  Pac  858,  holding  that 
dower  cannot  be  sold  under  execution  before  it  is  assigned;  Neal  v. 
Davis,  53  Or.  433,  99  Pac.  72,  to  point  that  onassigned  dower  is  a 
mere  right  of  action. 

8  Or.  278-284,  COFFMAK  ▼.  ROBBIN& 
Water.^ — Oral  Oontract  to  Divide  Water  Aoted  upon  by  erecting 

ditches  and  expending  money  will  be  enforced  in  equity,  p.  283. 

Cited  in  Combs  v.  Slayton,  19  Or.  104,  26  Pac.  662,  applying  the 
rule;  McBroom  v.  Thompson,  25  Or.  566,  37  Pae.  58,  holding  parol 
license  to  use  water  irrevocable  after  licensee  has  spent  money  toward 
its  use;  Bowman  v.  Bowman,  35  Or.  281,  57  Pac  547,  holding  parol 
license  to  use  land  irrevocable  after  licensee  has  erected  valuable 
improvements  on  the  faith  of  it;  Ewing  v.  Rhea,  37  Or.  586,  82  Am. 
St.  Rep.  783,  62  Pae.  791,  52  U  R.  A.  140,  approving  the  rule  but  dis- 
tinguishing the  facts. 

Distinguished  in  Lavery  v.  Arnold,  36  Or.  86,  57  Pac.  907,  holding 
owner  of  water  right  not  estopped  by  acquiescence  in  diversion. 
Cited  in  note  in  49  L.  B.  A.  614,  on  revocability  of  license  to  main- 
tain a  burden  on  land  after  licensee  has  incurred  expense. 

Vendor  and  Porchaser.— Purchaser  Is  Presumed  to  Buy  with  notice 
of  water  rights  in  use  on  the  premises,  p.  284. 

Cited  in  Low  v.  Schaffer,  24  Or.  245,  33  Pac.  680,  approving  the 
rule. 

Waters.— Lower  Owner  has  the  Bigbt  to  Have  the  Waters  of  a 
stream  flow  through  his  land  undiminished  save  as  the  upper  owner 
may  use  it  for  domestic  purposes  and  irrigation,  p.  279. 

Cited  in  Jones  v.  Conn,  39  Or.  36,  87  Am.  St.  Rep.  634,  64  Pac  857, 
54  L.  R.  A.  630,  to  point  that,  after  the  natural  wants  of  aU  riparian 
owners  have  been  supplied,  each  is  entitled  to  a  reasonable  use  of 
the  water  for  irrigation;  Meng  v.  Coffey,  67  Neb.  516,  108  Am.  St. 
Rep.  697,  93  N.  W.  718,  60  L.  R.  A.  910,  holding  that  the  upper  owner 
must  not  waste,  needlessly  difiiinish  or  wholly  use  the  water  for  irri- 
gation to  the  injury  of  other  owners. 

Questioned  in  Hough  v.  Porter,  51  Or.  410,  98  Pae.  1099,  citing 
numerous  cases  and  concluding  that  there  is  no  prior  riparian  owner- 
ship so  far  as  distribution  of  water  for  irrigation  is  concerned.  Cited 
in  note  in  41  L.  R.  A.  743,  on  correlative  rights  of  upper  and  lower 
proprietors  as  to  use  and  flow  of  stream. 
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8  Or.  284-303,  COYOTE  GOLD  81  8.  M.  CX>.  ▼.  BUBXA 
CozporfttlOB  Bzl8t8  M  »  Iiegal  Sirkttgr  ftom  tlM  Time  of  the  lUing 

of  its  articles,  p.  298. 
Cited  in  Goodale  Lamber  Co.  ▼.  Bhaw,  41  Or.  548,  69  Pae.  647,  hold* 

iog  the  filing  of  articles  a  prerequisite  to  corporate  existence. 

Coxporatloiia. — One  Signing  an  Agreement  Agreeing  to  Take  a  cer- 
tain number  of  shares  of  sto<^  does  not  become  a  stock  subscriber, 
p.  293. 

Cited  in  Kelly  r.  Bnble,  11  Or.  104,  105,  4  Pae.  609,  invdlying  the 
same  facts. 

Explained  in  Nickum  v.  Burekhardit,  80  Or.  4i60,  60  Am.  St.  Bep. 
822,  47  Pae.  789,  holding  that  subscription  need  not  be  made  on  stock- 
book. 

Questioned  in  Nebraska  Chieory  Co.  t.  Lednleky,  79  Neb.  590,  118 
N.  W.  246,  holding  any  agreement  showing  an'  intention  to  become  a 
stockholder,  a  buificient  contract  of  Bubeoription.  Cited  in  note  to  81 
Am.  Dee.  897,  on  subscriptions  to  corporate  stock. 

OorporatlonB. — ^BecoxdB  of  Corporation  must  Show  that  one-half  of 
the  capital  stock  has  been  subscribed,  p.  294. 

Cited  in  Astoria  etc.  Co.  ▼.  Hill,  20  Or.  180,  25  Pae.  380,  holding 

■  that  assessments  maj  be  made  after  one-half  of  the  capital  has  been 

sabeeribed;  MeVicker  ▼•  Cone,  21  Or.  357,  to  point  that  statutory 

amount  must  be  subscribed.    Cited  in  note  to  99  Am.  Dec.  762,  rights 

and  remedies  as  to  corporate  dividends. 

8  Or.  303-S16,  34  Am.  Bep.  681,  MOBEI.ANB  v.  BBAD7. 

Wills.— Bztrinsic  Oral  Evidence  la  Admissible  to  aid  construction, 
p.  313. 

Cited  in  Whitcomb  y.  Bodman,  156  HI.  123,  47  Am.  St.  Bep.  181,  40 
X.  S.  555,  28  L.  B.  A.  149,  Pate  v.  Bushong,  161  Ind.  547,  551,  100 
Am.  St.  Bep.  2d7,  60  N.  £.  297,  298,  63  L.  B.  A.  593,  and  Black  v. 
Kehards,  96  Ind.  190,  all  approving  and  applying  the  rule. 

Wills.— Eironeons  Part  of  Description  may  be  Bejected  when  re- 
aiaiader  is  suiBcient  to  identify  the  property,  p.  313. 

Cited  in  CoUins  v.  Capps,  235  HI.  564,  126  Am.  St.  Bep.  232,  85  N. 
E.  935,  and  Portland  Trust  Co.  ▼.  Beatie,  32  Or.  312,  72  Am.  St.  Bep. 
713,  52  Pae.  ^1,  44  L.  B.  A.  527,  approving  and  applying  the  rule; 
Portland  Trust  Co.  v.  Beatie,  32  Or.  309,  52  Pae.  91,  to  point  that 
misdescription  cannot  defeat  ol^vious  intent  of  testator;  Seebrock  v. 
Fedawa,  33  Neb.  417,  29  Am.  St.  Bep.  488,  50  N.  W.  271,  holding  that 
error  in  description  will  not  avoid  devise  if  enough  remain  to  show 
with  reasonable  certainty  what  was  intended;  Huberman  v.  Bvans, 
4e  Neb.  803,  65  N.  W.  1052,  applying  the  rule  to  a  description  in  a 
^ardian's  petition  to  sell  land.  Cited  in  notes  to  29  Am.  St.  Bep. 
492;  6  L.  B.  A.,  N.  S.,  954,  955,  975,  on  correction  of  misdescription 
ef  land  in  wilL 
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8  Or.  316-323,  KGKCKGUT  ▼.  UOSSST. 

ConrtB. — YThtn  Gout  of  C^enfiral  JuxMictlon  exereiM  tpeeial  jnriB- 
diction/  it  must  strictly  follow  the  statute  and  ihow  by  its  record 
that  it  has  done  so,  p.  322. 

Cited  in  Odell  v.  Campbell,  &  Or.  309,  Furgeson  t.  Jones,  17  Or.  212, 

11  Am.  St.  Bep.  808,  20  Pac.  846,  3  L.  B.  A.  620,  Willamette  Beal 
Estate  Co.  v.  Hendriz,  28  Or.  495,  52  Mm,  8t.  Bep.  800,  42  Pac.  517, 
Knapp  ▼.  Wallace,  50  Or.  354,  126  Am.  St.  Bep.  742,  92  Pae.  1057, 
Fishbum  y.  Londershansen,  60  Or.  373,  92  Pao.  1064,  14  L.  B.  A.,  N. 
S.,  1234,  Kelley  ▼.  Kelley,  161  Mass.  118,  42  Am.  St.  Bep.  389,  36 
N.  E.  840,  25  L.  B.  A.  806,  and  Cohen  v.  Portland  Lodge  No.  142, 
B.  P.  O.  E.,  144  Fed,  269,  all  following  and  illustrating  the  appHcation 
of  the  role.  Cited  in  note  in  19  L.  B.  A.  819,  on  validity  of  decree 
of  divorce  obtained  on  publication  or  service  out  of  state  where  de- 
fendant  did  not  appear. 

8  Or.  324-327,  OBAWTOBD  ▼.  BOBEBTS. 

AppeaL — ^In  This  Case  Appeal  from  Order  sustaining  a  motion  to 
discharge  an  attachment  was  entertained,  p.  325. 

Cited  in  Sheppard  v.  Yocum,  11  Or.  236,  3  Pac.  825,  holding  order 
refusing  to  dissolve  an  attachment  appealable. 

Explained  in  Farmers'  Bank  of  Weston  v.  Key,  33  Or.  446,  54  Pae. 
207,  and  Van  Yoorheis  v.  Taylor,  24  Or.  248,  33  Pac.  380,  holding  that 
order  dissolving  attachment  is  not  appealable.  Cited  in  note  to  123 
Am.  St.  Bep.  1064,  on  proceedings  to  dissolve  attachments. 

Statutes  Adopted  from  Another  State  bring  with  them  the  judicial 
construction  given  them  there,  p.  326. 

Cited  in  Everding  v.  McGinn,  23  Or.  17,  35  Pae.  178,  Barmore  ▼• 
Dickson,  21  Or.  306,  28  Pac.  9,  and  Trabant  v.  Bummell,  14  Or.  19, 

12  Pac.  57,  approving  and  applying  the  rule. 

Limitation  LawB. — ^Defendant  Pleading  Statute  of  Another  State 
must  show  that  the  cause  of  action  arose  in  that  state,  p.  325. 

Cited  in  Be  Smith's  Will,  43  Or.  603,  75  Pae.  135,  and  Lake  v.  Stein- 
bach,  5  Wash.  664,  32  Pac.  769,  both  following  the  rule. 

Attachment. — Olerk  has  No  Discretion,  but  must  Imie  the  writ 
when  the  affidavit  is  filed,  p.  326. 

Cited  in  Newell  v.  Whitwell,  16  Mont.  259,  40  Pac.  871,  to  point 
that  the  clerk  exercises  only  ministerial  duty  in  issuing  writ  of  at- 
tachment. 

8  Or.  327-^0,  COOPEB  ▼.  McGBEW. 

Crops. — ^Farm  Lease  on  SkaroB  Makee  the  Partlee  tenants  in  eom- 
mon  of  the  crops,  p.  830. 

Cited  in  Messinger  v.  Union  Warehouse  Co.,  39  Or.  550,  65  Pac  810, 
and  Abernethy  v.  Uhlman,  52  Or.  364,  93  Pac.  938,  both  supporting 
the  rule.  Cited  in  notes  to  37  Am.  Dec.  318,  on  agreements  for  cul- 
tivation of  land  on  shares;  23  L.  B.  A.  468,  on  sale  or  mortgage  of 
future  crops. 
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CoBtnelB.— PoliC7  of  lAw  Is  to  GiTO  Effeet  to  inteatioa  of  partiei, 
p.  330. 

Cited  in  Fox  ete.  Co.  ▼.  MeKinney,  9  Or.  499,  applying  the  rule  la 
eosrtraing  a  lease. 

S  Or.  330-333,  EXKINS  ▼.  PABBISH. 
TMb  ease  has  not  been  eited. 

8  Or.  333-^37,  MTTJtER  ▼.  VAnOH3T. 
This  ease  has  not  been  eited. 

8  Or.  337-342,  POFPLETON  ▼.  TAMHILL  OOXTNTT. 

Property. — ^Words  'Tersonal  Property"  Defined,  p.  341. 

Cited  in  Fishbom  ▼.  Londershausen,  50  Or.  370,  92  Pac.  1063,  14 
L.  B.  A.,  N.  S.,  1234,  approvingly;  Dundee  Mtg,  etc.  Co.  v.  School 
Diflt.  No.  1,  19  Fed.  367,  to  point  that  notes  and  mortgages  are  per- 
sonalty. 

Bzplained  in  Dundee  Mtg.  ete.  Co.  ▼.  School  Dist.  No.  1,  21  Fed.  [ 

154,  holding  that  mortgages  are  taxable  as  ''property"  only  by  virtue 
of  statute. 

Beviev.— Writ  Ues  to  Bevlew  Ordeoi  of  board  of  equalization, 
p.  338. 

Cited  in  Paulson  ▼.  City  of  Portland,  16  Or.  464,  19  Pac  458,  1  L. 
B.  A.  673,  and  Southern  Oregon  Co.  t.  Coos  County,  39  Or.  192,  64 
Bae.  648,  approvingly;  Oregon  etc.  Bank  v.  Jordan,  16  Or.  117,  17  Pac. 
624,  to  point  that  remedy  of  tax-payer  is  to  go  before  board  of  equal- 
ization, thence  to  prosecute  a  writ  of  review. 

Tsiatlan.— Bqaalisation  may  Increase  Assessment  by  including 
property  not  found  by  the  assessor,  p.  339. 

Cited  in  Horton  v.  Driskell,  13  Wyo.  78,  77  Pac.  357,  holding  that 
eonnty  may  add  omitted  property  thou^  the  owner's  name  does  not 
appear  on  the  assessment-roll. 

Taxation.— Notes  Transferred  to  Evade  Taxation  may  be  taxed 
where  owner  resides,  p.  340. 

Cited  in  Shotwell  v.  Moore,  129  tJ.  S.  596,  9  Sup.  Ct.  Bep.  862,  32 
L  ed.  829,  approvingly;  Sisler  ▼.  Foster,  72  Ohio  St.  447,  74  N.  E. 
642,  where  property  was  placed  in  trust  to  avoid  taxation.  Cited  in 
note  to  56  Am.  Dee.  530,  on  place  for  taxation  of  property. 

Bevlew  is  Properly  a  Proceeding  to  Try  Errors  of  law  appearing  on 
the  reeord,  not  facts,  p.  341. 

Cited  in  Oregon  Coal  ete.  Co.  v.  Coos  County,  80  Or.  809,  47  Pac. 
852,  Meinert  v.  Harder,  39  Or.  619,  65  Pac.  1058,  McAnish  v.  Grant, 
44  Or.  62,  74  Pac.  398,  and  California  &  O.  Land  Co.  v.  Gowen,  48 
Fed.  775,  all  to  the  same  effect. 

8  Or.  342-844,  OEIFFIN  ▼.  PITMAK. 

Justice  of  the  Peace  has  No  Power  to  set  aside  judgment  and  grant 
i  new  trial,  p.  343. 


I  '  i 
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Cited  in  American  Blds^.  ft  Lo&n  Aisn.  v.  Falton,  21  Or.  41^8,  494,  26 
Pae.  636,  and  Meinert  v.  Harder,  89  Or.  619,  65  Pae.  1058,  approving 
the  mie;  McCoy  v.  Bell,  1  Wash.  611,  20  Pae.  608,  holding  that  jntia- 
diction  of  justice  is  exhausted  when  he  enters  jndgmeat. 

8  Or.  344-348,  SOHBODT  ▼.  VOOT. 
This  case  has  not  been  cited. 

8  Or.  348-350,  OEBBISH  ▼.  HINICAK. 

Wills  Take  Effect  at  the  Date  of  testator's  death,  p.  849. 

Cited  in  Scott  v.  Ford,  52  Or.  294,  97  Pae.  101,  reaiBrming  the  rule. 

Wills. — ^Derlse  to  ''My  Children  and  the  Children  of  M;7  Daoghten" 
goes  per  stirpes,  not  per  capita,  p.  350. 

Distinguished  in  Bamsey  y.  Stephenson,  84  Or.  412,  57  Pae.  195,  con- 
struing a  proyision  directing  estate  to  go  equally  among  the  heirs. 

8  Or.  361-354,  84  Am.  Sep.  585,  OEBBISH  v.  OEBBISH. 

Wills. — ^Another  Iiistniment  Properly  Identified  may  be  referred  to 
and  made  part  of  the  will,  p.  358. 

Cited  in  Nightingale  v.  Phillips,  29  B.  L  189,  72  Atl.  226,  approyin^ 
and  applying  the  rule;  In  re  Soher's  Estate,  78  Cal.  480,  21  Pae.  9, 
holding  that  holographic  will  may  revoke  an  attested  will  not  written 
by  testator  and  refer  to  it  for  complete  provisions.  Cited  in  notes  in 
49  Am.  Bep.  454;  68  L.  B.  A.  874,  on  incorporation  of  extrinsic  doca> 
ment  into  will. 

Statutes  Adopted  from  Another  State  are  construed  in  the  light  of 
decisions  of  that  state,  p.  353. 

Cited  in  Barmore  t.  Dickson,  21  Or.  306,  88  Pae.  9,  and  Harden- 
bergh  ▼.  Bay,  151  U.  S.  124,  14  Sup.  Ct.  Bep.  305,  38  L.  ed.  96,  both 
reaffirming  the  rule. 

Wills.— Statute  Avoiding  Will  as  to  Pretermitted  OUldxmi  does  not 
require  that  actual  provision  be  made  for  the  children  nor  that  they 
be  designated  by  name,  p.  853. 

Cited  in  Neal  v.  Davis,  53  Or.  428,  99  Pae.  71,  holding  that  the 
word  "heirs"  is  not  equivalent  to  the  word  "children";  Brown  v. 
Nelms,  86  Ark.  388,  112  S.  W.  379,  upholding  will  devising  one-half 
to  wife  and  the  other  half  to  the  "children";  Bower  v.  Bower,  5  Wash. 
229,  31  Pae.  599,  denying  right  to  admit  extrinsic  evidence  to  show 
that  provision  for  "heirs"  was  intended  to  provide  for  "children." 
Cited  in  notes  to  17  Am.  St.  Bep.  260;  39  Am.  Dec.  740,  743,  on  rights 
of  child  or  issue  unintentionally  omitted  from  wilL 

8  or.  354^355,  OATTKT  ▼.  PEBEIKS. 

Justice  of  the  Peace  cannot  Enter  Default  before  one  hour  after 
summons  is  returnable,  p.  355. 

Cited  in  State  v.  Laurandeau,  21  Mont.  220,  53  Pae.  537,  holding 
that  record  must  show  that  plaintiff  appeared  within  an  hour  after 
the  summons  is  returnable. 
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I  On  886-667,  POBnjQID  T.  BAKEB. 

iBjimetioii  Slioold  be  Gnated  Only  in  Oaaaf  wben  plaintiff  ifl  in 
diBgor  «£  raff ering  impanble  in jurj,  p.  865. 

Cited  in  Ladd  y.  Bamabj,  10  Or.  211,  approTing  the  role;  Coffey- 
Tine  Kin.  ft  Gai  Co.  t.  Citizens'  Nat.  Gas  ete.  06.,  56  Kan.  180,  40 
Pie.  328,  holding  that  injunetion  eannot  be  obtained  on  the  Tisionarj 
buis  of  f ean  and  beliefa. 

I  Or.  367-670,  34  Am.  Bep.  687,  SPBAGUS  ▼.  FISTOHEB. 

BiSfl  and  Notee^— Waiver  of  Protest  and  Notiee  does  not  waive  d^ 
maud,  p.  869. 

Cited  In  Blatehford  ▼•  Harris,  115  lU.  App.  164,  reaffirming  the 
roles. 

Denied  in  Bank  of  Montpelier  t.  MontpeUer  Liunber  Co.,  16  Idaho, 
735,  102  Pae.  686,  holding  demand  waived  by  waiver  of  protest. 
Cited  in  note  in  51  Am.  Bep.  536. 

8  Or.  870-379,  CB088EN  ▼.  EABHABT. 

Sheriflji  are  not  Entitled  to  Mileage  for  transporting  eonvicts  to 
penitentiary,  p.  379.  • 

Cited  in  State  v.  Chadwiek,  10  Or.  547,  appendiz,  opinion  of  referee 
who  did  not  have  aeeess  to  the  citing  ease. 

8  Oi.  380-393^  SPEAB  T.  OOOB:. 
TUs  ease  has  not  been  eited. 

8  Or.  391-396^  34  Am.  Bep.  590,  note,  STATE  v.  DUOKEB. 

LsKceny.— Intent  to  Steal  may  be  Pormed  after  acquisition  of  prop- 
erty by  mietake,  pp.  304,  395. 

Denied  in  People  v.  Miller,  4  Utah,  411,  11  Pae.  514,  holding  that 
intent  must  exist  at  the  time  of  taking.  Cited  in  notes  in  39  Am. 
Sep.  194,  80  Am.  St.  Bep.  38,  88  Am.  St.  Bep.  579,  599,  600,  and  57 
Am.  Dec  280,  on  what  constitutes  larceny;  52  L.  B.  A.  138,  139,  on 
lireeny  of  money  or  property  delivered  by  mistake. 

8  Or.  396-40^  STATE  EZ  BEL.  CXTPLES  v.  HTBEBNIAN  SAV.  ft  lu 
ASSN. 

Bsoks.— Constitntion  of  Oregon  Oonatraed  not  to  Prohibit  incor- 
poration of  banks,  p.  ^1. 

Cited  in  State  v.  Lord,  28  Or.  529,  43  Pae.  480,  31  L.  B.  A.  473,  dis- 
enssing  the  propriety  of  bringing  suit  in  name  of  state  on  relation  of 
priTate  individual  when  matter  of  public  concern  is  not  involved. 

8  Or.  402-404,  JAOXSOlT  T.  JTAOKSOK. 
This  case  has  not  been  cited. 


80r.  406-406,  WILLIAMS  ▼.  AOKEBHAN. 

Btstnte  of  Frauds. — Parol  Lease  for  Three  Tears,  when  executed 
ud  reeogniaed  by  both  parties  becomes  a  tenancy  from  year  to  year, 
f406. 

Or.  HotM— 12 


/* 
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Cited  in  Bosenblat  v.  Perkins,  18  Or.  160,  22  Pae.  600,  6  In  B.  A. 
257,  approving  aii4  applying  the  mle;  Brown  t.  Kayier,  60  Wis.  6,  18 
N.  W.  525,  implying  tenancy  from  year  to.  year  where  tenant  holds 
oyer;  Parker  v.  Taswell,  Martin  v.  Smith,  8  Eng.  Bui.  Gas.  652,  Doe 
d.  Bigge  V.  Bell,  15  Eng.  Bnl.  Ca&-.  599,  and  Allen  v.  Hill,  Bichardson 
▼.  Langridge,  25  Eng.  Bnl.  Cas.  8,  not  aeeessible.  Cited  in  notes  to 
42  Am.  Pee.  133,  on  notice  to  quit;  120  Anu  St.  Bep.  45,  on  unlawful 
detainer. 

8  Or.  406-411,  HENDBIX  ▼.  OOBE. 

Mortgage  Given  to  Secure  Future  Advances  is  valid,  p.  409. 

Cited  in  Nieklin  v.  Nelson,  11  Or.  411,  60  Am.  Bep.  477,  6  Pae.  54, 
Sabin  v.  Columbia  Biver  Lumber  etc.  Co.,  25  Or.  24,  42  Am.  St.  Bep. 
756,  34  Pac.  695,  Backhaus  v.  Buells,  43  Or.  571,  7S  Pac.  845,  Doyly 
V.  Capp,  90  Cal.  156,  33  Pae.  736,  and  Hester  v.  Gairdner,  128  Ga. 
536,  58  S.  E.  168,  all  approving  and  applying  the  rule.  Cited  in  note 
in  21  L.  B.  A.  327,  on  setoff  on  mortgage  foreclosure. 

8  Or.  412-428,  AIiLEN  ▼.  XOBSOH. 

Statutea — General  or  Public  Act^  and  Special  or  Pdvata  Aet  de- 
fined and  distinguished,  p.  422. 

Cited  in  Crawford  v.  Linn  Co.,  11  Or.  498,  5  Pac.  746,  involving 
definition  of  special  law;  Crawford  v.  Linn  Co.,  11  Or.  499,  5  Pac. 
746,  distinguishing  special  and  local  law;  Maxwell  v.  Tillamook 
County,  20  Or.  501,  26  Pac.  805,  giving  illustrations  of  special  laws*; 
Maxwell  v.  Tillamook  County,  20  Or.  506,  26  Pac.  806,  stating  intent 
of  constitutional  provision  against  special  acts;  Farrell  v.  Port  of 
Columbia,  50  Or.  173,  174,  91  Pac.  547,  defining  general  and  special 
law;  Eckerson  v.  City  of  Des  Moines,  137  Iowa,  471,  115  N.  W.  185, 
defining  the  words  "local"  and  "special*'  as  used  in  the  constitution. 

Denied  in  Dundee  Mtg.  etc.  Co.  v.  School  Dist.  No.  1,  21  Fed.  158, 
holding  that  public  statute  may  be  special  or  local. 

8  Or.  428-136,  PTTHJiTPPI  ▼.  THOMPSON. 

Ejectment. — Plaintiff  must  Show  Legal  Title  and  present  right  to 
possession,  p.  433. 

Cited  in  Altschul  v.  Casey,  45  Or.  190,  76  Pac.  1085,  approving  and 
applying  the  rule. 

8  Or.  486-43a»  TBUUJNaBB  T.  KOFOED. 

Execution. — When  Seeale  is  Ordered,  proceeds  must  be  first  applied 
to  repaying  former  purchaser  the  amount  of  his  bid,  p.  436. 

Cited  in  Crane  v.  Buney,  26  Fed.  17,  on  obligation  to  restore,  on 
reversal,  money  received  on  erroneous  judgment. 

8  Or.  438-444,  PBIOE  ▼.  KNOTT. 

Ferry  Franchise  is  Limited  to  Une  of  Boats  run  from  points  in- 
cluded in  grant,  p.  443. 

Cited  in  Knott  Bros.  v.  Jefferson  Street  Ferry  Co.,  9  Or.  535,  apply- 
ing the  rule  and  holding  that  owner  of  franchise  has  no  interest  en- 


171  K0TB9  ON  OBXGOK  HBPOBTa         S  Or.  444rAS& 

titlinf  lim  to  qatstidii  «r  oppOM  40tabliilim«iit  of  anotber  feny* 
Cit«d  m  note  in  59  Ii.  B.  ▲.  6S2|  «ii  ei tab]isluBeat|  ? ogalation  and 
pzoteetion  of  ferries. 

8  Or.  444-460,  BENMSTT  T.  BTEPHENa 

Tdil^— Tlio  Admlarion  of  Izrtf  OTBiit  Evidence  npon  the  PiomlM  to 
make  it  relevant  by  eubieqnent  proof  rests  in  diseretion  of  eonrt, 
pp.  446,  447. 

Cited  in  Crosby  v.  Port3and  By.  Co.,  53  Or.  S14»  101  Pae.  205,  bold- 
in;  order  of  proof  discretionary. 

AsnDpstt— ne  Iaw  wUl  not  Xtaiplj  a  Promifle  to  pay  for  services 
of  t  relative  or  one  admitted  into  tbe  family  becanse  in  need  of  sup- 
pert,  p.  447. 

Cited  in  Wilkes  v.  Cornelius,  21  Or.  849,  28  Pac.  185,  bolding  tbat 
relative  must  prove  coatraet  to  pay  for  servioes  by  direct  and  positive 
eridenee;  Fitzpatrick  v.  Dooley,  112  Ko.  App.  172,  175,  86  S.  W.  721, 
722,  holding  that  where  a  family  or  parental  relationship  is  shown 
to  exist  agreement  most  be  proved  by  claimant.  Cited  in  note  in  U 
L  S.  A.,  N.  8^  878,  on  implication  of  agreement  to  pay  for  services 
of  relative  or  member  of  household. 

I  Or.  461-464,  BOHB  ▼.  IBAAC& 
This  ease  has  not  been  cited. 

S  Or.  454-464,  TH0MP80K  T.  WOOXJ". 

Qnietbig  Title. — Oonatractlve  Possession  it  SnfflcisBt  to  enable  one 
to  bring  suit  to  quiet  title,  p.  455. 
Cited  in  Hyde  v.  Holland,  18  Or..  883,  22  Pac.  1105,  approving  the 

Criticised  and  distinguished  in  O'Hara  v.  Parker,  27  Or.  167,  39  Pac. 
1006,  holding  that  oue  having  sock  legal  title  as  affords  adequate 
remedy  at  law  cannot  maintain  bill  to  quiet  title.  Cited  in  note  to 
45  Am.  St.  Bep.  377,  on  who  may  maintain  action  to  remove  cloud  on 
title. 

Evidence.— Before  Dedaratlons  can  be  Admitted  to  Prove  Pedigree, 
tlie  relationship  of  the  declarant  must  be  proved  by  evidence  other 
tban  his  declaration£;  p.  463. 

Distinguished  in  Young  v.  State,  36  Or.  421,  423,  59  Pac.  813,  47 
L.  S.  A.  432,  holding  that  declarations  of  decedent  as  to  his  family 
history  are  admissible  to  identify  him  and  show  family  connection 
vi:k  those  claiming  to  be  his  relatives;  Woolsey  v.  Williams,  128  Cal. 
554,  79  Am.  St.  Bep.  67,  61  Pac.  671,  where  the  preliminary  proof  suifi- 
eieatly  established  the  relationship  of  declarant. 

8  Or.  464-465,  34  Am.  Bep.  592,  note,  IJCHTEKSTEIK  v.  MELLIS. 

Trademadc  Using  Some  of  the  Words  Contained  in  Another  is  not 
seeessarily  an  infringement,  p.  465. 

Cited  in  Miskell  v.  Prokop,  58  Neb.  631,  79  K.  W.  553,  holding  that 
there  is  no  infringement  if  ordinary  attention  would  disclose  a  dif* 
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fereiKSa.  Cited  in  notes  to '85  Am.  8t.  Bep.  .95,  116,  118,  on  what 
words,  or  phrases  may  eonstitnta  a  Talid  .txadtaiark;  47  Am.  Dee.  SWi, 
on  what  eonstitntes  an  infringement  of  trademark;  15  L.  B.  A.,  K.  8., 
630,  on  relief  against  infringement  of  trade  name  not  need  in  con* 
nection  with  mannf aetored  artlele. 

8  Or.  466-470,  BOXBE  ▼.  McOINK. 

Fartoersbiii.'^Wliere  One  Partner  baa  Fall  Charge  oi  the  Bmriniw, 
he  is  liable  to  the  other  lor  the  profits  proved  to  have  been  made 
generally,  p.  468. 

Cited  in  BloomMd  v.  Buehanan,  14  Or.  188,  12  Pae.  239,  where  one 
partner  was  excluded  from  participation  and  the  othera  were  held 
severally  liable  to  him  for  the  profits.  Cited  in  note  in  52  Ii.  B.  A. 
842,  on  partnership  books  of  account  as  evidence. 

8  Or.  470-^74,  MOUNTAIK  ▼.  SnTLTKOMAH  OOTTNTT. 

Counties. — ^Beview  of  Srrora  of  County  Court  and  duty  of  such 
court  to  provide  militia  quarters,  pp.  473,  474. 

Cited  in  Flagg  v.  Columbia  County,  51  Or.  177,  94  Pac.  186,  to 
point  that  refusal  of  county  court  to  pay  a  claim  is  a  decision  which 
can  be  reviewed  only  by  writ  of  review. 

Distinguished  in  Crossen  v.  Wasco  County,  10  Or.  116,  holding  that 
where  the  county  court  acts  as  the  fiscal  agent  of  the  county  it  does 
not  exercise  the  functions  of  a  court;  Vincent  v.  Umatilla,  14  Or.  380, 
382,  12  Pac.  735,  73<6,  holding  that  before  county  can  be  made  liable 
for  an  armory  all  the  requirements  of  the  statute  must  be  complied 
with. 

8  Or.  474-479,  2  Dan.  Ch.  Pr.  1563,  PAHTK  ▼.  XJNDSAT. 

Interpleader  may  be  Filed  by  Maker  of  Note  sued  by  payee  and 
by  attaching  creditors,  pp.  477,  478. 

Cited  in  Curtis  v.  Williams,  35  Dl.  App.  523,  holding  that  owner 
of  mortgaged  land  made  defendant  in  suit  to  foreclose  and  in  another 
suit  to  establish  title  may  interplead;  Hoyt  v.  Gouge,  125  Iowa,  604, 
101  N.  W.  464,  stating  object  and  grounds  for  interpleader  in  Iowa. 
Cited  in  notes  to  91  Am.  St.  Bep.  613,  on  right  of  interpleader;  35 
Am.  Dec.  706,  708,  on  interpleader  in  equity. 

AppeaL — ^Findings  of  Beferee  will  not  be  Distnxtied  unless  they  are 
clearly  against  the  weight  of  evidence,  p.  479. 

Cited  in  Besser  v.  Joyce,  9  Or.  316,  approving  but  not  applying  the 

rule. 

Criticised  in  Nessley  v.  Ladd,  29  Or.  360,  45  Pac.  905,  holding  find- 
ings of  court  or  referee  merely  advisory  on  appeal  in  equity. 

Overruled  in  O'Leary  v.  Fargher/  11  Or.  225,  4  Pac.  330,  holding 
that  on  appeal  in  equity  the  case  is  tried  anew  without  regard  to 
findings  of  court  or  referee. 

8  Or.  485-486,  STATE  EZ  BEI«.  MAH01ffE7  T.  McXXimOK  (No.  1). 
Appeal  is  not  Perfected  Until  Undertaking  la  Filed,  and  an  order 

dismissing  for  failure  to  file  it  is  not  an  affirmance,  p.  486. 
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Cited  bt  Whipple  t.  Southen  Fa«ifie  Co.,  84  Or.  875,  65*  Pitc.  978, 
reaffirming  fhe  rule. 

I  Or.  487^98^  STATB  EZ  BSEi.  MAHONET  T.  McKINNON  (No.  2). 

AjpeaL — ^Awtgiiinmt  of  Bironi  nrnsl  9peoi4r  partieular  ground  of 
error,  p.  4&0. 

Cited  in.  Nwthern  Pm.  Terminal .  Co.  t.  Lqwenberg,  11  Or.  287,  3 
Pae.  688,  Herbert  ▼.  Dofnr,  23  Or.  468, 3»  Pae.  302,  and  Boman  CathoUe 
Arehbiihop  t.  Haek^  83  Or,  587,  38  Pae.  402,  all  reaffirming  the  rule, 

Ooatempt. — Ohargea  In  OopAempt  Proceodiagi  are  not  regarded  aa 
plea^gs,  p.  490. 

DifltingniBhed  and  explained  in  State  v.  Sieber,  49  Or.  4,  88  Pae. 
314,  holding  that  ehargea  of  eontempt  must  now  be  made  oh  the 
poeitxTe  etatement  of  the  affiant. 

A9peal<--<?oart  is  Bound  to  Take  Notlco  of  Error  going  to.  the  juris- 
dietion  thotigh  not  assigned,  p.  492. 

Cited  in  Weissman  ▼.  BusseU,  10  Or.  74,  stating  errors  which  need 
not  be  tssigned;  Ganrer  v.  Jackson  Gonnty,  22  Or.  63,  29  Pac.  78, 
to  point  that  jurisdictional  defects  will  be  considered  on  appeal  though 
lot  assigned;  Hoffman  t.  Huffman,  47  Or.  619,  114  Am.  St.  Bep.  943, 
S6Pae.  595,  holding  that  superior  courts -have  jurisdiction  at  all  times 
regardless  of  terms  to  vacate  Toid  judgments;  Woodruif  v.  Douglas 
County,  17  Or.  317,  21  Pac.  50,  holding  that  court  is  bound  to  notice 
jurisdictional  defect;  Kaxwell  v.  Frazier,  52  Or.  188,  96  Pac.  550,  18 
Lu  B.  A.,  N.  S.,  102,  court  should  refuse  to  proceed  if  it  discover  a 
want  of  jurisdiction  at  anj  stage  of  the  proceedings. 

Contempt. — Onb  Coozt  cannot  Punish  Contempt  committed  against 
another,  p.  492. 

ated  in  Kissel  ▼.  Lewis,  27  Ind.  App.  306,  61  N.  E.  210,  holding 
that  special  judge  whose  jurisdiction  terminated  on  rendition  of  de- 
tree  had  no  jurisdiction  to  punish  a  contempt  of  it;  Johnson  ▼.  Bou* 
ton,  35  Neb.  902,  53  N.  W.  996,  to  point  that  contempt  must  be  pun- 
iihed  by  court  against  which  it  was  committed.  Gited  in  note  to  22 
Am.  St.  Bep.  419,  on  relief  of  party  convicted  of  contempt. 

Courts  have  No  Power,  in  Vacation,  to  punish  contempts,  p.  493. 

Cited  in  State  v.  Stevens,  40  Kan.  117,  19  Pac.  367,  holding  that 
jndge  at  chambers  has  no  authority  to  punish  a  person  for  a  con- 
tempt not  committed  in  his  presence;  Mau  v.  Stoner,  12  Wyo.  489, 
76  Pac  587,  holding  that  a  judge  at  chambers  cannot  render  a  judg- 
nent  unless  specially  authorized  by  law;  Ex  parte  Dllis,  37  Tex.  Gr. 
542,  66  Am.  St.  Bep.  831,  40  S.  W.  276,  to  point  that  judgments  ren- 
dered in  vacation  are  void  unless  authorized  by  some  express  law. 

8  Or.  493-602,  STATE  EX  REL.  MAHONEY  v.  McHINNON  (No.  3). 

Election^ — Provtslon  Anthorlzing  Special  Trlbtinal  to  decide  election 
eontest  does  not  oust  quo  warranto,  p.  499. 

Cited  in  Pratt  v.  Breckinridge,  112  Ky.  43,  65  S.  W.  148..  State  v. 
Eempf,  69  Wis.  474,  2  Am.  St.  Bep.  753,  84  N.  W.  227,  and  State  v. 
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Elliott,  117  Ala.  154,  2a  BoutlL  125,  hoUing  that  atatatoiy  eontaat  and 
quo  warranto  are  cnmnlatiye  unless  the  statate  makes  one  exelnaire. 

Denied  in  Parks  v.  State,  100  Ala.  648,  18  South.  757,  holding  de- 
cision of  special  tribunal  exclusive  and  a  'bar  to  quo  inarranto. 

Explained  in  Simon  t.  Portland  Common  Conneil,  9  Or»  448,  holding 
dedsion  of  city  council  in  election  contest  not  reviewable,  (^ed  in 
notes  to  16  Am.  St.  Bep.  222,  on  review  by  law  courts  of  deeisions  of 
bodies  affecting  power  to  determine  election  and  quaKflcations  of  their 
members;  86  L.  B.  A.,  N.  S.,  209,  on  provision  for  testing  Section  of 
officer  before  municipal  body  as  esBolusive  remedy. 

Elections. — ^Ballots  Written  on  Printed  or  Colored  Paper  are  void, 

p.  501. 

Cited  in  State  v.  Wolf,  17  Or.  125,  20  Pac.  319,  holding  this  phase 
of  the  question  changed  by  the  law  requiring  the  state  to  furnish  the 
ballots;  In  re  M'Dade,  29  Misc.  Bep.  221,  60  N.  Y.  Snpp.  109,  holding 
ballotis  containing  distingui^ng  feature  void;  Boyd  v.  Mills,  58  EZan. 
606,  42  Am.  St.  Bep.  806,  37  Pac.  19,  25  L.  B.  A.  486,  discussing  dis- 
tinguishing marks  and  features  on  ballots;  Cook  v.  Fisher,  100  Iowa, 
34,  69  N.  W.  266,  construing  law  against  distinguishing  marks  on. 
ballots;  People  v.  Board  of  County  Canvassers,  129  N.  T.  418,  29  N. 
E.  334,  14  L.  B.  A.  624,  barring  ballots  inadvertently  sent  to  wrong 
booth  as  containing  distinguishing  mark;  Homing  v.  Burgess,  119 
Mich.  53,  77  K.  W.  446,  holding  law  requiring  inspector's  initials  on 
the  back  of  the  ballot  directory;  State  v.  Saxon,  30  Fla.  690,  82  Am. 
St.  Bep.  46,  12  South.  224,  18  L.  B.  A.  721,  construing  law  agaxnst 
ornaments,  designations  or  marks  on  ballots. 

Elections. — ^Tie  Vote  Elects  Neither  Candidate  until  decided  by  lot, 
p.  501. 

Cited  in  Johnston  v.  State,  128  Ind.  19,  25  Am.  St.  Bep.  412,  27  K. 
E.  423,  12  L.  B.  A.  235,  holding  that  tie  vote  may  be  determined  by 
lot;  State  v.  Kramer,  150  Mo.  94,  51  S.  W.  717,  47  L.  B.  A.  551,  con- 
struing law  regulating  decision  of  tie  vote  for  justices  of  the  peace. 
Cited  in  note  in  47  L.  B.  A.  558,  on  decision  of  tie  vote  at  election. 

8  Or.  502-509,  BEMDAUi  ▼.  SWAOKHAMEB. 

Execution. — ^Decision  of  Sheriff^s  Jury  In  Trial  of  right  to  property 
levied  upon  is  conclusive,  p.  508. 

Cdted  in  Capital  Lumbering  Co.  v.  Hall,  9  Or.  95,  100,  108,  Vulcan 
Iron  Works  v.  Edwards,  27  Or.  565,  36  Pac.  22,  and  on  rehearing, 
Vulcan  Iron  Works  v.  Edwards,  27  Or.  571,  39  Pac.  403,  all  reaffirm- 
ing the  rule. 

8  Or.  509-512,  BOSEBXJBa  ▼.  ABBAHAM. 

Nuisance. — Obstruction  of  Highway  Is  a  Public  or  common  nuisance, 
p.  511, 

Cited  in  Van  Buakirk  ▼•  Bond^  52  Or.  236,  96  Pac.  1104,  reaffirming 
the  rule. 
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8  Or.  513-^22,  TENNT  ▼.  MULVANSY. 

Contncts.— Words  are  Premimed  to  be  Used  In  the  Sense  in  wbieh 
they  are  generally  taken  where  the  contract  is  made,  p.  517. 

Cited  in  Tennj  v.  Mulvaney,  9  Or.  411,  applying  the  rule. 

Appeal— TrlaL — ^Axgmiient  of  Oonnsel  Assuming  Facts  not  in  issue 
nor  warranted  by  the  evidence  is  ground  for  reversal,  p.  521. 

Cited  in  State  v.  Hatcher,  29  Or.  316,  44  Pae.  586,  and  State  v. 
Moore,  82  Or.  67,  48  Pac.  469,  both  reaffirming  the  rule;  State  v. 
Drake,  11  Or.  399,  4  Pac.  1206,  holding  that  irrelevant  language  of 
coonsel  in  argument  must  be  incorporated  in  the  record;  Etuber  v. 
Miller,  41  Or.  116,  68  Pac.  404,  holding  that  arguments  are  usually 
within  the  discretion  of  the  trial  eourt  and  reviewed  only  when  clearly 
prejndieiaL 

8  Or.  682-^28,  WEI88  ▼.  BETHEL. 

Btvovce^-One  Obtaining  Decree  not  Mentioning  Property  may  bring  ^ 

tB  original  suit  for  its  division  in  the  county  where  it  is  situated,  (• 

p.  526. 

I>istingni8hed  in  Bedal  v.  Sake,  10  Idaho,  282,  77  Pae.  642,  66  L. 
B.  A.  60,  holding  that  one  who  voluntarily  leaves  Idaho  to  obtain  a 
diToree  cannot  thereafter  maintain  an  action  there  for  a  division  of 
the  property;  Barrett  v.  Failing,  111  U.  S.  528,  4  Sup.  Ct.  Bep.  598,  28 
L.  ed.  507,  holding  that  a  wife  obtaining  a  divorce  in  another  state 
acquires  no  title  to  husband's  land  in  Oregon. 

Overmled  in  Boss  v.  Boss,  21  Or.  12,  14,  26  Pae.  1007,  1008,  holding 
that  court  cannot  adjudge  title  to  property  not  in  issue  in  the  divorce 
suit 

SqEidtjr. — ^Thirteen  TearC  Delay,  in  Prosecnting  Bnlt  for  division  of 
property,  after  obtaining  divorce,  bars  relief,  p.  580. 

Cited  in  Wilson  v.  Wilson,  41  Or.  464,  69  Pae.  925,  applying  the 
role;  Mathews  v.  Culbertson,  83  Iowa,  441,  50  N.  W.  203,  stating 
when  equity  will  hold  claim  barred  for  laches. 

S  Or.  629,  WBZ88  ▼.  JAOKSOH  00XTNT7  C0BOOt& 
AppeaL — ^Notice  of  Appeal  Givihg  Date  and  Oharacter  of  the  decree 

and  the  parties  in  whose  favor  it  is  rendered  sufficiently  describes  the 

decree,  p.  629. 
Cited  in  Mendenhall  v.  Elwert,  36  Or.  879,  52  Pac.  23,  stating  requi- 

tites  of  deseription  of  decree  in  notice  of  appeaL 
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SUPREME  COURT. 


EULEL 


That  fhe  second  day  of  the  October  term  be  set  apart  as  v^ 

the  time  when  persons  desiring  admission  to  practice  as 
attomeTs  in  the  courts  of  this  state,  may  appear  and  pre- 
sent their  applications;  and,  having  been  examined  in  open 
coart,  tonching  their  qualifications  for  admission,  and  found 
duly  qualified,  may  be  admitted  to  practice  as  attorneys  and 
couDtelors  in  the  several  courts  of  this  state.  Application 
for  such  admission  ean  only  be  made  in  this  court 

RULE  2. 

The  examination  of  applicants  for  admission  as  attorneys, 
shall  be  conducted  by  the  justices  of  the  supreme  court,  and 
the  examination  shall  be  divided  into  the  following  branches, 
viz.:  Pleading,  evidence,  contracts,  real  property  and  equity. 
Each  applicant  must  be  prepared  for  examination  in  the  fol- 
lowing books,  to  wit:  Chitty  on  Pleadings,  Wharton's  Crim- 
inal Law,  Oreenleaf  on  Evidence,  Blackstone's  Commentaries, 
Kent's  Commentaries,  a^d  Story's  Equity  Jurisprudence^  or 
WUlard's  Equity  Jurisprudence. 

BULB  3. 

Each  applicant  for  admission  to  practice  must  produce  the 
affidavit  of  some  attorney  of  good  standing  in  this  court  that 
siich  applicant,  if  a  graduate  of  some  literary  institution,  has 
read  law  at  least  two  years;  if  not  such  graduate,  at  least 

(35)' 


36  Rules  of  thb  Supbemb  Court. 

three  years^  and  has  been  critically  examined  in'  the  books 
prescribed  in  Rule  2.  There  shall  also  be  presented  the  affi- 
davit of  two  attorneys  as  to  the  applicant's  moral  character. 

RULE  4, 

Attorneys  and  connselots  atllaw^and  solicitors  in  chancery 
may  be  admitted  to  practice  as  attorneys  in  the  courts  of  this 
state  upon  proper  certificates  of  admission  in  the  highest 
court  of  any  other  state, 

RULE  5. 

Every  transcript  on  appeal  to  this  court  shall  be  plainly 
written  on  one  side  only  o^  the  legal  cap  paper;  be  chrono- 
logically Ai^raxtg^d  azid  prefaced  vwith .  m  alphabetieal*  inc^ex, 
specifying  th^  page  of  each  separate  P^P^^  or<ler  or  proceed- 
ing. All  transcripts  and  testimony  filed  in  this  .court  must 
be  paged  by  numbering  the  leaves  from  4^ne  consecutively  to 
the  end,  on  the  bottom  of  the  leaf  near  th^.left  haad  com^. 
Th^  transcript  must  have  the  name  of  each  paper  written  on 
th^  murgin  of  each  page,  Eaoh  leaf  of  the  testimony  must 
have  written  pn  the  left  haocl  aiargin^  iiear  the  bottom^  iht 
name  of  the  witness.  The  testimony  must  be  preceded  by 
an  index,  in  which  shall  h6  noted  the  first  page  of  the  testi- 
mony of  each  witness. 

RULE  6. 

The  transcript  shall  be  filed  with  the  clerk  of  this  court 
on  or  before  the  second  day  of  the  term  next  after  the  per- 
fecting of  the  appeaL 

> 

RULE  7. 

When,  the  apx>eal  is  x)€rf  ected  and  the  transcript  is  not 
filed  as  required  by  Rule  6,  the  same  shall  be  deemed  aban- 
doned, and  the  respondent  may  have  the  judgment  or  decree 
of  the  court  below  affirmed  by  filing  copies  of  the  following 
papers,  viz.:  The  notice  of  appeal,  and  service  thereof^  the 
undertaking  and  the  judgment  entry. 
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BULE  8. 

The  causes  from. each  judicial  district  shall  be  dodcetcd 
together,  and  the  districts  shall  be  placed  upon  the  docket  in 
numerical  order. 

RULE  9. 

All  business,  except  motions  to  dismiss  e^ppeals,  motions 
to  perfect  transcripts;  and  motions  to  afSrm  judgments  in 
eases  where  appeals  have  been  abandoned^  shall  be  taken  up 
when  the  district  is  reached. 

BULB  10.  ^ 

The  argument  upon  a  motion  for  any  other  purpose  than  I: 

the  perfection  of  the  transcript,  or  dismissal  of  the  appeal,  S^ 

will  not  be  heard  until  the  case  is  called  in  which  the  motion 
is  filed. 

EULE  11. 

AH  applications  for  re-hcaring  shall  be  by  petition  in  writ- 
ing, pr€sented  and  filed  within  ten  days  after  the  judgment, 
order  or  decision  is  announced,  and  within  the  teruL  No 
aigoment  will  be  heard  thereon. 

EULE  12. 

The  counsel  of  the  respective  parties  shall  cause  to  be 
printed  in  their  briefs  such  portions  of  the  testimony  of  wit- 
nesses in  suits  in  equity,  as  they  may  deem  material  and 
pertinent  to  substantiate  the  issues  in  their  behalf;  giving 
the  names  of  the  witnesses,  and  the  number  of  the  question 
and  answer. 

RULE  13. 

The  page  of  the  printed  brief  must  be  eight  and  one-half 
mches  in  length,  and  five  and  one-half  inches  in  width,  and 
the  outer  blank  margin  of  each  page  must  be  one  and  one- 
fourth  inches  in  width. 
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BIXLE14 

'  N6  records  br  papers  on  file  in  the  fy&f^e  of  the  clerk,  sihall 
be  taken  therefrom^  except  hy  order  of  the  court  or  one  of 
the  justices. 

Ordered  that  all  former  rules  of  the  court  be  rescinded 
upon  the  publication  of  the  foregoing,  in  the  9th  volume  of 
Oregon  Beportfi. 
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EEPOfiTS  OF  CASES 

DETERMINED  IN  THE 

SUPEEME  COURT, 

JULY  TERM,  1880. 


GEORGE  H.  DURHAM,  Respondent,  v.  THE  MONU- 
MENTAL SIBVEB  MINING  COMPANY,  Appel- 
lant. 

Manpaicus — ^NOT  Allowed  where  Bemedt  at  Law  ib  Apequatb. 

ICandamns  is  not  the  proper  remedy  where  the  plaintiff  has  a  plain, 
speedy  and  adequate  remedy  in  the  ordinary  course  of  the  law. 

FlKITATS    COKPORATXONS — ^BIGHTS    07    CLAIMANTS    MUST    BE   DeTSBMINXD 

BT  Courts  of  Law. 

Where  the  plaintiff  claimed  to  be  the  owner  of  certain  shares  in  a  mining 
corporation  by  purchase  at  a  sheriff's  sale,  which  the  secretary  re- 
fused to  transfer  on  the  stock  book:  Held,  that  mandamus  is  not  the 
proper  remedy,  as  the  plaintiff  has  an  adequate  remedy  at  law  by  an 
action  against  the  corporation  for  the  value  of  the  stock  claimed. 

Where  it  appears  that  the  same  stock  is  claimed  by  other  persons,  not 
parties  to  the  proceedings  before  the  court:  Held,  that  mandamus 
would  not  lie  to  compel  the  transfer  of  the  stock  to  the  plaintiff. 

Apfsal  from  Multnomah  County.  The  facts  are  stated  In 
the  opinion. 

UitcheU  (6  Dement  and  J.  H.  Seed,  for  appellant. 

Contend,  first,  that  respondent  is  not  entitled  to  the  extra- 
ordinary remedy  by  writ  of  mandamus,  for  the  reason  that  he 
has  a  plain,  speedy  and  adequate  remedy  at  law.  (Civil 
Code,  section  583;  High  on  Extraordinary  Legal  Bemedies, 
section  313;  Angell  and  Ames  on  Corporations^  section  710; 
KimbaU  v.  Union  Water  Co.,  44  Cal.,  173.) 

Second,  that,  originally^  the  writ  of  mandamus  was  a  pre- 
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Argument  for  Bespondent. 

rogative  writ,  in  contradistinction  to  a  writ  of  right,  and  only 
issued  against  officers  of  the  crown,  and  now  it  only  issues  in 
matters  of  public  concern.  (Angell  and  Ames  on  Corpora- 
tions, section  717;  King  ▼.  London  Assurance,  5  Bam.  &  Aid., 
7  Eng.  0.  L.  R.,  295.) 

Mandamus  will  not  lie  to  decide  the  right  and  title  to 
property  between  the  plaintiff  and  third  persons  who  are  not. 
made  parties  to  the  record.  (High  on  Extraordinary  Legal 
Remedies,  section  314;  12  Nevada,  105;  110  Mass.,  95;  46 
Mo.,  155;  8  Pick.,  90;  3  Vroom,  439.) 

Durliam  ds  Thompson^  for  respondent. 

We  admit  that  the  weight  of  authority  is  in  favor  of  the 
proposition  that  mandamus  will  not  lie  to  compel  the  transfer 
of  stock  upon  the  books  of  a  private  corporation  in  cases 
where  the  stock  in  question  has  been  sold  at  private  or  volun- 
tary sale  and  the  parties  have  a  plain,  speedy  and  adequate 
remedy  at  law. 

But  we  maintain  that  the  rule  is  different  in  cases  whero 
the  stock  in  question  has  been  the  subject  of  a  sale  upon  exe- 
cution. We  think  that  such  distinction  exists  independent  of 
any  statutory  provisions  upon  the  subject,  but  perhaps  it  is 
not  necessary  to  consider  that  question,  as  we  believe  our 
statute  has  regulated  the  proceedings  in  cases  of  this  kind. 

Section  13,  page  527  of  the  general  laws  of  this  state,  pro- 
vides, **that  stock  in  all  private  corporations  organized  under 
this  chapter,  are  to  be  deemed  personal  property,  and  subject 
to  attachment,  execution  and  sale,"  and  when  sold  by  the 
sheriff,  it  provides  that  the  corporation  ''is  required  to  make 
the  necessary  transfer  upon  the  stock  book." 

Every  step  in  a  sale  upon  execution  is  to  be  performed  by 
a  public  officer,  and  the  corporation,  in  delivering  property  so 
sold,  is  simply  performing  one  of  the  duties  of  the  sheriff. 
This  is  the  principle  announced  in  Bailey  v.  Strohecker,  1 
Ath    Cor.  Cases,  347.    Respondent  also  cites  46  N.  Y.,  11; 
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24  N.  T.,  114;  3  Or.,  56,  and  565j  32  N.  J.,  439;  20  Piek., 
495,  and  23  Wend.,  461. 

By  the  CJourt,  Losd,  C.  J. : 

This  is  an  application  for  a  writ  of  mandamus  to  compel 
the  transfer  of  certain  shares  of  stock  upon  defendant's 
books.  The  plaintiff  purchased  shares  of  stock  at  an  execu- 
tion sale  against  H.  G.  Paige,  received  a  certificate  to  that 
effect  and  presented  it  to  the  defendant  and  demanded  a 
transfer  to  the  plaintiff  of  the  said  stock  on  the  books  of  the  ^  i 

company,  which  demand  was  refused. 

At  the  time  of  the  commencement  of  the  action,  which  V 

nsalted  in  the  judgment,  execution  and  sale,  the  stock  was 
attached,  and  then  was,  and  ever  since  has  been,  on  the  books 
of  the  company,  in  the  name  of  the  judgment  debtor. 

The  defendant  answered  that  long  prior  ta  the  month  of 
August,.  1879,  and  prior  to  any  action  having  been  brought 
against  H.  C.  Paige,  or  any  attachment  issued*  the  said  H.  C. 
Paige,  in  good  faith,  and  for  a  valuable  consideration,  had 
bargained,  sold  and  transferred  all  his  right  and  title  to  said 
shares,  and  that  the  certificates  of  said  stock  had,  prior  to  the  . 
commencement  of  said  action,  been  transferred  to  certain  per- 
sons, in  certain  proportions,  all  f uUy  set  forth  in  said  answer, 
and  that  the  owners  of  said  stock  lived  at  a  distance  from  the 
office  of  said  company,  and  were  prevented  by  that  fact,  and 
by  the  writ  of  mandamus  having  been  issued,  from  having 
the  said  stock  transferred  to  them  on  the  books  of  the  com- 
pany, etc. 

To  which  answer  plaintiffs  interpose  a  general  demurrer, 
which  the  court  sustained  pro  forma,  and  a  judgment  was 
entered  for  plaintiff,  from  which  this  appeal  was  taken. 

The  first  objection  made  by  appellant  is,  that  the  writ  of 
mandamus  will  not  lie,  for  the  reason  that  respondent  has  a 
plain,  speedy  and  adequate  remedy  at  law. 

Under  the  provisions  of  our  code,  the  office  of  this  writ  is 
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precisely  the  same  as  it  was  under  the  eonunon  law»  {War- 
ner  v.  Myers,  4  Or.,  75.) 

It  may  be  issued  to  any  inferior  court,  corporation,  board, 
officer  or  person,  to  compel  the  performance  of  an  act  which 
the  law  specially  enjoins  as  a  duty  resulting  from  an  office, 
trust  or  station.     (Civil  Code,  section  583.) 

But  the  same  section  further  provides  that  the  writ  shall 
not  be  issued  in  any  case  where  there  is  a  plain,  speedy  and 
adequate  remedy  at  law.  The  existence  or  non-existence,  of 
an  adequate  and  specific  remedy  at  law  under  the  ordinary 
forms  of  legal  procedure,  is,  therefore,  one  of  the  first  ques- 
tions to  be  determined  in  all  applications  for  the  writ  of  man- 
damus ;  and  whenever  it  is  found  that  such  remedy  exists,  and 
that  it  is  open  to  the  party  aggrieved,  the  courts  uniformly 
refuse  to  interfere  by  the  exercise  of  their  extraordinary 
jurisdiction.  (High's  Extraordinary  Legal  Remedies^  section 
117,  and  authorities  cited.) 

The  principle  is  said  to  be  tersely  stated  by  MrJ  Justice 
Yeates  in  Commonwealth  v.  Rosseter,  2  Bur.,  360,  in  these 
words:  ''To  found  an  application  for  a  mandamus,  the  estab- 
lished rule  of  law  is,  that  there  ought,  in  all  cases,  to  be  a 
specific  legal  right,  as  well  as  the  want  of  a  specific  legal 
remedy,  unless,  as  it  is  said  in  some  cases,  the  remedy  be 
extremely  tedious.  It  is  evident  that  it  would  be  highly 
inconvenient  to  try  civil  rights  in  this  mode  of  procedure, 
where  the  party  may  institute  a  suit  in  the  ordinary  legal 
course,  and  if  injured,  obtain  a  complete  satisfaction,  meas- 
ured out  to  him  by  a  jury,  equivalent  to  a  specific  remedy.*' 

Applying  the  same  rule  of  construction  to  section  583  of 
our  code,  as  it  was  applied  to  a  similar  statute  by  the  supreme 
court  of  California,  and  the  last  part  of  that  section  should 
be  construed  as  a  limitation  of  the  powers  of  the  court  con- 
ferred by  the  first  part  of  the  same  section,  and  not  as  an  en- 
largement of  those  powers.  {Kimball  v.  Union  Water  Co., 
44  Cal.,  175.) 

Aa  was  said  by  Judge  Prim  in  Warner  y.  Myers,  4  Ore- 
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gDB  Beports,  75,  the  question  is,  whether  respondent  had  a 
plain,  speedy  and  adequate  remedy  in  the  ordinary  eourse  of 
law.  If  be  had,  the  latter  part  of  section  583,  just  referred 
to,  provides  that  the  writ  of  mandamus  shall  not  issue. 

From  this  construetion  of  the  statute  of  the  limits  and 
conditions  of  the  writ,  it  would  seem  plain  that  the  writ  will 
be  granted  only  when  it  is  evident  that  the  law  has  provided 
no  other  sufficient  remedy. 

In  the  proceeding  for  the  writ  in  the  case  before  us^  it  ap^ 
pearB  that  after  the  sale  of  the  shares  under  execution,  and 
respondent  had  become  the  purchaser,  he  presented  his  cer-^ 
tifieate  of  such  purchase  to  the  secretary  of  the  corporation  /^ 

and  requested  that  the  shares  be  transferred  on  the  stock 
book,  etc.,  and  that  the  secretary  refused  to  make  such  trans- 
fer on  the  ground,  as  alleged  in  the  answer,  that  said  shares 
had  been  sold  before  the  commencement  of  the  action  at  law 
nnder  which  respondent  had  purchased  the  same,  etc.,  and 
that  said  owners  of  said  stock  lived  at  a  distance  from  the 
office  of  the  company,  and  were  prevented  by  that  fact,  and 
by  the  writ  of  mandamus  having  been  issued,  from  having 
the  stock  transferred  to  them,  etc.  The  question  to  be  de- 
cided is,  has  the  respondent  any  sufficient  remedy  in  the  or- 
dinary course  of  the  Taw,  if  the  appellant  has  improperly  re- 
fused to  make  the  transfer  on  the  stock  book  t 

In  Kimball  v.  Union  Water  Co.,  44  Cal.,  175,  before  cited, 
Nile?,  J.,  said:  "Conceding  that  upon  the  presentation  of  the 
certificate  of  stock,  endorsed  as  stated  in  the  petition,  with 
the  proffer  of  a  sufficient  bond  of  indemnity,  it  was  the  abso- 
lute duty  of  the  respondents  to  transfer  fourteen  shares  of 
the  stock  upon  the  books  of  the  company  to  the  relators,  the 
question  is  presented  whether  the  law  affords  any  adequate 
remedy,  other  than  mandamus,  to  the  parties  aggrieved." 

It  has  been  so  frequently  decided  that  a  party  entitled  to 
stock  in  a  private  corporation  has  an  action  for  damages 
against  the  corporation  for  the  refusal  of  its  officers  to  trans- 
fer the  stock  to  him  upon  the  company  books,  that  it  must 
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be  considered  as  a  settled  principle  of  law.  {King  y.  Bank 
of  England,  2  Doug.,  526 ;  Shipley  y.  Mechanics'  Bank,  19 
John.,  484 ;  Wilkinson  ▼.  Providence  Bank,  3  R.  I.,  22 ;  Ex 
parte  Fire  Insurance  Company,  6  Hill,  248;  American 
Asylum,  etc.,  y.  Phoenix  Bank,  4  Conn.,  172;  Sargeani  y. 
Franklin  Insurance  Company,  8  Pick.,  90.) 

In  Shipley  y.  Mechanics*  Bank,  the  court  said:  "The  apr 
plicants  haye  an  adequate  remedy  by  a  special  action  on  the 
case,  to  recoYcr  the  yalue  of  the  stock,  if  the  bank  haye  un- 
duly refused  to  transfer  it.  There  is  no  need  of  the  extraor- 
dinary remedy  by  mandamus  in  so  ordinary  a  case.  It  might 
as  well  be  required  in  eyery  case  where  troyer  would  lie." 

In  the  City  of  St.  Louis  y.  Bessel,  46  Mo.,  157,  the  court 
said:  "It  is  yery  clear  that  the  relator  misconceiyes  his  remedy, 
and  that  he  may  obtain  adequate  and  ample  redress  without 
resorting  to  a  proceeding  by  mandamus.  If  he  has  a  good 
title  to  the  stock,  he  can  recoyer  the  market  yalue  in  an  or- 
dinary action.  It  is  the  uniform  and  current  ruling  of  the 
courts  that  when  a  corporation  improperly  refuses  to  transfer 
stock  on  its  books,  the  party  injured  has  an  ample  remedy  by 
action,  and  therefore  a  mandamus  to  compel  such  transfer 
will  not  lie.'* 

Mr.  Angell,  in  speaking  on  this  subj^ect,  says:  "Upon  this 
ground  a  mandamus  has  been  refused  to  compel  a  bank  to 
permit  a  transfer  of  stock  on  the  books  of  the  company,  since 
a  complete  satisfaction,  equiyalent  to  specific  relief,  may  be 
obtained  in  an  action  on  the  case."  (Angell  and  Ames  on 
Corporations,  section  710.) 

In  conformity  with  the  general  principle  that  mandamus 
will  not  lie  where  other  adequate  and  specific  remedy  may  be 
had  at  law,  the  courts  refuse  to  lend  their  interference  by  this 
extraordinary  writ  for  the  purpose  of  compelling  the  transfer 
to  a  purchaser  of  shares  of  capital  stock  upon  the  books  of  an 
incorporated  company,  or  to  compel  a  company  to  issue  cer- 
tificates of  stock.  In  all  such  cases  full'  and  complete  satis^ 
faction,  equiyalent  to  specific  relief,  may  be  obtained  in  an 
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ordinary  action  at  law  to  recover  the  value  of  the  stock;  and 
the  ezistenoe  of  such  other  r^nedy  is  a  complete  bar  to  the 
exeicise  of  the  jurisdiction  by  mandamus,  where  it  does  not 
appear  that  th^  particular  stock  in  question  possesses  any 
special  value  over  other  stock  of  the  corporation.  (HighN 
Ex.  Legal  Remedies,  section  313;  Murray  v.  Stevens,  110 
Mass.,  96;  State  of  Nevada  y.  Guerrero,  X2  Nevada,  107; 
Birmingham  Fire  Insurance  Company  v»  The  Common- 
wealthy  Supreme  Court  of  Penn.^  reported  Feb.  11,  1880; 
Baker  v.  Marshall,  15  Minn.,  180 ;  People  ea;  rel.  Jenkins  v. 
Parker  Vein  Coal  Co,,  10  Howard  Prae.  R.,  546.) 

The  only  cases  which  we  have  been  able  to  find  in  the 
American  courts  in  which  it  has  been  held  that  mandamus 
would  lie  to  compel  a  private  corporation  to  transfer  shares,  S 

are  Townshend  v.  Mclver,  2  Rich.  N.  S.,  25;  Oreen  Mount 
State  Turnpike  Co.  v.  Buller,  45  Ind.,  1,  and  Bailey  v. 
Strohecker,  38  Geo.,  260. 

In  the  case  of  the  State  v.  Mclver,  the  court  holds  that  a 
railroad  company,  chartered  by  the  state,  is  so  far  a  public 
corporation  that  its  officers  owe  duties  to  the  public  which 
they  may  be  compelled  to  perform  by  writ  of  mandamus-^ 
among  which  are  the  duties  relative  to  the  capital  stock  of 
the  company,  and  the  control  of  the  transfer  thereof.  The 
court  said:  "A  distinction  has  always  been  observed  between 
companies  chartered  as  trading  associations  or  scientific  so- 
cieties, or  others  of  that  character,  aiming  only  at  objects  of 
their  own,  and  not  contemplating  any  benefit  to  the  public, 
or  taking  upon  themselves  any  public  government  duty  or  re- 
sponsibility, which  are  exclusively  private,  and  those  where, 
although  the  inducement  to  their  creation  is  individual  gain, 
yet  the  interests  of  the  community  are  so  inseparably  con- 
nected with  them  that  what  afifects  the  one  will  be  sensibly 
fdt  by  the  other." 

The  case  of  Bailey  v.  Strohecker  is  more  in  point  to  the 
matter  before  us,  and  is  the  one  on  which  respondent  chiefly 
relies  to  sustain  the  issuance  of  the  writ.    Under  the  attach- 
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ment  law  of  the  State  of  Georgia,  section  3,224,  it  is  pro- 
vided that  certificates  of  purchase  shall  be  granted  by  the 
officer  selling,  as  prescribed  in  case  of  executions,  and  on  pre-  ' 
sentation  of  such  certificates  to  the  proper  officer  of  the  cop-  - 
poration  it  shall  be  Ids  duty  to  make  such  transfer  on  tho 
books,  if  necessary,  and  afford  the  purchaser  such  evidence  of 
title  to  the  stock  purchased  as  is  usual  and  necessary  with 
other  stockholders. 

The  facts  in  the  case  of  Bailey  v.  Strohecker  were  that 
Bailey  sued  out  a  writ  of  attachment  against  Cowles,  and  fifty 
shares  of  the  stock  of  the  company,  of  which  Strohecker 
was  president,  were  levied  on,  etc.;  the  shares  were  sold  at 
public  sale  by  the  sheriff,  and  Bailey  became  the  purchaser, 
and  the  sheriff  so  certified.  Strohecker  refused  to  transfer 
the  shares,  and  a  writ  of  mandamus  was  issued.  The  court 
held,  on  appeal,  "that  the  legislature  has  substituted  tho 
proper  officer  of  the  corporation  for  the  sheriff,  and  has  made 
him  pro  hoc  vice  a  public  officer,  charged  with  the  perform- 
ance of  this  very  duty,  which  he  is  required  to  perform  on 
the  presentation  of  the  certificate  given  by  the  sheriff  to  tho 
purchaser  at  the  sale.  If  he  refuses  to  do  this  duty,  he  may 
be  compelled  by  mandamus. '^  Under  the  corporation  laws  of 
this  state  (section  13,  page  527,  General  Laws)  the  stock  in 
all  private  corporations  is  to  be  deemed  personal  property, 
and  subject  to  attachment,  execution,  levy  and  sale,  and  the 
corporation,  in  case  of  such  sale,  is  required  to  make  the  nec- 
essary transfer  thereof  to  the  purchaser,  on  the  stock  book. 
Under  this  section,  and  the  authority  of  the  case  of  Bailey  v. 
Strohecker,  respondent  claims  he  is  entitled  to  the  writ  to 
compel  the  transfer  of  the  shares  he  purchased. 

But  it  is  to  be  observed  in  the  case  of  Bailey  v.  Strohecker 
that  there  were  no  adverse  rights  of  other  parties  to  the 
shares  in  dispute.  Strohecker  claimed  that  there  was  no 
authority  to  enforce  a  private  right  against  him,  or  as  a 
private  officer  of  a  private  corporation,  and  that  therefore 
the  court  had  no  jurisdiction* 
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A  different  state  of  f aets  is  presented  by  the  record  before 
us.  Here  the  right  to  the  shares  is  disputed.  Others,  it  is 
alleged,  were  tiie  owners  of  these  shares  prior  to  the  com- 
mencement of  the  action  under  which  respondent  purchased 
at  sheriff's  sale.  The  refusal  to  make  the  transfer  to  respond- 
ent is  based  on  this  ground,  which  did  not  arise  in  the  case  of 
Bailey  y.  Sirohecker,  and  no  case  has  been  cited,  nor  have  we 
been  able  to  find  one,  in  which  a  disputed  claim  of  owner- 
ship was  alleged,  that  the  courts  have  held  that  mandamus 
was  an  appropriate  or  proper  proceeding  to  pass  on  questions 
of  this  character.    On  the  contrary,  many  decisions  may  be  j; 

found  in  which  the  courts  have  directly  said  that  they  would 
not  venture  on  determining  such  matters  on  mandamus.  In 
the  case  of  the  State  of  Nevada  v.  Querrero,  the  court  said : 
"The  stock  demanded  by  relator  is  claimed  by  other  parties 
as  their  property,  and  those  persons  are  not  before  us.  The 
present  proceeding  is  a  very  imperfect  mode  of  trying  ques- 
tions touching  their  rights.  If  the  stock  belongs  to  those 
persons,  certainly  respondent  ought  not  to  be  required  to 
cause  it  to  be  issued  to  the  relator,  and  if  this  court  should 
cause  it  to  be  so  issued,  it  would  be  an  indirect  recognition  of 
relator's  superior  rights  thereto,  without  the  presence  of  such 
persons,  and  without  all  the  facts  affecting  their  rights  before 
us." 

In  the  case  of  Murray  v.  Stevens,  before  cited,  on  an 
agreed  state  of  f  act^,  in  which  it  appeared  that  the  president 
of  the  company  declined  to  issue  the  new  shares,  or  to  make 
a  transfer,  on  the  ground  that  the  certificates  had  been  fraud- 
ulently obtained  from  Bobbins,  and  the  assignment  thereof 
fraudulently  filled  up,  the  court  said:  ** Without  undertaking 
to  lay  down  any  invariable  rule  on  the  subject,  we  think  it 
mu5t  be  said  that  this  process  was  not  intended,  and  is  not 
well  adapted  for  the  trial  of  mere  questions  of  property." 

In  the  case  of  Birmingham  Fire  Insurance  Co.  v.  The 
Commonwealth,  Reporter,  Feb.  11,  1880,  page  187,  in  which 
the  right'  to  the  ownership  of  the  shares  was  disputed,  as 
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appeared  by  the  petition  and  answer,  the  court  said;  *'If 
the  courts  here  were  inclined  to  enlarge  the  remedy  (maa« 
damns)  it  could  nqt  be  done  in  a  case  where  the  right  was 
disputed."  . 

.  In  the  case  of  Baker  v.  MarshM,  15  Minn.^  180,  the  court 
said:  ''The  bridge  company  could  not  be  compelled  to  issrue 
certificates  of  stock  to  both  of  these  claimants,  and  having 
issued  the  certificate  to  Clayton  in  good  faith,  under  color 
of  title  in  him,  we  cannot,  in  this  proceeding,  try  the  ques- 
tion of  ownership,  or  the  validity  of  his  title.** 

In  the  case  of  the  State  v.  Rumbauer,  46  Mo.  156,  the  court 
said:  **A  controversy  might  spring  up  in  .regard  to  the  own- 
ership, and  that  would  require  an  adjudication  at  law. 
Courts  will  not  venture  on  determining  such  matters  by  pro- 
ceedings on  mandamus." 

From  these  authorities  it  seems  clear  that  where  disputed 
questions  of  ownership  are  likely  to  arise,  or  the  rights  of 
third  parties  to  intervene,  who  are  not  parties  to  the  record, 
the  pr.oceedings  by  mandamus  will  not  be  granted.  For  this 
reason  we  do  not  think  the  case  of  Bailey  v.  Strohecker  can 
be  invoked  as  applicable  to  the  state  of  facts  presented  by  this 
record. 

In  many  of  the  states  the  general  law  under  which  corpora- 
tions are  organized,  or  their  charters,  provide  for  the  keep- 
ing of  a  stock  book,  in  which  shall  appear  the  names  of  the 
stockholders,  the  amount  paid,  the  transfer  of  stock,  etc.,  an<l 
some  others  provide,  further,  that  a  transfer  shall  not  be 
valid,  except  between  the  parties,  until  the  same  is  entered  on 
the  books  of  the  corporation.  It  is  true  that  those  statutes  or 
charters  do  not  provide,  in  direct  terms,  that  the  corporation 
shall  make  such  transfer  to  the  purchaser,  but  such  duty  is, 
nevertheless,  imposed  by  fair  and  reasonable  construction  and 
implication,  to  make  the  transfer,  whether  the  purchaser  pro- 
duces a  certificate  of  private  sale  or  sheriff's  sale.  The  gist 
of  the  complaint  in  either  case  would  be  the  refusal  of  the 
proper  officer  of  the  corporation  to  perform  a  duty  which  the 
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law  enjoins,  and  whether  expressly -or  by  implication^  can 
make  no  difference. 

There  is  no  doubt  that  mandamus  is  the  appropriate  rem- 
edy in  many  instances  to  compel  private  corporations  to  per* 
form  numerous  acts  within  the  scope  of  its  duties;  such  as 
prodoeing  and  allowing  an  inspection  of  their  books. when 
material  in  a  controver&y  at  the  suit  of  a  corporator;  of  re- 
storing persons  to  corporate  ofSces  d£  whidh  they  have  been 
nnjnstly  deprived^  when  the  title  to  the  same  has  been  deter«> 
mined  by  a  proper  adjudication ;  but  in  such  instances  it  is 
not  because  such  officers  of  a  corporation  sustain*  any  public 
relation,  but  because  the  law  affords  no  other  adequate  rem-  /' 

edy.  I;. 

The  principle  is  that  where  a  general  law  or  charter  im- 
poses a  duty  either  in  express  terms  or.  by  fair  and  reasonable 
implication,  and  there  is  no  other  specific  and  adequate  rem- 
edy, the  writ  of  mandamus  will  be  awarded.  But  if  the  gen- 
eral law  of  the  land,  or  the  charter,  affords  any  other  specific 
and  adequate  remedy,  it  must  be  pursued. 

Nor  does  it  appear  in  the  case  under  consideration  that  the 
particular  stock  in  question  possesses  especial  value  over 
other  stock  in  the  corporation,  and,  as  was  said  by  the  court 
in  Shipley  v.  Mechanics'  Bank,  supra,  **  there  cannot  be  any 
necessity,  or  even  desire,  of  possessing  the  identical  shares  in 
question.  By  recovering  the  market  value  of  them  at  the 
time  of  the  demand,  they  can  be  replaced."  {State  v.  Ouer- 
rero,  12  Nevada  R.,  107 ;  Wilkinson  v.  Providence  Bank,  3 
R.  LB.,  22;  High's  Extraordinary  Legal  Remedies,  section 
313.) 

Nor  does  the  reason  for  the  deviation  from  the  general  rule 
applicable  to  proceedings  in  mandamus,  which  inUuenced  the 
court  in  the  case  of  Townshend  v.  Mclver,  supra,  apply  to 
corporations  of  this  character. 

We  should  certainly  feel  great  hesitation  in  extending  the 
writ  to  corporations  ''established  to  secure  great  purposes  of 
state,"  and  of  a  quasi  public  nature,  in  the  presence  of  such 
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decided  weight  of  authority  holding  that  mandamus  is  not  the 
proper  remedy,  where,  in  the  ordinary  course  of  the  law,  a 
speedy  and  adequate  remedy  is  furnished  by  an  action  against 
the  corporation  for  the  value  of  the  stock  claimed.  Wc 
should  certainly  feel  less  inclined  to  do  it  in  a  ease  of  this 
character,  where  no  public  interest  is  inyolved;  where  the 
rights  of  property  in  the  shares  is  disputed;  where  it  does 
not  appear  that  tihe  stock  claimed  possesses  any  special  value 
over  other  stock  in  the  corporation,  and  where  the  remedy  by 
an  action  at  law  is  fully  adequate. 

The  judgment  of  the  court  below  is  reversed,  and  the  peti- 
tion is  dismissed. 


JACOBS  BROTHERS  &  CO.,  Appellants,  v.  ABRAM  BE- 
VIN,  Assignee,  and  McCALLEY  &  ANDREWS,  Re- 
spondents. 

Insolvency — ^Assignment — Enfobgemxnt  of  Cbeditqb*s  Bights. 

An  assignee  for  the  benefit  of  creditors,  under  the  act  of  October  18, 
1878,  does  not  occupy  the  position  of  a  purchaser  in  good  faith,  but 
he  is,  under  said  act,  the  trustee  of  the  creditors,  as  to  the  property 
eonveyed  to  him  by  the  asedgnment,  and  so  far  represents  them  that 
it  is  his  duty  to  oppose  any  attempt  by  a  creditor  who  elaims  a  lien 
on  any  of  such  property,  which  is  void  as  to  other  creditors,  to  en- 
force the  same.  Such  power  is  essential  to  the  effectual  performance 
of  his  trust. 

Chattel  Mortgage — No  Lien  when  Feaudulent. 

Where,  upon  the  execution  of  a  chattel  mortgage  on  a  portion  of  a  stock 
.  of  goods  in  a  store  of  a  retail  merchant,  there  is  a  verbal  agreement 
between  the  parties  that  the  mortgaged  goods  shall  remain  in  the 
mortgagor's  possession,  and  form  part  of  his  stock  in  trade,  and 
that  he  shall  have  full  power  to  sell  and  dispose  of  the  same  in  the 
usual  course  of  his  business,  and  the  mortgagor  did  retain  possession 
and  hold  the  goods  for  sale  in  accordance  with  such  agreement: 
Held,  that  the  chattel  mortgage  was  fraudulent  and  void  as  to  «the 
other  creditors  of  the  mortgagor,  and  created  no  Hen  on  the  goods. 
Following  the  case  of  Orton  v.  Orton,  7  Oregon,  478. 

AppbaIj  from  Linn  County.    The  facts  are  stated  in  the 

opinion. 
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12.  8,  Strakan  and  L.  Flinn,  for  appellants. 

Contend  .that  a  mortgagor's  possession  of  the  mortgaged 
goods,  with  the  power  of  selling  them  in  the  usual  course  of 
business,  does  not  make  the  transaction  fraudulent  per  se; 
that  fraud  in  such  cases  is  a  question  of  fact  which  must  be 
proven.  If  fraud  is  alleged  to  exist  in  a  sale  or  mortgage,  it 
must  be  proved  as  a  fact.  (Leonard  A.  Jones  on  Fraudulent 
Mortgages,  page  30,  and  references  given.) 

Statutes  providing  for  the  recording  of  chattel  mortgages 
are  a  substitute  for  and  equivalent  to  the  possession  of  the  ;^ 

mortgagee.     (^Forbes  v.  Parker,  16  Pick.,  464;  Bullock  v.  i^ 

WiUiams,  16  Pick.,  33;  Hughes  v.  Covey,  20  Iowa,  399.)  \ 

Our  code,  section  54,  page  523,  declares  that  the  question 
of  fraudulent  intent  shall  be  deemed,  in  all  cases,  a  question 
of  facjt  and  not  of  law. 

Powell  dk  Bilyeu,  and  Humphrey  &  Wolverton,  for  the  re- 
spondents. 

The  authoriti^  are  numerous  in  support  of  the  doctrine 
that  a  chattel  mortgage  is  void  as  to  creditors  and  purchasers 
for  value,  if  the  instrument  or  the  evidence  shows  that  the 
mortgagor  was  to  retain  possession  of  the  mortgaged  goods, 
and  dispose  of  them  as  His  own.  This  doctrine  has  been  set- 
tled by  this  court  in  the  ease  of  Orton  v.  Orton,  7  Or.,  478. 

The  assignee  may  attack  the  validity  of  a  judgment  con- 
fessed by  the  assignor,  and  contest,  for  the  benefit  of  credit- 
ors, the  claim  of  a  mortgagee,  under  a  defective  mortgage. 
(Burrell  on  Assignments,  section  393;  Nichols  ▼.  Kribs,  10 
Wis.,  76.) 

In  support  of  the  doctrine  that  a  chattel  mortgage  is  void, 
when  the  right  is  given  the  mortgagor  to  retain  possession  of 
the  goods  mortgaged,  and  sell  them  as  his  own,  we  cite  17 
Wend.,  492;  18  111.,  403  j  58  N.  H,,  155;  1  Sawyer,  7j  11 
Wall.,  392  i  5  Ohio,  L 
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By  the  Court,  Watson,  J. : 

This  suit  wte  brought  in  the  circuit  court  for  Linn  county, 
to  foreclose  a  chattel  mortgage  executed  by  McCalley  &  An- 
drews, in  favor  of  the  appellants,  on  March  7,  1879. 

The  mortgage  was  duly  filed  and  registered  in  the  office  of 
the  county  clerk  of  Linn  county,  in  which  county  the  mort- 
gaged goods  were  situated,  on  March  10,  1879. 

On  March  13,  1879,  McCalley  &  Andrews,  being  insoWent, 
made  an  assignment  of  all  their  property,  including  that 
covered  by  said  mortgage,  for  the  benefit  of  all  their  credit- 
ors, to  Abram  Ervin,  and  delivered  said  property  into  his 
possession,  under  said  assignment,  and  in  accordance  with  the 
provisions  of  the  general  assignment  law  of  the  state,  ap- 
proved Oct.  18,  1878.  • 

The  deed  of  the  assignment  was  duly  recorded  the  same 
day,  in  the  office  of  the  county  clerk  of  Linn  county,  and 
thereafter  the  assignee  took  every  step  necessary  to  carry  the 
assignment  into  effect. 

McCalley  &  Andrews,  at  this  time,  were  residing  and  do- 
ing business  as  retail  merchants,  in  Linn  county,  Oregon. 
This  suit  was  commenced  March  28,  1879,  against  all  of  the 
defendants. 

The  complaint  allies,  in  addition  to  the  due  execution  and 
registration  of  the  chattel  mortgage  to  secure  the  payment  of 
a  bona  fide  debt,  the  subsequent  assignment  and  delivery  of 
the  property  to  Ervin,  as  assignee,  by  McCalley  &  Andrews, 
and  that  Ervin,  as  such  assignee,  holds  possession  of  such 
mortgaged  property,  and  refuses  to  give  up  or  surrender  the 
same  to  plaintiffs. 

Defendants  demurred  to  the  complaint.  The  demurrer 
was  sustained,  but,  on  appeal,  this  court  reversed  the  decision 
of  the  court  below,  and  remanded  the  case  for  further  pro- 
ceedings. 

McCalley  &  Andrews  made  no  further  defense,  but  Ervin 
iled  his  separate  answer  to  the  complaint,  denying  that  he 
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ever  refused,  prior  to  the  eonunencemeiit  of  this  suit,  to  give 
up  or  surrender  the  mortgaged  goods  to  the  plaintifih,  and  as 
a  separate  defense,  alleged  that  said  chattel  mortgage  was 
fraudulent  and  void  as  to  the  creditors  of  McCalley  ft  An- 
drews, and  created  no  lien  as  to  them  on  said  mortgaged 
goods,  for  the  reason  that  it  was  given  to  hinder,  delay  and 
defraud  such  creditors,  of  whom  there  was  a  great  number, 
both  at  the  time  said  chattel  mortgage  was  executed,  and  at 
the  date  of  said  assignment,  and  that  it  was  understood  and 
agreed  between  plaintiffs  and  McCalley  ft  Andrews,  before 
and  at  the  time  said  chattel  mortgage  was  executed,  that  the 
mortgaged  goods  should  continue  to  remain  in  the  possession 
of  McCalley  ft  Andrews,  and  be  sold  and  disposed  of  by 
them  in  the  ordinary  course  of  their  business,  in  connection 
with  their  other  goods,  and  should  form  part  of  their  stock  in 
trade,  and  that  under  this  agreement  McCalley  ft  Andrews 
did  remain  in  possession  of  said  mortgaged  goods,  and  did 
continue  to  sell  and  dispose  of  the  same  in  connection  with 
their  other  goods,  in  the  ordinary  course  of  their  business, 
from  the  execution  of  said  chattel  mortgage  up  to  the  date  of 
aid  assignment  tO  them,  on  March  13,  1879. 

Upon  these  facts  Ervin  claimed  a  right,  as  such  assignee, 
to  sell  and  dispose  of  such  mortgaged  goods,  as  well  as  all 
other  goods  contained  in  said  assignment,  for  the  benefit  of  all 
the  creditors  of  McCalley  &  Andrews. 

Plaintiffs  filed  a  general  demurrer  to  this  separate  defense 
in  Ervin  *s  answer,  which  was  overruled,  and  they  then  re- 
plied, denying  all  the  new  matter  set  up  in  such  defense. 

The  evidence  was  taken  and  a  trial  had,  when  the  court  be- 
low, on  March  13,  1880,  rendered  a  decision  declaring  said 
chattel  mortgage  fraudulent  and  void  as  to  the  creditors 
of  McCalley  &  Andrews,  and  dismissing  the  complaint  at  the 
eost  of  plaintiffs.  From  this  decree  plaintiffs  have  brought 
this  appeal. 

Upon  tile  previous  appeal  of  the  case,  it  was  held  by  this 
eonrt  that  ''where  in  a  mortgage  there  is  a  manner  provided 


^ 


>' 


56  Jacobs  Bbos.  &  Co.  v.  Ervin.  [Sup.  Ct. 

Opinion  of  the  Court-»-Wjit8on,  J. 

for  foreolosing  the  same,  either  party  may  insist  on  having 
the  mortgage  foreclosed  in  the  manner  soprovided^  but  the 
party  so  insisting  must  fulfill  each  provision  or  stipulation  -on 
his  party  and  if  the  mortgagor  insists  on  the  mortgagee  fore* 
closing  the  mortgage  in  the  manner  provided,  such  mortgagor 
must  deliver  the  mortgaged  goods  to  the  mortgagee  to  enable 
him  to  sell  the  same."     (8  Oregon,,  124.) 

It  is  contended  by  respondent's  counsel  that  this  decision 
was  incorrect,  and  a  different  ruling  on  the  point  is  claimed. 
But  even  if  the  court  could  consider  the  question  still  open, 
as  to  whether  appellants  became  entitled  to  foreclose  their 
mortgage  in  any  other  ixianner  than  that  stipulated  in  the 
mortgage  itself,  by  the  refusal  of  the  mortgagors  to  deliver 
the  possession  of  the  mortgaged  goods,  it  may  be  passed 
without  expressing  any  opinion;  for  if  the  mortgage  is  void 
as  to  creditors,  and  can  be  assailed-  by  the  assignee  in  this 
suit,  the  result  must  be  fatal  to  the  appellantSi  though  that 
question  be  decided  in  their  favor. 

This  brings  us  to  the  consideration  of  plaintiffs'  demurrer 
to  Ervin 's  separate  defense,  which,  was  overruled  by  the  court 
below,  but  which  apl)ellants  insist  on  here  as  they  have  the 
right  to  do. 

It  is  claimed  by  appellants  on  this  demurrer,  that  Ervin,  as 
essignee,  is  not  a  purchaser  in  good  faith.  This  position  we 
consider  to  be  correct,  whether  he  represents  the  assignor  or 
the  creditors  of  the  assignor,  existing  at  the  date  of  the  mort- 
gage, or  both  together;  he  must  take  the  property  subject  to 
any  equity  that  could  be  sustained  against  both,  or  either  of 
them,  if  no  assignment  had  been  made.  The  authorities  sup- 
porting this  proposition  are  numerous.  We  shall  cite  only  a 
few.  {Clark  v.  Flint,  22  Pick.,  243;  Gnffin  v.  Marquardt, 
17  N.  Y,,  29;  Yanheusen  and  Charles  v.  Badcliff,  Id.,  584; 
Yeatman  v.  Savings  Institution,  95  U.  S.,  766;  Story's  Eq, 
Jur.,  1,288,  1,229.) 

The  principle  maintained  by  these  authorities  is,  that 
neither  the  assignee  4or  his  beneficiaries  part  with  any  zight^ 
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and  are,  in  no  manner,  prejndieed  bj  taking  the  assignment 
subject  to  such  equities  as  exist  against  the  property  in  the 
haods  of  the  aasignor. 

Another  question  arises  on  the  demurr^  whieh  is  more 
difficult  to  solve.  It  is  in  regard  to  the  powers  of  the  assignee 
under  our  statute,  in  eases  where  his  assignor,  previoiis  to 
the  assignment,  had  made  transfers  of,  or  created  incmn- 
branees  upon  his  property,  which  the  law  holds  valid  as  to 
him,  but  fraudulent  and  void  as  to  creditonu  The  deeiaions 
upon  tJiis  point,  whidi  are  accessible  to  us,  are  not  numerous, 
but  we  think  they  establish  ihe  doctrine  that  at  common  law 
a  voluntaiy  assignment  confers  upon  the  assignee  no  power 
to  impeach  or  set  aside  previous  transfers  or  conveyances  of  \ 

property  by  his  assignor  which  had  been  completely  executed, 
and  had  vested  the  title  in  the-  property  in  the  fraudulent 
vendee,  and  were  valid  as  to  the  assignor^  but  fraudulent 
and  void  as  to  his  creditors*    .        . 

In  such  eases  the  assignor  being  completely  cut  off  from 
the  title  to  4be  property,  and  having  no.  further  interest  in  it, 
or  power  over  it,  his  voluntary  assignment  could  not  afEect  it 
in  any  manner  whatever*  It  could  not  be  deemed  any  part 
of  his  estate  upon  which  a  voluntary  assignment  could  oper^ 
ate,  but  the  right  of  the  general  creditor,  in  equity,  attached 
to  the  properly,  and  followed  it  into  the  hands  of  the  fraudu- 
lent vendep,  and  gave  him,  ftnd  him  alone,  the  power  to  im- 
peach and  set  aside  the  fraudulent  transfer  or  conveyance. 
This  right  of  the  creditor  could  not  pass  by  the  assignment. 
(Burrell  on  Assignments,  358 ;  Browning  v.  Curtis,  10  Paige, 
210;  Brovming  v.  White,  6  Barbour  S.  C.  R.,  91;  Leach  v. 
KeUey,  7  Id.,  466.) 

But  where  a  mere  li^n  or  incumbrance,  fraudulent  .and 
Toid  as  to  creditors,,  but  valid  as  between  the  parties,  has  been 
ereated  by  the  assignor,  upon  property  remaining  in.  his 
possession,  and  the  title  to  which  passes  to  and  ve^ts  in  the 
anignee  for  the  besuefit  of  crpditorsi  under  a  voluntary  assign-, 
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ment,  a  dijBferent  case  is  presented,  and  upon  which  it  is  ex- 
tremely diffieuLt  to  reach  a  perfectly  aatisf actory  conclusion. 

We  have  not  been  cited  to,  nor  have  we  been  able  to  find,  a 
single  decision  denying  to  the  assignee,  .under  a  voluntary 
assignment,  even  at  common  law,  \h.^.  right  to  resist  th^  en- 
forcement of  a  mortgage  or  other  lien,  valid  as  to  assignor  but 
void  as  to  creditors,  against  the  trust  property  in  his  hands 
for  the  benefit  of  creditors.. under  such  assignment.  On  the 
other  hand  it  has  been  held  by  the  Supreme  Court  of  Wis- 
consin, and  also  by  the  Court  of  Appeals  of  Mary land».  with- 
out reference  to  any  statute^  add  evidently  upod  recognized 
principles  of  the  ccmimon  law,  that  ap  assignee  for  th^ 
ben^t  of  creditors,  under  a  voluntary  conveyance,  does- 
possess  this  right.  {Nichols  v.  Kribs^  10  Wis.,  76^  Building 
Assodatum  v.  Wilson,  et  oi.,  41  Md.,  506.) 

And  in  Indiana,  under  a  statute  which,' so  far  as  the  ques- 
tion under  consideration  is  concerned,  may  justly  be  deemed 
as  identical  with  oiir  own,  the  same  doctrine  has  beea  held 
by  the  supreme  court.  (Lord,  et  al.,  v.  Fisher,  19  Ind.,  7; 
Lookwood  V.  Slevin,  et  al.,  26  IndL,  124.) 

Our  statute  making  provisioncr  on  this  subjisot,  passed  in 
October,  1878,  does  not  expressly  confer  this  power  on  the 
assignee.     (Session  Laws  of  1878,  page  36<) 

Its  object,  so  aptly  expressed  in  its  title,  was:  **To  secure 
to  creditors  a  just  division  of  the  estates  of  debtors  who  con- 
vey to  assignees  for  the  benefit  of  creditors.'*  To  this  end  it 
declares  that  no  such  assignment  shall  be  valid  unless  made 
for  the  benefit  of  all  the  creditors,  in  proportion  to  the  amount 
of  their  respective  claims;  that  attachments  levied  on  the 
assignee's  property,  but  not  ripened  into  judgment,  at  the 
date  of  the  assignment,  shall  be  discharged,  and  the  attach- 
ment creditors  be  compelled  to  accept  a  pro  rata  distribution 
of  the  proceeds  of  the  debtor's  estate,  from  his  assignee,  and 
that  the  creditors  shall  be  conclusively  presumed  to  consent 
to  the  assignment    Security  is  required  of  the  assignee,  and 
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a  complete  mode  of  proceeding  marked  out.  Its  whole  de- 
sip  clearly  shows  that  it  was  the  intention  of  its  f  rameiB  to 
provide  a  simple  and  effectual  mode  of  making  an  equitable 
distribution  of  the  insolvent  debtor's  estate  among  all  his. 
creditors/ and  such  a  construction  should  be  giyen  it,  if  con- 
sistent with  established  legal  principles,  b»  will  make*  it 
effectual  for  that  purpose* 

The  right  of  the  general  creditors  to  impeach  or  resist  a 
fraudulent  transfer  or  incumbrance  attaches  to  the  property^ 
and  we  ean  conceive  no  inconsistency  in  holding  that  that 
rig^t  vests  in  the  assignee  under  the  assignment  which  they 
have  assented  to*  He  is  the  tn^stee  of  the  creditors,  as  well. 
8s  of  the  debtor,  and  holds  the  property  assigned  to  him  in, 
trust  for  the  pa}anent  of  their  claims  against  the  debtor. 
With  their  consent  he  has  taken  the  title  and  possession  of 
the  property,  and  represents  the  interest  which  they  have  in 
it,  and  it  would  be  a  narrow  construction,  indeed,  that  would 
deny  that  he  represents  their  whole  interest ;  especially  would 
this  be  the  case  where  it  so  plainly  appears,  as  it  does  in  such 
cases  as  the  present,  that  such  power  is  necessary,  in  a  vital 
degree,  to  enable  him  to  effectually  administer  his  trust. 

Another  consideration  tor  holding  in  favor  of  the  power  of 
the  assignee,  in  such  cases,  is  the  change  which  the  statute 
has  effected  in  the  creditor's  remedy.  His  right  to  proceed, 
by  attachment,  is  virtually  taken  from  him,  and  his  means  of 
successfully  contesting  fraudulent  liens  and  incumbrances 
thereby  greatly  diminished,  while  the  difficulties  in  the  way 
are  multiplied;  and  yet  the  enforcement  of  such  incum^ 
branees  would  result  in  preferences  far  more  inequitable  than 
those  which  it  was  the  manifest  purpose  of  the  statute  to 
strike  down. 

Upon  these  views  of  the  nature  of  the  trust  created  in  him, 
not  by  the  voluntary  assignment  of  the  debtor  alone,  but  by 
the  consent  of  the  creditors  also,  under  our  statute,  and  upon 
the  authorities  cited,  we  feel  justified  in  holding  that  the 
issignee  possesses  the  power  contended  for. 


^^ 
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The  only  remaining  question  arising  on  the  demurrer  is, 
whether  the  a^eement  set  up  in  Brvin's  separate  defense 
would  render  the  mortgage  of  plaintifb  fraudulent  and  Toid 
as  to  the  general  creditors  of  McCalley  &  Andrews. 

The  same  question^  substantially,  was  deeided  by  this  court 
in  the  case  of  Orion  ▼.  Orton,  7  Oregon,  478.  We  have  no 
disposition  to  question  the  authority  of  this  case,  as  we  un« 
deistand  the  doctrine  it  lays  down.  The  reasons  upon  which 
it  is  based  seem  to  us  to  be  sound,  and  the  authorities  cited 
in  its  support  are  both  able  and  well  considered.  We  have 
no  hesitancy  in  afiirming  it  here  as  a  sound  and  authoritative 
exposition  of  the  law  upon  the  subject  in  this  state.  The 
demurrer  must  be  oveituled. 

It  only  remains  to  determine,  as  a  question  of  fact,  upon 
the  evidence  in  this  case,  whether  there  was  any  such  agree- 
ment entered  into  between  plaintiffs  and  McCalley  &  An- 
drews, as  is  alleged  in  Ervin's  answer. 

The  stipulations  in  the  mortgage  itself  that  the  mortgagors 
may  remain  in  possession  of  the  goods,  and  in  the  free  use 
and  enjoyment  of  the  same,  subject  to  the  mortgagees'  right 
to  take  possession  thereof,  and  sell  upon  default  in  pay* 
ment,  or  other  breach  of  conditions,  do  not  establish  such  an 
agreement,  in  themselves,  as  would  render  the  mortgage 
fraudulent  and  void  as  to  creditors,  under  the  rule  adopted  by 
the  court.     (Cleaves  v.  Herbert,  61  111.  126.) 

It  is  the  retention  of  possession,  with  power  to  sell  gen- 
erally, in  the  course  of  trade,  by  agreement  with  the  mort- 
gagee, that  is  objectionable,  and  no  such  power  is  necessarily 
implied  from  such  stipulations.  It.  must  depend  on  the  evi* 
dence  outside  of  the  mortgage  itself,  and  in  addition  to  any- 
thing it  contains,  whether  such  un  a^eement  has  been  estab- 
lished. .Its  stipulations  must,  however,  be  considered  in  con- 
nection with  the  parol  evidence  on  the  question  whether  such 
an-  agr^^ment  as-  is  alleged  was  made  or  not. 

The  mortgage  provides  that  the  mortgagors  shall  retain 
possession  and  have  the  full  use  and  enjoyment  of  the  mort* 
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gaged  property,  subject,  however,  to  the  right  of  plaintiffs  to 
take  possesssion  and  sell  it  at  any  'time  after  the  conditions 
should  be  broken.  Bobert  MeCalley  and  David  Andrews 
both  testify,  positively,  that  the  understanding  and  agreement 
between  them  and  Henry  Ach,  plaintiffs'  agent,  wh^n  .they 
gave  the  chattel  mortgage,  was,  that  they  should  be  allowed 
to  go  on  with  their  business  the  same  aa  before,  and  sell  the 
goods  mortgaged  just  the  same  as  before  until  after  harvest, 
and  they  were  to  sell  these  goods  just  as  other  goods  in  the 
store,  without  distinctioi^^  in  the  usual  course  of  their  l>usi- 
ness. 

Henry  A^fa  testifies  tiiat  there  was  no  such  understanding; 
or  agreement  to  his  recollection,  and  that  he  had  no  authority 
from  plaintiffs  beyond  collecting  or  securing  the  account  for 
which  the  note  secured  by  the  chattel  mortgage  in  contro- 
versy was  given. 

But  the  negative  character  of  Mr,  Ach's  testimony  p\ist, 
upon  well  settled  principles  of  evidence,  effectually  prevent  it 
from  being  considered  of  equal  weight  with  the  positive  tes- 
timony of  both  McCalley  &  Andrews,  or  either  of  them. 
Their  testimony,  taken  in  connection  with  the  stipulations  in 
the  mortgage,  after  giving  to  the  testimony  of  Mr.  Ach  all 
the  weight  that  can  be  fairly  claimed  for  it,  satisfies  us  that 
there  was  an  understanding  and  agreement  between  them  at 
the  time  the  mortgage  was  given,  such  as  is  pleaded  in  Ervin's 
answer;  and  this  conclusion  is  supported  by  a  decided  pre- 
ponderance of  the  evidence. 

In  consequence  of  this  conclusion,  and  under  the  authori- 
ties above  cited  as  having  our  approval,  we  are  compelled  to 
hold  this  mortgage  fraudulent  and  void  as  to  the  creditors  of 
McCalley  &  Andrews,  and  their  assignee  for  the  benefit  of 
their  creditors.  We  find  no  error  in  the  decree  of  the  court 
below,  and  it  must  be  af^med  with  costs. 

Decree  af&rmed. 
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M.  V.  STINGLE,  et  al.,  Appellants,  v.  JAMES  NEVEL,  Re- 
spondent 

Statutes — ^Repeal  bt  Implication — Ahenbmdyt. 

Sabdiyision  2,  of  section  37,  ehapter  4,  'of  miscellaneous  laws,  was 
pealed,  bj  implication,  hj  tbe  act  of  October  20,  1870,  entitled,  * 
act  to  provide  for  the  eoUeetion  of  school  district  taxes." 

The  act  of  1878,  entitled,  "An  act  to  amend  sections  8,  11,  12,  85,  84|  87, 
43  and  46  of  chapter  4,  of  the  miscellaneous  laws  of  Oregon,  per- 
taining to  common  schools,"  did  not  repeal  the  act  of  1876.  The 
only  amendment  made  by  that  act  to  said  section  37,  was  to  add 
subdivision  9  of  the  amended  section. 

Where  a  constitutional  provisioa  requires  an  amendment  to  be  made  bj 
publishing  the  act  or  section,  amended  at  full  length,  those  portions 
of  the  old  law  copied  into  the  enactment  without  change,  are  not 
re-enacted. 


Appeal  from  Umatilla  county. 

Turner  &  Baily,  and  Bonham  dk  Ramsey,  for  appellants. 

Everts  dk  Walker,  and  Bufua  Mdliory,  for  respondent 

By  the  Court,  Waldo,  J. : 

This  is  a  suit  brought  to  enjoin  the  collection  of  a  school 
district  tax,  levied  at  a  school  meeting  held  in  district  No.  35, 
of  Umatilla  county,  in  April,  1879.  The  respondent  is  the 
school  clerk  ofr  said  district,  and  has  levied  upon,  and  is 
about  to  make  sale  of  chattels,  the  several  property  of  the 
appellants,  to  satisfy  that  proportion  of  said  tax  assessed, 
severally,  to  the  appellants,  by  virtue  of  the  action  of  said 
school  meeting.  The  appellants,  among  other  objections, 
deny  the  authority  of  the  directors  to  issue  said  warrant  to 
the  clerk  of  the  district. 

Prior  to  1876,  the  authority  of  directors  of  school  districts 
to  issue  warrants  for  the  collection  of  school  district  taxes, 
was  to  be  found  in  subdivision  2  of  section  37,  chapter  4,  of 
miscellaneous  laws,  page  510,  which  makes  it  the  duty  of 
directors  of  school  districts  **to  issue  warrants  to  the  clerks. 
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authorizing  them  to  collect,  in  the  name  of  the  district,  and 
in  the  same  manner  as  the  state  and  county  taxes  are  col- 
lected, all  taxes  assessed  to  the  inhabitants  thereof,  and  upon 
die  taxable  property  of  all  non-residents.*' 

But  in  1876,  the  legislature,  by  an  act  entitled  "An  act  to 
provide  for  the  collection  of  school  district  taxes/'  gave  the 
power  to  collect  such  taxes  by  levy  and  sale  of  property  to 
the  sheriff  of  the  county.  (Session  laws  of  1876,  page  20.) 
This  act,  it  is  claimed,  repeals  subdivision  2  of  section  37, 
above  mentioned,  by  implication. 

That  repeals  by  implication  are  not  prohibited  by  section 
22,  article  IV.,  of  the  constitution  of  Oregon,  has  been  settled 
by  this  court  in  Pleischner  v.  Chadwick,  5  Oregon,  152,  and 
Grant  County  v.  Sels,  Id.,  243. 

While  it  is  well  settled  that  repeals  by  implication  are  not 
favored,  it  is  also  true  that  the  intention  of  the  legislature, 
limited  by  the  rule  that  effect  can  not  be  given  to  an  inten- 
tion not  expressed,  is  the  pole  star  in  the  construction  of 
statutes.  If  it  be  the  intention  of  the  legislature  to  make  a 
statute  the  sole  law  which  shall  govern,  it  will  operate  to  re- 
peal, by  implication,  all  other  acts  on  the  same  subject.  ''A 
subsequent  statute  reviving  the  whole  subject  matter  of  a 
former  one,  and  evidently  intended  as  a  substitute  for  it,  al- 
though it  contains  no  express  words  to  that  effect,  must,  on 
the  principles  of  law,  as  well  as  in  reason  and  common  sense, 
operate  to  repeal  the  former."  (Dewey,  J. ;  Bartlett  v.  King, 
12  Mass.,  537;  Thorp  v.  Schooling,  7  Nevada,  15;  John- 
ion*$  Estate,  33  Pa.  St.,  515 ;  Davis  v.  Fairbanks,  3  How., 
645;  authorities  cited  in  note,  14  Am.  Dec,  209,  Towle  v. 
Marrett.) 

It  was  evidently  the  intention  of  the  legislature  to  make 
the  act  of  1876  a  substitute  for  all  other  acts  providing  for 
the  collection  of  school  district  taxes,  and  it  therefore  repeals 
subdivision  2  of  section  37,  chapter  4,  of  miscellaneous  laws. 

This  section  prescribed  the  duties  of  directors  of  school 
districts,  and,  as  we  have  seen,  so  far  as  it  related  to  the  duty 
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The  judgment  of  the  circuit  court  must,  therefore^  be 
versed,  and  the  cause  remanded  with  directions  to  make  the 
pr6liniinary  injunction  perpetuaL 


Judgment  reversed. 


A,  J.  TTTTBLER,  Respondent,  t.  W.  H.  GASTON  and  G.  W. 
FUERY,  partners  under  the  firm  name  of  GASTON  ft 
PUKRT,  Appellants. 

Contract — Present    Right   of    Property  does    ko*   Attach   vpok 

Agreement  to  Deliver  on  Demand. 

Where  H.  bnjt  of  G.  &  F.  a  certain  number  of  bushels  of  oats  of  a  de» 
scribed  quality,  for  which  payment  is  then  made,  and  they  agree  to 
deliver  that  quantity  and  quality  of  oats,  in  good  sacks^  on  board  of 
the  cars  when  demanded,  etc.:  Held,  that  a  present  right  of  prop* 
erty  did  not  attach  in  H. 

Delivery  ob  Identitication  Necessart  to  Pass  Bight  to  Goods 

Purchased. 

Where  the  defendants,  after  admitting  the  allegation  6t  a  complaint 
which  shows  a  present  right  of  property  in  the  oats  sold  did  not 
attach  in  the  plaintiff,  and  then  to  avoid  the  effect  of  their  ad- 
mirsion,  allege,  as  a  defense,  that  "after  the  sale  of  the  oats,  plain- 
tiff left  them  in  the  defendants'  warehouse,"  etc.,  without  aUeging 
any  fact  to  show  that  the  oats  sold  had  been  identiaed,  or  ap- 
propriated to  the  contract  by  which  the  right  of  property  passed  to 
the  plaintiff:  Held,  that  such  ansv^er  was  not  a  defense. 

Appeal  from  Linn  county. 

The  complaint  alleges,  in  substance,  that  on  the  20th  day 
of  September,  1879,  defendants  sold  to  plaintiff,  two  thousand 
bushels  of  bright,  merchantable  white  oats,  for  the  sum  of 
seven  hundred  and  sixty  dollars,  and  agreed  to  deliver  the 
same  to  plaintiff,  in  good  sacks,  on  board  the  cars  at  Al- 
bany, whenever  called  for  by  plaintiff.  That  plaintiff  then 
and  there  paid  defendants  the  said  sum  of  seven  hundred  and 
sixty  dollars  for  said  oats.  That  afterwards,  on  the  14th  day 
of  Nbvember,  1879,  the  plaintiff  demanded  said  oats  of  the 
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defendants,  and  defendants  refnaed  and  still  ml oae  to  deliver 
the  same  or  any  part  thereof  to  the  plaintiff,  to  the  damage  of 
the  plaintiff  in  the  sum  of  seven  hundred  and  sixty  dollars. 

There  are  three  other  eauses  of  action  set  forth  in  said  com* 
phint,  which  it  is  not  necessary  to  tecite. 

Tbe  answer  admits  the  facts  alleged  in  the  complaint,  ex- 
cept damages,  and  sets  up  separate  matter  as  a  defense,  which 
is  denied  in  the  reply,  all  the  facts  in  re8i>eot  tx>  which  appear 
in  the  opinion  of  the  court. 

PaweU  &  Bilyeu,  and  B.  8.  Strahan,  for  appellants.  . 

The  sale  of  the  oats,  as  alleged  in  the  complaint,  passed  the  f 

title  thereto  from  appellants  to  respondent  at  the  time  of  the  \ 

sale.  (Benjamin  on  Sales,  sees.  313,  315,  316,  and  note  b.» 
page  239;  2  Bouvier's  Law  Dictionary^  493;  8  Howard,  U. 
8^495,545;  51  N.  Y.,  431.) 

The  destruction  of  the  oats  by  fire,  under  the  circumstances 
alleged  in  the  answer,  constituted  a  sufficient  excuse  for  their 
oon-delivery  when  demanded.  (Benjamin  on  Sales,  sees.  308, 
5700 

Delivery  is  not  necessary  to  pass  title,  (102  Mass.,  444; 
13  Allen,  28,  and  Benjamin  on  Sales,  sec.  10 

L  Ftinn,  for  respondent. 

The  title  to  the  oats  never  passed,  and  could  not  pass,  under 
the  terms  of  the  contract,  until  they  were  selected  and  de- 
livered after  demand,  or  until  they  were  delivered  and 
accepted  before  demand.  The  contract  was  executory,  and 
could  have  been  filled  by  the  delivery  of  any  oats  of  the  kind 
and  quality  mentioned.  (Benjamin  on  Sales,  sees.  308,  310, 
312;  note  d.;  52  N.  T.,  550;  11  Cush.,  573;  1  Cal.,  395;  27 
Cal.,  451;  51  N.  T.,  288;  2  Kent's  Com.,  496;  111  Mass.,  10; 
13  Pick.,  213;  47  Barb.,  73;  35  Maine,  385;  19  Ohio  St.,  375; 
20  Id.,  295.) 

By  the  Court,  Lobd,  C.  J.: 

Two  questions  are  presented  by  this  record.    First,  do  tho 
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facts,  as  admitted  by  the  pleadings,  show  an  executory  or  on 
executed  contract  t  And,  second,  if  executory,  does  the  an- 
swer set  up  a  sufficient  defense  of  new  matter  t  A  contract  is 
said  to  be  executory  when  there  r^nains  something  to  be 
done,  the  performanee  of  which  is  a  condition  preeed^it  to 
the  transfer  of  the  property,  and  executed  when  the  thing 
and  price  have  been  assented  to,  and  nothing  remains  to  be 
done  to  prevent  the  transfer  of  ,the  property. 

In  Blackburn  on  Sales,  151  and  152,  it  is  said  that  it  is  for 
the  benefit  of  the  vendor  that  the  property  should  be  trans- 
ferred at  the  time  the  sale  is  made,  for  the  reason  that  it 
transfers  the  risk  to  the  purchaser,  etc. ;  but  if  by  the  agree- 
ment  the  vendor  is  to  do  something  before  the  purchaser 
would  be  bound  to  accept  the  goods  in  accordance  with  the 
terms  of  the  agreement,  the  intention  of  the  parties  should  be 
taken  to  be  that  the  vendor  was  to  do  this  before  he  obtained 
the  benefit  of  the  property. 

Where  the  parties  have  made  an  agreement,  or  i^eed  by 
their  pleadings  on  a  certain  statement  of  facts,  which  leaves 
in  doubt  what  was  intended  and  meant,  the  courts  have 
adopted  and  applied  certain  rules  of  construction  for  the  solu* 
tion  of  the  controversy  arising  out  of  such  agreement  or 
agreed  statement  of  facts. 

It  is  laid  down  as  a  fundamental  principle  pervading  every- 
where the  doctrine  of  the  sale  of  chattels,  that  if  goods  be 
sold  by  number,  weight  or  measure,  the  sale  is  incomplete, 
and  the  risk  continues  in  the  seller  until  the  specified  proj)- 
erty  be  separated  and  identified.     (2  Kent's  Com.,  496.) 

It  does  not  alter  the  principle  that  the  payment  for  the 
goods  has  been  made  in  whole  or  in  part,  nor  that  they  are 
unfit  for  delivery  at  the  time  of  the  sale.  To  overcome  the 
presumption  that  the  sale  is  incomplete,  and  the  contract  ex- 
ecutory, there  must  be  some  further  act  of  the  parties  to  ex- 
press the  intention  that  the  title  shall  be  complete  and  exe- 
cuted. The  principle  applying  to  such  sales  is,  **that  the 
contract  is  only  executory  when  the  goods  have  not  been 
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spaeified,  or  if  specified,  something  remains  to  be  done  to 
tbem  to  put  tfaem  in  a  deliverable  shape,  or  to  ascertain  the 
price."    (Benjamin  on  Sales,  sec  315.) 

In  Wilkinson  y.  Holiday,  33  ICioh.,  686,  this  doctrine  of 
the  law  is  accurately  stated  by  Chief  Justice  Cooley,  who 
lays:  ''Where,  under  a  oontract  for  the  purchase  of  personal 
pn^er^,  something  remains  to  be  done  to  identify  the  prop- 
er^, or  to  put  it  in  a  condition  for  delivery,  or  to  determine 
the  sum  that  shall  be  paid  for  it,  the  presumption  is  always 
▼ery  strong  that  by  the  undeistanding  of  the  parties  the  title 
was  not  to  pass  until  such  act  had  been  fully  done  and  aie-  4 

eomplished/'  \ 

The  general  principle  of  all  the  authorities  is  that  no  sale 
is  complete  so  as  to  vest  in  the  vendee  an  immediate  right  of 
proper^  so  long  as  anything  remains  to  be  done  between  the 
bayer  and  seller  in  relation  to  the  thing  sold.  (Ghitty  on 
Contracts,  896,  397 ;  Story  on  Sales,  sec.  296,  and  authorities 
dted.) 

Applying  these  principles  to  the  facts  admitted,  we  are  to 
aseertain  whether  the  oats  sold  were  identified,  or  whether 
anything  remained  to  be  done  to  them  by  the  vendor  to  put 
them  in  a  deliverable  shape.  It  will  be  admitted,  if  the 
goods  sold  are  sufficiently  designated,  so  that  no  question  ean 
arise  as  to  tiie  thing  intended,  that  it  is  not  absolutely  essen- 
tial that  there  should  be  a  delivery,  or  that  the  goods  should 
be  in  a  deliverable  condition;  but,  if  the  goods  sold  are  not 
identified,  the  sale  is  incomplete,  and  the  contract  is  execu* 
toiy. 

The  contract  of  sale  cannot  attach  until  the  parties  are 
*  agreed  on  the  identical  thing  to  be  transferred.  The  facts  ad- 
mitted are  that  appellants  sold  to  the  respondent  two  thou- 
sand bushels  of  bright,  merchantable  white  oats,  for  the  sum 
of  aeven  hundred  and  sixty  dollars,  for  which  payment  was 
then  received,  and  agreed  to  deliver  the  same,  in  good  sacks, 
on  board  of  the  cars  at  Albany,  when  called  for  by  the  re- 
^ndent.    The  quantity  and  quality  of  the  oats  are  specified. 
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,fmd  the  price  fixed  and  paid,  but  the  identity  of  the  oats  sold 
is  not  asoertained  Any  oats  of  that  quantity  and  quality, 
put  in  good  sacks  and  put  on  board  of  the  cars  when  de- 
manded by  the  yendee,  would  fulfill  the  terms  of  the  contract 
4>0  the  part,  of  the  vendor. 

Such  contract  is  for  the  sale  of  a  certain  quantity  of  goods 
in  general,  and  cannot  be  regarded  as  any  more  tiian  a  con- 
tract to  liupply,  on  demand,  any  other  oats  of  like  quality  and 
jquantity.  This  is  inconsistent  with  an  intention  to  transfer 
some  particular,  identified  oats,  and  no  other,  when  the  oats 
were  sold  and  the  price  paid.  There  must  be  some  separation 
or  identification  of  the  oats  sold,  so  as  to  completely  diatin* 
guish  them  ttom  all  other  similar  oats,  or  the  intention  to 
transfer  the  property  is  not  manifest,  and  the  sale  is  ezecu* 
tory. 

There  is  some  conflict  of  authority  where  the  sale  id  made 
of  a  lesser  out  of  a  greater  quantity,  unifor^l  in  kind  and 
quality.  The  English  courts  adhere  to  the  rule  that  as  be* 
tween  the  Vendor  and  purchaser,  separation  of  the  quantity 
sold  from  a  larger  bulk,  identical  in  kind  and  quality,  is  nee* 
essary  before  the  title  will  pass,  although  it  is  said  that  very 
slight  and  unimportant 'circumstances  will  take  the  tranaae* 
tion  out  of  the  rule  in  those  courts. 

In  the  American  courts  the  cases  on  this  subject  are  quite 
conflicting.  In  Virginia,  New  York,  Connecticut,  Maine  and 
New  Jersey^  the  courti  hold  that  where  the  subject  matter  of 
the  sale  is  part  of  an  ascertained  mass  of  uniform  quality  and 
value,  the  property  will  pass  though  there  be  no  separation  of 
the  quantity  sold,  if  such  be  the  intention  of  the  parties,  and 
that  no  rule  of  law  will  overrule  that  intention,  if  it  be  other* 
wise  clearly  expressed.  {Chapman  v.  Shephard,  39  Conn., 
420;  Kimberey  v.  Patchin,  19  N.  Y.,  830;  ButsM  t.  Gar- 
ringion,  42  N.  Y.,  118;  Waldron  v.  Chase,  37  Maine,  414; 
44  N.  J.,  486;  6  Randall,  473.) 

In  such  cases  the  bulk,  or  mass,  is  ascertained  or  identified^ 
fuid  of  uniform  kind  and  quality,  and  when  inspected  or  aj^ 
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proved  by  the  ptoichaser,  «nd  the  c<mtract  price  paid,  there 
does  not  seem  to.  us  to  be  any  valid  reason  that  until  the 
quantity  purchased  is  separate,  the  title  to  the  property  wiD 
not  pass.  But  it  does  not  appeasr  from  the  facts  admitted 
that  the  oats  sold  were  a  part  of  an  aiaeertained  masspr  bulk 
of  uniform  kind  and  quality,  which  required  to  be  separated. 

The  condusdon  we  reach  is;  that  upon  the  facts  admitted  ini 
the  complaint  the  oats  sold  were  not  ascertained  or  identified,' 
and  a  present  right  of  property' did  not  attach  in  the  buyer. 
Any  similar  oats  of  that  quanti)^  and  quality  would,  comply 
with  the  terms  of  the  contract,  and  until  the  oats  sold,  werd 
identified,  the  contract  of  sale  could  not  attach,  nor  could  the 
respondent  be  the  owner  of  '^th^-said  two  thodsand  bushels 
of  oats."  Some  act  of  selection  or  identification  of  the  oats 
sold  must  'first  take  plaee  before  tiie  title  to  any  oats  would 
vest  in  the  respondent. 

But  the  appellants,  after  admitting  facts  the  legal  conse- 
qaenee  of  which  was  not  to  vest  the  title  in  the  respondent, 
and  make  him  the  own^of  the  oats  sold,  and  without  aver- 
ring any  fact  of  identification,  by  which  the  title  to  the  oats 
sold  would  be  changed  and  vested  in  the  respondent,  and  the 
legal  conclusion  arising  from  the  facts  admitted  ill  the  com- 
plaint, destroyed,  allege,  as  new  matter,  and  by  way  of  defense. 
'*that  after  the  sale  of  said  two  thousand  bushels  of  oats  to 
the  plaintiff  by  the  defendants,  the  plaintiff  left  said  oats  in 
defendants'  warehouse  in  Albany,'  Oregon,"  etc.  It  is  not 
possible,  and  logically  cannot  be  true,  that  respondent  could 
leare  '^said  two  thousand  bushds  of  oats  in  defendants'  ware«^ 
house,"  when  ''the  said  two  thoiisand  bushels  of  oats"  had 
not  been  identified,  and  respondent  was  not  the  owner  of 
"said  two  thousand  buc^^ls  of  oats." 

Appellants  cannot  admit  facts  which  show  the  oats  were 
not  identified,  and  as  a  consequence,  not  the  property  of  the 
respondent,  and  then  aver  that  respondent  ''left  said  oats  in 
defendants'  warehouse. "  Before  appellants  ean  avoid  the  'ef-< 
feet  of  their  admiasioh,  they  must  allege  some  fact  at  the  time! 
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of  the  sale,  or  after  the  sale,  by  which  the  identity  of  the  oats 
sold  was  ascertained,  and  respondent  becapie  the  owner  of 
them,  and  then  they  can  allege,  consistently,  and  notwith- 
standing their  admission  of  the  facts  in  the  complaint,  that 
the  respondent  left  said  oats  in  defendants'  warehouse. 

If,  for  instance,  at  the  time  of,  or  after  the  sale,  any  oats 
had  been  inspected  by  the  respondent,  and  with  his  approval 
pnt  in  sacks  and  set  aside,  or  had  formed  a  part  of  an  ascer- 
tained mass  of  uniform  quality  and  value  out  of  which  it  was 
agreed  that  the  two  thousand  bushels  of  oats  sold  should  be 
taken,  although  not  separated ;  or,  if  there  were  any  facts  of 
identifycation,  of  whatever  nature,  or  appropriation  of  the  oats 
by  respondent,  and  such  fact  or  facts  of  like  import,  had  been 
alleged  in  the  separate  answ^,  then  the  appellants  could  al- 
lege, consistently  and  logically,  that  respondent  **leti  said 
oats  in  defendants'  warehouse." 

The  theory  of  appellants'  answer  was  based  on  the  propo- 
sition assumed  in  the  argument,  that  the  facts  alleged  in  the 
complaint,  and  admitted  to  be  true,  showed  an  executed  oon- 
tract,  and  the  title  of  the  oats  sold  in  respondent,  and  in  that 
view  the  matter  set  up  in  the  answer  would  be  consistent.  It 
was  upon  this  theory  tiiat  counsel  attached  so  much  import- 
ance to  the  word  ''sold"  in  the  complaint^  which,  from  the 
ability  of  the  argument,  is  deserving  of  notice. 

In  BusseU  v.  Nicoll,  3  Wend^,  118,  the  words  used  in 
the  contract  were : ' '  Sold  by  Daniel  Bapale,  for  our  account, 
to  B.  M.  and  J.  Russell,  five  hundred  bales  of  cotton,"  ete., 
and  the  court  ssid,  in  commenting  on  the  interpretation  to  be 
given  to  the  wosd  ''sold:"  "If  the  contract  be  exeeutoiy,  and 
such  it  evidently  is,  the  same  interpretation  must  be  given  to 
the  word  sold  that  was  given  to  it  in  the  ease  of  Boyd  v. 
(Mffkin,  2  Conn.,  826.  It  means  contracted  to  selL''  In 
Ormabee  v.  Machir  and  JBenicft,  20  Obio  State  B.,  295,  the 
contract  was  reduced  to  writing,  and  eonsisted  of  two  instru- 
ments signed  and  interchangeably  delivered  by  each  party  to 
the  other.    One  began  in  these  words:  "I  have  this  day  sold 
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to  0.  Ormsbee,  eight  thousand  bushels  of  ear  com,  to  be  de- 
livered on  board  of  canal  boats  at  West  Fall/'  etc.;  and  the 
other:  "I  have  this  day  bought  of  Charles  Machir,  eight 
thousand  bushels  of  ear  com,  to  be  delivered  on  board  of 
canal  boats,"  etc.,  and  the  court  held  the  contract  to  be  execu- 
tory.  Neither  the  counsel  nor  the  court  gave  any  attention 
to  the  words  '^sold"  or  *' bought,"  as  affecting  the  conclusion 
whether  the  sale  was  executed  or  executory.  But  in  that 
case,  as  in  this,  the  question  of  the  identity  of  the  eight  thou- 
sand bushels  of  ear  com  sold  by  the  contract  was  involved. 
Counsel  for  the  plaintiff  in  error  claimed  that  by  the  written  a 

contract  there  was  a  contract  for  the  sale  and  future  de-  !' 

livery  of  a  specified  quantity,  but  of  no  particular  lot,  of  ear  ^ 

corn,  and  one  of  the  counsel  for  the  defendants  in  error  said 
the  important  question  was  whether  there  was  a  sale  of  cer- 
tain specified  com,  or  merely  a  contract  for  the  sale  of  corn 
in  general,  and  admitted  that  the  contract,  as  written,  was  for 
the  sale  of  no  specific  corn.  The  court  said:  "The  contract, 
by  its  terms,  is  for  the  sale  of  a  certain  quantity  of  com  in 
general,  and  for  aught  that  appeared,  it  would  have  been 
competent  for  the  plaintiff  to  have  performed  it  by  the  de- 
livery of  any  com  of  the  quantity  and  quality  called  for." 

From  these  views  it  follows  that  the  judgment  of  the  court 
below  is  affirmed. 

Judgment  afBrmed. 
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Argument  of  Appellant. 
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E.  B.  McKINNEY,  Assignee    of    ALBERT    HALSTBAD, 
Appellant,  v.  J.  A.  BAEEB,  Respondent. 

Pabtnxbshif — ^Dissolution  and  Division  Vests  Pbopebtt  in  Eaoh 

Pastnsb,  Individually. 

Where  there  are  but  two  co-partners  in  a  firm,  and  hy  agreement  they 
dissolve  the  co-partnership,  and  divide  the  partnership  property  be- 
tween them,  and  eaeh  assumes  the  payment  of  certain  claims  against 
the  firm,  in  consideration  thereof,  and  there  being  no  imputation  of 
fraud  or  bad  faith  in  the  transaction,  the  title  to  the  property 
vests,  according  to  the  division,  in  each  of  the  partners,  individually, 
and  is  freed  from  its  character  as  partnership  property* 

Assiqnhent-— Dissolves   Attachment— Ezsctuison   Baxm  on   StiBSs- 

QUBNT  Judgment  Invalid. 

An  assignment  for  the  benefit  of  creditors  by  either  of  the  former  part- 
ners, individually,  would  vest  the  title  to  such  property  in  his 
assignee  in  the  same  manner  and  to  the  same  extent  as  it  would 
the  title  to  any  other  individual  property  covered  by  the  assiga- 
ment. 

Appeal  irom  Marion  county.  The  facts  are  stated  in  the 
opinion. 

Tilman  Ford  and  W.  M.  Ramsey,  for  appellant 

.  It  is  competent  for  partners,  upon  a  Yoluntazy  dissolution, 
to  agree  that  the  joint  property  of  the  partnership  shall  bet 
long  to  one  of  them ;  and  it  will  transfer  the  whole  property 
to  such  partner,  and  like  any  other  sale  to  third  persons,  will 
wholly  free  it  from  the  primary  claim  of  the  JQi^  creditors. 
(Miller  v.  Estill,  5  Ohio  St.,  517.) 

The  dissolution  and  assignment  entered  into  between  Row- 
land and  Halstead  were  valid,  and  the  goods  became  the  in- 
dividual property  of  Halstead.  {Baker's  Appeal,  21  Penn. 
St.,  76;  32  N.  Y.,  65;  9  Gush.,  553;  13  Gray,  114;  35  Iowa, 
323.) 

This  being  true,  Halstead  had  a  right  to  make  the  assign* 
ment  to  McKinney,  and  the  assignment  having  been  made 
before  the  judgment  of  Hawley,  Dodd  &  Go.  had  been  ob- 
tained, the  attachment  was  dissolved.  (Session  Laws  1878, 
page  36.) 
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Thayer  and  Williams,  for  respondent. 

An  asigmnent  by  one  of  two  partners  to  the  other,  of  all 
his  interest  in  the  firm  property,  to  be  applied  to  the  pto^- 
ment  of  the  firm  debts^  does  not  dissolve  the  firm,  and  the 
property  remains  partnership  property  tiU  the  partnership 
debts  are  paid.     {Matter  of  Sheppard,  3  Benedict,  347.) 

An  assignment  of  one  partner  of  his  share  in  the  stock, 
simply  transfers  any  interest  he  may  have  in  any  surplus  re- 
maining after  the  payment  of  the  firm  debts.  He  simply  ac- 
quires as  to  the  interest  purchased,  the  right  to  an  account, 
and  to  share  to  that  extent  in  the  surplus  of  the  property  of 
the  firm  after  the  settlement  of  its  affairs,  and  the  property  ^^ 

remains  liable  for  the  firm  debts.     {Menagh  v.  Whitwell,  52 
N.T.,146, 166,  167,  168.) 

Halstead  would  have  had  what  was  left  after  the,  payment 
of  the  partnership  debts.  (Claggett  v.  Kilhoume,  2  Black,^ 
346;  Place  v.  Sweezler,  16  Ohio,  142;  Svicliff  v.  Doshmanf 
18  Ohio,  181 ;  MUler  v.  Brigham,  50  Cal.,  615.) 
.  The  property  was  attached  before  it  went  out  of  the  hands 
of  Halstead,  and  while  the  firm  creditors  had  a  right  to  seize 
it    {Memgh  y.  WhiiweU,  52  N.  Y.,  171.). 

By  the  Court,  Watson,  J, 

This  action  was  begun  February  12,  1880,  in  the  circuit 
court  for  Marion  county,  to  recover  damages  for  the  wrong- 
ful conversion  of  personal  property.  The  facts  necessary  to 
be  stated  are  as  follows : 

On  June  30,  1879,  and  for,  some  time  prior  thereto,  Albert 
Halstead  and  W.  H.  Bowland  were  partners  engaged  in  mer- 
chandising at  Turner,  Marion  county,  Oregon,  under  the  firm' 
name  of  Bowland  &  Halstead.  At  that  date  they  executed  a 
written  agreement  purporting  to  dissolve  the  partnership,  di- 
vide  the  partnership  goods  and  effects,  and  imposing  on  •each 
obligation  to  pay  certain  specified  claims  against  the  partner- 
ship. 

Hawley,'  Dodd  &  Co.  were  creditors  of  the  partnership  a^ 
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that  date,  to  the  extent  of  fifteen  hundred  and  thirty-two  dol- 
lars; 6.  H.  Chandler  in  the  amount  of  one  hundred  and 
twenty  dollars  and  ninety-eight  cents,  and  T.  Dittenhoef er  to 
the  extent  of  one  hundred  and  ninety-five  dollars  and  ninety- 
seven  cents,  all  for  goods,  wares  and  merchandise  previously 
sold  and  delivered  to  the  partnership. 

On  July  7,  1879,  Hawley,  Dodd  &  Co.  having  previously, 
become  the  owners,  by  purchase  and  assignment,  of  the  said 
accounts  of  T.  Dittenhoef  er  and  G.  H.  Chandler,  commenced 
an  action  against  the  firm  of  Bo^^land  &  Halstead,  in  said 
circuit  court,  to  recover  said  several  amounts,  and  attached 
the  property  in  controversy  in  this  action,  and  on  October  24, 
1879,  recovered  judgment  in  said  action  against  Rowland  & 
Halstead  for  nineteen  hundred  and  ninety-eight  dollars  and 
ninety-six  cents,  and  costs.  Afterwards,  before  the  com- 
mencement of  this  action,  the  goods  were  sold  under  an  exe- 
cution upon  said  judgment  by  the  respondent,  as  sheriff  of 
Marion  county. 

Previous  to  the  rendition  of  the  judgment  in  favor  of 
Hawley,  Dodd  &  Co.,  but  on  the  same  day,  Halstead,  bein^ 
insolvent,  made  an  assignment  of  all  his  property,  including 
that  in  controversy,  for  the  benefit  of  all  his  creditors,  and  all 
the  creditors  of  the  partnership,  under  the  general  aasigii- 
ment  law  of  1878,  to  the  appellant,  who  duly  qualified  and 
took  all  needful  steps  to  render  such  assigzunent  complete  and 
effective  before  such  judgment  was  rendered.  Appellant  de- 
manded possession  of  the  goods  from  respondent  before  the 
sale,  but  was  refused. 

The  property  in  controversy  belonged  to  the  firm  of  Bow* 
land  &  Halstead,  and  formed  part  of  its  stock  in  trade,  up  to 
June  30,  1879,  and  was,  by  the  agreement  of  that  date  be- 
tween the  partners,  designated  as  going  to  Halstead. 

After  giving  some  and  refusing  other  instructions  asked  by 
counsel  for  the  respective  parties,  which  we  deem  it  not  nec- 
essary to  consider  here,  the  court  below  directed  the  jury  to 
find  a  verdict  for  respondent  (all  of  which  was  duly  excepted 
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to  bj  appellant) ,  which  was  dcae,  and  judgment  rendered  ao^ 
eordingly.  From  this  judgment  this  appeal  has  been  brought^- 
The  first  question  presented  here  is  upon  the  effect  whieh 
fke  oontraet  of  June  30,  1879,  had  en  the  title  to  the  prop- 
erty in  dispute.  Up  to  that  date  it  was  partnership  property, 
and  miless  this  agreement,  aeeompanied  by  delivery  of  goods, 
oooYerted  the  same  into  the  individual  ownership  of  Hal- 
stead,  it  remained  partnership  property,  liable  to  the  attaeh- 
nent  and  execution  of  Hawley,  Dodd  ft  Co.,  and  the  title  did 
not  pass  to  appellant  by  the  individual  assignment  of  Hal* 
stead. 

The  agreement,  among  other  things,  provides  ''that  the  oo« 
partnership  heretofore  existing  between  the  parties  of  the 
sbo?e  named  firm,  is,  by  mutual  consent,  hereby  disB(dyed« 
That  all  debts  and  liabilities  of  said  firm,  due  or  owing  to 
Hawley,  Dodd  ft  Co.  for  goods  sold  to  said  Rowland  ft  Hal- 
stead,  and  all  debts  due  or  owing  to  T.  Dittenhoefer,  O.  H* 
Chandler  and  J.  Stokley,  for  goods  sold  to  said  Rowland  ft 
Habtead,  are  assumed,  and  shall  be  paid  by  Albert  Halstead, 
one  of  the  parties  of  the  above  named  firm  of  Rowland  ft 
Halstead.    That  the  store-house  used  by  said  firm  is  to  be 
retained  and  used  by  said  Halstead.    That  the  stock  of  hard* 
ware  is  to  be  taken  by  said  Albert  Halstead.'' 

We  have  quoted  only  such  portions  of  the  agreement  as 
seem  to  us  material  to  a  correct  understanding  of  the  points 
involved. 

Respondent  contends  thtft  this  agreement  is  executory 
merely ;  but  we  are  not  able  to  agree  with  him,  at  least  so  far 
as  the  foregoing  stipulations  are  concerned.  The  partnership 
is  dissolved  by  force  of  the  agreement  itself,  that  being  the 
plainly  expressed  intention  of  the  parties,  as  soon  as  it  was 
executed;  and  the  assumption  of  the  payment  of  the  debts 
mentioned  by  Halstead,  and  not  their  actual  payment,  was 
the  consideration  for  which  he  received  the  property  in  dis- 
pute. This  was  the  manifest  intention  of  the  parties^  ap< 
pearing  from  the  instrument  itself. 
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'  If  thete. views  are  corjrect,  the  agreement  shows  an  ezecQted 
atid  not  an  executory  eontract,  so  far  as  it  oontains  any  pro- 
visbns  affecting,  the  title  to  the  property  in  dispnte.  But  the 
question  btiU  remains  as  to  what  interest  in  the  prop^ty  it 
conveyed  to  Halstead. 

,  This  will  depend  wholly  on  whether  we  are  to  regard  this 
dSspiosilion  of  the  property  of  the  partnership  as  the  aet  of 
the  firm,  oir  as  the  act  of  the  individual  partners.  That  tiie 
title  to  the  property  being  in  the  firm  could  only  be  eonv^ed 
out  of  it  by  an  act  otf  the  firm,  is.  a  .proposition  too  plain  to 
require  any  elucidation.  But  the  firm  may  deal  with  tide 
partners  in  1;heir  individual  capacities,:  and  if  it,  without 
fraud,  and  for  an  adequate  consideration,  sells  the  partnership 
property  to  one  of  its  members,  it  becomes  his  individual 
property  just  as  much  as  though  he  had  been  a  stranger. 

0pon  this  principle  tiie  authoriti^  hold  that  where  there 
arte  but  two  members  of  a  co-partnership,  and  they  agree  to- 
gether that  the  partnership  shall  be  dissolved,  and  that  one 
shall  have  the  partnership  goods,  he  assuming  to  pay  th€ 
partnership  debts,  that  this  is  a  sale  by  the  firm,  upon  a  snf- 
ficient  consideration,  and  that  all  the  title  which  the  firm  had 
in  the  property  passes  to  the  individual  partner  and  becomes 
his  individual  property.  The  same  rules  govern  such  a  trans- 
action as  would  govern  a  sale  by  the  firm  to  a  stranger. 
{MUUr  V.  Estai,  et  al.,  5  Ohio  Stat.,  517;  Baker's  Appeal, 
21  Penn.,  76;  Menagh  v.  Whitwell,  52  N.  Y.,  159,  160  and 
171.)     We  think  this  case  is  clearly  within  this  principle. 

This  property,  then,  having  become  the  individual  property 
of  Albert  Halstead  before  it  was  attached  by  Hawley,  Dodd 
&  Co.,  vested  in  the  appellant  by  the  assignment,  and  the  at- 
tachment was  thereby  dissolved,  and  the  respondent  could  not 
rightfully  detain  it  from  the  assignee,  or  sell  it  under  the 
execution. 

We  have  not  considered  all  the  objections  to  the  rulings  of 
the  court  below,  as  the  one  made  to  the  ruling  directing  the 
jury  to  find  a  verdict  for  the  defendant,  notwithstanding  the 


July,  1880.]  TuBNRB  v.  Cohbstt.  79 

opinion  of  the  Coaii«**Watooii,  J. 

evidence  (as  shown  by.  the  bill  of  exceptions),  fully  estab* 
lished  the  facts  stated  in  the  first  part  of  this  opinion,  seems 
to  us  to  raise  every  question  necessary  to  be  passed  upon  in 
fliecase. 

We  think  this  ruling  was  clearly  erroneous,  and  the  judg- 
ment must  be  reversed  with  costs,  and  the  cause  remanded 
for  further  proeeedings  in  the  court  below,  in  accordance  with 
the  eoneliudons  herein  expressed. 


&  P.  TDENBR,  Respondent,  v.  B.  W.  OORBETT,  AppeHant 

PLEADmo — Complaint — ^Detiectb  Ik — ^How  Aided. 

After  yerdict,  an  answer  which  discloses  any  facts  necessary  to  the 
validity  of  the  complaint,  but  not  alleged,  or  defectively  stated 
therein,  will  be  held  to  aid  the  oomplaiAt  to  that  extent.. 

Appeal  from  Multnomah  county. 
E.  T,  Bingham,  for  appellant. 
J'  &.  Chapman,  ttnr  respondent. 

By  the  Court,  Watson,  J. 

This  action  was  originally  commenced  in  justice's  court 
for  North  Portland  precinct,  Multnomah  county,  and  was 
afterwards  appealed  to  the  circuit  court  from  whence  an  ap- 
peal has  been  taken  to  this  court. 

The  complaint  alleges,  in  substance,  that  the  defendant,  in 
September,  1879,  made  a  contract  with  plaintiff,  whereby  he 
agreed  to  pay  the  plaintiff  one  hundred  and  five  dollars  for 
white-washing  certain  cellars  for  him,  and  that  plaintiff  has 
performed  a  large  portion  of  said  work  pursuant  to  said  con- 
tracty  and  was  at  great  expense  in  preparing  materials  and 
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implements  for  carrying  on  said  work  according  to  contract, 
but  was  prevented  by  defendant,  acting  through  his  agent, 
from  so  doing,  and  that  the  defendant  is  indebted  to  him  on 
said  contract  in  the  sum  of  one  hundred  and  five  dollars,  for 
which  sum  he  prays  judgment. 

The  answer  denies  that  the  defendant  is  indebted  to  plain* 
tiff  in  the  sum  of  one  hundred  and  five  dollars,  or  any  other 
sum,  for  white-washing  said  defendant's  building  upon  a  eon- 
tract,  and  denies  all  other  material  allegations  in  the  com- 
plaint, except  the  making  of  the  contract  as  alleged ;  and  the 
answer  alleges  affirmatively  that  in  the  month  of  September, 
1879,  plaintiff  and  defendant  entered  into  a  contract,  wherein 
plaintiff  promised  and  agreed  to  perform  and  complete  cer- 
tain work  in  and  about  defendant 's  building,  in  a  skillful  and 
workmanlike  manner;  that  in  consideration  of  said  work  to 
be  performed  as  aforesaid,  defendant  promised  and  agreed  to 
pay  plaintiff  one  hundred  and  five  dollars ;  that  plaintiff  per- 
formed his  work  in  such  an  unskillful  and  unworiananlike 
manner  that  defendant  received  no  benefit  therefrom,  but  was 
damaged  in  the  sum  of  one  hundred  and  twenty  dollars,  and 
prays  judgment  for  that  amount  and  costs. 

The  replication  denies  that  the  plaintiff  performed  his  work 
in  an  unworkmanlike  or  unskillful  manner,  or  in  such  unskill- 
ful or  unworkmanlike  manner  that  defendant  received  no 
benefit  therefrom,  and  denies  that  defendant  was  damaged 
thereby  in  any  sum  whatever. 

The  case  was  tried  by  a  jury,  and  a  verdict  found  for  the 
plaintiff  for  the  full  amount  claimed.  The  only  question  be- 
fore this  court  is  whether  the  pleadings  above  set  forth  should 
be  held  sufficient  after  verdict.  The  complaint,  it  may  be 
conceded,  was  defective;  but,  if  taken  in  connection  with  the 
answer  and  reply,  it  ought  to  be  held  good  after  verdict,  and 
the  judgment  should  not  be  reversed. 

The  defendant,  however,  in  his  answer,  sets  forth  the  con- 
tract, and  alleges,  in  effect,  that  the  work  was  performed,  and 
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only  complains  of  the  unworkmanlike  obaracter  of  the  per- 
formance. 

We  think,  in  thia  instance,  the  defendant  having  under- 
taken in  hia  answer  to  set  out  the  plaintiff's  case,  shows  that 
the  performancei  even  if  incomplete,  was  accepted  by  him, 
and  considered  a  complete  performance,  and  would,  to  that 
extent,  if  necessary,  be  held  to  aid  the  complaint  after  verdict 
raidered.  There  was  no  error  in  the  judgment  of  the  court 
below,  and  it  must  be  affirmed  with  costs. 

Judgment  afiSrmed. 


mmmm^mmi^m^m^ 


BOXANNA  FARMS,  and  her  Husband,  T.  J.  FARBIS,  Ap- 
pellants, y.  J.  W.  HAYES,  et  al.,  Respondents, 

Pleading — ^Dowsa— Voaa>  Judomevt. 

Q  and  wife  became  tettiers  upon  the  public  lands  under  the  act  of 
Beptember  27,  1850.  G  died  before  the  completion  of  the  four 
years'  residence  and  cultivation.  The  patent  issued,  and  after- 
ward the  widow  married,  and  while  a  married  woman  signed  a 
promiseory  note  as  rarety,  on  which  judgment  was  recovered 
against  her  hy  default,  by  tervice  of  notice  upon  a  member  of 
her  family,  the  sheriff's  return  not  stating  that  she  could  not  be 
found.  An  execution  was  issued  on  the  judgment,  and  her  in- 
terest in  the  land  sold  to  a  purchaser  in  good  faith.  On  a  suit 
bronght  by  her  for  a  partition  of  her  interest  in  the  north  half 
of  the  daim,  and  for  the  assignment  of  dower  in  the  remainder  of 
the  north  half,  and  to  declare  said  judgment  and  proceedings  under 
it  fraudulent  and  void,  and  for  a  restitution  of  the  south  half,  and 
for  an  account  of  the  rents  and  profits:  Held,  First*~That  the 
failure  to  allege  herself  in  possession  of  the  north  half,  or  to  allege 
facts  from  which  possession  might  be  presumed,  was  fatal  on  de- 
murrer to  a  suit  for  partition.  Second — That  she  was  not  entitled 
to  dower.  Third-*^That  if  the  judgment  under  which  the  property 
lad  been* sold  was  void,  she  had  an  adequate  remedy  at  lAw  for  the 
recovery  of  possession,  and  for  damages* 

6 


^ 
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Appeal  from  Jackson  county,  Tbe  facts  are  stated  in  the 
opinion. 

B.  F.  DameUf  for  appellanta. 

A.  G.  Jones  and  B.  8.  Strahan,  for  respondents. 

By  the  Court,  Waldo,  J» 

The  oQuipl^iiU  in  this  case  shows  that  on  the  3d  day  of 
September,  1861,  in  the  county  court  for  JadcBon  county,  Or., 
Samuel  Smith  recovered  a  judgment  for  the  sum  of  one  htin- 
dred  and  sixty-six  dollars  and  seventy-nine  cents,  against 
Roxanna  Whitworth,  now  Boxanna  Farris,  the  appellant  in 
this  suit;  that  in  order  to  make  the  said  sum  of  money,  a  do- 
nation claim,  owned  by  appellant  in  Jackson  county,  Oregon, 
was  sold  at  execution  sale.  This  suit  is  founded  on  the  al- 
leged insufficiency  pf  said  proceeding  to  divest  the. appellant 
of  her  title  to  said  lands. 

The  appellant  prayed  ''that  sieiid  judgment  and  deed  be  de- 
clared fraudulent  and  void  so  far  as  they  interfere  with  the 
interest  of  the  plaintiff  in  said  lands,  and  that  the  one-fifth 
of  the  north  half  of  said  donation  claim  be  set  apart  to  her  in 
severalty;  that  one-third  of  the  balance  be  set  apart  as  her 
dower,  for  her  use  and  benefit  during  her  natural  life ;  that  an 
account  be  taken  of  the  rents  and  profits  of  said  tract  of  land 
during  the  time  it  has  been  in  the  possession  of  the  defend- 
ant, Hayes,  and  that  he  be  compelled  to  pay  the  same  to  the 
appellant;  that  the  judgment  and  deeds  be  declared  fraudu- 
lent and  void  so  far  as  they  interfere  with  the  interest  of  ap- 
pellant in  said  lands,  to  the  south  half  of  said  lands,  or  that 
the  appellant,  Boxanna,  be  authorized  to  bring  an  action  of 
ejectment  for  said  land,  and  that  the  defendant  be  prohibited 
from  pleading  the  statute  of  limitation  to  such  action,  and  for 
such  other  and  further  relief  as  the  nature  of  the  case  may 
require.*' 

A  demurrer  filed  by  the  respondent  to  the  effect  that  the 
amended  complaint  did  not  state  a  cause  of  suit,  was  sustained 
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izLthe  circuit  court.  A  second  aiiiended  complaint,  containi^ 
mgy  substantially,  the  same  cause  of  suit,  was  stricken  out  as 
friyolous,  and  judgment  was  entered  tigainst  the  appellant  for 
costs. 

It  is  shown  by  the  complaint  that  Jacob  Gall,  and  his  wife, 
Bacanna  Gall,  now  Roxanna  Farris,  the  appellant,  on  the  1st 
day  of  April,  1852,  took  up  a  donation  of  three  hundred  and 
twenty  acres  of  land  in  Jadkson  county.  Jacob  Gall  died 
February  7,  1856,  befote  the  completion  of  the  four  years' 
residence  and  cultivationi  required  hy  the  act  of  congress,  leay- 
ing  his  widow,  the  said  Boxanna,  and  four  children  liring,  to  ^>^ 

whom  his  interest  in  the  land  was  transferred  under  the  eighth  \, 

section  of  tiiie  donation  act'    The  patent^  which  afterward  is-  ^ 

soed,  gave  the  south  half  of  the  claim  to  the  widow,  and  the 
north  half  to  Jacob.  Gall,  or,  in  legal  effect,  to  the  widow  and 
children,  in  equal  parts,  so  that  Soxanna  became  the  owner, 
in  fee,  of  tiie  whole  of  the  soutih  half,  and  of  an  undivided 
one-fifth  of  the  north  half  of  the  claim. 

The  appellant  claims  that  she  was  also  entitled  to  dower  in 
the  north  half  of  the  claim,  and  cites  the  case  of  Lov$  v. 
Love,  8  Oregon,  23.  But  that  case  was  where  the  four  years ' 
residence  and  cultivation  had  been  completed,  and  was  within 
the  rule  laid  down  in  McKay  v.  Freeman,  6  Oregon,  449, 
that  the  settler  had  thereby  acquired  an  estate  of  inheritance. 
Bat  where  the  settler  dies  before  the  completion  of  the  four 
years'  residence  and  cultivation  required  by  the  act,  his  inter- 
est in  the  land  terminates.  His  heirs  and  widow  take  the 
land  directly  as  the  donees  of  the  United  States.  The  estate 
of  the  settler  is  terminated  by  his  death.  (Hatt  v.  Ri^sell, 
3  Sawyer,  509,  514;  Dolph  v.  Barney,  5  Oregon,  202.) 
Under  such  circumstances  there  is  no  estate  to  which  dower 
'^an  attach. 

The  appellant  claims  that  the  proceedings  purporting  to  di- 
rest her  of  her  title  to  the  land  can  be  impeached  in  this  suit 
^n  two  grounds: 

First — ^That  the  judgment  was  rendered  against  a  married 
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womftn,  on  a  promissory  note  signed  by  her  as  surety,  and 
was,  therefore,  void. 

Second — ^That  she  had  no  notiee  of  the  pendeney  of  the 
action  in  which  the  judgment  was  recovered. 

It  may  be  conceded,  on  the  facts  stated  in  the  complaint, 
that  the  note  on  which  the  judgment  was  recovered,  was  void. 
But  it  does  not  follow'  that  the  judgment  rendered  against 
her,  and  the  sale  under  the  judgment,  can  be  treated  as  a  nul- 
lity, so  as  to  disturb  the  title  acquired  by  respondent,  Hayes, 
from  a  bona  fide  purchaser^  at  the  sale.  A  rule  of  law  more 
potent  than  that  which  declares  the  note  void,  prevents  such 
a  result — ^the  conclusiveness  of  the  record. 

In  Fiihian  v.  Monke,  43  Mo.  502,  the  court  below  gave 
judgment  against  a  mortgagor's  vendee,  ordering  a  sale  of  the 
mortgaged  premises,  with  a  personal  judgment  over  against 
such  vendee  for  the  residue  of  the  debt.  Under  such  per- 
sonal judgment  the  premises  in  controven^  were  sold  and 
purchased,  in  good  faith,  by  the  defendant  Held,  that  such 
peraonal  judgment  was  void,  and  that  the  purchaser's  title 
could  be  attacked  collaterally.  It  was  held  that  the  court 
could  look  into  the  action  in  which  the  judgment  was  re* 
covered,  and  take  notice  that  the  judgment  was  rendered  on  a 
demand  for  relief — ^a  personal  judgment  against  the  vendee — 
which  the  court  had  no  power  to  give.  It  was  not  a  case 
where  a  cause  of  action  had  been  defectively  stated,  but  it  was 
one  where  the  record  itself  disclosed  that  no  statement,  how- 
ever complete,  could  constitute  a  cause  of  action  on  which  a 
valid  judgment  could  be  rendered. 

But  it  does  not  appear  by  the  record  in  the  case  before  the 
court  that  the  note  on  which  the  judgment  was  recovered  was 
the  note  of  a  married  woman,  or  that  the  judgment  was 
against  a  married  woman.  Whatever  may  have  been  the  ef- 
fect, had  these  facts  appeared  of  record,  they  cannot  now  be 
brought  forward  by  parol  to  assail  the  title  of  a  purchaser  in 
good  faith,  or  of  those  claiming  under  him. 

The  appellant  claims,  secondly,  that  the  judgment  was  void 
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because  of  the  appellant's  want  of  notice  of  the  action. 
This  point  seems  well  made  according  to  the  rule  laid  down 
in  Setilemier  y.  Sullivan,  7  Otto,  444.  But  it  follows  that 
the  appellant  had  an  adequate  remedy  at  law.  by  an  action  of 
eieetment,  and,  thence,  that  the  case  stated  is  not  one  for  the 
cognizance  of  a  court  of  equity. 

In  Janney  v.  SpecUUn,  38  Mb.,  395,  there  was  a  petition 
for  equitable  reliefs  praying  to  have  a  judgment,  a  sale  of 
real  estate  under  the  judgment,  a  sheriff's  deed  to  the  pur* 
chaser  at  the  sale,  and  a  deed  from  the  purchaser  to  a  third 
person  declared  void,  and  that  the  plaintiff  have  restitution 
of  the  property  sold.    The  judgment,  as  insisted  in  the  peti- 
tion, was  pronounced  void  by  the  court.    But  the  court  then 
said:  '^It  is  scarcely  necessary  to  say  that  a  bill  in  equity  is 
not  the  proper  remedy  for  the  recovery  of  possession  of  lands. 
The  party  has  an  adequate  remedy  at  law  by  the  action  of 
ejectment,  or  otherwise.    The  judgment  and  deeds  being  void- 
in  law,  there  was  no  occasion  for  this  interference  of  a  court 
of  equity  to  set  them  aside  and  dedare  them  void.''    (Ami' 
gUw  V.  Choihire,  2  Dev.  Eq.,  284.) 

The  appellant  also  asks  for  a  partition  of  the  north  half  of 
the  daim,  and  since  her  title  was  not  divested  by  the  judg- 
ment and  sale  to  Pobler,  she  would  be  entitled  to  a  decree  to 
this  extent^  if  in  possession  as  a  tenant  in  common  with 
Hayes,  and  had  so  alleged  in  her  complaint 

Counsel  for  appellant  cites  Miichcock  v«  Skinner,  Hoff.  Ch., 
24,  BrowneU  v.  BnnvneU,  19  Wend.^  869,  and  Oreen  v. 
Liien,  8  Gr.,  229,  to  show  that  she  has  such  possession.  But 
these  cases  say  no  more  than  that  the  possession  of  one  ten- 
ant in  common,  is,  presumptively,  the  possession  of  all;  or 
that  eonstiruetive  possession,  as  by  .delivery  of  the  patent,  ia 
equivalent  to  .actual  pessesBion;  that  possession  follows  the 
legal  title,  no  adverse  possession  being  shown. 

''An  entry  by  one  man  on  the  lands  of  another,  is  an  oua* 
ter  of  tiie  legal  possession  arising  from  the  title,  or  not,  ach 
eording  to  the  intention  with  whieh'  it  ia  done;  if  made  un* 
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der  plaim  or  color  of  right,  it  is  an  ouster,  otherwise  it  is  a 
mere  trespass."  (Baldwin,  J.  Etuing  v.  Burnett,  11  Pet., 
52.) 

The  appellant  .seems  to  insist  that  since  the  judgment  re- 
covered by  Smith  was  void,  and  is  an  essential  link  in  the 
chain  of  respondent's  title,  Hayes'  possession  has  not  such 
color  of  right  as  will  constitute  an  adverse  possession.  But 
a  conveyance  by  one  having  no  title,  to  a  third  person  who 
enters  under  that  conveyance,  is  an  ouster  of  the  true  owner. 
{Bradstreet  v.  Huntington,  6  Pet.,  433,  439,  441.)  So  a 
sheriff's  deed  of  land,  though  void  as  a  conveyance,  is  good 
as  color  of  title.  {Barkhalter  v.  Edwards,  16  Qray,  596; 
Northrup  v.  Wright,  7  HiU,  468.) 

And  further,  in  order  to  give  the  court  jurisdiction  of  a 
suit  for  partition,  the  complaint  should  allege  that  the  plain- 
tiff is  in  possession.  (Bradley  v.  Harknese,  26  Gal.,  76 ; 
Bunkers  Y.  Bunkers,  2  Barb.  Ch.,  468.) 

It  was  laid  down  in  Jennings  v.  Van  ScJuuJc,  3  Paige, 
245,  that  possession  might  be  presumed  from  an  allegation 
that  the  parties  were  tenants  in  common.  However,  there  is 
no  such  allegation  in  the  complaint,  but  on  the  contrary,  it*  is 
alleged  that  Hayes  is  in  possession  of  the  whole  of  the  land, 
and  also  that  he  has  a  claim  of  titie  to  that  portion  owned  bj 
appellant,  by  virtue  of  mesne. conveyances  from  PeU.^  the 
purchaser  at  the  execution  sale.  The  complaint,  therefore, 
sets  up  no  cause  of  suit  for  partition. 

Again :  The  appellant  claims  that  the  loss  of  the  judgment: 
roll,  as  alleged  in  the  complaint,  delayed  the  appeUant  in 
bridging  this  suit,  and,  particulairly,  ddayed  the  appellant  in 
bringing  an  action  of  ejectioiait,  f<dlowed  by  the  prayer. that 
the  appellant  be  authorized^  to  bring  an  action  of  ejectment, 
and  that  respondent  be  enjoined  from  pleading  the  statute  o£ 
limitations.  But  it  appears  from  the  complaint  that  the. 
judgment  roll  was  found  several  weeks  before  the  statute  of 
Kmitalion  had  nin  against  an  action  of  ejeetinent,  and  tha« 
was  nothing  to  prevent  the  bringing  of  an  action.    Had  tlM 
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respondent  answered,  in  abatement,  the  pendency  of  another 
suit,  the  appellant  could  have  discontinued  her  suit  in  equity 
before  replying.  (1  John.  Cases,  397.)  Or  might  have 
pleaded  that  the  former  suit  must  be  ineffectual;  that  the 
plaintiff  could  have  no  equitable  relief  insuch  suit.  {Ware 
?:  Curtis,  18  Conn.,  294;  20  Conn.,  515.) 

Besides,  the  pendency  of  a  suit  in  equity  is  not  usually 
considered  a  sufficient  ground  for  sustaining  a  plea  in  abate- 
ment to  an  action  at  law.     {Colt  v.  Partridge,  9  Met.,  576.) 

An  objection  was  also  made  to  the  order  of  the  court  strik- 
ing^ out  the  amended  complaint.  Sham,  frivolous  and  irrele- 
vant pleadings  may  be  stricken  out.  (Civil  Code,  sec.  80.) 
A  pleading  that  is  but  a  repetition  of  a  former  one  adjudged 
insofHeient,  may  be  regarded  as  frivolous.  (Bliss  on  Code 
Pleadings,  sec.  421.) 

In  RoUnson  Y^EricJ^son,  95  Iowa,  85,,  it  wa^  held  that  it 
was  not  error  to  Strike  out  an  amended  eomplaifit  which  was 
but  a  repetition  of  a  former  complaint.  It  follows  that  the 
judgment  of  the  circuit  court  must  be  affirmed. 

Judgment  affirmed. 
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TEAL  V.  COLLINS. 

Cum  Vtov  Titub — Suit  to  Bjbmov»— Cohflaint— Sbqvxsitbs   or* 

la  a  init  to  lemoTe  »  cloud  upon  title,  tbe  f  aets  which  show  tha  ap- 
parent ^aliditgr  of  the  inetrament  which  ie  said  to  coiuititttte  the 
eloud,  and  abo  the  facts  showing  its  invalidity,  should  be  stated  in 
the  complaint. 

Appeal  from  Polk.    The  facts  are  stated  in  the  opinion. 

A,  C.  Oibbs  and  /.  L.  CoUins  for  appellant. 

All  points  in  this  case  arise  on  the  complaint ;  the  averments 
which  bear  most  strongly  against  the  pleader  will  be  taken  as 
true.  {BM  ▼.  Brown,  22  Cal.,  671;  Dickmsan  v*  Maguire, 
9CaL,  46;  1  Chitty  PL,  237,  241.) 

The  complaint  avers  ''that  plaintiff  is  the  owner  in  fee 
omple  of  the  premises,"  &c.  An  estate  in  fee  simple  is  the 
entire  and  absolute  interest  and  property  in  the  land.  Hence 
it  follows  that  no  one  can  have  a  greater  estate.  (Willard 
(m  Real  Estate,  50.) 

The  complaint  shows  that  plaintiff  has  a  complete  remedy 
at  law;  that  he  could  maintain  ejectment  or  trespass  upon  the 
title  set  up  in  his  complaint,  and  therefore  courts  of  equity 
win  not  interfere.  {Etuing  v.  City  of  St  Louis;  Kennedy 
V.  Kennedy,  43  Penn.  St.,  417 ;  Bean  v.  Coleman,  43  N.  H., 
268;  Kimberly  v.  Pox,  27  Conn.,  307.) 
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90  Teal  v.  Collins.  [Sup.  Ct. 

Opinion  of  the  Court — Lord,  C.  J. 

Durham  &  Thompson,  for  respondent. 

In  the  court',  b^txw  fbe'iiplpelkipt.reKea''  l5)on  and  urged 
the  proposition  that  the  complaint  stated  too  much,  rather 
than  not  enough,  to  eoiistiitutei  it.cau3e<iof  suit,  in  that  it 
showed  upon  its  face  that  appellant's  title,  as  stated,  could 
not  be  a  (dou4  upipii  ttiattiof  tha  plaintiff,  a^d  fliat  tl^efefore  a 
court  0*  Equity  h&d  no  jurisdifttibn.  'T^hcf  hil^  coiltmided  for 
by  appellant  has  long  sinoe  been.abandpned.-  {The  Chatatu- 
qua  Bank  v.  ^hite,  6  Barb.,  605;  Hamilton  v.  Cummins,  1 
John.  Ch.,  517.)  -    - 

Whatever  may  have  been  the  doubts  or  difficulties  formerly 
entertained  on  this  eoibject,  they  seem  by  the  modem  deci- 
sidns  to  be  fairly  imt  at  rest,  and  Ihe  jurisdiction  !s  now 
maintkined  in  the  fullest  extent.  (Story's  Eq.  Jur.,  Section 
700;  Code,  Section  500.) 

It  is  sufficient  to  call  into  exercise  the  jurisdiction  of'  the 
court,  that  the  deed  casts  a  cloud  over  the  title  of  the  plain- 
tiff. As'  in  such  case  the  court  will  remove  the  cloud  by 
directing  the  'cancellation  of  the  deed,  so  it  will  interfere 
to  prevent  a  isale,  from  which  a  conveyance,  creating  such  a 
cloud,  must  result.     {Pixley  v.  Hug  gins,  15  Cal.^  134.) 

.    By  the  Court,  Lobd,  Ci  J.s 

This  is  a  suit  to. quiet  title.  The  complaint  alleges  that 
the  plaintiff  is  the  owner  in  fee,  and  in  possession  of  certain 
lands  therein  particularly  described,  situated  in  Polk  county, 
Oregon,  and  their  proceeds.  **That  the  defendant  claims  to 
i)e  the  owner  of  said  premises  by  a  chain  of  conveyance  from 
the  U.  S.  Government.  That  said  claim  of  said  defendant  is 
wrongful  and  untrue,  and  a  cloud  on  plaintiff's  title.  That 
plaintiff  is  the  owner  in  fee  of  said  premises  by  a  good  and 
sufficient  chain  of  conveyances  from  the  U.  S.  Government, 
which  are  prior  in  their  execution  and  record  to  the  pretended 
conveyances  under  which  said  defendant  claims  title  thereto 
adverse  to  the  plaintiff:'* 
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OpiAion  of  the  Conrtr^hord,  0.  J.* 

To  this  complaint  the  defendant  demurred  on  the  following 
gronnda: 

1.  That  the  complaint  does  not  state  facts  sufficient  to 
coiutitute  a  caiBse  of  suit. 

.2.  That  the  complaint  does  not  show  that  the  plaintiff  ia 
entitled  to  any  equitable  relief. 

The  circuit  court  oyerruled  the  demurrer,  and  the  defend- 
ant appeals  to  this  court. 

This  suit  is  brought  to  qtdet  title  under  section  500  of  the 
civil  eode^  which  provides  that  ''Any  person  in  possession  by 
hixDself,  or  his  traant,  may  maintaia  a  suit  iai  equity  against 
another,  who  claims  an  estate  or  interest  therein  adverse  to 
him,  for  the  purpose  of  determining  such  claim,  estate^  or 
interest'' 

TUs  section  confers  a  jurisdiction  beyond  that  ordinarily 

exereised  by  courts  of  equity,  to  afford  relief  in  •  quieting 

title  and  possession  of  real  properly.    It  recognizes  not  only 

a  well  established  principle  of  equity   practice   to    remove 

clouds  upon  title — ^which  courts  of  equity  had  exercised  long 

prior  to  this  section — ^but  also  provides  a  remedy  where  a 

party  out  of  possession  claims  an  estate  or  interest  adverse  to 

the  party '  in    possession,  and   injurious   to   his  rights,  for 

determining  the  same.    In  such  case  it  seems  it  is  sufficient 

that  the  party  in  possession  is  incommoded  or  damnified  by 

the  assertion  of  some  claim  or  interest  in  the  property  adverse 

to  him.    He  may  not  know  the  nature  or  ground  upon  which 

saeh  adverse  claim  or  interest  is  asserted — only  that  such 

daim  to  an  estate  or  interest  adverse  to  him  is  made,  whereby 

the  value  of  his  property  is  depreciated,  or  .its  sale  iniured 

or  prevented.    He  can  then  commence  his  suit,  and  require 

the  nature  and  character  of  such  adverse  estate  or  interest  to 

be  set  forth  and  judicially  determined.    But  when  the  suit  is 

brought  to  remove  a  cloud  upon  the  title — ^which  is  an  old 

and  recognized  head  of  equity  jurisprudence — ^the  cause  of 

tiie  suit  consists  in  the  invalidity  of  the  defendant's  claim, 

vhieh  is  not  apparent  on  its  face. 
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A  cloud  upon  title  is  a  title,  or  ineumbrance,  apparently 
valid,  but,  in  fact,  invalid.  {BisseU  v.  Kellogg,  60  Barb., 
629.) 

In  such  suits  it  has  been  held  that  there  ean  be  no  ques- 
tion but  that  the  facts  which  show  the  apparent  validity  of 
the  instrument  which  is  said  to  constitute  the  cloud,  and  also 
the  facts  showing  its  invalidity,  ought  to  be  stated.  {Hiber- 
nia  8.  d  L.  v.  Ordway,  38  Cal.,  681.) 

It  is  an  elementary  rule  that  ''every  fact  essential  to  the 
plaintiff's  title,  to  maintain  the  bill  and  obtain  relief,  ought 
to  be  stated  in  the  bill,  otherwise  the  defeet  will  be  fatal." 
(Story's  Eq.  PL,  Sec.  257.) 

In  declaring  the  requisites  of  a  complaint  to  remove  cloud 
upon  title  under  a  statute  somewhat  similar  to  our  own,  it  is 
said,  in  Wdls  v.  Qrosvenar  (31  Wis.,  684),  that  ''the  com- 
plaint ought  to  disclose  the  nature  of  the  defendant's  claim 
which  has  a  tendency  to  throw  a  cloud  over  the  title,  and 
state  such  facts  and  circumstances  in  respect  to  such  claim  as 
show  its  invalidity,  before  a  court  of  equity  will  interfere  and 
direct  it  to  be  released  and  canceled."  {CoUart  v,  Fisk,  38 
Wis.,  243.) 

Before  suit  is  brought  to  remove  a  cloud  upon  the  title, 
the  plaintiff  ought  to  know  there  is  one,  and  in  what  it  con- 
sists, and  state  the  facts. 

For  these  reasons  we  think  the  complaint  is  fatally  defect- 
ive in  not  stating  the  nature  of  the  defendant's  claim,  or  chain 
of  conveyances,  showing  in  what  their  invalidity  consists. 
The  judgment  of  the  court  below  is  reversed* 

Judgment  reversed. 


Jan.,  1881.]      Capital  I/umbbkino  Co.  t^.  Hall.  98 

Argnment  for  Bespondent. 

CAPITAL  LUMBERING  CO.  v.  HALL. 

fiBsam'B  JintT— SnycT  or  Vibdicx. 

*  Tha  verdiet  of  a  aheriff'f  jnry,  adverm  to  the  e^ioaaat,  under  loetion 
284  of  th^  civil  code^  is  a  bar  to  a  subsequent  action  by  him  against 
the  sheriff  for  the  recovery  of  the  possession  of  the  property 
thhned. 

Tlte  doetiine  of  the  decision  of  BemdeU  t.  Sioaehhammer,  8  Or.,  502, 
refiew6d  and  re-affirmedi 

'  4 

Apfkaii  from  Polk.    The  facts  are  stated  in  the  opinion. 

£.  8,  SirtJian  and  J.  W.  Baybum,  for.  appellant. 

Where  the  trial  of  the  right  of  property  before  a  sheriff  *8 
joiy  is  had,  and  the  verdict  is  against  the  claimant,  he  cannot 
afterwards  maintain  an  action  against  the  sheriff  for  the 
recovery  of  the  property,  or  for  damages  for  taking  the  same. 
[BetiideU  v.  Swackhammer,  8  Oregon,  502 ;  Storms  v.  Eaton, 
5  Neb.,  453 ;  Patty  v.  Mansfield,  8  Ohio  St.,  369 ;  Ralston  v. 
Ourtler,  12  Ohio  St.,  105 ;  Jones  v.  Carr,  IB  Ohio  St.,  420 ; 
Fisher  v.  Gordon,  8  Mo.,  388 ;  Rowe  v.  Bowen,  28  III,  116 ; 
Commissioners  v.  Wheldon,  15  Ind.,  147.) 

/.  i.  Stratton  and  (7.  B.  Moores,  for  respondent. 

It  is  a  familiar  mle  that  when  a  law  of  one  state  is  adopted 
by  another,  the  courts  of  the  latter  will  give  it  that  construc- 
tion which  it  had  already  received  in  the  courts  of  the 
former.     (42  Wis.,  454;  43  Id.,  604;  60  lU.,  114.) 

That  part  of  the  Oregon  statutes  relating  to  the  manner  of 
commencing  actions,  is  taken,  word  for  word,  from  the  New 
York  code,  and  had  already  been  construed  in  the  latter  state, 
and  held  that,  notwithstanding  a  verdict  of  a  sheriff's  jury, 
the  claimant  might  sue  the  sheriff.  (10  Johns.,  98;  15 
Johns.,  147.)  The  same  doctrine  is  declared  in  California, 
mder  a  similar  statute.  {Perkins  v.  Thomburg,  10  Cal.,  189 ; 
Skddan  v.  Sheldon,  28  Cal.,  123.)  A  similar  rule  prevails 
in  Iowa.  (3  Iowa,  104  and  586.)  Also  in  Kentucky.  (J.  J. 
Marshall,  230.) 
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Opinion  of  the  Court — Watson,  J. 

Our  statute  expressly  gives  the  right  of  action  to  the 
claimant,  notwithstanding  a  verdict,  for  the  possession  of  the 
property.  Such  an  action  cannot  be  brought  against  any 
person  other  than  the  sheriff,  because  he  is  the  only  i>erson 
who  can  have  the  possession.  {Richardson  v.  Reed,  4  Gray, 
441 ;  Grace  v.  MitcheU,  31  Wis.,  533 ;  Ramsdeli  v.  BuswM,  54 
Me.,  546.) 

By  the  Gourt,  Watson,  J. : 

This  action  was  brought  in  the  circuit  court  for  Polk  county, 
to  recover  two  millions  feet  of  saw  logs.  The.  complaint  is 
in  the  usual  form,  alleging  ownership  and  the  right  of  imme- 
diate possession  in  plaintiff;  the  wrongful  taking  of  the 
property  and  refusal  to  deliver  possession  on  demand;  the 
value  of  the  logs  is  placed  at  nine  thousand  dollars;  and 
prayer  for  judgment  in  the  alternative  for  the  recovery  of  the 
possession  of  the  property,  or,  if  not  to  be  had,  then  for  nine 
thousand  dollars,  its  value,  and  costs  of  action. 

The  answer  denies  plaintiff's  ownership  and  right  of  pos- 
session; denies  the  wrongful  taking;  and  denies  the  value  to 
be  over  eight  thousand  dollars. 

The  answer  sets  up  as  a  separate  defense,  that  the  defend- 
ant was,  at  the  time  of  the  alleged  wrongful  taking,  sheriff  of 
Polk  county,  and  that  he  took  the  logs  under  a  writ  of  attach* 
ment  against  the  property  of  one  J.  L.  Smith,  issued  in  an 
action  brought  by  Connor  &  Crosno  against  said  Smith,  in 
said  court.  That  afterwards  plaintiff  claimed  the  property 
under  section  154  of  the  code;  a  trial  was  had  before  a 
sheriff's  jury,  and  a  verdict  was  rendered  against  plaintiff 
under  section  283  and  284  of  the  code. 

AU  this  part  of  the  defense  was  stricken  out  of  the  answer 
by  the  court  below,  on  plaintiff's  motion.  The  answer  further 
alleges  that  at  the  time  of  the  attachment  and  taking  of  said 
logs  into  the  custody  and  possession  of  the  defendant,  said 
logs  were  the  property  of  said  J.  L.  Smith.  That  on  the 
15th  day  of  February,  1880— the  date  of  the  alleged  wrong- 


^ 
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ftil  seizure  by  the  defendant — ^tfae  said  J.  L.  Smith  was  the 
owner  of,  and  in  the  actual  possettion  of,  the  logs  above  men-* 
tioned.  This  is  denied  in  the  reply«  The  issue  thus  pre- 
seated  by  the  pleadings,  was  tried  by  a  jury  and  a  verdict 
given  for  plaintiff,  in  these  words,  after  stating  the  title  of 
the  cause : 

''We,  the  jury  in  the  above-entitled  aetion  find  for  the 
pluntiff,  and  assess  the  value  of  the  property  respectively  a1 
the  sum  of  ($8,000)  eight  thousand  dollars. 

**W.  S.  Pbink,  Foreman."  .. 

Fpon  this  ver£ct,  the  eourt  below,  after  overruling  the  ^ 

defendant's  motion  for  a  new  trial,  and  for  judgment  not- 
withstanding thie  verdiet,  rendered  judgment  for  the  plaintiff 
for  the  possession  of  the  property,  and  in  the  alternative  for 
the  value  as  found  by  the  jury,  if  deliveiy  could  not  be  had, 
and  costs. 

From  this  judgment  defendant  has  brought  this  appeal. 
Numerous  errors  are  assigned  in  the  notice  of  appeal 

The  first  is  that  the  court  below  erred  in  striking  out  that 
portion  of  the  answer,  alleging  his  official  character,  and  the 
proceedings  before  the  sheriff's  jury.  As  the  answer  shows 
a  demand  for  the  property,  this  ruling  was  not  error,  unless 
the  proceedings  had  before  the  sheriff's  jury,  as  set  forth  in 
the  portion  stricken  out,  were  a  bar  to  the  action. 

This  identical  question  was  decided  by  this  court  at  the  last 
term,  in  the  case  of  RemdeU  v.  Swackhammer,  reported  in 
8th  Oregon,  page  502,  and  we  there  held  such  proceedings 
a  bar  to  an  action  of  this  character.  Upon  the  suggestion, 
however,  of  new  authority,  and  different  argument  by  re- 
spondent's counsel,  and  their  frank  admission  that  an 
adherence  to  the  doctrine  of  that  case,  must  prove  fatal  to 
them  here,  we  concluded  to  re-examine  the  grounds  of  that 
decision,  and  with  that  purpose  we  have  carefully  considered 
the  arguments  made  and  the  authorities  presented  by  them. 

The  two  principal  questions  involved  are  upon  the  constitu- 
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tiomality  and  proper  coostructiDn  of  oiir  statute  providisig  for 
trials  of  the  right  of  poroperty  before  shmffi^  juries. 

It  is  contended  by  respondent's  ceonsel  tbat  if  the  proceed- 
ing before  a  sheriff's  jury  is  not  judicial,  it  cannot  have  the 
effect,  in  any  event,  of  depriving  a  clauuftnt  of  his  Tested 
rights  of  action  against  the  sheriff,  arising  out  of  the  wrong- 
ful taking  and  detention  of  the  claimant's  property ^  and,  if 
judicial,  it  19  void  for  repugnance  to  seddon  1,  artide  8,  aiid 
section  1,  article  7,  of  the  state  constitution,  which  provide, 
in  substance,  for  the  division  of  the  powers  of  government 
into  the  legisjlstive,  executive  and  judicial  departments;  pro- 
hibits any  one  person  from  exercising  any  of  the  functions  of 
more  than  one  department  at  the  same  time;  and  vests  the 
judicial  power  of  the  state  in  certai^i  courts  therein  specified. 
They  insist,  that  the  judicial  character  of  the  proceeding  is 
established  by  giving  to  it  a  judicial  effect,  in  divesting  vested 
rights  of  action  whi^sh  are  valuable  and  to  be  considered  as 
property.  But  if  the  term  '^ judicial  effect,"  as  used  by 
respondent's  counsel,  means  only  an  effect  of  the  same  charac- 
ter or  kind  as  ordinarily  results  from  a  judgment,  we  do  not 
consider  the  proposition  a  sound  one,  in  law. 

It  is  the  exercise  of  judicial  powers  in  such  a  proceeding, 
and  not  any  particular  effect  which  may  be  attached  to  it  by 
special  statutory  provisions,  which  must  determine  whether 
it  should  be  held  judicial  or  not,  and  thus  settle  the  question 
of  its  constitutionality.  But  judicial  power  does  not  depend 
for  its  exercise  upon  the  consent  of  a  party.  A  judicial  tri- 
bunal may  exercise  its  powers  against  his  consent.  Its  pro- 
ceedings are  in  invitum,  and  its  adjudications  conclusive  upon 
the  rights  determined. 

In  the  proceeding  before  a  sheriff's  jury,  under  our  stat- 
ute, the  claimant  is  the  moving  party.  He  cannot  be  com- 
pelled to  adopt  it.  His  act  is  purely  voluntary.  And  al- 
though his  right  to  the  property  is  the  very  question  passed 
on  by  the  sheiriff's  jury,  its  verdict  does  not  finally  deter- 
mine that  right,  as  it  must  necessarily  do,  without  any  statute 
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declaring  its  effect,  iif  it  should  be  considered  an  adjudication 
in  a  judicial  proceeding. . 

Under  a  statute  of  Illinois,  providing  for  a  trial  of  the 
right  of  property  by  a  sheriff's  jury,  and  for  an  appeal  froni 
their  verdict  to  the  circuit  court,  and  declaring  that  the 
"verdict  of  the  jury,  in  all  cases,  undei'  this  charter,  shall  be 
a  complete  indemnity  to  the  sheriff  or  other  oflBcer,  in  pro- 
ceeding to  sell  or  restore  any  such  property  according  to  the 
verdict,"  the  supreme  court  of  that  state,  at  its  April  term, 
1862,  in  the  case  of  Rowe  v.  Bowen,  28  111.,  116,  held  that 
the  verdict  against  the  claimant  was  a  "complete  indemnity'' 
to  the  sheriff,  but  to  no  other  party,  and  that  the  proceeding 
itself  was  not  judicial.  Caton,  C.  J.,  dissented  from  the  view 
that  it  was  not  judicial,  and  expressed  the  opinion  that  if  the 
finding  of  the  jury  protected  the  sheriff,  it  must  the  pur- 
chaser under  him,  and  so  be  binding,  "like  all  other  judicial 
determinations,  on  parties  and  privies." 

Whatever  weight  his  dissenting  opinion  as  to  the  character 
of  this  proceeding,  under  the  statute  of  Illinois,  may  justly 
be  deemed  to  possess,  there  can  be  no  doubt  of  the  correct^ 
Less  of  its  conclusion  as  to  the  effect  it  would  have  if  judi- 
cial A  verdict  adverse  to  the  claimant  would  determine  his 
right  to  the  property  finally  and  absolutely,  like  the  judg- 
ment of  a  court  of  competent  jurisdiction. 

In  no  state  from  which  any  authority  has  been  cited,  has 
this  proceeding  ever  been  held  judicial,  or  unconstitutional, 
or  as  possessing  any  other  or  different  effect  than  that  pre- 
Bcribed  by  the  statute  providing  for  it. 
.But  the  learned  counsel  for  the  respondent  insist  that  in 
Ohio  the  proceeding  is  judicial,  because,  after  the  notice  to 
the  sheriff,  the  rest  of  it  is  had  before  a  justice  of  the  peace. 
Bat  we  conceive  this  circumstance  does  not  affect  the  essen- 
tial character  of  the  proceeding.  Under  the  decisions  of  the 
supreme  court  of  that  state,  the  effect  of  the  proceeding  is 
not  like  that  of  a  competent  court,  conclusive  as  to  the  right 
of  property,  and  the  sheriff  is  indemnified  no  further  than 

7 


) 


98  Capital  LuMBEBiNa  Co.  v.  Hall.  [Sup.  Ct. 

Opinion  of  the  Court — Watson,  J. 

the  statute  of  that  state  intended  he  should  be  under  the  con* 
struction  given  it  by  that  court. 

And  this  principle  of  giving  to  the  final  determination  of 
this  proceeding  to  tiy  the  right  of  property,  no  effect  what- 
ever, simply  as  an  adjudication,  but  all  the  effect  which  the 
statute  providing  it,  declared  it  should  have,  has  been  adopted 
in  every  decision  to  which  we  have  been  cited,  whether  the 
proceeding  was  had  before  the  sheriff  or  other  ministerial 
officer,  or  before  a  justice  of  the  peace  or  other  judicial  tri- 
bunal. Besides,  b  justice  of  the  peace  was  not  a  judicial 
officer  at  common  law,  and  his  investment  with  additional 
powers  by  statutory  or  constitutional  provision,  affords  no 
presumption  of  their  judicial  character. 

We  are  still  at  a  loss  to  perceive  any  material  distinction 
in  the  different  modes  provided  for  this  proceeding  in  our 
own  statute  and  the  statutes  of  other  states,  which  have  been 
referred  to.  In  neither  of  the  cases  of  Rows  v.  Bawen,  28 
111.,  116,  or  SchrcBder  v.  Clark,  18  Mo.,  184,  was  the  proceed- 
ing had  before  a  justice  of  the  peace.  In  the  former,  the 
question  as  to  its  judicial  character  was  discussed,  and  the 
opinion  of  the  majority  of  the  court,  as  we  have  already 
seen,  was  declared  against  the  proposition.  The  mere  fact 
that  Chief  Justice  Caton  dissented  from  the  majority  opin- 
ion, on  this  identical  question,  would  indicate  that  it  had  been 
discussed  to  some  extent  at  least.  And  in  the  latter  case  the 
proceeding  was  had  before  the  constable  who'  had  seized  the 
property,  without  the  intervention  of  a  justice  of  the  peace  or 
other  judicial  officer. 

That  the  provision  in  the  statute  for  holding  such  a  pro- 
ceeding  before  a  judicial  officer  does  not  impart  to  it  a  differ- 
ent character  than  it  would  otherwise  have  when  had  before 
the  sheriff  or  other  UHuisterial  officer,  but  the  effect  of  the 
proceeding,  in  either  case  depends  on  the  intention  of  the 
legislature,  solely,  as  it  can  be  collected  from  the  statute  itself, 
is  apparent  from  an  examination  of  the  authorities  cited. 
This  proposition  is  fully  sustained  by  the  authorities  most 
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relied  upon  by  respondent's  counsel  themselveSi  as  we  shall 
see  further  on. 

But  it  is  claimed  by  respondent's  eonnsel  that  the  deter- 
mination in  this  form  of  proceeding  cannot  be  held  to 
possess  such  an  effect  as  to  take  away  the  claimant's  right  of 
aetion  for  the  wrongful  taking  and  detention  of  his  property 
bj  the  sheriff,  even  though  the  legislature  so  intended. 

The  supreme  court  of  Ohio,  in  1866,  in  Janes  v.  Carr,  16 
Ohio  St,  425,  upon  a  general  review  of  the  decisions  in  that 
state,  upon  the  subject,  thus  expresses  its  Tiews  on  this  prop- 
osition :  (i. 

''In  several  cases  which  have  come  before  this  court,  and 
its  predecessor  under  the  former  constitution,  and  which  in- 
irolved  a  construction  of  the  statute  now  under  consideration, 
or  of  prior  statutes  containing  substantially  the  same  pro- 
visions, the  objection  that  the  immunity  given  to  the  officer, 
as  a  result  of  this  summary  proceeding  (which  concludes  the 
right»of  none  of  the  parties  in  other  respects)  is  inconsistent 
^th  the  constitutional  rights  of  the  claimant,  has  been 
repeatedly  considered,  and  has  never  received  but  one  answer. 
That  answer  has  invariably  been  that  in  such  a  trial  of  the 
right  of  property,  the  claimant  was  a  voluntary  actor,  and 
that  having  chosen  to  avail  himself  of  this  summary  and 
cumulative  remedy,  instead  of  resorting  at  once  to  his' com- 
mon law  remedy,  he  has  no  right  to  complain  if  he  is  sub- 
jected to  all  the  conditions  upon  which  the  statute  affords  the 
remedy  which  he  has  chosen." 

This  principle,  apart  from  the  high  authority  announcing 
it,  seems  to  us  to  be  intrinsically  sound  and  just,  and  fully 
supported  by  the  analogies  of  law,  in  other  cases  of  election 
between  different  legal  remedies.  A  party  having  a  right  of 
action  as  in  this  case,  may  have  an  election  of  several  reme- 
dies. But  he  will  not  be  allowed  to  pursue  them  all,  although 
no  single  one  of  them  will  enable  him  to  reap  all  the  advan- 
tages from  his  cause  of  action^  which  a  resort  to  all  such 
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j^emedi^  would  bring  him.  When  he  deliberately  chooses  one 
he  waives  the  right  to  pursue  the  others. 

In  this  case,  1)efore  taking  this  proceeding  before  the 
sheriff 'i  jury,  the  plaintiff  might  have  maintained  his  action 
for  damages  against  the  sheriff  for  the  original  wrongful  tak- 
ing,  which  would  have  included  the  value  of  the  property  at 
that  time,  with  legal  interest,  at  le»it ;  or,  waiving  that  tort, 
have  brought  his  action  for  damages  for  the  conversion  of  the 
property,  and  under  some  circumstances  have  recovered  a 
greater  amount;  or  have  brought  this  action  to  recover  pos- 
session of  the  property,  with  or  without  damages  for  its  de- 
tention ;  but  aJi  election  of  one  would  have  been  a  waiver  of 
the  others. 

Now,  if  the  l^islature  has  provided  this  summary  remedy 
by  claim  and  trial  before  a  sheriff's  jury,  as  a  substitute  for 
the  action  to  recover  the  possession  of  personal  property,  and 
declared  in  substance  that  if  the  plaintiff  elects  to  litigate  his 
right  to  the  possession  as  against  the  sheriff,  in  this  form  of 
proceeding,  he  shall  not  afterwards,  if  the  decision  is  adverse 
to  him,  resort  to  any  of  his  original  remedies  against  the 
sheriff,  we  can  perceive  no  sound  reason  why  he  should  not 
be  deemed  to  have  waived  all  other  remedies,  and  be  held 
bound  by  the  result,  and  subjected  to  all  the  conditions  of  the 
statute,  whether  for  his  benefit  or  disadvantage.  We  think 
the  only  real  difiSculty  in  the  case;  is  to  reach  a  proper  con- 
struction of  our  statute. 

The  learned  counsel  for  respondent  claim  that  this  statute 
was  borrowed  from  New  York,  and  that  it  had  previously 
received  a  construction  in  the  highest  courts  of  that  state, 
different  to  that  given  it  by  this  court  in  Rentdell  v.  Swack- 
hammer,  8  Oregon,  502,  and  cite  10  Johns.,  98 ;  15  Id.,  147, 
and  4  Wait's  Practice,  58,  as  showing  such  previous  construc- 
tion. But  not  having  been  able  to  find  any  trace  of  the 
existence  of  such  a  statute  as  ours  among  the  statutes  of  that 
state,  at  any  period,  or  of  any  other  statute  on  this  subjeet, 
making  any  change  whatever  in  the  common  law  rule,  in 
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regard  to  the  effect  of  such  a  proceeding  as  we  are  now  con- 
sidering,  and  the  authorities  cited  not  referring  to  any  stat* 
ate,  but  evidently  proceeding  on  the  conunon-law  doctrine, 
solely,  we  are  compelled  to  conclude  that  the  counsel  have 
been  misled  in  the  premises,  and  that  their  deductions  from 
them,  otherwise  entitled  to  great  weight,  are  not  applicable 
here. 

They  also  cite  10  Cal.,  189,  and  38  Id.,  123;  the  latter 
merely  following  the  former.  In  the  former  case,  the  supreme 
court  of  California,  upon  a  statute  seemingly  to  the  same 
effect  as  that  construed  in  Patty  v.  Mansfidd,  8  Ohio,  369, 
adopting  a  different  rule  of  construction,  reached  a  widely 
different  result  aa  to  the  effect  of  this  proceeding,  but  it  holds 
unequivocally  that  the  effect  the  proceeding  should  have,  de- 
pended altogether  on  the  intention  of  the  statute.  The  court 
says,  in  the  course  of  the  opinion, ' '  it  will  be  seen  that  the  code 
itself  states  the  effect  of  the  verdict  in  favor  of  the  claimant. 
It  also  states  the  effect  of  the  verdict  if  against,  the  claimant, 
as  to  costs.  When  a  statute  assumes  to  specify  the  effect  of 
a  certain  provision,  we  must  presume  that  all  the  effects  in^ 
tended  by  the  law  maker  are  stated."  In  the  case  of  Patty 
y.  Mansfield,  8  Ohio,  369,  the  supreme  court  of  Ohio  went 
beyond  the  literal  words  of  the  statute,  and  in  order  to  accom-  ^ 
plish  what  it  held  was  one  of  its  principal  objects — ^the 
protection  of  the  o£Scer — construed  certain  effects  to  be 
within  its  intent  and  spirit,  which  were  not  expressed. 

If  the  protection  of  the  officer  was  one  of  the  principal 
objects  of  the  Ohio  statute,  the  rule  of  construction  adopted 
by  the  court  in  this  latter  case,  was  not  untenable.  But 
neitheif  statute  is  like  the  one  we  are  considering,  in  some 
important  particulars,  as  we  shall  see. 

The  case  of  Chism  v.  BusseU,  2  Blaickf .,  173,  was  evidently 
decided  upon  common  law  principles  and  authorities,  with- 
out reference  or  regard  to  any  statute. 

In  the  later  case  of  Limpus  y.  The  SUmte^  decided  by  the 
same  court,  the  identical  statutory  provisions  which  respond- 
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ent's  counsel  claim  existed  and  were  construed,  in  the  former 
case,  were  <Jonsidered  by  the  court  and  held  to  have  the  effect 
which  they  purported.    The  court  say : 

'^The  statute  is  express  that  the  judgment,  in  case  of  such 
trial  of  the  right  of  property,  is  conclusive  while  unreversed, 
as  to  any  party  who  had  had  personal  notice  of  the  trial,  and 
as  the  statute  requires  in  such  case  the  execution  plaintiff 
and  the  officer  (the  present  parties)  should  have  notice  of  the 
suit,  it  must  be  presumed  that  they  had  such  notice." 

In  the  case  of  MorriU  v.  Miller,  3  Iowa,  104,  it  does  not 
appear'  what  effect  the  proceeding  would  have  had  but  for  the 
proviso,  which  the  court  there  construes  to  preserve  the 
claimant's  right  to  resort  to  his  original  remedies,  notwith- 
standing an  adverse  determination  in  this  proceeding.  This 
proviso  is  in  these  words:  "Provided,  that  nothing  herein 
shall  be  construed  to  prevent  the  claimant  of  property  taken 
as  aforesaid  from  seeking  his  remedy  in  an  action  of  replevin, 
detinue,  trespass,  or  trover."  The  court,  however,  cited 
another  section  as  being  in  pari  materia,  and  aiding  in  the 
construction,  which  provided,  "That  when  property  attached 
is  claimed  by  some  person  other  than  the  defendant,  the 
right  shall  be  tried  by  a  jury  in  the  manner  prescribed,  where 
property  taken  on  execution  is  claimed  by  some  stranger  to 
the  suit,  but  the  verdict  on  such  trial  shall  not  be  conclusive 
against  either  of  the  parties,  and  that  the  same  proceedings 
may  be  instituted  te  obtain  the  property,  or  compensation 
therefor,  as  though  the  trial  provided  had  not  taken  place." 

It  also  cites  Chism  v.  Russell,  2  Blackf.,  172,  as  putting 
the  same  construction  on  the  Indiana  statute  as  that  claimed 
by  respondent's  counsel,  in  regard  to  which,  as  we  have 
already  intimated,  we  apprehend  there  is  some  mistake.  It 
concludes  its  opinion,  however,  thus:  "The  statute  affords 
every  opportunity  for  a  full  and  fair  hearing  of  the  claim- 
ant's rights  to  the  property.  Aside,  then,  from  the  manifest 
intention  of  the  legislature  and  the  authorities  on  the  subject. 
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we  should  be  at  a  loss  for  a  good  reason  for  granting  a  claim- 
ant a  second  action  and  a  second  day  in  court  to  determine 
the  same  subject  matter.  But  legislative  intention  and  the 
authorities  must  prevail;  and  hence  we  are  of  the  opinion' 
that  the  trial  provided  by  statute  in  cases  like  the  present,  is 
no  bar  to  an  action  of  replevin  for  the  same  property."  The 
thai  in  this  case  was  had  before  the  district  court,  and  judg- 
ment iiras  rendered  on  the  verdict. 

The  passage  quoted  from  the  opinion  of  the  supreme  court 
indicates  very  plainly  that  but  for  this  proviso,  the  court 
would  have  held  such  trial  and  judgment  conclusive  as  a 
final  adjudication  upon  the  right  to  the  property,  binding 
upon  all  parties.  The  action  itself  does  not  appear  from  the 
meagre  statement  of  facts  accompanying  the  decision,  to  have 
been  against  the  sheriff  at  all,  and  was  most  probably  against 
purchasers  at  sheriff's  sale.  No  question  of  indemnity  to  the 
officer  was  considered  in  the  decision,  and  there  is  nothing  in 
the  case  to  indicate  that  any  such  question  was  before  the 
eourt.  If  the  statute  upon  which  it  was  made,  made  no  pro- 
vision for  the  protection  of  the  sheriff,  if  no  question  of  this 
kind  was  considered,  then  we  cannot  see  how  the  ease  can  be 
deemed  in  point. 

But  at  all  events  the  court  was  governed  entirely  by  what 
it  conceived  the  intention  of  the  legislature  to  be. 

The  last  case  cited  by  respondent's  counsel,  which  we  deem 
it  necessary  to  consider,  is  that  of  Phillips  and  Walker  v. 
Earris,  3  J.  J.  Marshall  (Ky.),  127.  This  was  a  case  where 
the  proceeding  to  try  the  right  of  property  was  had  before  a 
sheriff's  jury  without  the  intervention  of  any  judicial  ofScer. 
The  mode  of  proceeding  was  substantially  like  our  own. 
There  can  be  no  shadow  of  a  pretense  that  it  was  judicial. 
The  Kentucky  statute  declares  that  ^'should  the  claimant 
not  succeed  in  establishing  the  property  to  be  his,  the  sheriff 
or  other  officer,  as  the  case  may  be,  shall  sell  the  property 
and  not  be  liable  to  any  suit  on  account  of  such  sale.'' 
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The  supreme  eourt  of  that  state  held  that  in  the  event  of 
the  verdict  of  the  jury  being  adverse  to  the  claimant,  or  of 
the  jury  failing  to  agree  (which  latter  was  the  fact  in  that 
oase),  the  sheriff  was  only  indemnified  as  to  the  act  of  sale, 
because  the  legislature  only  intended  to  afford  him  that  meas^ 
are  of  protection.  That  after  a  sale  of  the  property  under 
the  process,  the  plaintiff  could  not  recover  its  value,  against 
the  sheriff,  in  any  form  of  action,  but  he  could  still  recover 
damages  for  the  unlawful  taking  and  detention  up  to  the  time 
of  sale;  or,  at  any  time  before  sale,  although,  after  the  ver- 
dict of  the  sheriff's  jury,  he  could  replevin  the  property. 

This  case  then  fully  supports  the  principle  that  the  verdict 
of  the  sheriff's  jury,  although  not  of  a  judicial  nature,  should 
have  whatever  effect  the  legislature  intended  it  should  have; 
and,  further,  that  such  verdict  may  have  the  effect  of  divest- 
ing a  vested  right  of  action.  For,  previous  to  commencing 
the  proceeding  before  a  sheriff's  jury,  the  plaintiff  in  that 
case  had  a  vested  right  of  action  dgainst  the  sheriff  on  account 
of  the  original  wrongful  taking,  for  damages,  including  the 
full  value  of  the  property  taken.  That  right  would  have 
remained  to  him  even  after  the  sale  by  the  sheriff,  if  the 
proceeding  before,  and  verdict  of,  the  sheriff's  jury  had  not 
intervened.  By  that  proceeding,  and  in  the  contingency  of 
the  sale  of  property,  he  would  lose  this  right — ^his  chief 
right — of  action  in  the  case. 

If  he  could  be  divested  of  this  principal  right  in  this  man- 
ner, why  not  of  the  much  less  important  ones  which  remained 
if  the  statute  should  be  held  broad  enough  to  cover  them, 

also? 

This  decision  was  rendered  in  1829.  In  1853,  the  supreme 
court  of  Missouri,  in  the  case  of  SchrcRder  v.  Clark  (18  Mo., 
184),  on  substantially  the  same  kind  of  a  statutory  pro- 
vision, describing  the  effect  of  the  same  identical  proceeding, 
held  that  after  the  verdict  of  a  constable's  jury,  adverse  to  the 
claimant,  he  could  not  maintain  any  action  against  the  sheriff. 
The  portion  of  the  statute,  on  which  this  decision  is  made,  ia 
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as  follows:  *^It  the  jury  find  the  goods  and  chattels  to  be 
the  property  of  the  defendant  in  the  execution,  the  verdict  as 
against  the  claimant  shall  justify  the  ofKcer  in  selling  such 
goods  and  chattels."  The  court,  in  the  course  of  its  decision, 
says:  "By  claiming  a  trial  of  the  right  of  property,  and 
haying  it  found  against  them,  they  waived  their  action  against 
the  officer." 

Now,  as  the  manifest  object  of  the  statute  in  such  case  was 
the  protection  of  the  ofiScer,  against  the  claimant,  after  a  de- 
termination adverse  to  his  claim  of  property,  it  would  seem 
that  the  construction  should  be  adopted,  if  permissible  at  all,  /f 

whieh  would  be  best  calculated  to  effect  that  object.    In  this  I 

view  it  is  not  difScult  to  determine  that  the  rule  adopted  by 
the  supreme  court  of  Missouri,  in  the  case  cited,  is  the  better 
one,  and  in  fact  the  only  one  that  can  afford  the  officer  any 
practical  indemnity  against  the  claimant.  Under  the  decision 
of  the  supreme  court  of  Kentucky,  the  great  object  of  the 
statute  is  defeated.  By  a  strict  adherence  to  a  literal  con- 
struction, in  the  latter  case,  the  legislature  is  made  to  appear 
guilty  of  the  glaring  inconsistency  of  requiring  the  sheriff 
to  sell  the  property,  after  a  verdict  adverse  to  the  daimant, 
and  protecting  him  as  to  the  act  of  sale,  but  in  the  meantime 
leaving  him  exposed  to  annoying  and  injurious  litigation  for 
doing  the  very  thing  he  is  required  to  do,  and  at  all  events 
liable  to  the  claimant  for  the  damage  occasioned  by  the  neees- 
saiy  detention  of  the  property  until  a  legal  sale  can  be  effected. 

Sees.  283  and  284  of  the  civil  code  contain  the  provisions 
of  our  statute  on  the  subject.  The  first  section  provides  for 
the  oommencement  of  the  proceeding,  by  the  plaintiff  giving 
the  sheriff  written  notice  of  his  claim.  The  sheriff  then  sum- 
mons a  jury,  to  try  the  right  of  property,  of  six  persons 
qualified  as  jurors,  between  the  parties,  and  gives  five  days' 
notice  of  the  time  and  place  of  trial  to  the  plaintiff  in  the  pro- 
cess, or  his  attorney.  The  sheriff  is  empowered  and  directed 
to  subpoena  vntnesses  at  the  request  of  either  party,  compel 
them  to  attend  and  give  testimony^  and  administer  the  neces- 
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sary  oaths  to  jurors  and '  witnesses.  The  effect  of  the  de- 
cision is  declared  in  these  words,  in  section  284:  ''On  the 
trial  the  defendant  and  the  claimant  may  be  examined  hy 
the  plaintiff  as  witnesses,  and  the  verdict  of  such  juiy  being 
rendered  in  writing,  and  signed  by  the  foreman,  shall  be  a  full 
indemnity  to  the  sheriff  proceeding  in  accordance  therewith, 
but  shall  not  preclude  the  claimant  from  maintaining  an 
action  at  law  for  the  recovery  of  the  possession  of  such  prop- 
erty, or  for  damages  for  taking  the  same." 

Here  there  can  be  no  question  but  that  the  legislature  in- 
tended some  protection  for  the  sheriff  as  against  the  claimant, 
and,  as  we  have  seen,  the  legislative  intention  must  govern 
when  it  can  be  ascertained.  All  the  cases  we  have  considered 
go  this  far.  The  statute  itself  declares  that  he  shall  be  fully 
iiidemnified  while  proceeding  in  accordance  with  the  verdict. 
This  just  as  fairly  includes  the  necessary  possession  and  de- 
tention of  the  property  after  the  verdict,  until  the  sale,  as  it 
does  the  act  of  sale  itself.  If  it  is  good  for  any  part  of  the 
proceeding  in  accordance  with  the  verdict,  it  is  good  for  the 
whole.  They  are  all  equally  within  the  words  of  the  statute, 
as  well  as  within  its  obvious  purpose. 

But  it  is  contended  that  the  subsequent  clauses  preserve 
the  plaintiff's  right  of  action  against  the  sheriff,  notwith- 
standing  an  adverse  determination  of  the  proceeding  before 
the  sheriff's  jury.  It  is  claimed  that  the  language  of  these 
clauses  can  only  be  referred  to  the  claimant's  original  reme- 
dies against  the  sheriff,  and  that  they  can  be  so  construed  and 
yet  leave  the  sheriff  a  limited  indemnity  against  the  claimant. 
But  if  the  plaintiff  in  the  process  directed  the  levy,  he  was  a 
trespasser  equally  with  the  sheriff,  and  an  action  for  damages 
for  the  wrongful  taking  would  lie  against  him;  while  an  ac- 
tion for  the  recovery  of  the  possession  of  the  property  would 
lie  against  the  purchaser  of  claimant's  properly  at  sheriff's 
sale,  under  an  execution  against  a  third  person. 

The  language  of  the  statute  is  susceptible  of  such  an  ap- 
plication, and  it  is  not  altogether  improbable  that  the  legia- 
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latore  intended  it  should  do  so^  to  avoid  any  doubt  as  to  the  I 

claimant's  right  to  prosecute  his  remedies  against  such  par- 
ties, notwithstanding  his  rig^t  to  the  property  might  seem  to 
have  been  finally  determined  by  the  verdict  of  the  sheriff's 
jury.  We  do  not  see  that  a  provision  of  this  nature,  added 
for  such  a  purpose,  would  necessarily  evince  any  unusual  or 
needless  caution  on  the  part  of  the  legislature.  The  effect  of 
such  a  proceeding  on  the  ultimate  right  of  the  claimant  to 
the  property  had  been  mooted,  and  we  even  find  Chief  Justice 
Caton,  of  the  supreme  court  of  Illinois,  entertaining  the 
opinion  that  such  a  determination  was  a  final  adjudication  of  4\ 

the  right  of  property,  binding  on  both  parties  and  privies. 
(iJowe  V.  Brawn,  supra.) 

And  it  ought  not  to  be  wondered  at  if  the  legislature, 
adopting  new  provisions  on  the  subject,  evidently  designed 
to  afford  a  greater  degree  of  protection  to  the  o£Scer,  should, 
oat  of  greater  caution,  add  saving  clauses,  which,  upon  strict 
legal  principles,  might  not  be  held  absolutely  necessary.  But 
if  these  clauses  cannot  be  so  applied,  and  must  be  held  to 
relate  to  the  claimant's  remedies  against  the  sheriff,  it  is 
quite  certain  that  they  will,  if  upheld,  take  away  all  the 
effect  of  the  statute  as  an  indemnity  to  the  sheriff  against  the 
claimant. 

It  was  suggested  on  the  argument  that  the  "action  for 
damages  for  taking  the  same"  would  only  entitle  the  claim- 
ant to  recover  nominal  damage  for  the  taking  and  actual 
damage  for  the  subsequent  detention  after  the  verdict  of  the 
sheriff's  jury.  But  damage  for  any  detention  is  not  men- 
tioned, nor  can  damages  for  the  original  unlawful  taking  be 
set  down  to  nominal  damage. 

As  we  understand  it,  the  measure  of  damage  for  a  wrong- 
ful taking,  always  includes  the  value  of  the  property  taken, 
and  we  can  conceive  of  no  sound  reason  for  construing  the 
words  used  in  this  statute  to  have  any  different  signification. 

Now  these  clauses,  thus  construed,  and  held  valid,  reserve  to 
the  claimant  every  right  in  action,  and  every  remedy  he  ever 
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had  against  the  officer,  and  effectually  destroy  the  fall  indem- 
nity against  the  claimant,  which  the  first  part  of  the  section 
declares  he  shall  have.  These  clauses  appear  in  the  body  of 
the  ena(^ment,  and  under  the  construction  contended  for, 
must  render  that  portion  of  the  enactment  which  previously 
g^ves  the  sheriff  a  full  indemnity  against  the  claimant,  void, 
or  be  held  void  themselves.  Where  a  saving  clause  would  take 
away  all  the  effect  of  the  previous  enactment,  it  must  be  held 
void,  in  order  to  give  the  statute  some  effect.  For  it  will  not 
be  admitted  that  the  legislature  intended  the  act  should  have 
no  effect  (Potters  Dwarris  on  Statutes,  117;  Sedgwick  on 
Statutory  and  Constitutional  Law,  61). 

The  same  rule  must  apply  where,  in  a  previous  part  of  the 
enactment,  a  distinct  and  particular  provision  is  made  and  a 
subsequent  clause  purports  to  take  away  all  its  effect  and 
render  it  nugatory.  The  subsequent  clause,  if  susceptible  of 
no  other  application,  must  be  held  void,  so  that  the  provision 
may  have  some  effect. 

But  we  have  chosen  to  give  the  statute  such  a  construction 
as  prevented  the  necessity  of  declaring  any  portion  of  it  void. 
We  thought,  and  still  think,  the  language  of  the  act  will  bear 
it,  and  that  such  is  the  proper  construction. 

After  a  careful,  and  as  we  feel,  a  candid  and  impartial  re- 
examination of  our  former  decision,  in  the  case  of  Remdell 
Y.  Swackhammer,  above  cited,  in  the  light  of  the  additional 
authorities  produced,  and  the  very  able  argument  of  respond- 
ent's counsel,  we  have  not  been  able  to  arrive  at  a  different 
conclusion  as  to  the  law  governing  such  cases,  and  feel  com- 
pelled to  stand  by  the  principles  of  that  decision. 

As  this  point  is  fatal  to  respondent  on  this  appeal  it  is  not 
necessary  to  consider  any  of  the  other  points  raised  in  the 
case. 

The  judgment  of  the  court  below  is  reversed,  with  costs, 
and  the  cause  is  remanded  for  further  proceedings  in  accord- 
ance with  the  views  above  expressed. 

Judgment  reversed*  , 
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FRIENDLY  v.  McCULLOUGH. 

CHAITOi    MoBTOAGE — SUBSZQUSNT     ADVANCES — COMMISSION — SSBVlQia. 

Wliere  «  mortgagee  of  'ebattels,  under  an  agreement  subsequent  to  the 
mortgage,  agreed  to  take  possession  of  the  property  mortgaged 
(logs,  &<*.}  ^nd  manufacture  them  into  lumber,  at  the  mill  of  the 
mortgagor,  and  sell  the  same,  and  out  of  the  monej  realized,  after 
deducting  all  costs  and  expenses,  to  appljr  the  residue  on  the  chattel 
mortgage:  Held,  that  it  was  not  error  to  allow  for  neeessaiy  ro- 
pain  on  the  miU. 

When  advances  haye  been  made  on  the  credit  of  the  property  mort- 
gaged, and  there  are  no  intervening  equities  of  third  parties,  and 
the  eourt  below  held  the  property  mortgaged  liable  for  the  pay* 
ment  of  the  subsequent,  as  well  as  the  original  debt:  Held,  there 
**«  no  error. 

Where  a  certain  per  cent,  is  agreed  to  be  paid  M  a  commission  on  all, 
sales  of  lumber,  for  services,  and  the  services  have  been  performed 
according  to  the  terms  of  the  agreement,  and  the  evidence  discloses 
no  nndue  advantage,  imposition  or  fraud  la  the  tcansaction:  Eeld, 
that  the  party  was  entitled  to  his  oommission. 

Appeal  from  Benton.    The  facts  are  given  in  the  opinion. 

Eelsay  &  Burnett,  for  appellant, 

F.  A.  Ckenoweth  and  J.  JB.  Bryson,  for  respondent. 

By  the  Conrt,  Loud,  C.  J. : 

This  is  a  snit  in  equity  to  foreclose  a  chattel  mortgage. 
After  the  execution  of  the  chattel  mortgage  the  complaint 
alleges  that  the  respondent  and  appellant  entered  into  an 
agreement  that  the  respondent  should  take  possession  of  the 
saw  logs  mortgaged,  run  them  down  Mary's  river  to  the  saw- 
mill  of  appellant,  manufacture  them  into  lumber,  and  sell  the 
lumber,  and  out  of  the  proceeds  to  pay,  first,  all  the  costs 
and  expenses  of  running  and  sawing  the  logs  into  lumber,  and 
all  the  expenses  connected  therewith,  and  apply  the  remainder 
on  the  chattel  mortgage. 

Pursuant  to  this  agreement  the  respondent  took  possession 
of  the  logs,  and  manufactured  them  into  lumber.  For  man- 
aging and  carrying  on  said  business,  and  selling  said  lumber, 
the  appellant  promised  to  pay  respondent  a  commission  of 
ten  per  cent,  on  all  sales  of  lumber. 
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From  the  exceptions  made  at  the  argument  it  is  unneces- 
sary to  state  further  facts  of  the  pleadings.  The  defendant 
Henkle  is  in  no  wise  concerned  in  the  case  as  it  is  presented 
on  the  appeal. 

The  evidence  shows,  in  the  account  taken,  that  the  total 
amount  of  sales  of  lumber  to  April  1,  1880,  was  thirteen 
thousand  three  hundred  and  thirty-two  dollars  and  eighty- 
two  cents,  and  that  the  total  expenses  amounted  to  the  sum 
of  ten  thousand  six  hundred  and  seventy-three  dollars  and 
forty-five  cents,  leaving  the  sum  of  two  thousand  six  hundred 
and  fifty-nine  dollars  and  thirty-seven  cents,  to  be  applied  on 
the  chattel  mortgage,  to  which  is  also  to  be  added  the  sum  of 
three  thousand  two  hundred  and  fifty-nine  dollars  and  thirty- 
seven  cents. 

According  to  the  evidence,  the  chattel  mortgage  was  com- 
posed of  one  note,  dated  Dec.  23,  1878,  for  one  thousand 
dollars,  at  twelve  per  cent,  interest  per  annum;  one  note  for 
twenty-five  hundred  and  eighteen  dollars,  of  same  date,  and 
drawing  the  same  rate  of  interest,  and  advances  to  be  made 
in  goods  to  the  amount  of  sixteen  hundred  and  fifty-seven 
dollars,  but  the  amount  received  was  thirteen  hundred  and 
ninety-seven  doUars,  making  a  total,  with  interest  upon  the 
notes,  of  the  sum  of  five  thousand  four  hundred  and  seventy- 
five  dollars  and  seventy-nine  cents.  Applying  the  sum  of 
three  thousand  two  hundred  and  fifty-nine  dollars  and  thirty- 
seven  cents,  as  a  credit  on  the  mortgage,  and  there  remains 
due  thereon  the  sum  of  twenty-two  hundred  and  sixteen  dol- 
lars and  forty-two  cents.  The  amount  found  due  on  the 
mortgage  by  the  court  below  is  twenty-five  hundred  and 
twenty-one  dollars  and  sixteen  cents. 

To  this  result,  and  every  part  of  it,  several  exceptions  were 
made,  which  will  be  considered  in  the  order  treated  in  the 
argument. 

The  first  exception  is  that  the  sum  of  one  thousand  two 
hundred  and  seventy-six  dollars,  paid  out  for  repairs  on  the 
mill,  is  too  much,  and  more  than  was  necessary  to  keep  the 
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mill  in  good  running  order.  A  bill  of  items  accompanies 
the  deposition,  and  no  item  of  that  expense  for  repairs  has 
been  designated,  or  shown  to  be  unnecessary.  The  argument 
proceeded  on  the  theory  that  the  saw-mill  was  in  good  condi* 
tion  when  the  respondent  took  charge,  and  by  comparison 
from  evidence  of  those  who  had  run  saw-mills,  claimed  that 
the  charge  was  too  much,  and  if  expended,  some  of  it  was 
unnecessary.  It  is  not  denied  that  the  actual  expenses  paid 
ont  for  necessary  repairs  should  be  allowed.  The  evidence 
shows,  however,  that  the  saw-mill,  at  the  time  the  respondent 
took  charge  of  it,  was  "in  a  poor  condition,"  and  very  much 
out  of  repair.  That  the  stoppages,  in  consequence  of  it,  were 
freqnent,  and  the  repairs  made  absolutely  necessary  to  run 
the  mill  and  manufacture  the  lumber. 

It  will  only  be  necessary  to  refer  briefly  to  the  evidence  on 
this  point  to  establish  that  condition  of  things  beyond  con- 
troversy. Mr.  Smith,  who  was  foreman,  testifies  that  the 
mill  was  "in  a  very  poor  c6ndition,"  and  that  they  "never 
run  more  than  two  or  three  days  without  a  break-down''; 
that  "all  the  repairs  put  on  it  were  absolutely  necessary," 
and  that  "the  mill  could  not  be  run  without  them."  Mr. 
Lewis,  who  was  book-keeper  at  the  mill,  testifies  that  "the 
mill  was  not  in  good  repair,  and  the  expense  was  considerable; 
that  there  were  a  great  many  repairs  to  be  made,  and  that 
they  were  necessary  to  be  made,  and  necessitated  the  shutting 
down  of  the  mill."  Mr.  Jacobs  testified  that  "we  had  a  heap 
of  break-downs,  and  repairing  and  fixing  the  mill  to  make  it 
ran." 

Mr.  C6uchman,  the  engineer,  and  the  respondent,  testified 
to  the  same  efi^ect.  The  appellant  testifies  that  some  of  the 
repairs  were  necessary,  but  that  many  of  the  breakages  were 
through  carelessness,  and  some  unnecessary  to  repair.  The 
appellant  was  about  the  mill  during  much  of  the  time,  but  he 
fails  to  show  in  the  evidence  what  "breakages"  arose  from 
carelessness,  or  designate  what  repairs  were  unnecessary. 
The  evidence  of  the  other   witnesses,  all.  of   whom    had 
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worked  for  the  appellant  in  the  mill,  before  the  respondent 
took  charge  under  the  agreement,  shows  that  the  mill  was  iu 
a  poor  condition,  and  subject  to  frequent  break-downsi  and 
that  the  repairs  made  were  absolutely  necessary  to  run  the 
miU.  We  do  not  think  that  the  court  below  erred  in  allow- 
ing this  expense  for  repairs. 

The  second  exception  is,  that  the  sum  of  fifteen  hundred 
and  ten  dollars,  paid  out  on  the  orders  of  the  appellant,  ought 
not  to  be  allowed,  because  the  same  is  not  included  in  the 
mortgage — are  outside  of  the  mortgage.  It  appears  from 
the  evidence  that  the  different  sums  advanced,  which  make 
this  aggregate,  were  paid  out  on  the  written  and  verbal  orders 
of  the  appellant,  and  that  at  the  time  the  respondent  took 
possession  of  the  mill,  under  the  agreement,  the  appellant 
owed  considerable  sums  to  different  hands  employed  in  get- 
ting the  logs  on  Mary's  river,  which  he  had  not  paid,  and 
which  it  was  necessary  to  pay  to  keep  the  hands  at  work,  and 
get  the  mortgaged  logs  on  Mary^  river  down  to  the  mill  to 
be  manufactured.  It  appears,  too,  from  the  evidence,  and  the 
manner  in  which  the  business  was  conducted,  that  it  was  the 
understanding  of  the  parties,  when  the  advances  or  credits 
were  given  on  the  orders,  that  it  was  on  the  credit  of  the 
property  mortgaged.  It  is  not  material  whether  it  be  in-, 
eluded  in  the  expense  account,  or  tacked,  the  result  will  be 
the  same  under  the  circumstances  of  this  case. 

There  can  be  no  doubt,  from  the  evidence,  but  what  the 
amount  charged  was  obtained  upon  the  written  and  verbal 
orders  of  the  appellant,  and  subsequently  to  the  execution  of 
the  mortgage,  and  was,  in  our  opinion,  to  be  taken  out  of  the 
property  mortgaged,  or,  in  other  words,  advanced  on  the 
credit  of  the  mortgaged  property. 

There  is  not  in  this  case  any  intervening  equity  of  other 
creditors,  and  when  the  rights  of  third  parties  do  not  inter- 
vene, there  is  every  reasonable  intendment  to  be  made  in  favor 
of  the  doctrine  of  tacking,  as  to  chattel  mortgages.  "For 
without  any  proof  of  a  distinct  agreement,  the  property  may 
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be  held  until  the  subsequent  as  well  as  the  original  debt  is 
paid,  upon  the  principle  that  be  who  seeks  equity  must  do 
equity ;  and  the  party  seeking  relief  in  court  ought  to  pay  all 
that  is  due  his  creditor,  the  presumption  being  that  the  sub- 
sequent advances  would  not  have  been  made  but  upon  the 
eredit  of  the  property  mcnrtgaged,  and  will  be  tacked  to  it  if 
no  other  incumbrancer  resists.''  (Herman  on  Chattel  Mort* 
gageSy  section  56.) 

The  appellant  asks  for  the  accounting,  and  when  the  facts 
and  eircumstances -show  that  the  advances  were  made  with 
the  understanding  that  the  property  held  or  mortgaged  should 
be  liable,  there  does  not  seem  to  be  any  reason,  in  the  absence 
of  intervening  equities,  why  the  property  mortgaged  may  not  ^ 

be  held  until  the  subsequent  as  well  as  the  original  debt  is 
paid. 

In  James  v.  Johnson,  6  John,  B.,  429,  the  Chanoellor 
said:  ''In  many  cases,  a  subject  pledged  for  a  debt  may  be 
considered  as  a  security  for  further  loans,  and  I  see  no  possi- 
ble objection  to  it,  if  no  intervening  rights  exist  to  prevent 
the  justness  of  the  application  of  the  rule.  We  are  to  pre- 
sam^  that  further  debts  were  created,  or  advances  made,  on 
the  credit  of  the  original  security.  It  is  only  where  the  rights 
of  third  parties  are  prejudiced  by  the  want  of  notice,  that  the 
extension  of  security  is  provided.  Under  the  circumstances 
of  this  case  the  exception  is  not  well  taken." 

The  third  exception  is,  that  the  appellant  ought  to  be  al- 
lowed an  average  of  fifteen  dollars  per  thousand  for  all  the 
lamber  sold.  Att  the  circumstances  of  this  case  show  that  it 
was  the  intention  of  the  parties  to  manufacture  the  logs  into 
lamber  as  speedily  as  possible,  and  get  it  ready  for  market,  so 
as  to  realize  the  money  for  it,  and  apply  it  according  to  the 
agreement,  and  that  to  induce  sales,  some  of  the  lumber  was 
sold  for  lower  rates  than  the  usual  market  prices.  The  re- 
spondent testifies  that  some  of  the  lumber  sold  for  less  than 
twelve  dollars  per  thousand;  that  he  had  an  understanding 

with  the  appellant  to  that  effect    Lewis,  the  book-keeper  at 
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the  mill,  testifies  that  he  sold  lumber  at  a  lower  figure  than 
the  usual  rates,  under  the  instructions  of  the  respondent,  and 
when  asked  whether  the  appellant  did  not  object  to  this,  says : 
"Well,  McCuUough  told  me  to  do  just  as  Friendly  told  m€ 
to  do;  that  they  had  an  understanding  about  it."  This  eor- 
roborates  the  statement  of  the  respondent,  and  shows  there 
was  an  understanding  in  respect  to  selling  the  lumber  at  a 
lower  figure  than  the  usual  rates. 

The  price  of  the  lumber,  as  is  further  disclosed,  yaried 
according  to  the  grade,  and  the  whole  number  of  feet  manu- 
factured from  the  logs  mortgaged,  and  the  amount  arising 
from  the  sales  of  the  same,  is  reported. 

Numerous  exhibits  are  attached,  giving  the  different  items 
connected  with  the  management  of  the  business.  The  evidence 
shows  that  the  appellant  kept  an  account  of  all  transactions, 
and  stood  ready  with  his  books  to  furnish  any  explanation, 
or  to  give  a  bill  of  items,  or  to  submit  his  books  for  examin- 
ation, if  desired.  When  asked  whether  it  had  been  his  prac- 
tice to  ascertain  the  sum  total  of  the  sales  each  week,  he  an- 
swered that  it  was,  and  "as  far  as  the  sales,  the  account  had 
been  very  strict  at  all  times."  As  if  to  test  the  accuracy  of 
this  statement,  and  the  correctness  of  the  account  kept,  he 
was  asked  to  examine  his  books  and  tell  how  much  lumber 
was  sold  for  the  two  weeks  following  the  20th  day  of  October, 
1879.  He  refers  immediately  to  his  books,  gives  the  dates, 
the  number  of  feet  sold,  the  amount  sold  on  credit,  and  the 
amount  sold  for  cash.  Satisfied  on  this  point,  the  appellant 
does  not  seem  to  have  deemed  it  necessary  to  ^ress  the  inquiry 
further.  No  error  or  mistake  is  shown  in^  his  account  or 
books,  and  as  far  as  we  can  see  from  the  evidence,  there  is  no 
suppression  or  concealment. 

The  argument  proceeded  upon  the  theory  that  the  number 
of  feet  sold  ought  to  have  realized  a  larger  sum  than  the 
amount  reported,  but  that  calculation  is  based  on  a  fixed  rule, 
arbitrarily  assumed,  which  ignores  the  fact  in  evidence,  of  a 
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reduction  in  the  price,  by  an  understanding  of  the  parties, 
which  produced  that  result. 

The  fourth  exception  is,  that  the  ten  per  cent,  agreed  to  be 
paid  to  the  respondent,  on  the  sales  of  lumber,  for  managing 
the  business,  ought  not  to  be  allowed,  because  the  services 
were  not  worth  that  much,  and  were  not  fully  performed  by 
the  respondent.  It  is  claimed  that  Lewis,  the  book-keeper  at 
the  mill,  attended  to  the  sales  and  much  of  the  management, 
and  that  the  business  was  principally  carried  on  through  htm. 
Lewis  was  book-keeper  for  the  appellant,  before  and  at  the 
time  the  respondent  took  charge  and  undertook  the  manage- 
ment of  the  business  under  the  agreement.  He  was  retained, 
as  were  the  other  employes  at  the  mill,  as  seems  to  have  been 
the  understanding  of  the  parties.  The  evidence  does  not 
afford  much  opportunity  for  controversy  on  this  point,  nor  is 
the  promise  to  pay  this  per  cent,  on  the  sales  of  lumber  denied, 
only  that  the  services  were  irregular  and  occasional,  not  com- 
mensurate with  his  engagement,  zior  of  the  value  claimed. 

Where  the  compensation  is  fixed  by  agreement,  if.  the 
services  have  been  performed,  the  agreement  ought  t6  be  en- 
forced, unless  grossly  inequitable.  But  we  do  not  think  the 
evidence  sustains  the  view  claimed  for  the  appellant.  On  the 
contrary,  it  shows  that  the  respondent  was  active  and  atten* 
tive  in  his  management  of  the  business ;  was  looked  to  as  the 
responsible  head  to  direct  and  superintend  it,  and  was  present 
whenever  and  wherever  the  duties  and  interests  of  that  busi- 
ness required  him.  Tested  by  the  evidence,  it  cannot  be  said 
that  he  failed  to  perform,  in  part,  his  engagement.  All  the 
circumstances  detailed  show  his  connection  with  and  superin- 
tendence of  getting  the  logs  down  the  river,  manufacturing 
them  into  lumber  and  selling  the  same,  and  all  incidental  mat- 
ters in  connection  therewith.  It  may  be  that  the  per  cent, 
agreed  to  be  paid  is  large,  but  this  fact  may  be  more  apparent 
now,  when  the  accounting  has  taken  place,  and  all  the  facts 
ean  be  seen  in  ^heir  bearing  of  unprofit,  than  when  the  con- 
tract was  made.    There  is  nothing  in  the  evidence,  or  in  the 
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nature  of  the  transaction,  which  discloses  any  undue  influence, 
imposition  or  fraud.  In  the  absence  of  these  elements,  where 
the  parties  have  made  their  own  bargain,  and  fixed  the  com- 
pensation, presumably  at  the  time  for  the  mutual  benefit  and 
advantage  of  each,  we  do  not  feel  authorized,  when  the  results 
have  not  proven  as  profitable  to  one  or  the  other  as  may  have 
been  expected,  to  refuse  to  enforce  the  agreement  allowing  the 
commission. 

As  before  stated,  the  amount  found  due  by  the  court  below 
on  the  mortgage,  and  for  which  a  decree  was  rendered,  is  the 
sum  of  twenty-five  hundred  and  twenty-one  dollars  and  six- 
teen  cents,  which  must  be  modified,  and  in  lieu  of  that  sum, 
the  decree  on  the  mortgage  must  be  for  the  sum  of  twenty* 
two  hundred  and  sixteen  .dollars  and  forty-two  cents ;  but  with 
this  exception,  and  in  respect  to  all  other  things  and  sums, 
the  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 


PAGE  &  CO.  V.  PETEB  GRANT  and  BRIDGET  GRANT. 

Judgment  CaEDiroa — Insolvent  Debtor — Complaint. 

It  is  sufficient,  in  a  complaint  in  a  suit  hy  a  judgment  creditor  to  reach 
property  alleged  to  have  been  conveyed  in  fraud  of  bis  rigbta,  to 
state  that  an  execution  had  been  issued  upon  his  judgment,  and 
"duly  returned  unsatisfied/'  without  alleging  the  debtor's  insolvency, 
or  that  he  had  no  other  property  out  of  which  the  judgment  could 
be  made. 

Fraudulent  Conveyance — Creditors  Existino  and  Subsequent. 

A  conveyance  by  the  vendor  of  property  purchased  with  the  debtor's 
own  funds  to  a  third  person,  with  an  actual  fraudulent  intent  on 
the  part  of  the  parties  to  the  transaction^  to  hinder,  delay  or  de- 
fraud creditors  of  the  debtor,  is  void,  both  as. to  his  existing  and 
subsequent  creditors. 
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Argument  for  Beftpondents. 

Appeal  from  Clatsop.    The  facts  are  stated  in  the  opinion. 

Sidney  Dell  and  J.  Q.  A.  Bowlby  for  appellants. 

The  oomplaint  does  not  state  facts  snfiBcient  to  constitute  a 
eaose  of  suit  It  nowhere  avers  that  Peter  Grant  was  insol^ 
venty  or  unable  to  meet  his  liabilities,  or  that  he  had  no  prop- 
erty out  of  which  the  judgment  could  have  been  made.  The 
odIj  allegation  from  which  this  might  be  presumed  is,  that 
an  execution  had  been  issued  and  returned  *' unsatisfied;*'  the 
return  is  not  even  nulla  iona.  The  presumption,  from  the 
allegation,  should  be  against  the  respondents.  A  defective 
complaint  cannot  be  cured  after  verdict  or  decree.  (Chiches- 
ter V.  Vass,  1  Am.  Dec.,  509 ;  Green  v.  Palmer,  15  Cal.,  410 ; 
Wilson  V.  Cleaveland,  30  Cal.,  192,  570;  Ouy  v.  Washburn, 
23  CaL,  111 ;  Hicks  v.  Murray,  43  Cal.,  515.) 

There  is  no  averment  in  the  complaint  that  respondents 
are  without  legal  remedy.  Equity  will  not  interpose  where 
there  is  a  speedy  and  adequate  remedy  at  law.  {Castle  v. 
Brader,  23  Cal.,  75.) 

Tf.  W.  Thayer  and  Rohb  &  Fulton  for  respondents. 

Appellants  object  to  the  complaint,  because  it  does  not 
show  that  there  wdght  be  other  property  with  which  the  exe- 
cution might  be  satisfied.  This,  we  contend,  is  a  matter  of 
defence,  and  they  do  not  allege  that  Peter  Orant  had  any  other 
property.  If  it  were  true  that  there  was  other  property,  the 
appellants  must  make  out  that  fact.  {Brady  v.  Foster,  13 
N.  Y.,  161;  Punkitt  v.  Polack,  17  CaL,  327;  Renand  v. 
O'Brien,  35  N.  Y.,  99.) 

It  will  be  seen  that  the  respondents  took  all  the  necessary 
steps  at  law,  as  laid  down  in  the  authorities  cited,  before  com- 
mencing this  suit. 

We  admit  that  fraud  must  be  proven,  but  it  is  not  expected 
that  we  could  get  the  declaration  from  their  own  mouths  that 
they  intended  to  defraud  us.  They  wiU  not  publish  their  own 
fraud,  and  even  on  the  witness  stand  will  scarcely  ever  tell  the 
whole  truth.    For  this  reason  courts  of  equity  will  act  upon 
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circumstances  as  presumptions  of  fraud,  established  by  pre- 
sumptive evidence,  which  courts  of  law  would  not  always 
deem  sufl&cient  to  justify  a  verdict  at  law.  (Story's  Eq.  Jur., 
sec.  190;  Elfelt  v.  Hinch,  5  Or.,  255;  3  Greenleaf  on  Evi- 
dence, sec.  254;  Lake  v.  Doud,  10  Ohio,  421;  Wilcox  ▼.  Kel- 
logg, 11  Ohio,  399.) 

By  the  Court,  Watson,  J. : 

This  appeal  is  brought  from  a  decree  of  the  circuit  court 
of  Clatsop  county,  rendered  on  the  3d  day  of  February,  1880, 

The  object  of  the  suit  was  to  subject  certain  property,  stand- 
ing in  the  name  of  Bridget  Grant,  to  the  payment  of  a  judg- 
ment recovered  by  plaintiffs,  in  said  court,  against  Peter 
Grant,  on  August  23,  1878,  for  the  sum  of  two  hundred  and 
sixty-two  dollars  and  twenty-nine  cents,  and  costs. 

The  complaint  alleges  that  defendants  are  husband  and  wife. 
That  on  August  23,  1878,  plaintiffs  recovered  a  judgment 
against  Peter  Grant  in  said  circuit  court,  for  two  hundred 
and  sixty-two  dollars  and  twenty-nine  cents,  and  costs.  That 
on  August  31,  1878,  an  execution,  in  due  form,  was  issued 
out  of  said  court  upon  said  judgment,  against  the  personal 
and  real  property  of  said  Peter  Grant,  to  the  sheriff  of  said 
county.  **That  the  said  execution  has  been  duly  returned  by 
said  sheriff,  unsatisfied,  and  that  there  is  now  due  to  the  said 
plaintiffs,  on  said  judgment,  the  sum  of  two  hundred  and 
sixty-two  dollars  and  twenty-nine  cents,  and  interest  from  the 
23d  day  of  July,  1878,  and  costs." 

That  on  July  10,  1877,  the  said  Peter  Grant  entered  into  a 
contract  with  J.  N.  Armstrong  for  the  purchase  of  the  prop- 
erty therein  described.  That  afterwards,  on  the  18th  day  of 
July,  1877,  and  after  the  greater  portion  of  the  debt  sued 
upon,  and  upon  which  the  judgment  was  given  in  said  action, 
had  been  contracted,  and  while  indebted  to  plaintiffs,  the  con- 
ditions of  the  contract  between  Peter  Grant  and  J.  'N.  Arm- 
strong having  been  complied  with  by  said  Peter  Grant,  the 
said  Peter  Grant  and  Bridget  Grant,  conspiring  to  defraud 
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their  creditors,  and  to  prevent  the  plaintifb  from  collecting 
their  demands  as  aforesaid,  from  said  Peter  Grant,  by  a  cer* 
tain  instrument,  fraudulently  had  said  property  conveyed  and 
lasigned  to  said  Bridget  Orant,  without  any  consideration 
being  paid  by  her,  and  for  the  purpose  of  defrauding  his 
creditors.  The  prayer  is,  to  have  the  property  applied  to  the 
payment  of  the  judgment  against  Peter  Grant,  and  that  the 
conveyance  to  Bridget  be  declared  void  as  to  the  plaintifEs. 

The  answer  contains  substantial  denials  of  the  allegations 
of  fraud  in  the  complaint;  of  Peter  Grant's  ownership  of  the 
property;  of  the  compliance  with  the  terms  of  the  contract  i 

referred  to,  by  Peter  Grant  i  and  a  denial  that  any  of  the  said  \ 

debt,  except  a  small  amount,  was  incurred  between  the  1st 
of  July;  1877,  and  the  20th  day  of  said  month,  and  an  allega* 
tion  that  the  small  portions  of  the  debt  existing  on  the  18th 
day  of  July,  1877,  principally  existed  prior  to  the  contract 
set  np  in  the  complaint. 

The  court  below  held  the  conveyance  to  Bridget  Grant 
fraudulent  and  void,  and  decreed  that  the  property  be  sold  to 
pay  the  judgment  against  Peter  Grant,  and  costs  of  suit. 

Appellants  urge  that  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  suit,  because  it  does  not  show 
that  Peter  Grant  was  insolvent,  or  had  no  property  out  of 
which  the  judgment  against  him  could  be  made. 

We  do  not  think  this  proposition  can  be  sustained.  Courts 
of  equity  entertain  jurisdiction,  in  such  cases,  for  the  reason 
that  the  remedy  at  law  has  failed  or  proved  ineffectual. 

The  sheriff's  return  of  the  execution  unsatisfied  is  the  best 
evidence  of  such  failure  of  the  remedy  at  law,  and  cannot  be 
controverted.  {Jones  v.  Green,  1  Wallace,  330;  McElwain 
t  FiHw,  9  Wen*,  559.) 

When  a  judgment  creditor  has  issiled  an  execution  and  the 
sheriff  has  returned  it  tmsatisfied,  he  has  exhausted  his  legal 
remedy. 

Counsel  for  appellants  base  their  argument  respecting  the 
insufficiency  of  the  complaint^  in  part,  at  least,  upon  the  form 
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of  the  allegation  referring  to  the  sheriff's  return.  We  under- 
stand that  the  pleader  is  attempting  to  state  the  legal  effect  of 
the  return,  and  not  its  language,  and  that,  if  denied,  proof  of 
a  return  of  nidla  bona  would  establish  the  allegation.  And 
if  the  sheriff's  return  is  conclusive,  it  would  be  idle  to  allege, 
in  addition  to  such  return,  that  the  judgment  debtor  was  in- 
solvent, or  had  no  property  out  of  which  the  judgment  could 
be  made.  It  is  not  correct,  as  counsel  for  appellants  insist, 
that  such  an  allegation  would  not  be  sufficient  but  for  special 
statutory  provision  making  it  so.  The  statute  is  merely 
declaratory  of  the  rule  as  it  previously  existed,  as  is  shown  by 
the  case  last  cited. 

The  allegation  that  Peter  Grant  is  the  owner  of  the  prop- 
erty must  be  taken  in  connection  with  the  other  allegations  in 
the  complaint,  and  cannot  be  held  to  mean  that  he  was  the 
owner  of  the  legal  title.  The  whole  complaint  taken  together 
shows  clearly  that  the  legal  title  was  not  in  Peter  Grant. 

We  come  now  to  the  question  of  fraud,  which  is  vital  in 
this  case.  Upon  a  most  careful  examination  of  all  the  testi- 
mony submitted,  we  have  become  fully  convinced  that  the 
conveyance  of  the  property  in  dispute,  by  J.  N.  Armstrong 
to  Bridget  Grant,  was  the  result  of  an  understanding  between 
them  and  Peter  Grant,  and  was  intended  by  all  of  said  parties 
to  hinder,  delay  and  defraud  the  creditors  of  Peter  Grant. 
That  the  contract  for  the  purchase  of  said  property  was  made 
on  his  behalf,  and  the  price  thereof  paid  by  him,  or  out  of  his 
funds  for  him. 

Having  found  an  actual  fraudulent  intent  on  the  part  of  the 
defendant  in  this  transaction,  we  conclude  it  makes  no  differ- 
ence whether  the  debt  represented  in  the  plaintiff's  judgment 
against  Peter  Grant  was  contracted  before  'or  after  the  con- 
veyance to  Bridget  Grant.  Such  a  conveyance  would  be  void, 
on  account  of  the  fraud  as  to  subsequent  as  well  as  existing 
creditors.  (1  Story's  Eq.  Jur.,  sees.  361  and  362;  Reads  v. 
Livingston;  3  Johns.  Ch.^  499,  501 ;  Kerr  on  Fraud  and 
take,  206,  207.X 
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As  a  result  of  these  conelnsioos,  we  find  there  was  no  error 
in  the  decree  of  the  court  below,  and  it  must  be  afSrmed, 
with  costs. 

Decree  affirmed. 


COYOTE  G.  &  S.  M.  GO.  v.  RUBLE,  et  aL 

BUIJ   OP    COUKT — Ck>UBT    AND    SUITOBS    BOUND    THXBEBT — ^BKHKABINO. 

The  supreme  court  has  the  inherent  right  to  prescribe  rules  for  the 
orderlj  eondnet  of  its  hnsiness,  not  repugnant  to  law. 

Sneh  roles  may  be  changed,  modified  or  rescinded  bj  the  power  from 
which  thej  emanated;  bvt,  while  they  are  in  force,  thej  must  be 
applied  to  aU  eases  &Uing  within  them.  No  discretion  can  be 
exercieed  as  to  their  application,  unless  such  discretion  be  authorized 
by  the  rules  themselves.  The  court,  equally  with  suitors,  is  bound 
hf  its  rules. 

i  rule  of  the  supreme  court,  prescribing  a  certain  time  within  which 
petitions  for  rehearing  shall  be  filed  after  the  judgment,  order,  or 
dedsion  of  the  court  is  announced,  Tests  in  the  court  no  discretion 
to  grant  a  rehearing  after  the  time,  limited  by  the  rule,  has  expired. 

By  the  Court,  Lobd,  G.  J.: 

Bnle  36  of  this  court  provides  that  all  motions  for  rehear- 
ing shall  be  upon  petition  in  writing,  presented  and  filed 
within  two  days  after  the  judgment,  order,  or  decision  of  the 
eourt  is  announced,  and  within  the  same  term.  This  cause 
was  tried  and  the  decision  therein  rendered  at  the  January 
term,  1880.  At  the  following  Jxdy  term  the  respondent  filed 
a  motion  to  set  aside  the  decision  and  for  a  rehearing.  Argu- 
ment of  counsel,  pro  and  con,  was  heard  upon  the  question  of 
the  anthority  of  the  court,  to  entertain  such  motion  after  the 
time  limited  by  the  rule  had  expired. 

The  proposition,  submitted  for  argument,  was,  whether  the 
eourt  had  the  authority  to  grant  a  rehearing  after  the  time, 
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limited  by  rule  36,  had  expired.  That  rule  provides,  that  '*  all 
motions  for  rehearing  shall  be  upon  petition  in  writing,  and 
filed  within  two  days  after  the  judgment,  order,  or  decision  of 
the  court  is  announced,  and  within  the  same  term."  It  is 
conceded  that  none  of  the  petitions  before  us  were  filed 
within  the  time  prescribed  by  the  rule,  but  it  is  claimed  that 
the  right  of  the  court  to  rehear  is  an  inherent  right  or  prerog- 
ative, dependent  solely  for  its  exercise  upon  a  proper  case  re- 
quiring relief,  and  independent  of  the  limitations  of  this  rule. 

Without  the  aid  of  any  statutory  regulation,  it  has  been  re- 
peatedly decided  that  every  court  of  record  possesses  the  in- 
herent power  to  establish  and  enforce  rules  for  regulating  the 
practice  before  it,  not  repugnant  to  any  constitutional  or  legis- 
lative enactments.  ''Under  our  system,"  says  Justice  Mc- 
Arthur,  in  Carney  ▼.  Barrett,  "all  courts  have  certain  inher- 
ent powers,  to  be  exercised  for  the  purpose  of  methodically 
disposing  of  all  cases  brought  before  them.  (4  Oregon,  471.) 
They  can  establish  such  rules  in  relation  to  the  details  of 
business  as  shall  best  serve  this  purpose,  having  proper  regard 
for  the  rights  of  the  parties  litigant,  as  guaranteed  and  recog- 
nized by  the  constitution  and  the  laws." 

It  may,  then,  be  safely  affirmed,  in  the  absence  of  any  leg^ 
lative  authority,  that  the  supreme  court  has  the. inherent  right 
to  prescribe  rules  for  the  orderly  conduct  of  its  business  not 
contrary  to  law.  But  if  this  were  questionable,  the  authority 
of  **  every  court  of  justice  to  provide  for  the  orderly  conduct 
of  proceedings  before  it,"  is  expressly  conferred  by  the  stat- 
ute.    (Civil  Code,  sec.  884,  sub.  3.) 

The  rule  under  consideration  is  one  of  practice,  is  not  un- 
reasonable, nor  repugnant  to  law,  and  is  within  the  legitimate 
and  unquestioned  power  of  the  court  to  establish.  Like  all 
other  rules,  it  has  been  entered  upon  the  records  of  this  court 
and  published  in  the  Oregon  Reports,  that  every  one  m^ 
read  and  know  them. 

The  question  then  occurs,  what  effect  is  to  be  given  to  this 
rulet    Does  it  have  the  force  of  law,  and  is  it  equally  bind- 
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ing  on  the  courts  and  litigants!  In  Thompson  v.  HtUch, 
3  Pick.,  512,  Parker,  C.  J.,  in  delivering  the  opinion  x)£  the 
court,  says:  ''But  a  rule  of  the  court,  thus  authorized  and 
made,  has  the  force  of  law,  and  is  binding  on  the  court,  as 
well  as  upon  parties  to  an  action,  and  cannot  be  dispensed 
with  to  suit  the  circumstances  of  any  particular  case.  In  the 
case  before  us  the  plea  was  allowed  to  be  filed  on  the  fifth  day 
of  the  term,  although  the  rule  allows  but  four  days  for  that 
purpose.  The  circumstances  were  such  as  would  justify  that 
order  of  the  court  if  it  had  power  to  pass  it,  but  we  are  satis- 
fied that  no  one  judge  of  the  court  of  common  pleas,  or  of  this 
court,  has  authority  to  dispense  with  rules  deliberately  made 
and  promulgated,  on  account  of  the  hardship  of  any  particular 
case,  any  more  than  he  would  have  authority  to  dispense  with 
any  requisition  of  the  legislature  itself.  The  court  may  re- 
scind or  repeal  their  rules,  without  doubt,  or  in  establishing 
them,  may  reserve  the  exercise  of  discretion  in  particular 
cases.  But  the  rule  once  made  without  such  qualification, 
must  be  applied  to  aU  cases  which  come  within  it,  until  it  is 
repealed  by  the  authority  which  made  it.- ' 

In  Hanson  v.  McCue,  43  Cal.,  179,  the  court  say:  **The 
propriety  of  granting  this  motion  depends  upon  the  construc- 
tion of  rule  twenty  of  this  court.  This  rule  requires  that  the 
petition  for  rehearing  'must  be  filed  within  twenty-five  days 
after  the  judgment  has  been  rendered,'  and  further,  'that  the 
time  herein  prescribed  shall  not  be  extended  by  the  court,  and 
the  derk  shall  not  file  a  petition  after  such  time  has  expired. ' 
These  plain  and  positive  provisions  cannot  be  avoided  upon 
the  ground  of  accident,  or  excusable  neglect.  The  filing  of  a 
petition  for  rehearing  is  not  a  matter  of  right.  It  is  a  privi- 
lege given  by  the  court,  governed  and  limited  entirely  by  its 
roles.  The  power  to  make  these  rules  is  given  and  controlled 
by  the  statute.  The  court,  equally  with  suitors,  is  bound  by 
them  until  they  are  abrogated.  We  must  construe  them  as 
statutory  provisions  would  be  construed.  We  can  conceive  of 
no  ease  in  which  the  time  for  filing  a  petition  for  rehearing 
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can  be  enlarged,  or  the  failure  to  file  excused,  under  the  posi- 
tive prohibition  of  the  rule.'' 

In  Owens  v.  Banstead,  22  lU.,  173,  it  is  said  that  ^'eyery' 
court  has  an  inherent  power  to  prescribe  rules,  being  only 
limited  by  their  reasonableness  and  conformity  to  constitu- 
tional and  legislative  enactments.  Without  this  power  it 
would  be  impossible  to  dispatch  business — delays  would  be 
interminable,  etc.  Such  rules  the  court  can  change,  modify 
or  rescind,  but  while  they  are  in  force  they  must  be  applied 
to  all  cases  falling  within  them.  No  discretion  can  be 
exercised  as  to  their  application,  unless  such  discretion  be 
authorized  by  the  rules  themselves." 

''Where  a  court  has  established  rules  for  its  government 
and  that  of  suitors,  there  exists  no  discretion  in  the  court  to 
dispense  at  pleasure  with  their  rules,  or  to  innovate  on  estab- 
lished practice."     {Hughes  v.  Jackson,  12  Md.,  463.) 

In  Walker  v.  Ducros,  it  is  said  that  rules  of  court  have 
the  jEorce  of  law,  and  are  not  less  obligatory  upon  the  judge 
than  upon  the  parties  to  the  action.  Parties  litigant  might 
often  be  subjected  to  serious  inconvenience  and  to  undue  ad* 
vantages  where  rules  of  procedure  are  not  strictly  adhered  to, 
while  on  the  other  hand,  by  their  rigid  observance^  annoyance 
from  delay,  or  other  sources,  would  be  of  less  frequent  oc^ 
currence.  Courts  are  clothed  with  power  to  prescribe  such 
rules  of  proceeding  appertaining  to  their  jurisdiction  as  may 
be  necessary  and  useful  in  the  exercise  of  their  functions,  and 
which  have  not  been  established  by  law.  These  rules  become 
in  effect  laws,  which  may  be  modified  or  repealed  by  the 
power  from  which  they  emanate,  but  they  ought  not  to  be 
relaxed,  or  suspended,  to  meet  temporary  convenience,  or  to 
be  accomodated  to  the  ever-varying  circumstances  of  time. 
The  evils  that  would  arise  from  a  vacillating  and  uncertain 
operation  of  such  rules  are  more  and  greater  than  any  that 
would,  by  such  lax  operations,  be  obviated."  (18  Louisiana, 
703.) 

It  is  not  material  whether  the;  power  of  the  courts  to  make 
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rules  for  the  orderly  conduct  of  its  business,  is  derived  from 
the  statute,  or  from  the  inherent  power  which  the  courts  pos- 
sess for  that  purpose,  as  in  either  case,  the  rule,  to  be  valid, 
must  not  be  in  conflict  with  any  constitutional  provision  or 
legislative  enactment.  But  when  deliberately  made  and  pro* 
mulgated,  and  not  repugnant  to  law,  the  decisions  are  uni- 
form that  such  rules  have  the  force  and  effect  of  law,  and 
are  equally  binding  upon  the  court  and  litigants.  The 
court  may  modify,  change,  or  rescind  any  of  its  rales,  or  it 
may  reserve  the  exercise  of  discretion  for  particular  cases,  but 
while  they  are  in  force,  and  without  any  such  qualification  re- 
served, they  must  be  applied  to  all  cases  coming  ^thin  their 
provisions.  As  none  of  these  petitions  were  filed  withtn  the 
time  prescribed  by  the  rule,  it  follows  that  the  rehearing  can- 
not be  gpranted. 

Sehearing  denied. 


STATE  V.  TILLBT. 

HuftDv-GusDT  Dance  Houses. 

A  boQse  kept  for  pnblie  daneing  simply  is  not  a  '"hnrdy-gardy*  house, 
within  the  meaning  of  the  act  of  the  legislatare,  passed  Octobeif  22, 
1864,  entitled,  "An  act  to  regulate  hordy-gardy  dance  houses." 

Appeal  from  Wasco.    The  facts  are  stated  in  the  opinioiL 
B.  Whitien,  for  respondent. 
/.  E.  Atwater,  for  appellant 

By  the  Court,  Watson,  J. : 

The  defendant,  Tilley,  was  indicted  by  the  grand  jury  of 
Wasco  connty,  on  the  5th  day  of  July,  1880.  The  part  of 
fhe  indictment  charging  his  alleged  ofFenoe  is  as  follows : 

"Taylor  Tilley  is  accused  by  the  grand  jury  of  the  county 
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of  Wasco,  state  of  Oregon,  by  this  indictment,  of  the  crime 
of  keeping  a  dance  house,  without  first  having  obtained  a 
license  therefor,  committed  as  follows:  **The  said  Taylor 
Tilley,  on  the  first  day  of  March,  A.  D.  1880,  and  at  divers 
times  between  that  time  and  the  finding  of  this  indictment, 
in  the  county  and  state  aforesaid,  did  then  and  there  wilfully 
and  unlawfully  keep  a  public  dance  house,  without  first  having^ 
obtained  a  license,  agreeably  to  the  law  for  that  purpose,  and 
then  and  there  failed  and  neglected  to  secure  and  obtain  a 
license  therefor ;  and  then  and  there  did  suffer  and  permit  cer- 
tain persons,  as  well  men  as  women,  to  frequent  said  house, 
as  well  in  the  night  as  in  the  day,  and  then  and  there  to  be 
and  remain  engaged  in  public  dancing.  The  said  Taylor 
Tilley  being  then  and  there  the  keeper  of  said  dance  house." 

Defendant  demurred  to  this  indictment,  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  public 
offence  or  crime.  The  court  overruled  the  demurrer,  and  the 
defendant  thereupon  entered  his  plea  of  not  guilty. 

A  trial  was  had,  and  the  jury  having  found  a  verdict  of 
guilty  as  charged  in  the  indictment,  the  court,  on  July  28, 
1880,  sentenced  the  defendant  to  pay  a  fine  of  'five  hundred 
dollars,  with  the  usual  alternative  of  imprisonment  in  case  of 
default  in  payment  of  such  fine. 

From  this  judgment  this  appeal  has  been  brought.  As 
shown  by  the  bill  of  exceptions,  several  instructions  were 
asked  by  defendant's  attorney's  at  the  trial,  which  were  refused 
by  the  court.  To  this  ruling  counsel  for  defendant  excepted, 
and  also  excepted  to  several  instructions  given  by  the  court. 

Bjit  we  think  they  raise  substantially  the  same  question 
made  on  the  demurrer  to  the  indictment,  and  that  the  same 
determination  will  apply. 

The  indictment  was  found  under  the  provisions  of  the  act 
of  the  legislature  passed  October  22,  1864,  entitled  "An  act 
to  regulate  hurdy-gurdy  dance  houses."  This  act  declares 
that  **from  and  after  the  first  Monday  in  December,  1864,  no 
person  or  persons  shall  be  allowed  to  keep  any  house  for  the 
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public  dancing  commonly  called  hurdy-gurdies,  unless  licensed 
to  do  80,  as  provided  by  this  title.  ** 

Miscellaneous  laws  (Code  of  1872),  page  652,  sees.  18  and 
19,  provide:  ^' Every  such  person,  or  persons,  so  engaged  in 
keeping  such  hurdy-gurdy  house,  shall  pay  for  such  privilege 
one  hundred  dollars  per  month,  and  no  license  shall  be  granted 
for  a  less  term  than  one  month."  Sec.  20  gives  the  form  of 
license  to  be  used.  It  is  to  ''keep  a  hurdy-gurdy  house.'' 
Sec.  22  declares  that  any  person  who  suffers  or  permits  the 
dancing  described  in  this  title,  in  any  house,  tenement  or 
building,  room  or  part  thereof,  owned  or  occupied,  or  con- 
trolled by  him,  is  to  be  deemed  a  keeper  of  such  dance  house,  | 
within  the  meaning  of  this  title^  and  shall  be  required  to 
license  accordingly." 

It  is  plain  from  an  examination  of  these  provisions  of  the 
statute,  that  the  legislature  intended  to  exact  a  license  only 
from  those  who  should  keep  houses  for  that  species  of  public 
dancing  commonly  called  "hurdy-gurdies,"  at  the  time  of  its 
passage,  and  that  keepers  of  houses  for  public  dancing,  mere- 
ly, are  not  within  the  meaning  of  its  requirements  as  to  ob- 
taining license. 

The  indictment  in  this  case,  neither  in  terms  nor  sub- 
stance, charges  the  defendant  Tilley  with  keeping  anything 
more  than  a  house  for  public  daiicing,  and  public  dancing 
generally,  and  in  our  judgment,  the  courts  are  not  at  liberty  ^ 

to  ignore  it.  We  are  clearly  of  the  opinion  that  the  indict- 
ment in  this  case  does  not  charge  the  defendant  Tilley  with  ^ 
any  offence  under  this  statute.  It  should  have  charged,  if 
8U2h  was  the  fact,  that  he  kept  a  house  for  public  dancing, 
commonly  called  hurdy-gurdies,  by  proper  allegations,  and 
thereby  afforded  him  an  opportunity  to  defend  against  the 
charge  on  his  trial  before  the  jury, 

Wp  have  not  attempted  to  define  the  meaning  of  the  term 
"hurdy-gurdies."  nor  do  we  conceive  it  necessary  to  do  so  in 
the  decision  of  the  case  before  us.  The  error  in  the  judgment 
of  the  court  below  did  not  consist  in  giving  a  wrong  inter- 
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pretation  to  that  term,  but,  as  we  view  it,  in  rejecting,  al- 
together, the  limitation,  it  was  designed  by  the  legislature  to 
impose  upon  the  operation  of  the  statute  under  consideration. 
The  judgment  of  the  circuit  court  z&ust  be  reversed  with 
costs. 

Judgment  reversed. 


HEIRS  OF  CLARK  v.  T.  A.  and  J.  D.  ELLIS. 

Wills — County  Court — Jubisdiction. 

Wliere  a  luit  is  begun  by  petition  in  a  county  court  to  contest  tbe 
validity  of  a  will,  and  to  revoke  letters  testamentary,  which  ia  d»- 
murred  to  on  the  ground  that  the  court  has  no  jurisdiction:  Heldg 
that  the  demurrer  was  properly  overruled. 

Depositions — CxaTmcA.TE  or  Commissionib* 

Where  a  commissioner  is  appointed  by  a  county  court  to  take  the  deposi- 
tion of  a  witness  out  of  the  state,  to  interrogatories  thereto  annexed, 
and  return  the  same  in  a  sealed  envelope  to  the  clerk  of  said  county 
court,  and  in  pursuance  of  such  authority  the  answer  of  the  witness 
to  each  interrogatory  is  written  immediately  under  it^  and  the 
deposition  signed  by  the  witness,  and  appended  thereto  is  the  cer- 
tificate of  the  commissioner,  reciting,  among  other  facts,  that 
"having  read  said  commission,  and  having  administered  an  oath  to 
said  witness  that  the  answers  given  by  him  to  the  interrogatories 
and  cross-interrogatories  should  be  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  the  examination  was  proceeded  with,  and 
the  answer  of  the  witness  to  each  question  Is  written  as  given  by 
him,"  and  signed  by  said  commissioner,  and  such  certificate  wna 
objected  to  because  the  same  did  not  conform  to  the  requirements 
of  section  815,  nor  to  titles  three,  four,  seven  and  eight,  chapter 
nine  of  the  Oregon  Civil  Code:  Held,  that  section  809,  title  6, 
chapter  9,  civil  code,  only  requires  the  commissioner  to  certify  the 
deposition  to  the  court,  and  that  this  is  sufficiently  done  when  he 
certifies  that  the  following,  or  foregoing,  or  accompanying,  is  the 
examination  of  the  witness,  given  upon  his  oath  or  affirmation,  '^bj 
me  duly  administered,  in  answer  to  interrogatories  hereto  annexed 
to  the  commission,  or  as  therein  statedi"  and  that  it  was  error  to 
suppress  said  deposition* 
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Insakitt — ^Deubium — ^Pbxsumftion. 

Where  the  evidence  showed  that  the  testator  was  old,  infirm  and  afflicted 
with  disease  which  caused  him  much  suffering,  and  who,  at  times, 
and  when  under  the  influence  of  fever,  was  flighty  and  wandering  in 
mind,  his  thoughts  tossed  about  and  distracted,  his  conversation  wild 
and  incoherent,  his  face  flushed  and  fevered,  and  his  actions  in 
marked  eontraf*  to  faia  ordinaij  behavior:  M^dg  thiat  such  symptoma 
indicate  delirium. 

Delirium  is  a  temporaiy  derangement  of  the  mind,  and  is  always  pre- 
ceded or  attended  by  a  feverish  and  highly  diseased  state  of  the 
body.  It  may  vary  in  intensity  from  slight  wanderings  of  the  mind 
to  more  violent  mental  derangement,  and  it  may  be  accompanied,  in 
a  greater  or  leas  degree,  with  stupor  or  insensibility. 

In  such  ease  the  rule  of  law  is  that  a  continuing  insanity  is  never  to  be 
presumed,  where  the  malady  with  which  the  person  was  affected  was 
in  its  nature  temporary  and  oecaaionaL 

TSSTAMENTABT  CAPACITY — ^BXTBDEK  OF  FrOOF. 

Teitamentary  capacity  impliea  that  the  testator  fully  understands  what 
he  is  doing,  and  how  he  ia  doing  it.  He  moist  have  mind  and 
memoxy  sufficiently  sound  to  enable  him  to  know  and  to  understand 
the  business  in  which  he  was  engaged  when  he  executed  the  will. 

The  unreasonableness  of  a  testator's  prejudice,  the  unfairness  of  his 
disposition  of  his  property,  his  disregard  of  the  claims  of  natural 
affection,  are  not  of  themselves  alone  sufficient  to  induce  a  court  to 
repudiate  his  will.  If  he  possessed  testamentary  capacity,  and  the 
win  was  the  product  of  his  own  free  agency,  his  right  to  dispose  of 
his  property  as  he  pleases  ia  as  absolute  and  sacred  as  any  other 
right  whieh  he  possesses. 

Where  the  evidence  showed  that  prior  to  the  ezecition  of  the  will,  the 
testator  was  subject  to  deiiriona  states  of  mind,  wh'-cb  were  only 
occasional  and  temporary,  and  superinduced  by  f.  ver  upon  a  diseased 
bodj,  but  which,  during  the  continuance  of  such  delirious  state  of 
mind,  visibly  affected  his  mental  powers:  Beldf  that  the  evidence 
most  show  that  these  delirious  states  of  mind  ex'sted  at  the  time 
the  will  was  executed,  in  order  to  affect  its  vaiidity. 

The  presumption  of  law  is  always  in  favor  of  sanity,  and  the  burden  of 
proof  lies  on  the  contestants  of  the  will,  unless  a  previous  bt.iCe  of 
habitual  or  permanent  insanity  has  been  shown,  in  which  case  the 
hnrden  of  proof  is  shifted. 

The  eapaeity  of  the  testator  is  to  be  tested  at  the  time  of  the  execution 
of  the  will,  and  the  evidence  of  the  attesting  witnesses,  all  other 
things  being  equal,  are  most  to  be  relied  on. 

Afpeal  from  Union. 
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W.  Lair  Hill,  for  appellant. 

E.  C.  Branaugh,  for  respondent. 

By  the  Court,  Lord,  C.  J. : 

This  proceeding  was  originally  commenced  in  the  eonnty 
court  of  Union  county,  by  petition  of  respondents  as  the  heirs- 
at-Iaw  of  William  Clark,  deceased,  against  the  appellants,  to 
set  aside  the  will  of  said  Clark,  and  to  revoke  the  probate 
thereof. 

The  grounds  set  forth  in  the  petition  are  a  want  of  testa- 
mentary capacity  in  the  testator,  and  undue  influence  exer- 
cised over  him  by  the  said  T.  A.  Ellis,  and  J.  D.  Ellis^  his 
wife,  appellants  as  aforesaid. 

From  the  pleadings  it  appears,  that  on  the  18th  day  of 
May,  1878,  the  said  William  Clark  made  his  will,  in  which 
the  said  T.  A.  Ellis  was  named  as  executor,  and  the  said  J. 
D.  Ellis  was  sole  legatee  and  devisee.  On  the  28th  day  of 
May,  1878,  the  said  William  Clark  died,  and  on  the  8th  day 
of  June,  1878,  the  will  was  admitted  to  probate  in  the  county 
court  of  Union  county,  without  notice  to  respondents,  and  the 
said  T.  A.  Ellis  having  qualified  as  executor,  proceeded  to 
administer  upon  said  estate.  *  On  the  20th  day  of  June, 
1879,  the  respondents  filed  their  petition  to  set  aside  said  will 
and  cancel  the  letters  testamentary  issued  thereon.  The  said 
appellants,  having  been  cited,  appeared  and  demurred  to  the 
petition,  on  the  ground  that  the  court  had  no  jurisdiction  of 
the  suit. 

The  county  court  overruled  the  demurrer,  whereupon  the 
appellants  answered,  and  the  cause  being  at  issue,  a  trial  was 
had,  which  resulted  in  a  decree  as  prayed  for  in  said  petition. 
From  this  decree  the  appellants  appealed  to  the  circuit  court 
of  Union  county,  by  which  court  the  decree  of  the  said  county 
court  was  affirmed,  and  the  appeal  as  to  Appia  Clark  dis- 
missed, she  being  found  not  to  be  the  widow  of  William 
Clark,  by  reason  of  a  divorce  from  him  prior  to  his  death. 
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From  this  decree  of  the  circuit  court  an  appeal  has  been  taken 
to  this  court. 

The  chief  objection  made  upon  the  argument  of  the  demur- 
rer was  that  the  county  court  had  no  jurisdiction  of  the  suV 
jeet  matter — ^that  the  jurisdiction  to  annul  wills  is  not  a  mat- 
ter pertaining  to  probate,  and  is  not  vested  in  the  county 
eourt,  either  by  the  constitution  or  by  statute— and  that 
original  jurisdiction  of  such  causes  belongs  to  the  circuit  court. 
In  support  of  this,  counsel  have  cited  us  to  the  case  of  Brown 
▼.  Broum^  7  Oregon,  285.  That  was  a  suit  brought  to  quiet 
title  to  certain  lands  sold  by  the  executors  and  trustees  of 
Cyrus  Olney,  deceased.  By  his  will,  Olney  had  devised  all 
his  real  estate  to  J.  O.  Hustler  and  H.  S.  Aiken,  in  trust: 
First,  to  pay  all  his  debts,  and  second,  to  hold  the  residue  in 
perpetuity  for  the  benefit  of  the  town  of  Astoria,  etc.,  and 
the  trustees  w^re  appointed  executors.  The  will  was  duly 
admitted  to  probate,  and  letters  testamentary  issued  to 
the  exeeutors  named  in  the  will.  For  the  purpose  of  pay- 
ing the  debts  of  Olney,  the  lands  in  dispute  were  sold. 
Several  years  afterwards  the  heirs-at-law  of  Olney  filed  a 
petition  in  the  county  court  to  set  aside  said  will  and  revoke 
the  letters  testamentary,  etc.,  which  resulted  in  a  decree  as 
prayed  for.  The  heirs-at-law  of  Olney  claimed  to  be  the 
owners  of  the  land  sold  by  the  executors  for  the  payment  of 
his  debts,  and.  in  consequence  of  such  claim  the  purchasers 
brought  suit  to  quiet  their  title.  One  of  the  defenses  was, 
that  the  will  having  been  declared  void  by  the  county  court, 
the  sale  of  the  land  was  thereby  annulled.  To  this  conclu- 
sion, that  the  sale  of  the  land  was  thereby  annulled  as  the 
effect  of  the  decree  of  the  county  court  declaring  the  will 
void,  the  court  refused  to  give  its  consent,  and  declared  the 
law  to  be  otherwise ;  that  the  legal  consequence  of  the  decree 
of  the  probate  court  was  not  to  annul  the  sale  of  the  land 
made  by  the  executors  under  the  will  before  its  validity  was 
eontested,  and  while  it  remained  unannulled.  The  court  say: 
"The  probate  court  had  exclusive  jurisdiction  of  the  subject 
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matter  in  regard  to  the  probate  of  what  purported  to  be  the 
will  of  Cyrus  Olney.  It  was  duly  proved  to  be  his  will  before 
that  courts  and  letters  testamentary  were  issued  thereon^  and 
until  these  proceedings  were  annulled  the  validity  of  the  will 
could  not  be  collaterally  drawn  into  question  by  any  one,  nor 
by  any  other  court.  Administration  of  the  estate  under  it 
could  be  conducted  and- enforced  as  under  any  other  will,  duly 
proved.  Such  being  the  case,  all  acts  done  in  the  due  course 
qt  administration,  while  the  will  remained  unannulled  and  the 
letters  testamentary  were  unrevoked,  must  be  heild  entirely 
vaUd/' 

The  jurisdiction  of  the  county  court,  in  a  proper  proceed- 
ing to  set  aside  wills  and  to  revoke  letters  testamentary,  is  not 
questioned.  On  the  contrary,  it  seems  to  us,  from  the  facts 
before  the  court,  and  the  language  used  in  respect  *o  those 
facts,  such  jurisdiction  is,  at  least,  impliedly  admitted,  for  the 
court,  in  substance,  decides  that  the  effect  of  the  decret/  of  the 
coimty  court  in  declaring  the  will  void,  cannot  be  to  render 
invalid  those  acts  of  the  executors  done  in  the  due  course  of 
administration,  before  the  validity  of  the  will  was  contested; 
and  while  it  remained  uncancelled,  and  the  letters  testament- 
ary were  unrevoked.  By  section  twelve  of  article  eight  of 
state  constitution,  it  is  provided  that  the  county  courts  shall 
have,  among  other  things,  the  jurisdiction  pertaining  to  pro- 
bate courts.  In  pursuance  of  this  provision,  the  legislature 
has  enacted  that  the  '^  county  court  has  exclusive  jurisdiction, 
in  the  first  instance,  pertaining  to  a  court  of  probate :  1.  To 
take  proof  of  wills.  2.  To  grant  and  revoke  letters  testa- 
mentary of  administration  and  guardianship, '^  etc. 

It  has  already  been  decided  that  the  judgments  and  decrees 
of  the  county  court  are  to  be  held  conclusive  in  collateral  pro- 
ceedings, and  in  every  instance,  until  they  are  vacated  by 
proceedings  on  appeal,  or  successfully  impeached.  (Janes  ▼. 
Dore,  6  Oregon,  188.) 

In  the  case  of  Hubbard  v.  HtLbbard^  the  grounds  of  con- 
test, and  the  proceedings,  were  virtually  the  same  as  in  the 
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ease  under  consideration.  The  will  was  admitted  to  probate 
by  the  coonty  court  ex  part^,  and  without  notice,  and  subse*' 
qnently  its  validity  was  contested  in  the  same  court,  on  the 
grounds  of  a  want  of  testamentary  capacity  and  undue  in- 
fluence. The  court  held  that  where  a  will  had  been  probated 
by  proceedings  ex  parte,  as  in  thii^  case,  and  the  validity  of 
the  will  is  attacked  by  a  direct  proceeding,  based  on  sufficient 
allegations,  it  is  incumbent  on  those  affirming  the  validity  of 
the  will  to  re-probate  the  same  de  n&vo,  by  original  proof,  in 
the  same  manner  as  if  no  probate  thereof  had  been  had,  and 
that  the  burden  of  proof  in  every  such  proceeding  lies  upon 
the  party  propounding  the  will,  as  to  every  fact  not  waived 
or  admitted  by  the  pleadings.     (7  Or.,  43.) 

The  re-probate  required  when  the  validity  of  the  will  in 
attadced,  the  issue  formed  in  every  such  proceeding  of  which 
the  party  propounding  the  will  has  the  ontis  probandi,  is  a 
subject  matter  of  the  same  jurisdiction  as  the  probate  of  a 
will  of  which  the  county  court  has  the  exclusive  jurisdiction 
in  the  first  instance^  under  the  statute  above  cited.  In  such  a 
proceeding,  if  the  evidence  should  satisfy  the  court  that  the 
will  admitted  to  probate,  and  upon  which  letters  testamentary 
had  been  issued  by  the  court,  was  not  the  will  of  the  testator, 
the  authority  of  the  court  to  declare  such  will  void,  and  "to 
revoke  the  letters  testamentary,"  cannot  be  questioned.  In 
our  opinion  the  demurrer  was  ptoperly  overruled. 

The  next  objection  is,  that  the  court  erred  in  suppressing 
the  deposition  of  Dr.  H.  B.  Drake.  The  deposition  was  taken 
by  Robert  A.  Leggitt,  clerk  of  Wayne  county,  Michigan; 
under  a  commission  issued  to  him  from  the  county  court  of 
Union  county,  Oregon.  The  commission  appoints  him  a  com- 
missioner to  examine  Dr«  H.  B.  Drake,  a  witness,  and  author-* 
izes  him  at  certain  days,  to  be  by  him  for  that  purpose 
appointed,  to  administer  an  oath  to  said  witness,  and  to  take 
the  deposition  of  sldd  witness,  in  answer  to  the  interroga- 
tories thereto  annexed,  and  to  have  him,  the  said  witness, 
sign  his  deposition  after  the  same  has  been  reduced  to  writing. 


\ 
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and  to  sign  the  same  himself,  and  certify  the  said  deposition 
to  the  said  county  court,  in  a  sealed  envelope,  directed  to  the 
clerk  of  said  county  court,  of  Union  county.  Immediatdy 
under  each  iaterrogatory,  the  answer  to  it  is  written,  and  the 
deposition  is  signed  by  the  witness.  The  certificate  is  an- 
nexed to  the  deposition,  and  signed  by  the  commissioner,  and 
recites,  among  other  faets,  that  ^'haying  read  said  commission, 
and  having  administered  an  oath  to  said  witness  that  the 
answers  given  by  him  to  the  interrogatories  and  cross-inter* 
rogatories  should  be  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  the  examination  was  proceeded  with,  and  the 
answer  to  each  question  is  written  as  given  by  him."  The 
objection  is  that  the  certificate  of  the  commissioner  doeH  not 
conform  to  the  requirements  of  section  815,  nor  to  titles  three, 
four>  seven  and  eight,  of  chapter  nine,  Oregon  civil  code.  A 
9li^t  examination  will  make  it  apparent  that  neither  this 
section,  nor  those  titles  of  chapter  nine  of  the  code,  are  appli- 
cable in  determining  the  sufficiency  of  a  certificate  to  deposi- 
tions taken  out  of  the  state,  upon  written  interrogatories. 
•  It  is  section  809  of  title  6,  chapter  9,  of  the  Oregon  civil 
code,  which  provides  for  the  certificate  to  depositions  taken 
out  of  the  state.  This  section  (809)  only  requires  that  the 
commissioner  shall  '' certify  the  deposition  to  the  court." 
And  this,  Judge  Deady  says,  is  sufficiently  done  when  he 
certifies  the  following,  or  foregoiog,  or  accompanying,  is  the 
examination  of  the  witness  given  upon  his  oath,  or  affirma- 
tion, by  me  duly  administered,  in  answer  to  the  interroga- 
tories annexed  to  the  commission,  or  as  therein  stated. 
{K eerie  v.  Meade,  3  Peters,  1.) 

This  certificate,  appended  to  the  examination,  stales  that 
the  witniBss  'testified  in  the  above  case  as  found  above;  that 
is,  in  answer  to  the  interrogatories  annexed  to  the  commis- 
sion."    {Jones  V.  Oregon  C.  B.  Co.,  3  Sawyer,  (U.  S.)  528.) 

This  brings  us  to  the  consideration  of  the  evidence. 

It  appears  that  the  testator  was  about  seventy  years  of  age 
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St  the  time  of  his  death ;  that  he  was  married  to  his  wif  e^ 
Appia,  in  Oeimessee  county,  New  Yox^  in  1829,  and  that 
subsequently  they  removed  to  Illinois;  that  eight  children, 
sU  of  whom  are  now  Uvisg,  wa*e>born  of  said  marriage;  that 
the  testator  left  his  home  in  IllinoiB  in  1850,  and  went  to 
Calif omia  '^to  hunt  gold,"  that  up  to  thiis  laJSt  date  he  had 
provided  for  his  family ;  that  f ob  several  years  after  his  deh 
parture,  he  eorresponded  oecasionally  with  his-  family,  prin^ 
eipally  with  his  oldest  daughter,  Beriilthia;  that  this  cor- 
respondence  ceased  about  the  year  1860,  in  consequeQ^e,  it 
seems,  of  a  letter  of  his  to  Berinthia  having  been  returned  to 
him  by  heir  husband;  that  in  1857  his  wife,  Appia,  proeuited 
a  divorce  in  Scott  county,  Illinois ;  that  in  1864  the  testator 
met,  in  Salem,  Oregon,  S.  T.  Newhard,  whDse  acquaintance 
he  had  previously  made  in  Sacramento,  Celifomia,  in  1859 ; 
that  they  ''bought  provisions  together,  went  to  Eastern  Ore^ 
gon,  and  engaged  as  partners  in  business,  keeping  Hot  Lake 
House,  farming  and  raisiag  stock;"  that  they  have  lived 
together — except  a  short  time  before  his  death — and  con^ 
tinned  to  do  business  ais  partners,  until  his  decease;  that 
the  testator  had  been  sick  some  time  prior  to  his  death,  grow- 
ing worse  in  the  spring  of  1878 ;  that  about  seven  weeks  be* 
fore  he  died,  he  went  to  Ellis',  and  while  there  he  made  his 
will,  by  which  he  disinherited  his  children,  and  bequeathed 
and  devised  all  his  property,  personal  and  real,  to  Mrs.  J.  D.  a 

filhs,  after  the  payment  of  his  debts,  and  that  about  ten  days 
diet  the  execution  of  said  will  he  died.  N 

It  appears  from  the  testimony  of  Newhard,  that  daring  the 
winter  and  spring  of  1878,  the  testator  was  in  ill  health,  and 
badly  afflicted  with  disease,  which,  at  times,  affected  hi» 
mental  powers.  He  says,  "his  lungs  were  almost  entirely 
gone,  lus  livet  was  badly  deranged,  and  he  had  an  abscess  on 
his  leg,  under  his  knee."  He  suffered,  too,  from  rheumatism, 
which  first  manifested  itself  in  the  summer  of  1867.  But  in 
the  winter  and  spring  of  1878,  his  maladies  grew  worse,  and 
his  eonstitutioii   rapidly    gave   way    before  the  inroads  of 
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disease,  which,  at  times,  and  when  xinder  the  influence  of 
fever,  or  sufferings  from  acute  pain,  visibly  affected  his  powers 
of  mind.  It  seems  that  about  this  time  he  insisted  on  taking 
a  mud  bath,  which  Newhard  tried  to  prevail  on  him  not  to 
take  on  account  of  the  weak  state  of  his  health.  He  persisted, 
and  when  Newhard  fixed  tiie  bath  for  him,  he  refused  to  take 
it  theuv  He  did,  however,  take  the  bath  while  Newhard  was 
out  at  bis  work,  and  on  his  return  he  told  Newhard  that  he 
"  got  in  the  bath,  and  it  was  so  hot  that  it  oame  near  burning 
him,  and  that  he  had  to  make  three  efforts  before  he  eould 
place  himself  on  the  slats." 

From  that  time  he  became  possessed  of  the  n'otion  that 
Newhard  had  ^' fixed  a  trap"  in  the  bath  to  suffocate  him. 
He  would  repeat  it  over  and  over  again,  to  his  friends  and 
neighbors,  when  they  called  to  see  him.  It  was  an  unjust 
suspicion,  and  according  to  our  view  of  the  evidence,  without 
any  foundation  in  truth.  There  is  no  witness  who  brieves  it, 
and  many  of  them,  but  without  much  success,  undertake  to 
disabuse  his  mibd  of  its  improbability  and  groundlessness. 
It  is  a  suspicion,  though,  that  one  of  his  age,  infirmities,  and 
condition  of  health,  under  the  peculiar  cireumatances  of  his 
situation^  and  when,  according  to  the  testimbny  of  Slater, 
he  complained  of  *' Newhard  being  cross  to  him,  and  not 
waiting  on  him  properly,  said  Newhard  thought  he  was  a 
burden  to  him  and  wanted  to  get  rid  of  him;  said  Newhfird 
would  get  rid  of  him,  that  he  was  going  in  a  few  days  to  the 
house  of  the  best  woman  living — Mrs.  Ellis,"  might  be  liable 
to  Entertain,  without  furnishing  any  proof  of  m^ital  aberra- 
tion, 01^  a  loss  of  understanding. 

'  About  this  time,  according  to  the  testimony  of  Newhard, 
the  change  in  the  conduct,  Conversation  and  mental  peculiari- 
ties of  the  testator  became  noticeable.  He  says  he  would  talk 
silly  with  any  person,  and  say,  "If  you  see  any  one  teU  them 
Clark  is  crazy."  Tet  he  must  have  been  conscious  of  such 
conditions  of  his  mind,  although  he  may  not  have  possessed 
the  will-power  at  the  time  to  control  his  "silly  talk,"  for 
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Newhard  says:  ''When  I  would  come  home  in  the  evening, 
Clark  would  say,  'I  have  been  talking  like  a  crazy  fpol  all 
day.' " 

Several  other  witnesses  testify  to  a.  similar  state  of  facts. 
One  says,  ''he  talked  right  straight  along,  first  about  pne 
thing  and  then  about  another."  Another  witness  says,  "he 
told  me*  a  lot  of  stuff,  which  he  said  he  had  never  told  any- 
body else.  I  got  up  to  start,  when  he  stopped  me.  He  said 
he  did  not  want  anybody  to  talk  when  they  called  to  see  him, 
and  he  still  kept  on  talking — ^told  me  if  I  saw  any  one  on  this 
way,  tell  them  to  call  and  see  him ;  that  he  bad  a  streak  of 
talking  on  him,  and  that  he  wanted  to  talk — did  not  want 
them  to  do  any  of  the  talking,  and  to  tell  them  he  was  crazy. ' ' 

Another  witness  says,  when  he  called  to  see  him  he  was 
lying  on  the  lounge,  and  be  asked  him  if  any  doctor  was 
attending  him.  He  said,  "damn  the  doctors,"  and  burst  out 
erying.  At  that  moment  a  young  man  entered,  the  house  with 
a  field  glass  swung  over  his  shoulders,  which  Clark  took  for  a 
"pill  wallet"  of  a  physician,  and  when  told  it  was  a  field 
glass,  he  broke  out  crying  again.  In  some  of  these  conversa- 
tions he  declared  it  to  be  his  intention  to  leave  his  property 
to  "poor  widows  and  orphans,  less  to  the  widows,  as  they 
might  marry  again  and  squander  it." 

It  would  seem  from  the  evidence  that  there  were  times,  or 
occasions^  when  he  appeared  to  be  in  a  sort  of  stupor,  f  rpm 
which,  when  first  aroused,  his  mental  faculties  were  confused 
and  clouded.  Slater  says:  "I  knocked  at  the  front  door  and 
there  was  no  response  to  my  knocking.  I  opened  the  door 
and  saw  Mr.  Clark  lying  on  the  bed.  He  seemed  to  be  asleep, 
I  ipoke  to  him;  he  woke  up,  and  did  not  know  me ;  asked  me 
what  my  name  was.  I  told  him,  and  he  seemed  to  understand 
who  I  was." 

The  occasion  referred  to  in  the  evidence  of  Newhard,  when 
the  testator  told  him  he  hqd  been  sleeping  all  day,  and  again 
the  next  evening  that  he  had  slept  all  day  again,  and  that  he 
had  never  done  such  a  thing  in  his  life  before,  were  probably 
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the  effect  of  stupor,  originating  in  the  condition  of  his  health, 
from  which,  when  aroused,  or  by  a  return  of  consciousness, 
he  thought  he  had  been  asleep. 

These  are  the  mosrt  marked  phases  of  the  mental  peculiari- 
ties of  the  testator  which  the  evidence  exhibits,  and  have  been 
selected  to  show  the  nature  of  the  facts  and  circumstances 
upon  which  his  insanity  has  been  predicated.  There  is,  how* 
ever,  a  good  deal  of  testimony,  both  for  the  contestants  and 
for  the  proponents  of  the  will,  that  shows,  in  our  judgment, 
that  these  states  of  mind  are  exceptional  and  temporary;  that 
ordinarily  he  was  rational,  and  in  his  conversations  and  con- 
duct he  exhibited  that  degree  of  sense  and  judgment  which 
usually  belongs  to  men  of  his  age  and  intelligence.  Besides, 
the  symptoms  manifested  in  his  conduct  and  conversation, 
taken  in  connection  with  his  age  and  sickness,  in  our  opinion, 
only  indicate  light-headedness,  or  delirious  states  of  mind, 
superinduced  by  fever;  at  such  times  his  mind  would  neces- 
sarily be  flighty  and  wandering,  his  thoughts  tossed  about  and 
distracted,  his  conversation  wild  and  incoherent. 

It  is  true  that  the  testimony  of  two  or  three  of  the  witnesses 
indicate  that  his  memory  was  failing,  but  this  was  to  be  ex- 
pected in  one  of  his  age,  and  might  be  said  of  a  multitude  of 
old  men,  whose  competency  for  any  business  is  never  ques- 
tioned. During  this  time  his  business  transactions  were  not 
numerous  nor  complicated,  but  the  evidence  shows  that  he 
was  not  neglectful  of  his  affairs,  and  that  he  fully  under- 
stood what  property  he  had,  and  its  value. 

Newhard  must  have  thought  he  was  competent  to  do  busi- 
ness, for  he  says:  *^When  I  was  improving  the  house  he 
wanted  to  pay  his  part  of  the  improvements,*'  which  certainly 
shows,  on  the  part  of  the  testator,  just  and  proper  concep- 
tions of  his  business  relations  and  duty,  and  it  was  settled 
by  note.  Again,  on  another  occasion,  subsequently,  he  exe- 
cuted to  the  testator  another  note,  and  made  some  arrange- 
ment in  the  interest  of  Mr.  Pratt,  by  which  he  rented  for  one 
year  the  testator's  interest  in  the  Hot  Lake  property. 
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Some  gtress  was  laid  on  the  fact  that  the  testator  wanted  to 
have  a  bond  canceled,  which  evinced  his  want  of  ordinary 
business  capacity,  but  the  evidence  shows  that  when  the 
nature  of  the  transaction  was  explained,  he  not  only  under- 
stood it,  but  was  satisfied  with  the  bond.  There  is  no  doubt, 
from  the  evidence,  that  the  testator  was  peevish,  of  irritable 
temper,  impatient  of  contradiction,  and  at  times,  when  his 
nervous  system  was  unduly  excited,  from  fever,  or  racked 
with  pain,  that  he  was  delirious,  or  ''out  of  his  head.''  Under 
such  dreumstanoes,  he  would  necessarily  be,  as  testified  to, 
gamdoas  and  incoherent  in  his  conversations,  affected  by 
spasms  of  crying,  his  bearing  and  conduct  in  striking  contrast  I 

to  his  usual  habits,  his  brain  confused  and  clouded,  and  his 
i^lition  and  judgment  temporarily  suspended.  Some  illus- 
tration may  be  found  of  this  in  the  testimony  of  Mr.  GkK)dall. 
He  says:  ''He  was  sitting  in  front  of  the  door — seemed  to  be 
suffering,  quite  sick,  his  face  was  very  much  flushed,  and  ap- 
parently had  a  high  fever."  In  the  conversation  which  en- 
sued he  betrayed  sitnilar  manifestations,  and  talked  very 
excitedly,  and  "I  told  him,  finally,  his  fever  was  too  high,  and 
that  he  had  better  talk  no  more."  It  never  occurred  to  this 
witness,  who  knew  him  well,  that  the  testator  was  an  insane 
man,  or  habitually  insane.  He  attributed  his  excited  conver- 
sation and  behavior  to  the  fever  in  his  sick  condition,  for  at 
other  times,  when  he  saw  him  afterwards,  he  says,  "he  ap^  ^ 

peared  free  from  fever,  and  his  conversations  were  reasona-  ^ 

ble."  This  indicates,  quite  plainly,  that  these  unusual  mani- 
festations of  the  testator,  to  which  witnesses  have  testified, 
depended  upon  feverish  states  in  his  diseased  condition,'  and 
that  when  his  mind  was  flighty  and  wandering,  or  delirious, 
it  was  primarily  due  to  this  cause,  which  was  occasional  and 
temporary,  and  sacceeded  by  a  return  to  his  normal  condition 
of  mind,  in  which  he  enjoyed  his  usual  and  ordinary  vigor  of 
understanding.  This,  we  think,  is  apparent  from  the  testi- 
mony of  several  of  the  witnesses  for  the  contestants.  In 
giving  the  result  of  the  impressions  that  his  looks;  conduct  and 
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.coxiyersatioii  produced  on  their  minds,  it  does  not  seem  to  us 
that  they  wish  to  be  understood  as  intending  to  eonyey  the 
i4ea  or  impression  that  he  was  permanently  insane,  or  that 
the  mental  peculiarities  which  they  observed  were  habituaL 

''At  times,"  says  Newhard,  ''he  would  talk  rather  foolish, 
be  sorry  for  it,  burst  iuto  tears,  and  take  a  crying  spell  over 
it,"  Evidently  implying  there  were  other  times  when  his 
mind  was  calm  and  in  its  normal  condition — ^free  from  the 
exciting  cause  which  produced  these,  manifestations.  "I 
could  not  ap^wer  the  questioi^  as  to  his  mental  capacity," 
aaya  witness  McComas,.  "but  I  thought  he  talked  very  wild 
that  day,  for  a  business  man,  from  wha^t  he  had  talked  to  me 
before.  But  I  did  not  know  the  cause  of  this.  There  might 
have  been  something  the  matter  with  him  I  knew  nothing  of." 
Mr.  McComaa  was  unwilling  to  give  the  imprescfion  of  insan- 
ity. He  knew  he  talked  differently  from  what  he  had  before 
to  him,  but  he  evidently  felt  that  it  was  due  to  some  present 
cause  in  his  sickness^  which  he  knew  nothing  about,  and 
which  was  of  a  temporary  character.  Another  witness 
thought  the  mind  of  the  testator  was  "liable  at  any  time  to 
drop  into  natural  groves,  and  seem  perfectly  rational. ' '  An- 
other witness,  who  thought  his  mind  was  weak  and  confused, 
considered  "he  was  perfectly  at  himself  part  of  the  time." 

These  selections,  taken  from  the  foremost  witnesses  for  the 
contestants,  are  certainly  not  calculated  to  impress  the  mind 
with  the  conviction  of  permanent  insanity.  At  most,  the  aber- 
rations to  wlpch  they  refer  are  not  habitual,  and  the  char- 
acter of  them,  taken  in  connection  with  all  the  facts,  and  his 
state  of  bodily  health,  make  it  evident  that  at  times  he 
delirious  from  fever,  and  talked  wildly  and  at  random. 

The  opportunities  of  several  of  the  witnesses  for 
the  habits  and  mental  peculiarities  of  the  testator  were  too 
Umited  to  entitle  any  opinion  they  might  express  to  maeh 
consideration.  Some  only  saw  him  once,  and  then  only  for  a 
short  time,  and  others  express  an  opinion  ou  a  state  of  facts 
upon  which  it  would  be  unsafe  to  rely. 
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'' Casual  observeis/'  says  Mr.  Redfield,  ''those  but  slightly 
acquainted  with  the  person,  are  liable  to  very  great  misappre^ 
hension  in  regard  to  the  capacity  of  aged  persons.  To  a  cor^ 
reet  estimate  upon  the  subject,  it  iseeiBS  to  be  requisite  that 
one  should  not  only  possess  general  skill  and  experience  upon 
the  question,  but  that  he  should  either  have  had  long  and 
familiar  acquaintance  with  the  particular  person,  or  at  least 
ample  opportunity  to  observe  the  precise  state  of  the  mental 
powers." 

If  this  be  true  of  aged  persons,  of  whom  the  testator  was 
one,  it  certainly  applies  with  much  force  to  the  circumstanced 
of  his  case.  In  the  view  thus  far  taken  we  have  purposely 
ezcladed  from  consideration,  with  but  one  exception,  the  tes^ 
timony  of  the  proponents  of  the  will.  But  this  view  is  not 
ineonsistent  with  the  facts  upon  which  their  witnesses,  the 
majority  of  whom  were  friends  and  intimate  acquaintances  of 
the  testator,  express  the  opinion  of  his  sanity.  The  facts  and 
circumstances  which  they  relate  only  confirm  our  opinion  that 
the  whole  testimony,  taken  together  during  this  period,  shows 
about  this  state  of  facts:  That  the  testator  was  old,  infirm, 
afflicted  with  disease,  which  caused  him  much  suffering,  and 
lAieh,  at  times  and  when  intensified  by  fever,  deranged  his 
nervous  system  and  produced  temporary  delirium.  That  the 
mental  aberration  which  the  testator  exhibited  was  the  pro- 
duet  of  his  disease,  intensified  by  fever,  which,  at  such  times,  ^ 
clouded  his  intellectual  faculties,  and  deprived  him  of  mental 
control  and  direction.  ^ 

Mr.  Redfield,  in  his  valuable  work,  says:  "The  delirium  of 
disease  very  closely  resembles  ordinary  insanity,  so  that  the 
patient,  when  in  fever,  is  often  supposed  to  be  insane,  and  as 
such  has  often  been  removed  to  the  hospital  for  the  insane.'' 
It  is  not  strange,  then,  that  some  of  the  witnesses,  when  they 
heard  the  incoherent  talk  of  the  testator,  and  observed  his 
excited  behavior,  should  have  thought  he  was  insane. 

On  this  same  subject,  Chancellor  Bland  sajrs:  ''What  is 
commonly  called  delirium  is  always  preceded  or  attended  by 
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a  feverish  and  highly  diseased  state  oi^  the  body.  Hid 
thoughts  seem  to  drift  about — ^wildering  and  tossing  amidst 
distracted  dreams.  And  his  observations,  when  he  makes 
any,  as  often  happens,  are  wild  and  incoherent.''  (1.  Bland 
Ch.,  370.) 

These  delirious  states  of  mind  in  the  testator,  were  indi- 
cated by  his  spasms  of  crying,  his  incoherent  talk,  his  flushed 
face  and  fevered,  look,  his  recited  behavior,  and  marked 
change  in  his  habits  and  mental  peculiarities.  But  the  evi* 
dence  shows  that  these  manifestations  were  not  eontinuous 
and  permanept,  but  occasional  and  temporary,  dependent 
upon  the  rise  and  fall  of  his  physical  health,  and  his  freedom 
from  fever  and  suffering. 

In  such  cases  the  rule  of  law  is,  that  a  continuing  insanity 
is  never  to  be  presumed,  where  the  malady  with  which  the 
testator  was  affected  was  in  its  nature  occasional  and  tem- 
porary. 

On  the  8th  day  of  April,  1878,  the  testator  left  his  own 
residence  at  Hot  Lake  House,  and  went  to  reside  at  the  hovse 
of  Ellis,,  a  neighbor  acquaintan<^e,  for  the  purpose,  as  it  ap- 
pears, of  being  nursed  and  cared  for.  It  was  not  -possible, 
living  alone  as  he  and  Newhard  did,  at  their  home,  for  New* 
hard  to  give  him  the  care  and  attention  his  -sick  condition 
required.  He  did,  undoubtedly,  the  best  he  could  under  the 
circumst€Lnces,  but  the  business  in  which  they  were  engaged 
necessarily  required  him  to  be  absent  at  work  during  the  day, 
and  the  testator  was  too  sick  to  be  left  alone,  as  he  often  was. 
The  testator,  of  his  own  accord,  went  to  Ellis ',  because,  as  he 
said  himself,  he  thought  Mrs.  Ellis  was  a  good  nurse,  and  he 
would  be  better  provided  for,  and  more  comfortable  than  it 
was  possible  to  be  at  his  own  residence.  He  remained^  at 
Ellis'  until  he  died,  which  was  about  the  period  of  seven 
weeks.  He  executed  his  will  on  the  18th  day  of  May,  1878, 
and  died  on  the  28th  day  of  May,  1878.  During  the  time  he 
was  there,  Newhard  visited  him  about  once  a  week,  and  Mr. 
Dick  two  or  three  times  during  this  period,  and  these  are  the 
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only  witnesses  (neither  of  whom  was  present  on  the  day  the 
will  was  executed)  whose  testimony  indicates  that  at  the  times 
when  they  saw  him  his  mind  was  unsound.  On  the  other 
handy  Mis.  Feebler  and  Mrs.  Oreen,  witnesses  for  the  con- 
testants, who  saw  and  conversed  with  him,  express  an  entirely 
opposite  opinion,  and  think  '^he  was  in  his  right  mind."  Mr. 
Qoodall  visited  him  two  or  three  times  while  at  EUi^',  and  on. 
one  occasion  for  the  purpose  of  buying  from  him  some  barley, 
and  the  conversation  and  circumstances  which  he  details,  show 
that  he  was  rational,  and  talked  and  behaved  with  sense  and 
judgment.  Mr.  T.  A.  Wallace  saw  him  and  conversed  with 
tjini,  as  also  did  C.  S.  Eahler  and  Mrs.  Mary  Wallace,  and  the 
impression  which  his  conduct  and  conversation  produced  on 
their  minds  was  that  the  testator  was  sane,  and  ''in  bis  right 
mind"  The  facts  and  circumstances  which  they  relate  of  his 
bearing  and  conversation,  are  susceptible  of  no  other  conclu- 
sion. Mr.  EUis,  the  executor,  and  Mrs.  Ellis,  the  devisee  of 
the  will,  express  the  same  opinion.  There  is  no  doubt,  from 
the  evidence,  that  the  testator  was  more  comfortable  at  Ellis', 
in  less  pain  and  more  free  from  fever.  Mr.  Qoodall  noticed 
this.  He  says:  ''Each  time  I  saw  him  at  Ellis'  he  appeared 
free  from  fever,"  and  the  result  was,  as  the  evidence  shows, 
that  his  conversations  were  "reasonable,"  and  he  displayed 
that  sagacity  and  judgment  which  belong  to  men  of  his  age, 
intelligence  and  condition  in  life.  That  there  was  one  or  two 
occasions,  while  at  Ellis',  when  his  mind  was  flighty  and  wan-  r 

dering,  and  he  exhibited  manifestations  similar  to  what  was  ^ 

testified  to  when  at  Hot  Lake,  is  doubtless  true.  Banton  tes- 
tifies to  a  conversation  he  had  with  Mr.  and  Mrs.  Ellis,  in 
which  Ellis  said  that  "Clark  got  on  a  wild  tantrum  spell  the 
other  night."  This  circumstance,  as  related  by  Mrs.  Ellis,  in 
her  testimony,  of  his  refusal  to  sleep  in  his  bed-room ;  his 
coming  out  upon  his  crutches  into  the  sitting-room,  and  sit- 
ting down  on  the  lounge ;  of  his  angry  and  impatient  conduct 
when  they  tried  to  persuade  him  to  return ;  of  his  sliding  off 
the  lounge  on  the  floor,  and  the  arrangements  they  had  to 
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make  for  him  to  sleep  there,  to  pacify  him,  indicates  a  fever- 
ish state,  when  his  nerves  were  jarring  and  his  mind  flighty, 
and  without  much  metital  control.  Nor  does  there  seem  to 
be  any  disposition  on  the  part  of  these  witnesses  to  avoid  this 
conclusion.  The  language  of  Mr.  Ellis  indicates  what  he 
thought,  and  the  facts  in  respect  to  such  circumstances  are 
stated  in  the  testimony  of  Mrs.  Ellis.  But  that  this  was  ex- 
ceptional, and  not  his  ordinary  condition,  is  made  again  evi- 
dent by  her  testimony.  She  says:  **When  not  overdone  and 
nervous,  as  sometimes  at  night  he  was,  he  was  clear,  wonder- 
fully so,  for  one  of  his  age,  and  sick  as  he  was.'* 

It  is  proper  to  notice  here,  that  none  of  the  witnesses  to* 
whose  testimony  we  have  referred,  were  present  at  the  execu- 
tion of  the  will,  nor  saw  the  testator  that  day,  with  the  ex- 
ception of  Mr.  and  Mrs.  Ellis.  The  will  was  written  by 
Robert  Eakin,  an  attorney-at-law,  and  at  the  request  of  the 
testator.  Mr.  Eakin  testifies  that  about  the  11th  day  of  May, 
1878,  Dr.  Drake  notified  him  that  the  testator  wanted  to  see 
him  at  the  residence  of  Mr.  Ellis,  for  the  purpose  of  making 
a  disposition  of  his  property;  that,  in  response,  he  went  and 
saw  the  testator,  and  was  then  employed  by  him  to  dlraw  the 
will.  That  the  testator  told  him  he  wished  to  will  his  prop- 
erty to  Mrs.  Ellis,  and  gave  him  the  details  in  reference  to  the 
disposition  of  the  interest  he  owned  in  the  property,  and 
where  he  could  find  a  description  of  the  real  estate,  as  he 
could  not  recollect  it.  Mr.  Eakin  asked  him  in  reference  to 
his  family,  and  he  said  that  they  had  no  claim  upon  him,  and 
he  did  not  wish  them  to  have  his  property.  When  Mr.  Eakin 
asked  him  if  he  knew  they  must  be  mentioned  in  the  will  in 
order  to  make  it  valid  as  against  them,  he  said  he  did  not,  and 
remarked,  **you  know  best;"  and,  **if  that  is  the  case,  men- 
tion them  in  the  will;"  that  he  wished  the  will  to  be  drawn 
right,  so  that  they  could  get  none  of  his. property. 

Certainly  no  one  can  examine  the  testimony  of  Mr.  Eakin 
and  reach  any  other  conclusion  than  that  the  testator  was,  at 
this  time,  rational  and  understood  what  he  was  doing.     All 
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the  statements  of  the  interview  are  candidly  told,  and  are  con- 
nstent  with  the  transaction. 

A  good  deal  of  stress  was  laid  on  the  fact  that  he  disinher- 
ited his  children,  but  this  is  consistent  with  his  manifest  in- 
tention when  his  mental  powers  were  not  questioned.  A  will 
which  he  had  made  some  time  before  excluded  them  from  its 
benefits,  and  gave  his  property  to  a  nephew,  which,  it  seems, 
he  destroyed.  Subsequently,  while  at  Hoi  Lake  House,  it  is 
in  evidence  that  he  repeatedly  declared  it  to  be  bis  intention 
to  leave  his  property  to  the  **poor  widows  and  orphans." 

He  had  been  separated  from  his  family  for  over  a  quarter 
of  a  century.  His  wife  had  obtained  a  divorce,  in  1857.  He 
had  corresponded  with  his  daughter  until  about  1860,  when 
his  letter  was  returned  under  circumstances  of  insult,  and  the 
sting  of  filial  unkindness  undoubtedly  still  rankled  in  his 
bosom,  and  all  his  acts  and  declarations,  so  far  as  the  evidence 
shows,  manifest  a  deliberate  intention  to  exclude  them  from 
his  bounty.  But  the  unreasonableness  of  his  prejudices,  or 
the  unfairness  of  his  disposition  of  his  property,  or  his  dis- 
regard of  the  claims  of  natural  affection,  are  not  of  them- 
selves alone  sufficient  to  induce  a  court  to  repudiate  his  will. 

If  he  possessed  testamentary  capacity,  and  the  will  was  the 
product  of  his  own  free  agency,  the  right  to  dispose  of  his 
property  by  will  as  he  pleases,  is  as  sacred  and  absolute  under 
the  law  as  any  other  right.  ^ 

On  the  18th  day  of  May,  1878,  the  will  was  executed  by  '^j 

the  testator.  The  subscribing  witnesses  are  Dr.  H.  B.  Drake, 
his  physician,  and  Miss  Lillie  Blackslee,  a  young  lady  twenty- 
two  years  of  age,  and  in  the  employment  of  Mrs.  Ellis.  Dr. 
Drake  testifies  that  the  testator  requested  him,  and  also  Miss 
Blackslee,  to  sign  the  will  as  witnesses ;  that  during  the  months 
of  April  and  May,  in  the  capacity  of  his  physician,  he  visited 
him  once  or  twice  each  week;  that  the  testator  was  afflicted 
with  tuberculosis  of  the  lungs,  which  affected  his  lungs  and 
liver.    That  ''he  was  mentally  sound  whenever  I  saw  him;'* 

10 
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that  he  was  clear  and  rational  oji  the  18th  day  of  May,  1878, 
when  the  will  was  executed;  that  he  considered  him  sound 
mentally,  and  particularly  clear  on  all  business  matters;  that 
at  the  time  the  will  was  executed  he  was  very  weak  and  con- 
fined in  bed;  that  he  desired  him  to  witness  the  execution  of 
the  will,  because  he  knew  his  mental  condition,  and  could 
testify  to  the  same;  and  that  the  testator  said  at  that  time 
that  he  desired  Mrs.  Ellis  to  have  the  property  as  he  had 
willed  it. 

Miss  Blackslee  testifies  that  she  went  to  Ellis'  about  the 
5th  or  7th  of  May,  1878^  and  that  she  saw  him  daily  while 
she  was  there ;  that  she  signed  the  will  at  the  request  of  the 
testator  with  Mr.  Drake;  that  she  did  not  see  the  testator  sign 
the  will,  but  that  Dr.  Drake  asked  him  if  that  was  his  signa- 
ture, and  he  replied  that  it  was;  that  the  will  was  lying  on  the 
table  at  his  bedside  when  she  signed  it,  and  that  the  testator 
saw  her  sign  it;  that  she  sigaed  and  immediately  left  the 
room,  but  thinks  Dr.  Drake  went  out  of  the  room  before  she 
signed  it ;  and  that  he  was  of  sound  mind. 

The  evidence  of  this  witness  shows  that  she  had  ample  op- 
portunity to  observe  the  mental  condition  of  the  testator  for 
ten  or  twelve  days  prior  to  the  execution  of  the  will.  She 
was  there  for  the  purpose  of  '^  helping  Mrs.  Ellis  in  the  house- 
work and  care  of  the  old  gentleman,"  and  the  impression 
which  his  conduct  and  conversation  produced  on  her  mind 
was,  that  the  testator  was  of  sound  mind  during  that  time  and 
at  the  execution  of  the  will. 

The  testator  died  ten  days  after  the  execution  of  the  will, 
on  the  28th  of  May,  1878,  and  four  days  before  he  died,  and 
during  these  last  four  days,  Mr.  Pratt  took  care  of  him,  and 
he  says,  '*he  was  in  his  right  mind  part  of  the  time,  and  part 
of  the  time  he  was  not;"  but  that  on  the  day  he  died,  "he 
wanted  me  to  give  him  a  gun  to  shoot  himself  with,  and  he 
wanted  me  to  give  him  a  razor  to  cut  his  throat  with ;  did  not 
want  me  to  change  the  hot  rocks  in  the  bed,  said  ihey  were 
burning  him  when  they  were  cold,  and  from  these  facts  I  did 
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not  consider  him  of  sound  mind."  He  was  evidently  delir- 
ions,  and  in  a  high  state  of  fever  on  the  day  of  bis  death. 

It  only  remains  to  ascertain  the  law  and  apply  it  to  the 
facts  of  this  ease.  In  Daniel  Y;,  Daniel,  39  Penn.  St.  R.,  it  is 
said  that  ''testamentary  capacity  implies  that  the  testator 
My  nnderstands  what  he  is  dOiAg,  and  how  he  is  doing  it; 
he  must  know  his  property  and  how  he  wishes  to  .dispose  of  it 
among  those  entitled  to  his  bounty.  If  he  understands,  in 
detail,  what  he  is  doing,  and  chooses  with  understanding  and 
reason  between  one  disposition  and  another,  it  is  sufficient." 

In  Home  Y.  Home,  9  Iredell,  99,  with  reference  to  the 
amount  of  testamentary  capacity  necessary,  it  is  said  it  is  suffi* 
dent  if  the  testator  knew  what  he  was  doing,  and  to  whom 
he  was  giving  his  property;  and  in  1  Bedfield  on  Wills,  125, 
127,  it  is  said  that  this  is  about  as  accurate  and  brief  a  defini- 
tion as  can  be  given. 

In  Kinne  v.  Kinne,  9  Conn.,  104,  the  court  say:  *'nad 
he  an  understanding  of  the  nature  of  the  business  he  was  en- 
gagged  in,  a  recollection  of  the  property  he  meant  to  dispose 
of  and  of  the  persons  to  whom  he  meant  to  convey  it,  and 
the  manner  he  meant  to  distribute  it  between  themf " 

In  Stevens  v.  Yanclcve,  4  Wash,  C.  C.  R.,  Washington,  J., 
said:  ''To  sum. up  the  whole  in  the  most  simple  and  intelli* 
gent  form,  were  his  mind  and  memory  au£Bciently  sound  to 
enable  him  to  know  and  to  understand  the  business  in  which  a 

he  was  engaged  at  the  time  he  executed  the  willf "  L 

The  point  of  time,  then,  to  be  considered  at  which'  the  ^ 

capacity  of  the  testator  is  to  be  tested,  is  the  time  when  the 
will  was  executed.  This  is  the  important  epoch.  And  Judge 
Washington  says:  **The  evidence  of  the  attesting  witnesses, 
and  next  to  them,  of  those  who  were  present  at  the  execution, 
all  other  things  being  equal,  are  most  to  be  relied  upon." 

In  the  case  before  us,  none  other  than  the  attesting  wit- 
nesses were  present  at  the  execution,  and  they  have  testified 
to  the  soundness  of  his  mind  at  that  time.  The  evidence  of 
the  attorney  who  drew  the  will  according  to  his  instructions, 
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and  the  positive  and  uncontradicted  testimony  of  the  sub* 
scribing  witnesses  to  the  will,  of  the  soundness  of  the  testa- 
tor's mind  at  the  time  the  will  was  executed,  establish  beyond 
doubt  that  the  testator  was  rational,  and  did  know  and  under- 
stand what  he  was  doing  at  the  time  the  will  was  executedT 
As  was  said  in  the  case  of  Lee' 9  Heirs  v.  Lee's  Executor, 
''There  was  so  much  deliberation  and  thought  in  all  this,  that 
even  if  the  testator  had  been  before  afBicted  with  habitual 
insanity,  yet  this  conduct  was  sufScient  to  establish  a  com* 
plete  intermission.''     (4  McCord,  123.) 

The  facts  in  that  case  were  much  stronger  than  those  in  the 
case  under  consideration,  and  even  if  it  be  conceded  that  the 
manifestations  the  testator  exhibited  ^ile  at  Hot  Lake  House, 
show  habitual  insanity,  the  evidence  is  conclusive  that  they 
were  leas  frequent  while  at  Ellis',  and  did  not  exist  when  he 
instructed  his  will  to  be  drawn,  and  whea  he  executed  it. 
There  is  no  testimony  of  the  contestants  which  reaches  this 
point,  and  in  the  absence  of  such,  and  the  uncontradicted 
testimony  of  the  subscribing  witnesses  of  the  testator's  sound- 
ness of  mind  at  the  time  the  will  was  executed,  we  are  of  the 
opinion  that  the  testator  knew  and  understood  the  business  in 
which  he  was  engaged  at  the  time  he  executed  his  will,  and 
that  such  will  was  the  product  of  his  own  free  agency. 

The  decree  of  the  court  below  is  reversed. 
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C.  P.  LUSE  V.  W.  A.  LUSE. 

Appeal — ^What  Notice  Must  Show. 

Notiee  nrast  show  with  certainty  iStmi  tlie  decree  appealed  from  fa  the 
016  difldoeed  in  the  traneeript  of  the  reeord  from  (he  eourt  below, 
and  fnllj  identify  it  aa  anch. 

Appeal  from  Coos. 

B.8.  Strahan,  for  appellant. 

W.  B.  WUlis  and  A.  M.  Crawford,  for  respondent. 

The  facts  are  stated  in  the  opinion  of  the  court. 

By  the  Court,  Watson,  J. :  | 

The  respondent  has  filed  in  this  case  a  motion  to  dismiss 
the  appeal  from  insufficiency  of  the  notice.  After  stating 
the  title  of  the  cause  in  the  court  below,  the  notice  proceeds : 

"To  C.  P.  Luse;  plaintiff,  and  to  G.  Webster,  Esq.,  T.  G. 
Owen,  Esq.,  and  J.  W.  Hamilton,  her  attorneys :  Tou  will  take 
notice  that  defendant,  W.  A.  Luse,  appeals  from  the  de< 
cree  rendered  in  the  court  aforesaid  on  the  2d  day  of  June, 
1880,  to  the  supreme  court  of  the  state  of  Oregon." 

Then  follows  a  specification  of  alleged  errors,  not  necessary 
in  a  notice  of  appeal  from  a  decree,  and  in  our  judgment  not 
caring  the  alleged  defects  in  the  notice,  if  we  were  at  liberty 
to  consider  them  with  that  view. 

The  notice  is  clearly  insufficient  for  the  reason  that  it  does  / 

not  identify  the  decree  it  refers  to  as  to  the  one  disclosed  in  I 

the  transcript  of  the  record  from  the  court  below,  either  by  ^ 

reference  to  the  title  of  the  cause,  or  by  such  description  in 
the  body  of  the  notice  itself,  as  would  enable  the  court  to  say 
with  certainty  that  it  was  the  same  decree. 

This  view,  we  think,  is  in  accordance  with  the  principles 
announced  in  the  decision  of  the  case  of  Christian  v.  Evans, 

m 

5  Oregon,  253,  and  other  cases  therein  referred  to  upon  this 
subject. 

The  motion  to  dismiss  must  be  granted. 

Appeal  dismissed. 
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CHENOWETH  &  JOHNSON  v.  LEWIS,  et  aL 

Ybbbal  Agbbemsnt  roft  Intbbbst  m  Land. 

Where  a  yerbal  agreement  irae  made  for  the  eale  of  an  equitable  intoreit 
in  land:  Held,  that  such  agreement  was  void. 

Appeal  from  Benton. 

The  facts  in  this  ease  are  that  Sarah  E.  Wagner,  formerly 
the  wife  of  Jesse  B.  Lewis,  respondent,  filed  a  complaint  in 
equity  in  which  she  alleges  her  marriage,  in  1856,  with,  and 
divorce  in  the  year  1876  from,  the  said  respondent,  and  her 
subsequent  marriage,  in  the  year  1878,  to  Charles  Wagner; 
that  during  her  marriage  with  the  said  respondent,  J.  B. 
Lewis,  they  acquired,  by  residence  and  cultivation,  a  donation 
land  claim  of  three  hundred  and  twenty-two  acres,  in  Polk 
county,  Oregon,  and  that  the  north  half  of  ,such  claim  enured 
to  her  by  patent  from  the  United  States.  That  in  the  year 
1858,  she  and  her  husband  sold  this  donation  land  claim  for 
fourteen  hundred  dollars,  and  that  with  this  money  they  pur- 
chased other  lands  in  Polk  county,  Oregon,  and  that  the  last 
mentioned  lands  were  exchanged  by  them  for  certain  lands, 
described  in  the  complaint,  in  Benton  county,  Oregon. 

The  appellant  further  alleges  that  the  said  Sarah  E.  Wag- 
ner died  a  few  days  after  filing  her  said  complaint,  and  that 
the  defendants,  John,  and  Lilly  Lewis,  are  the  only  heirs-at- 
law  of  the  said  Sarah  E.  Wagner,  deceased,  and  that  they  re- 
fused to  be  made  plaintiffs  on  this  suit. 

The  appellants  then  allege  that  prior  to  the  commencement 
of  the  suit  of  the  said  Sarah  E.  Wagner,  she  employed  the 
plaintiffs  to  conduct  said  suit  to  final  determination,  and  to 
compensate  them  for  their  services,  she  sold  to  the  appellants, 
by  verbal  contract,  an  undivided  one-half  interest  in  the  prop- 
erty or  money  to  be  recovered  in  her  said  suit. 

The  separate  answer  of  the  respondent,  Jesse  B.  Lewis,  ad- 
mits the  interest  of  the  ^aid  Sarah  E.  Wagner  in  the  donation 
claim,  sold  for  seven  hundred  dollars,  and  no  more,  and  that 
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the  money  realized  from  the  sale,  together  with  eighteen 
hundred  dollars  furnished  by  said  respondent,  was  invested 
in  other  lands  in  Polk  county,  which  were  exchanged  for  the 
lands  now  held  by  him  in  Benton  county,  and  alleges  further, 
that  in  satisfaction  of  all  claim,  right,  or  interest  she  might 
have  in  said  property,  or  other  property  in  his  possession,  or 
name,  by  virtue  of  her  donation  right,  or  otherwise,  he  con- 
veyed to  the  said  Sarah  E.  Wagner  other  valuable  real  and 
personal  property  which  was  accepted  in  lieu  thereof,  and  in 
foil  satisfaction  of  the  same.  The  appellants  filed  a  reply, 
and  upon  issue  joined  the  evidence  was  taken,  and  upon  sub- 
mission to  the  court  a  decree  was  rendered,  in  favor  of  the 
respondents,  and  the  appellants  appeal  therefrom* 

Ckenoweth  <£  Johnson,  for  appellants. 

This  being  a  trust  fund,  arising  from  a  resulting  trust,  it 
may  be  followed  into  land  by  parol  evidence,  and  is  not  within 
the  operation  of  the  statute  of  frauds.  (Perry  on  Trusts, 
Sees.  137,  138  and  836.)  Appellants  claim  under  an  equit-  . 
able  assignment.  (Barbour  on  Parties,  sec.  179;  8  How. 
Pr.  B.,  514}  An  assignee  may  sue  in  his  own  name. 
(Story's  Eq.  Pleadings,  sec.  153 ;  Pomeroy  on  Remedies,  132- 
137;  Grain  v.  Aldnch,  38  Cal.,  514.) 

Kdsay  &  Burnett,  for  respondent. 

The  contract  or  agreement  of  the  appellants,  with  Sarah  B.  /i 

Wagner,  was  for  an  interest  in  land,  and  is  void  because  it  is  V 

not  m  writing.  ( Code,  page  265,  sec.  775 ;  Fuller  v.  Seed, 
38  CaL,  109;  Maiard  v.  Hathaway,  27  Cal.,  144;  Yideau 
y.  Gnffin,  21  Cal.,  391.) 

By  the  Court,  Lord,  C.  J.: 

The  view  we  take  of  this  case  renders  it  unnecessary  to 
consider  several  questions  which  were  discussed  at  the  argu- 
ment. The  pleadings,  taken  together,  exhibit  a  state  of  facts 
from  which  the  law  raises  a  resulting  trust  in  favor  of  Mrs. 
Wagner,  of  an  undivided  equitable  interest  in  the  land  in 
qnestioa. 
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It  is  true  that  parol  evidence  is  admissible  to  establish 
sueh  a  trust,  but  it  is  also  well  settled  that  the. interest  of  the 
cestui  que  trust  cannot  be  conveyed  by  paroL  (Perry  on 
Trusts,  Sec.  79,  and  authorities  cited.) 

The  interest  of  the  cestui  que  trust  is  an  equitable  interest 
in  land,  and  a  sale  or  release  of  the  same  can  x)nly  be  proved 
by  a  conveyance,  or  other  instrument  in  writing,  subscribed 
by  the  party  granting  or  releasing  the  same,  or  by  his  lawful 
agent  under  written  authority,  and  executed  with  siueh  formal* 
ities  as  are  required  by  law.  Nor  is  any  contract  or  agree- 
ment by  the  cestui  que  trust,  for  the  sale  of  such  equitable 
e^tat^  or  interest  in  land,  valid,  or  admissible  as  evidence, 
unless  some  note  or  memorandum  thereof,  expressing  the 
consideration,  be  in  writing,  and  subscribed  by  the  party  to 
be  charged,  or  by  his  lawfully  authorized  agent.  (Civil  Code, 
sec.  775.) 

The  equitable  estate  of  Mrs.  Wagner  is  admitted,  and  ex- 
isted at  the  time  the  verbal  agreement  was  made  with  the  ap- 
pellants, unless  she  previously  released  the  same  by  proper 
instrument  in  writing,  to  the  respondent,  Jesse  B.  Lewis,  in 
consideration  of  the  real  and  personal  property  conveyed  to 
her  as  alleged.  It  is  unnecessary,  however,  to  consider  that 
question.  The  agreement  was  for  the  sale  of  an  equitable 
estate  or  interest  in  land,  which,  under  the  provision  of  our 
statute,  aibove  cited,  is  required  to  be  in  writing.  (See,  also, 
Browne  on  Frauds,  sections  226  to  229;  Hughe$  v.  Moore, 
7  Cranch,  176;  Kiclvards  v.  Richards,  9  Gray,  313;  3  Sum., 
435;  MiUard  v.  Hathaway,  27  Cal.,  127.)  It  follows  that 
the  judgment  of  the  court  below  must  be  afSmied.  • 

Judgment  affirmed.  i 
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STATE  V.  WINTZINGBBODE. 

lKftXCTM£N3>— SUFnOOENCT  OF. 

Aa  indSctmeDt  for  murder,  in  the  form  provided  by  peetion  Beventj  of 
the  criminal  eode,  is  f uf&cient. 

MURDEB — DeGBEIS  OF. 

If  the  acts  specified  in  the  indictment  constitute  the  crime  of  murder  in 
the  first  degree,  under  section  506  of  the  criminal  eode,  it  win  sup- 
port a  eonriction  in  either  degree. 

BnDENODB — Oduiaizbal  Ctwmnsvs, 

Eridence,  if  relevant  to  the  issue  in  a  cruniaal  action,  Is  not  rendered 
insdmissible  for  the  reason  that  it  tends  to  prove  the  defendant 
guilty  of  collateral  offenses. 

Intent — How  Mat  be  Shown. 

ETidenee  of  the  defendant  having  procured  two  guns  shortly  before  the 
murder,  which  were  found  soon  after,  seoreted  in  the  straw,  under 
the  head  of  his  bedy  in  a  room  in  a  barii,  in  which  be  usually  slept, 
was  properly  admitted  to  show  his  intent,  although  only  one  of  them 
eould  have  been  used  in  perpetrating  the  crime.  Such  evidence 
would  hate  been  admissiUe  though  neither  of  them  had  been  aetuldly 
uied. 

GiBCUHSTANCES  ADMISSIBLE. 

ETidence  that  the  defendant  was  seen  the  day  after. the  murder,  in  pos- 
lesBion  of  a  certain  sum  of  money,  in  connection  with  other  evidence 
that  he  did  not  possess  so  great  an  amount  prior  thereto,  bat  that 
deceased  did  have  a  similfir  amount  of  money  of  the  same  kind  only 
a  few  days  before  his  death,  was  admissible  to  connect  the  defendant 
with  the  commission  of  the  murder.  It  might,  in  connection  with  the 
other  eridence  offered  by'  the  state,  justify  an  inference  that  It  was 
the  froits  of  that  crime,  and  the  motive  fof  its  oommisaionv 

OoaWSSSKOlB,  A^lGBSSIBIUTY  .07 — COMMON   XiAW   BULS  PBEVAILS.  ^, 

Seetkm  169  of  the  criminal  code  ha|S  not  altered  the  rule  of  the  common  \j 

law  as  to  the  inadmissibility  of  confessions  induced  by  the  influence 
of  hope,  applied  to  the  prisoner's  mind  'hy  an  officer  of  the  law 
having  him  in  eustodf  am  a  charge  of  crime. 

When  a  eonfessioii  has  ;);>een  improperly  obtained  by  such  officer  of  a 
prisoner  in  his  charge,  by  such  means,  a  subsequent  confession  of 
sunilar  facts,  made  by  the  prisoner  while  still  in  custody,  upon  the 
same  charge,  should  be  excluded,  unless  lacttf  or  circumstances  are 
shown  which  fairly  justify  the  inference  that  the  influence  under 
which  the  original  confession  was  obtained,  has  ceased  to  operate 
upon  the  prisoner'e  mind. 

Whether  soch  influence  has  ceased  is  a  question  of  fact  to  be  determined 
by  the  court  below  in  which  the  trial  is  had,  and  it  is. only  where  the 
record  fails  to  show  that  any  satisfactory  evidence  was  before  that 
eourt  on  the  question,  that  this  court  will  disturb  its  determination. 
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Appeal  from  Washington. 

On  the  8th  day  of  January,  1880,  Jacob  Swanger  was 
killed  in  Washingtbn  county,  Oregon,  and  on  the  25th  day  of 
May  ensuing,  Henry  Wintzingerode,  the  appellant,  was  in- 
dicted by  the  grand  jury  of  said  county  for  the  crime  of 
murder,  for  causing  the  death  of  said  Jacob  Swanger.  The 
body  of  the  indictment  is  as  follows: 

**  Henry  Wintzingerode  is  aeoosed  by  the  grand  jury  of 
the  county  of  Washington,  by  this  indictment,  of  the  crime 
of  murder,  committed  as  follows:  The  said  Henry  Wint- 
zingerode, on  the  8th  day  of  January,  A.  D.  1880,  in  the 
county  of  Washington,  in  the  state  of  Oregon,  purposely  and 
of  deliberate  and  premeditated  malice,  killed  Jacob  Swanger, 
by  then  and  there  shooting  him  and  beating  him  on  the  head 
with  a  gun,  and  by  then  and  there  striking  and  beating  him 
on  the  head  with  an  axe,  contrary  to  the  statutes  in  such  cases 
made  and  provided^  and  against  the  peace  and  dignity  of  the 
state  of  Oregon.'* 

The  appellant  being  then  in  custody,  was  arraigned,  and  a 
motion  to  quash  the  indictment,  and  also  a.  demurrer  having 
been  overruled  by  the  court,  plead  "not  guilty"  to  the  indict- 
ment. 

..The  case  was  tried  at  the  May  term  of  the  circuit  court  for 
Washington  county,  1880,  and  a  verdict  of  guilty  of  murder, 
in  the  first  clegree,  returned  by  the  jury,  upon  whidi  verdict 
sentence  of  death  was  passed  by  the  court,  Jime  10,  1880.' 
From  this  judgment  Wintzingerode  has  brought  this  appeal. 

The  other  necessary  facts  are  given,  in  the  opinion. 

T.  B.  HancUey,  E.  Mendenhall  and  J.  M.  Bower,  for 
appellant. 

The  indictment  is  insufficient,  beeause  it  is  not  direct  and 
certain  as  to  the  crime  charged.  (Grim.  Code,  sees.  70-72.) 
Nothing  can  be  taken  by  intendment,  and  descriptive  words 
of  a  penal  statute  must  be  strictly  followed.  The  crime 
charged  is  unknown  to  our  statute.     (Grim.  Code,  sees.  506, 
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Argument  for  Bespondent. 

507.)  The  indictment  and  verdict  will  not. sustain  the  judg- 
ment (Crim.  Code,  sfec.  179;  State  v.  Gaffrey,  3  Wis.,  369; 
People  y.  TuUy,  6  Mich.,  273;  Bishop's  Cmu  Pr.,  see.  565, 
and  eases  cited)    . 

The  first  confession  of  appellant  was  made  to  officer  Mead, 
and  was  rightly  excluded.     (People  y.  Backus,  5  CaL,  275.) 

Sahsequent  confessions  were  erroneously  admitted  in  evi* 
denee,  as  no  warning  of  their  consequences  had  been  given 
the  appellant, '  and  i;he  originel  improper  influence  had  not 
ceased  to  operate  upon  his  mind.     (1  Whar.  Crim.  Law,  sec. 

694.    The  People  y.  Jim  Ti,  32  Cal.,  60;  State  y.  Cham- 

•  •  . 

ben,  39  Iowa,  179 ;  Commonwealth  y.  Harman,  4  Penn.  St., 
269;  State  y.  Jones,  54  Mo.,  478;  Commonwealth  y,  Curtis, 
97  Mass.,  574.) 

The  state  was  erroneously  allowed  to  prove  that  before  the 
mnrder  appellant  stole  a  gun  from  the  deceased,  and  another 
from  an  unknown  party,  and  that  th^  were  found  in  his 
room.  This  evidence  does  not  fall  within  any  of  the  excep- 
tions excluding  proof  of  collateral  or  distinct  crimes.  (4 
Hump.,  27;  6  Park.,  71.) 

John  F.  Caples,  District  Attorney,  M.  F.  Mulkey  and 
Thomas  H.  Tongue,  for  the  state. 

In  order  to  prove  deliberation  the  state  had  a  right  to  show 

/< 

that  the  defendant  disarmed  his  victim,  and  provided  himself  [ 


with  the  instrument  of  crime  beforehand;  and  because  his 
manner  of  doing  this  was  criminal,  it  does  not  render  the  tes- 
timony incompetent.  The  question  about  money  was  com- 
petent to  prove  that  defendant  was  in  possession  of  the  fruits 
of  his  crime,  and  to  show  his  motive  and  purpose  in  killing 
Swanger. 

To  exclude  a  confession  it  must  be  the  product  of  fear  pro- 
duced by  threats.  (Crim.  Code,  sec.  169,  p.  362;  State  v. 
hotter,  18  Conn.,  166;  State  v.  Freeman,  12  Ind.,  100.) 

The  existence  of  fear  must  be  determined  by  the  judge,  and 


\ 
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the  admission  is  in  his  discretion*  (1  Oreenleaf  on  ETidenee, 
sec.  219.) 

The  threat  must  be  sufficient  to  overcome  the  mind  of  the 
prisoner,  in  the  judgment  of  the  court.  (1  Greenleaf  en  Er- 
idenoe,  220.) 

Our  statute,  sec.  169,  page  362,  modifies  the  common  law 
rule  essentially.  The  evident  intention  is  to  allow  all  con- 
fessions of  guilt  to  be  given  in  evidence  that  are  not  produced 
by  threats.  (^State  v.  Freemofi,  12  Ind.,  100;  18  Am.  Decis., 
404.) 

By  the  Court,  Watson  J. : 

The  first  question  to  be  considered  is  in  regard  to  the  suffi- 
ciency of  the  indicttaent.  It  was  raised  by  the  appellant  in 
the  court  below  by  demurrer  and  motion.  That  court  over- 
ruled the  demurrer  and  motion,  and  these  rulings  are  assigned 
as  error. 

In  the  caption  or  introductory  part  of  the  indictment,  the 
crime  whereof  the  appellant  was  accused  was  murder — the 
degree  not  being  stated.  But  the  succeeding  portion  chaises 
the  commission  of  acts  by  appellant  which,  under  our  statute, 
constitute  murder  in  the  first  degree.  (Sec.  506,  CrinL 
Code.) 

The  indictment  is  in  the  form  permitted  by  the  criminal 
code,  and  is,  in  our  judgment,  sufficielit  Section  68  provides 
that  an  indictment  shall  contain: 

1.  The  title  of  the  action,  specifying  the  name  of  the  court 
to  which  the  indictment  is  presented,  and  the  natoe  of  the 
parties. 

2.  A  statement  of  the  facts  constituting  the  offense  in  or- 
dinary and  concise  language,  without  repetition,  and  in  such 
manner  as  to  enable  a  person  of  common  understanding  tb 
know  what  id  intended. 

The  specification  in  this  case  dearly  shows  the  crime,  charged, 
without  reference  to  the  description  in  the  caption,  and  fibres 
the  degree.    But  indictments  in  this  form  are  not  only  author- 
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ized  by  statute,  bat  have  been  beld  sufficient  by  the  highest 
courts  in  this  and  other  states.  {Siate  7<  Dodson,  4  Oregon, 
61;  State  y.  Ew,  8  &Iinn.,  220.) 

Bishop  lays  down  the  proposition  that,  ''in  those  states 
where  murder  is  by  statute  divided  into  degrees,  a  defendant, 
on  a  general  indictment,  or  an  indictment  for  murder  in  the 
first  degree,  may  be  convicted  of  the  offense  in  either  degree, 
if  the  indictment  is  in  such  form  as  to  embrace  all  in  its  actual 
allegations — ^the  statute  making  it  nectary  for  the  verdict  to 
State  which  degree."     (1  Bishop's  Crim.  Law,  sec.  797,) 

Section  183  of  the  criminal  code  of  this  state  makes  it  nee- 
eBsaiy  for  the  verdict  to  state  the  d^ree,  if  the  defendant  is 
found  guilty  of  any  degree  inferior  to  that  charged  in  the  in- 
dictment. 

The  next  objection  urged  by  the  appellant  here,  is  to  the 
ralings  of  the  court  below,  admitting  certain  evidence  offered 
by  the  state,  on  the  trial,  in  relation  to  two  guns  and  some 
money,  alleged  to  have  been  discovered  in  the « appellant's 
posession  soon  after  the  murder  of  Swanger. 

According  to  the  bill  of  exceptions  in  the  record,  during 
the  trial,  and  after  testimony  had  been  given  tending  to  prove 
that  deceased  was  killed  by  blows  inflicted  by  a  dull,  heavy 
instroment,  and  that  a  rifle,  then  in  court,  was  subsequently 
found  near  defendant's  bed,  in  a  bam  in  which  defendant 
usually  slept,  a  witness,  named  Delano,  was  called  by  the 
state  and  allowed  to  testify,  over  appellant's  objections,  that 
this  rifle  belonged  to  the  deceased,  but  had  been  taken  away 
from  the  house  of  deceased  at  the  time  it  was  robbed,  which 
was  about  three  weeks  before  he  was  murdered.  The  same 
witness  also  testified  that  the  deceased  had,  a  few  days  before 
his  death,  two  twenty-dollar  gold  pieces  and  some  silver  in  a 
eommon  buckskin  purse. 

Another  witness,  named  Freeman,  also  on  behalf  of  the 
state,  was  permitted  to  testify  that  the  rifle  mentioned  by 
Delano,  another  gun  and  a  shot-pouch  were  found  together,  in 
and  under  the  straw,  at  the  head  of  appellant's  bed,  in  the 
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room  in  which  appellant  usually  slept,  and  that  the  witness 
did  not  know  who  the  owner  of  the  latter  gun  was. 

,  Christopher  Dietz,  another  witness  for  the  state,  testified 
that  appellant  had  lived  and  worked  for  him  most  all  the 
time  for  two  years  preceding  the  murder  of  Swanger ;  that  he 
never  had  any  gun  during  that  time,  within  the  knowledge  of 
witness,  and  that  the  first  time  witness  knew  of  his  having 
any  gun  was  after  the  murder,  when  two  guns  were  found  in 
his  room. 

The  two  guns  mentioned  by  the  witness,  F^eman,  w«re 
then  exhibited  to  the  witness,  Dietz,  identified  by  him  as 
those  having  been  found  in  appellant's  room  soon  after  the 
murder,  and  were  given  in  evidence  to  the  jury. 

Dietz  also  testified  that  appellant  had  only, two  or  three 
dollars  before  the  murder.  Mr.  Dietz  and  the  two  Webber 
girls,  also  witnesses  for  the  state,  testified  that  he  had  money 
in  a  purse,  on  the  evening  of  the  day  following  Swanger^ 
death;  the* Webber  girls  testifying  that  they  saw  him  on 
the  day  following  the  murder,  with  something  over  thirty-two 
dollars  in  his  possession. 

All  of  this  evidence  was  objected  to  by  appellant,  and  ex- 
ceptions taken  to  its  admission. 

Appellant  claims  that  this  evidence  tended  to  prove  that  he 
was  guilty  of  other  offenses  not  connected  with  the  commis- 
sion of  the  crime  of  murder,  for  which  he  was  being  tried, 
and  that  his  defense  before  the  jury  was  thereby  greatly- 
prejudiced,  to  the  serious  injury  of  his  substantial  rights. 

It  is  not  contended  that  if  the  evidence  admitted  and  ob- 
jected to  was  relevant  to  the  issue,  on  the  trial  of  the  indict- 
ment against  appellant  for  the  murder  of  Swanger,  its  admis- 
sion was  error,  although  it  did  incidentally  tend  to  disclose 
the  commission  of  other  distinct  offenses.  (1  Wharton's 
Crim.  Law,  sections  647,  650.) 

But  appellant  urges  with  great  earnestness,  that  the  facts 
established,  or  attempted  to  be  established,  by  this  evidence, 
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were  not  relevant,  and  afforded  no  inference  as  to  his  guilt  in  ^ 
regard  to  the  murder  of  Swanger. 

But  we  think  they  were  relevant,  and  that  the  evidence 
was  properly  admitted.  Any  evidence  tending  directly  to 
show  that  the  appellant  was,  At  the  time  of  the  alleged  crime, 
in  possession  of  the  instruments  used  in  perpetrating  it,  or 
if  the  instruments  used  could  not  be  precisely  identified,  then 
of  the  instruments  capable  of  being  used,  or  adapted  for  use 
in  its  conmiission,  in  the  manner  proven,  was  admissible.  (3 
Greenleaf  on  Evidence,  sees.  32  and  33;  People  v.  Lamed, 
3  Selden,  445;  Commonwealth  v.  WilUam^,  2  Gush.  586.) 

* 

It  is  no  valid  objection  to  this  evidence  that  it  shows  the 
appellant  had  two  guns  in  his  i}OSsession,  while  he  could  only 
have  used  one  in  conmiitting  the  crime.  The  evidence  given 
ill  the  bill  of  exceptions  does  not  disclose  which  was  used, 
but  if  it  had  the  admission  of  the  evidence  would  still  have 
been  proper. 

Finding  both  guns  together,  in  the  prisoner's  possession, 
80  soon  after  the  murder,  afid  evidently  secreted,  might,  in 
connection  with  the  other  evidence  in  this  case,  justify  the 
jury  in  concluding  that  he  had  obtained  possession  of  them 
and  collected  them  together,  in  contemplation  of  committing 
the  murder  of  which  he  was  accused.  Any  act  of  prepara- 
tion to  commit  a  crime  is  admissible  on  the  question  of  intent. 

So  if  neither  of  the  guns  in  evidence  had  actually  been  I 

used  in  committing  the  murder,  but  the  circumstances  under  i 

which  the  prisoner  obtained  and  kept  possession  of  them 
would  justify  the  inference  that  he  had  obtained  them  for 
that  purpose,  such  circumstances  might  be  shown  as  bearing 
on  the  question  of  his  intent.  ' 

It  wcs  not  error  either  to  allow  the  state  to  prove  that  one 
of  these  guns  belonged  to  Swanger,  and  was  taken  away  from 
his  house  at  the  time  it  was  robbed,  only  a  short  time  before 
the  murder.  Finding  it  in  the  prisoner's  possession  so  soon 
after  the  murder,  secreted  in  the  manner  proven,  in  connec- 
tion with  the  evidence  concerning  the  robbery  of  the  house, 
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'  th€  theft  of  the  gun,  cmly  some  three  or  four  weeks  previous, 
afforded  a  very  strong  inference  for  the  jury  that  the  prisoner 
obtained  it  at  the  time  of  the  robbery  of  the  house,  and  must 
have  had  it  in  his  possession  at  the  time  of  the  murder. 

The  evidence  of  Christopher  Dietz  certainly  tended  to 
prove  that  the  prisoner  must  have  procured  the  two  guns 
only  a  short  time  before  the  murder^  and  kept  them  secreted. 
This  was  the  object  of  his  testimony — ^not  to  prove  that  the 
prisoner  had  coumiitted  other  distinct  crimes  to  obt^^in  the 
guns. 

The  testimony  in  relation  to  the  money  stands  even  on 
stronger  grounds.  Its  tendency  was  to  connect  the  prisoner 
directly  with  the  commission  of  the  murder,  and  also  to  dis- 
close a  motive  for  its  commission.  It  was  for  the  jury  to 
consider  whether  or  not  the  money  which-  was  seen  in  his 
possession  on  the  day  succeeding  the  murder  o£  Swanger,  was 
the  fruits  of  that  crime. 

We  come  now  to  the  questions  presented  by  the  exceptions, 
taken  by  appellant  at  the  trial,  to  the  admission  of  evidence 
of  his  confessions,  made  while  in  custody,  upon  the  charge  of 
having  murdered  the  deceased. 

The  diflBculty  in  the  way  of  a  satisfactory  determination  of 
these  questions,  is  greatly  augmented  by  the  serious  doubts 
we  have  felt  as  to  the  proper  effect  to  be  given  t6  our  own 
statute  upon  the  subject. 

Section  169  of  the  criminal  code,  provides:  **A  confes- 
sion of  a  defendant  whether  in  the  course  of  judicial  proceed* 
ings,  or  to  a  private  person,  cannot  be  given  in  evidence 
against  him  when  made  under  the  influence  of  fear  produced 
by  threats;  nor  is  a  coi^fession  only  sufficient  to  warrant  his 
conviction  without  some  other  proof  that  the  crime  has  been 
committed." 

It  is  insisted  on  behalf  of  the  State  that  this  section  has 
altered  the  common  law  rule  on  the  subject,  and  that  only 
those  confessions  can  now  be  excluded  which  have  been  ''made 
under  the  influence  of  fear  produced  by  threats*" 
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In  sAppoit  of  this  view  the  eaite  of  the  State'  ▼<.  Freem^n^ 
12  Ind.  100,  and  State  v.  0ui{d,  18  Ahl  Deois.,  404,  havev 
been  cited.  We  do  not  find  either  to  be  in  point  The 
former  was  decided  on  a  statute  essentially  different  from 
0018.  It  declares  that  ^'the  confessions  of  the  defendant 
made  nnder  indueements,  with  all  the  eircnnistances,  laay  be 
given  in  evidence  against  him,  ezeept  whetr  made*  under  the: 
influence  of  fear  produced  by  threats. ' '  The  latter  treats  of 
the  sabject  on  conunon  law  principles  solely.    . 

A  statnte  identical  with  onrs,  in  the  state  of  Minnesota, 
does  not  seem  to  have  been  considered  by  the  courts  of  that 
state  as  in  any  manner  changing  the  common  law  mies  aei  to 
the  admissibility  or  inadmissibility  of  confessions,  although 
we  have  not  been  able  to  find  any  direct  dedsiop  upon  the 
question.  Long  after  the  statute  was  eD,acted,  the  supreme 
eoart  of  Minnesota,  in  the  case  of  the  State  v.  Staley,  14 
Minn.,  IIO,  referring  to  the  common  law  authorities,  say: 

■ 

*'The  rule  seems  well  settled  that  if  any  advantage  is  held 
out,  fxt  harm  threatened  of  a  temporal  or  worldly  nature,  by 
a  person  in  authority,  the  confession  induoed  thereby  must  be 
excluded." 

Nor  have  we  been  able  to  find  where  the  common  law  rules 
have  been  modified  or  abrogated  in  any  state  except  Indiana, 
nnder  its  peculiar  statute,  to  the  extent  of  admitting  confes* 
lions  induced  by  promises  of  favor,  by  officers  of  the  laW| 
made  to  prisoners  in  their  custody. 

It  is  obvious  that  the  inducements  to  confess,  contained  in 
promises,  may  be  as  powerful  as  any  which  threats  could  con-r 
?^,  where  both  come  from  the  public  officer  having  the  pris* 
oner  in  his  custody  and  under  his  controL 

But  apart  from  such  considerations,  we  are  not  aware  of 
any  principle  of  law  which  would  justify  the  coiistniction  con- 
tended for  by  respondent. 

Here  is  a  declaratory  statute,  couched  in  affirmative  words 

wholly,  and,  unless  negative  words  must  be  implied,  it  does 

not  abrogate  any  rule  of  common  law  relating  to  the  admis- 
11 


■  I 


l^ST  &rATE  V.  WmraaNaEBODB:  [Sup.  Ct 

-  ■  t  I.  -  ■  ■ 

Opinion  of  tb«  Court*** WatM>n/Ji> 

sibility  of  confessions  in  criminal  trials.  (Potter's  Dwarris 
dn  Statutes- ftnd  Comtitutioiis,  56.).. 

Is  there  any  ground  here,  then,  for  employing  negative 
Words!  We  think  not.  The  statute  pinrports  only  to  extezid 
to  one  class  of  confessions,  viz, :  Tlioi^e  induced  by  threats..  It 
does  not  even  mention  the  other  class,  to  wit:  Those  induced 
by  promi  ses  or  intimations  of  ^f anror  from  persons  in  aufhoriiy 
and  haying  the  party  confessing  in  their  custody. 

These  two  classes  are  distinct  and  rest  on  different  founda- 
tions; and  we  are  not  able  to  perceive  how  one  class  can  be 
effectual  by  implication  merely,  from  legislation  which  only 
affirms  the  principles  of  the  common  law  as  to  the  other  clasSi 

In  Jackson  ▼.  Bradt,  2  Caines,  169,  it  was  held  that  ^^if  a 
statute,  without  any  negative  words,  declares  that  all  fonner 
deeds  shall  have,  in  evidence,  a  certain  effect,  provided  saeh 
and  such  requisites  are  complied  with,  this  does  not  prevent 
their  being  used  as  testimony  in  the  same  manner  as  if  the 
act  had  never  passed.'* 

Upon  the  whole  we  are  satisfied  that  our  statute  is  wholly 
affirmative  and  that  the  common  law  rules,  governing  the  ad* 
missibility  of  confessions  are  still  in  force  in  this  state. 

This  brings  us  to  the  consideration  of  the  nature  of  the  in- 
ducements held  out  to  appellant  by  the  officers  of  the  law, 
while  he  was  in  their  custody,  and  in  consequence  of  which 
he  maintains  his  confessions  were  made,  which  were  after^ 
wards  permitted  to  be  proven  against  him  on  his  trial.  The 
language,  used  by  officer  Mead  t6  appellant,  then  a  prisoner 
in  his  custody,  under  arrest,  as  shown  by  the  bill  of  excep- 
tions, was:  **It  would  be  better  for  you,  Hariy,  to  tell  the 
whole  thing."  Thereupon  the  prisoner  made  his  first  con^ 
fession  about  the  killing  of  Swanger. 

Upon  this  state  of  facts  the  court  below  excluded  the  tea* 
timony.  But  another  witness,  named  Cameron,  was  offered 
by  the  state,  who  testified  that  he  was  the  officer  in  charge  of 
the  county  jail  at  the  time  of  appellant's  arrest.  That  the 
first  or  second  day  after  the  arrest,  and  while  appellant  was  a 
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prisoner  in  his  ebarge,  witness  said  to  him:  ''This  is  a  pretty 
bad  scrape  70U  have  got  into.  How  did  it  happen  t"  In 
reply  the  prisoner  answered;  *'That  he  went  to  Swanger's 
house  to  borrow  money;  had  a  gun  with  him;  knew  3wanger 
some  time.  Swanger  asked  me  in,  and  we  talked  a  wUle,  and 
I  asked  him  to  loan  me  some  money ;  Swanger  then  got  mad' 
and  ordered  me  to  leave.  He  accused  me  of  having  his  gun ; 
I  denied  it;  I  started  to  leave^  and  deceased  picked  up  an  axe 
and  ran  after  me  with  it.  I  was  going  away  from  the  house,' 
and  deceased  was  trying  to  kill  me  with  the  axe,  and  I  shot 
and  sthick  deceased  with  the  gun ;  I  killed  Swanger  in  self- 
defense.  I  took  the  body  in  the  house.  In  going  away  from 
tiie  house  I  passed  the  spot  where  Swanger  fell,  and  seeing  a 
pnrse  on  the  ground^  that  had  fallen  from  his  pocket,  I  picked 
it  np,  thinking  I  might  have  it  and  take  it  home.'^ 

This  testimony  was  admitted  over  the  appellant's  objections. 

Dr.  Bailey,  another  witness  for  the  state,  also  testified  to 
confessions  made  to  him  by  the  prisoner  while  ih  custody, 
and  soon  after  the  confession  was  made  to  Cameron. 

Appellant  made  the  same  objections  to  this  testimony,  but 
they  were  overruled,  and  the  testimony  admitted. 

We  have  no  reason  to  doubt  the  eorrectness  of  the  ruling 
of  the  circuit  court  rejecting  the  testimony  of  officer  Mead  as 
to  the  confession  made  to  him  by  the  appellant. 

There  seems  to  be  no  conflict  among  the  numerous  authori- 
ties as  to  the  rule,  that  confessions  made  by  a  prisoner  while 
in  custody,  and  induced  by  the  influence  of  hope  or  fear,  ap* 
plied  by  a  public  officer  having  the  prisoner  in  his  charge,  are 
inadmis^ble  in  evidence  against  him. 

The  precise  form  of  words  in  which  the  inducement  is  pre* 
aented  to  the  prisoner's  mind  is  immaterial.  It  is  sufficient 
if  th^  convey  to  him  the  idea  of  temporal  benefit  or  disad-- 
vantage,  and  his  confession  follows  in  consequence  of  the 
hopes^fliereby  excited. 

Accordingly,  where  an  officer  said  to  his  prisoner,  imme- 
diately after  arreting  him:  ''If  you  are  guilty  you  had  better 
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own  it,''  the  c6]^fession  madd  in  replj  waa  excluded:  (State 
V:  York,  37  N,  H.,  175.) 

Saying  to  tiie  prisonisr  that  *'it  will  be  warm  for  him  if  he 
does  not  Qonfdss,"  or  that  it  will  ^^be  better  for  him  if  he* 
does,"  is  siiifi&cient  to  delude  the  ooixfe9fli(»i>  from  constant 
experience;  (2  Sast  P.  C;  669;  CammonweaUh  v;  Curtis, 
97  Mass:,  678.) 

'  Mr;  Greenlelif  utiysz  ''Before. any  eonfession  caii  be  received 
in  evidence  in  a  eriminal  case,  it  must  be  shown  that  it  is 
▼oltinfaiy.  The  course  of  practice  is  to  inquire  if  the  prisoner 
had  been  told  that  it  would  be  better  for  bun  to  confess,  or 
worse  for  him  if  he  did  not  c^mfess,  or  whether  language  to 
that  efEect  had  been  addressed  to  him."  (Greenleaf  on  Evi- 
dence, sectious  219;  222,  223;  Commonwealth  v.  Tuckermam, 
10  Gray,  190,  191.) 

But  it  is  needless  to  multiply  citations  on  this  point  •  A 
question  equally  aa  important  arises  upon  the  admissiMi  of 
Cameron  '&r  testimony,  showing  the  confession  of  appellant  to 
him.  Appellant  claims,  and  the  authorities  fairly  support  the 
position^  that  the  confession-  having  been  originally  obtained 
by  ofScer  Mead,  improperly,  through  the  inducements  held 
out  by  him^  his  subsequent  confessions  to  Cameron  and  Dr. 
Bailey,  and>  othens,  were  iimdmissible,  without  showing  that 
the  motives  for  his  original  confession  had  ceased  to  operate. 

Mr.  Greenleaf  cites,  with  evident  approbation,  the  rule  laid 
down  in  the  State  v;  OuUd,  18  Am.  Decis.,  404,  above  referred 
to  on  this  subject.  In  this  case,  upon  much  consideration^ 
the  rule  was  stated  to  be,  that  although  an  original  confession 
may  have  been  obtained  by  improper  means,  yet  subsequent 
confessions  of  the  same  or  of  like  facts,  may  be  admitted,  if 
the  court  believes  that  from  the  length  of  time  interveniDg» 
or  from  proper  warning  of  the  consequences  of  confession,  0€ 
from  other  circumstances,  that  the  delusive  hopes  or  fears, 
under  the  influence  of  which  the  original  confessiim  was  ob- 
tained, were  entirely  dispelled.  And  adds,  citing  Roberts' 
ease,  1  Denio  B.,  269,  264,  ''in  the  absence  of  any  such  oizw 
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camstances,  the  influence  of  the  motivea  proyed  to  have  been 
offered,  will  be  presumed  to  continue  and  to  have  produced 
the  confession,  unless  the  contrary  is  shown  by  clear  evidence, 
and  the  confession  will  therefore  be  rejected/*  (1  Greenleaf 
on  Evidence,  section  221 ;  to  the  same  ^ect,  Stats  ▼.  JoneSt 
54  Mo.,  478;  1  "Wharton's  Criminal  Law,  section  594;  Com- 
monwealth ▼.  Hamian,  4  Penn.  St.,  269;  Van  Buren  y. 
Stste,  24  Miss.,  512.) 

The  circuit  court  had  the  undoubted  right  to  try  the  ques- 
tion whether  the  original  influence  had  ceased  when  the  sub- 
sequent confessions  were  made,  and  if  the  record  before  us 
disclosed  any  fact  or  circumstance  to  justify  the  belief  that 
they  had  in  fact  ceased,  when  such  subsequent  confessions 
were  made,  we  should  not  disturb  its  determination.  But  no 
sQch  facts  or  circumstances  appearing  by  the  bill  of  excep- 
tions, which  purports  to  give  all  the  testimony  in  substance, 
the  subsequent  confession  to  Cameron  being  on  the  same  or 
at  farthest  the  day  succeeding  the  original  confession  to  officer 
Head;  the  prisoner  being  still  in  custody,  on  the  same  charge ; 
the  inducement  to  make  the  original  confession  being  still  in 
full  force  and  not  withdrawn,  and  no  warning  haying  been 
giTcn,  we  cannot  escape  the  clear  and  flrm  conyiction  that  the 
same  influences  which  induced  the  original  confession  to 
officer  Mead,  and  which  the  circuit  court,  with  better  facilities 
for  arriving  at  a  correct  conclusion  than  this  court  possesses, 
held  inadmissible,  because  it  was  so  induced,  were  in  full 
operation  upon  the  appellant's  mind,  inrhen  subsequent  confes- 
sions were  made,  and  that  therefore  these  confessions  should 
haTe  been  excluded  on  the  trial,  and  not  allowed  to  be  given 
in  evidence  against  him. 

For  this  reason  we  are  of  the  opinion  that  the  judgment  of 
the  circuit  court  must  be  reversed  and  a  new  trial  had. 

Judgment  reversed  and  a  new  trial  ordered. 


166  Htlajnd  v.-  Biiodqett.  [Sup.  Ot. 

I 

Ari^meBt  for  Beapondaitt. 


HYLAKD  V.  BLODGETT. 

,  Draft — Ordee  foe  Chattels, 

.An  order  for  the^  payment  of  a  certain  sum  in  lumber,  does  not  legallj 
import  an  undertaking  by  the  drawer  that  the  payee  shall'  obtain  the 
ehatYelft,  nor  that  the  drawer  will  be  >  axwwerable  to  him  for  -  their 
yaliie^on  the  drawee's  xefu^  to  aeqept.  or  pay  thp  ordc^r.     . 

The  law  and  incidents  of  a  bill  of  exchange  do  nbt  attfkch  to  iach  bm  in- 

Strument. 

Appeal  from  Benton.  •  The  f  aots  are  stated  in  the  opinioii. 

Chenowetk  &  Johnson,  for  appellant 

Defendant  moved,  for  a  non-suit  in  the  circuit  court,  claimr 
,ing  for  the  first  time  want  of  notice.  This  motion  should  nojb 
have  })een  allowed  under  the  pleadings,  because  it  was  incon- 
sistent with  the  plea  of  payment.  Respondent  should  be  held 
.to  his  plea  of  payment,  because  i.t  is  the  only  defense  pleaded. 
.(Van  Sandford'a  Pleadings,  561  and  596^  Bliss  on  Pleadings^ 
sees.  343  and  344;  Edwards  on  Bill^  and  Notes,  pa^es  13^ 
210,  649;  Code,  page  120.) 

Respondent,  after  bping  told  that  McCullough  had  not  ao^ 
cepted  or  paid  the  order,  promised  to  pay  it.  This  promise 
J3  evidence  that  he  had  been  duly  notified  of  the  non-ac- 
ceptance and  non-payment.  (Edwards  on  Bills,  650,  653, 
645;  14  Mo.,  48;  23  Wend.,  378.) 

J.  W.  Raybum,  for  respondent. 

Admitting  that  the  rules  governing  the  presentment,  and 
notice  of  non-acceptance  and  non-payment  of  bills  of  exchange, 
are  applicable  to  a  case  like  this,  the  motion  for  a  non-suit 
was  properly  granted.  (Parsons  on  Contracts,  page  277; 
Johnson  v.  Arrigoni^  5  Or.,  485.) 

This  is  not  a  bill  of  exchange.  It  does  not  come  within 
any  of  the  provisions  of  the 'law  merehant,  and  none  of  its 
doctrines  can  be  applied  to  it.  {CoyWs  Executors  v.  Batter^ 
white's  Administrators,  4  Monroe,  121;  May  y.  Lansdown, 
6  J.  J.  Marshall,  165.) 
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By  the  Court,  Lord,  C  J. :  ::  :  -: 

This  was  «n  action  brought  in  a  justice's  court  upon  the 
faflowiug  order:  .»  / 

•  •  • 

"Mr.  McGuUough,  please  pay  to  B.  P.  Hyiarid,  cfr  bearer, 
ninety  dollars  in  lumber.'    ^        '  *■  •'•  '  **Wm.  BLOt>GEtT.'*  -^ 

w 

The  complaint  alleges  the  presentment'  and  deritand  of  t^y- 
ment,  in  lumber,  of  the  said  McCullough,  his  refusal  to  ac- 
cept or  pay  it,  and  notice  to  the  respondeAt  of  non-acceptance, 
4c.  To  this  followed  tKe  answer 'and  reply,  and  a  judgment 
of  non-suit;  but,  which,  owing  to  the  view  we  take  of  the 
case,  it  is  unnecessary  to  further  particularize. 

The  instrument 'of '  writing,  j«t  otit  albovS,  is  an  order  pay- 
able in  lumber,  apd  not  a  bill  of  exchange,  and  the  appellant, 
by  makii^  .the  demand  and  giving  the  notice  which  wquI4 
charge  the  dmwer  of  a  bill  of  iizchange,  does  not  thereby 
entitle  himself  to  maintain  an  action  on  this  order: 

In  Sears  v.  Lawrence,  15  Gray,  269,  tills  identieal  p&int 
was  decided.  The  action  was  brought  on  an  order  **  to  pay  to 
the  order  of  Willai*d  Sears  three  thOustfrid  four  hundred*  and 
seventy-nine  dollars  and  seventy-three  cents,  in  good  mer- 
chantable lumber,"  4bc^  and  Metcalf,  ^.,.  in  j^^Uvering 
the  opinion  of  the  court,  says:  ''An  order  .for.  the 
payment  of  a  certain  sum  in  chattels  does  not  legally  import 
an  undertaking  by  the  drawer  that  the  pa^ee  shall  obtain 
the  dhattelsy'nor  tfant  the  drawer  nrill  be  ahswerable  .to  Mm 
for  the  value  of  them,  on  the  drawee's  refusal  to  aocept,  or 
pay  tii0  order.  The  law  and  incidents  of  a  bill  of  exehange 
do  not  attach  to  such  an  instrumfent.  The  principle  is  that 
sneh  orders  for « commodities  do  not  eotne  within  the  provis- 
ions of  the  law  merchant,  and  none  of  its  doctrines  can /be 
applied  to  it."  In.Coyle's  Executor B  v.  Satterwhite's  Admins 
tffra^or,  4  Monroe,  124,  it  is  held  that  - '  all  drafts  or  orders 
drawn  for  other  eomjnodities,  operate  only,  as  an  authority  to 
receive  the  oontents,  and  the  bolder' of  them  is  ;(10t  bound  td 
Apply  either  t)i^  speed  or  the  formalities  required,  in.  oQiDi4^ot^' 
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ing  a  bill  of  exchange,"  and  thfit  when  salt  is  instituted  it 
must  be  based  on  the  original  cause  of  action.  Upon  this 
point,  however,  we  express  no  opinion,  as  that  question  would 
depend  upon  matter  not  now  before  the  court*  The  judg- 
ment  of  the  eourt  below  is  affirmed. 
Judgment  affirmed. 


EICKABD  u  BICKABD. 

DlYOBCB — "EVIDfKHCM — ^AdUI/PEKT. 

Where  adulteiy  between  xMtrtiee  eloselj  related  in  blood  is  charged  as  a 
ground  for  diyoree,  the  proof  ought  to  be  elear  ai^d  eonvineing,  and 
not  rest  in  mere  inferences  from,  equiyooal  eircumstanees. 

Afpbal  fr<»n  Benton. 

B.  8.  Strahan,  Wm.  £*  WUlis  and  J.  TT.  Sayium,  for 

appellant 

John  Kelsay,  John  Burnett  and  N.  B.  Knight,  for  re- 
spondent. 

By  the  Court,  Watson,  J.% 

The  appellant  brought  tiiis  suit  for  a  divoree,  in  the  circuit 
court  for  Benton  county,  upon  the  grounds : 

First — Cruel  and  inhuman  treatment  and  personal  indig'^ 
nities,  rendering  her  life  burdensome. 

Second — Adultery  by  respondent  with  one  Mary  Meals. 

The  answer  denied  botii  these  charges,  and  the  court  below^ 
on  the  evidence,  entered  a  decree  for  the  respondent  The 
appeal  is  from  this  decree. 

The  parties  to  the  suit  were  married  in  Benton  county^ 
November  21,  1871,  and  lived  tbgether  there,  as  husband  and 
wif  e^  until  June  2)  1879,  when  appellant  went  to  the  house  of 
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her  parentB,  a(»zMe  twdve  tnileft  distaot,  and  has  remained 
there  ever  sinee. 

Three  children  wei^  tbd  iwUe  of  this  marriage^-^-one  gizl 
and  two  boys.  The  girl  is  deftd*  The  bojrs  are  both  liying, 
named  Bay  ai^d  Bay^  aged  respeetiv^y,  six  and  four  years. 

Mary  Meats  is  respondent's  half-sister.  He  is  forty-nine, 
and  she  is  some  tfen  years  yonng^r.  He  bronght  her  and  her 
sister  out  with  him  from  Illineis,  in  the  fall  of  1866,  and  shel 
lived  with  him  and  kept  house  for  him  from  that  time  until 
his  marriage  with  the  appellant*  About  a  week  after  his 
Buirriage,  Miss  Meats  went  away,  fti^d  ^^  absent  for  several 
months,  when  he  brought  her  back,  and  she  has  remained  at 
his  house  ever  sinoe.  During  this  period  she  seems  to  have 
been  engaged  in  the  work  aboot  the  house  and  farm,  Snd  in 
taking  care  of  the  children.  The  valuable  character  of  her 
services  during  this  long  period  cannot  be  denied* 
'  During  the  earlier  and  mneh  greater  portion  6f  this  period, 
Mr.  and  Mrs.  Richard  seem  to  have  lited  together  as  agree* 
ably  and  with  as  little  domestie  inf elioity  as  ordinarily  falls  to 
the  married  lot.  It  is  true  she  testifies  that  he  ceased  to  love 
her  floon  after  their  marriage ;  became  sullein  and  morose  in 
her  society,  and  in  1676  struck  her  onoe^  on  the  shoulder, 
vhile  in  a  fit  of  anger. 

Bnt  her  subsequent  ^conduct,  we  think,  fully  justifies  the 
inf erence  that  none  of  these  matters  created  any  deep  or  an*  >! 

Boying  impression  in  her  mind — ^most  certainly  not  to  the  \j 

extent  of  rendering  her  life  buirdeiDsame,  or  raising  appreheh« 
sions  for  her  future  security.  Nor  do  we  think  these  obser- 
Tations  of  hers  upon  his  general  demeanor  toward  her,  or  this 
isolated  act  of  physical  violenee^  if  it  actuaUy  occurred  as  she 
has  testified,  followed  as  they  were  by  years  of  peaceful,  and, 
to  all  external  appearances,  congenial  domestic  ii^tereourse, 
and  in  no  manner  oonnected  with  their  after  differences,^  can  . 
have  any  weight  in  the  final  decision  of  this  case. 

In  any  possible  view  that  can  be  taken  of  the  evidence,  it 
it  apparent  that  the  unfortunate  misunderstandings  betwieen 
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f  hese  parties,  whieh  have  resulted  in  their  hopeless  estrange^ 
ment  and  final  separation,  had  their  origin  in  Mrs.  Bickard's 
deep  distrust  and  bitter  aversion  for  Mary  Meats.  Whether 
guilty  or  innooent,  Mary  Meate  was  at  the  bottom  of  the 
trouble.  In  substanee,  the  eyidence  offered,  which  we  deem 
of  vital  importance,  is  as  follows: 

Laura  Bickard,  the  appellant,  testifies  to  her  husband's 
habitual  indifference  and  neglect  towards  herself,  and  his  con* 
stant  attention  and  deference  to  Maty  Meats.  That  the  latter 
left  their  house  about  a  week  after  their  marriage,  and  re- 
mained absent  for  several  months,  when  the  respondent  brought 
her  back.  That  afterwards,  when  the  subject  of  her  remain- 
ing with  themi  came  up,  she  told  him  she  wanted  him  to  send 
her  (Mary  Meats)  back  to  the  States  to  her  sister.  He  ref  used 
to  do  60,  and  she  said  no  more.  This  was  in  1876.  That 
after  he  brought  her  back  to  their  home,  he  would  pull  her 
down  on  his  lap ;  put  his  arms  around  her  waist ;  sometimes 
lay  his  hands  on  her  breasts;  romp  with  her;  sometimes  bite 
her,  when  she  would  refuse  to  go  to  bed;  sometimes  they 
would  go  to  bed  at  the  same  time,  and  witness  would  hear  her 
laughing  and  telling,  him  to  quit;  and  one  time  witness  was 
sitting  in  the  sitting  room,  adjoining  tiie  bedroom,  undress^ 
ing  the  children,  and  after  undressing  one  of  them,  she  went  • 
to  the  door  of  the  bedroom  and  saw  him  lying  Sown  on  the 
bed,  over  on  Mary  Meats;  he  saw  witness  and  went  to  bed. 
That*  he  was  in  the  habit  of  taking  Mary  Meats  with  him 
when  going  out  to  work  on  the  place  where  they  lived,  or 
other  places  belonging  to  him,  in  the  neighborhood,  and  re- 
maining  away  with  her  all  day.  That  about  the  middle  of 
April,  1879,  she  went  to  bed  early  one  night,  and  left  Mary 
Meats  and  her  husband  sitting  up.  tog^her.  Ih  about  half  an 
hour  Mary  Meats  came  in  and  wait  to  bed,  her  bed  being  in 
the  same  room.  A  half  hour  later  her  husband  came  intb  the 
room,  blew  the  light  out  and  got  into  bed  with  Maiy  Meats, 
and  stayed'  there  about  half  an  hour,  when  he  came  to  bed 
with'  witness*    Witness  said  nothing,  for  the  re^on  that  uYm 
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was  afraicL  She  heard  '^not  a  great  deal  of  noise ;  aboat  like 
a  peistm  getting  into  bed. ''  She  says,  in  answer  to  oross-qnes- 
tkm  2163,  * '  Did  jtm  hear  any  noise  in  any  manner,  in  the 
bed,  after  they  retired,  or  any  whispering  f  that  she  did 
not  approve  of  their  oondnet^  but  thought  it  best  to  wait,  say 
Dothing,  and  see  what  they  would  finafly  do. 

It  is  eertaiuy  from  all  the  testimony,  that  she  made  no  open 
charge  of  undue  intimiicy  between  her  husband  and  Mary 
Heats  until  May  24,  1879.  She  was  quite  ill  from  the  18th 
of  May  up  to  the  time  she  went  to  her  father's  house,  June 
2d,  and  remained  so  for  three  or  four  weeks  after  that  dat^. 

Abigail  Calloway,  appellant's  mother,  testifies  that  she  was 
sent  for,  obout  the  middle  of  May,  to  come  and  see  her 
daughter,  on  account  of  her  sickness,  and  went  and  attended 
upon  her  two  days  and  nights,  and  fhen  returned  home.  She 
was  called  back  to  her  daughter's  house  two  days  afterwards, 
and  Remained  there,  attending  upon  her  and  nursing  her,  until 
June  2d,  when  her  daughter  went  home  with  her;  that  while 
ahe  was  there  she  discovered  that  the  respondent  was  sleeping 
in  the  same  bed  room  where  Mary  MeatSs  slept — a  different 
room  from  where  his  wife  was  sleeping,  'niat  she  went  into  the 
room  where  they  dept,  one  morning,  and  saw  him  in  bed  and 
Maiy  Meats  dressing  herself  beside  the  bed;  that  she  only 
aaw  the  one  bed  in  that  room ;  that  when  she  was  there  the 
fint  time,  he  slept  in  the  same  bed  with  his  wife,  and  Mary 
Heats  occupied  a  bed  in  the  same  room.  Some  time  after 
ahe  went  there,  the  second  time,  Mary  Meats  took  the  two 
children  and  went  into  a  different  bedroom  to  sleep.  Riekard 
then  slept  scYeral  nights  in  tiie  bed  that  Mary  Meats  had 
previously  occupied,  in  the  same  bedroom  where  his  wife 
alept;  then  he  moved  out  of  that  room  and  went  and  £Aepl 
tiro  or  three  nights'  in  the  same  room  that  Mary  Meats  occu^ 
pied  with  the  children. 

W.  Bw  Galloway,  appellant's  father;  testJUes  that  he  was  at 
his  daughter's  house  on  several  occasions  during  her  illness  iu 
Hay  and  June,  1879,  and  that  two  nights  while  he  was  there» 
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the  respoDd^t  slept  iii  the  aame  bedroom.  Vhece  Mary  Meats 
slepty  while  his  wife  was  lying  sick'  m  it  different  room;  that 
he  ktiew  this  Irom  seeing  respomleiit'  pass  in  and  out'  of  the 
ibsd  room  night  and  mortung,  and  from  hearing  respondent, 
Maiy  Meats  and  tbe  ehUdren  talking  in  there,  after  tbeif  had 
gone  to  bed;  that  respomdefnt  neglected  .his  wife  daring  her 
sickness,  and  did  not  show  her  the  -attentibn,  or  make  the 
•provisioi^  for  her  oomfort^  he  should  have  dona 

Annie  Brown  testifies  tiiat  iihe  stayed  at  the  house  two 
nighty  during  appellant's  isioknes%  in  May/  1878;  heard  r^ 
spondtent^  Marj^  Meats>  and  the  children  talking  in  thtir  bed^ 
room  about,  bed  time,  and  saW.  him  pass  in  and'otit  6t  this 
bedroom  night  aaod  morning;  that  there  was  only  one  bed, 
isnd  a  pallet  spread  Upon  tiie  floior^  in  this  roonu 

LilUe  Taylor,  sister  of  ithe  appellant,  aged  nineteen^  in 
April,  1879,  testifies  that  she  staid  at  appellalnt's  lionse  one 
night  about  1875 ;  slept  in  the  same  bed  with  Mary  Meats^ 
which  was  in  the  same  bedroom  where  appellant  and  re* 
spond^nt  slept,  in  another  bed;  that  about  twelve  d'doek  at 
night  the  respondent  got  up  out  of  his  own  bed,  came  over  to 
the  bed  where  witness  and  Mary  Meats  were  sleeping,  and 
put  his  htinds  under  the  qniits;  witness  turned  over  and're^ 
spondent  went  back  again  to  his  own  bed. 

J.  Q.  Wygall  testifies  that  he  was  at  their  house  about  New 
Year's,  1877,  and  stayed  all  night;  got  up  in  the  morning  and 
went  into  the  sitting  room ;  heard  one  of  the  duldren  making 
a  fuss  in  the  adjoining  bedroom ;  opened  the  door  and  looked 
in,  to  see  what  was  the  matter;  saw  two  persons  lying  in  the 
bed  together,  and  pulled  the  door  to  and  went  away.  Appel* 
lant  was  in  the  kitchen  at  the  time,  and  witness  had  not  then 
seen  either  respondent  or  Mary  Meats  about  that  morning, 
and  believes  that  they  were  the  persona  he  saw  lying  in  the 
bed  together. 

Emma  Smith,  another  skrter  of  appellant,  testifies  that  she 
was  at  the  latter's  house  in  September,  1879,  on  Sabbath  day; 
that  she  and  the  appellant  had  been  sitting  during  the  after- 
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noon  oat  in  the  shade  of  the  house;  that  when  it  was  time  to 
go  home,  she  went  into  the  sitting  room  to  get  her  bonnet, 
land  as  she  passed  the  bedroom  door,  saw  the  respondent  and 
Mary  Meats  lying  on  th&  bed  together. 

There  is  an  abundance  of  testimony  to  show  that  all  three 
of  the  parties  most  interested  in  the  resnlt  of  this  case,  are 
esteemed  to  be  hig^y  respectable  in  the  eommiuiity  in  which 
th^  live.  . 

The  respondent  and  Mary  Meats  both,'  in  their  testimony, 
positively  contradict  the  appellant  and  her  witnesses,  on  every 
material  point  in  their  testimony. 

The  counsel  for  appellant  contends  for  two  propositions? 
Pint,  that  tiie  evidence  established  the  charge  of  adultery. 
Seoond,  that  even  though  the  charge  of  adiilt^ty  has  not  been 
proved,  still  the  respondent's  conduct  with  Mary  Meats,  in 
his  own  house,  Of  wfaidi  his  wife  was  cognizant,  taken  in  con** 

• 

neetion  with  his  neglect  of  his  wife's  comfort  and  happiness, 
and  his  r^usal  to  send  Mary  Meats  away,  when  his  wife  made 
known  to  him  her  deep  distrust  and  intolerable  dislike  for  her, 
coDstitntes  a  case  of  cruel  and  inhuman  treatment,  and  per- 
sonal indignities,  rendering  life  burdensome,  under  the  pro^ 
visions  of  our  statutes  on  that  subject. 

In  determining  each  of  these  issues,  the  conceded  fact  that 
the  respondent  and  Mary  Meats  are  brother  and  sister  of  the 
half-blood--children  of  the  same  mother — should  never  be 
lost  sight  of.  Blood  relationship,  in  so  near  a  degree,  justly 
disarms  suspicion  and  avoids  any  criminating  inference  from 
familiarities  however  strange  or  unusual,  but  which  do  not 
unmistakably  impart  guilt. 

If  he  was  guilty  of  this  great  crime  with  his  half  sister, 
the  proof  upon  which  the  court  is  asked  to  find  that  fact  ought 
to  be  dear  and  convincing,  and  cannot  be  made  out  by  cir* 
eomstances  which  thie  <dose  relationship  of  the  parties  renders 
equivocal. 

After  making  such  allowances  as  we  deem  proper,  on  ac- 
eoont  of  the  great  interest  which  the  principal  witnesses  on 
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either  side  havQ  in.  the.  result,  and  tibeir  honest  nistiskes  or 
imperfect  recollections,  we  are  eompdled  to  say.tbat^the  ehftrgf^ 
of  {^dultery  baa  npt  been  established  by  the  ^vid^i^e.- 

It  is  not  difficult  to  perceive  how  Mrs.  fiiekard;]ni^  have 
beexil ,  mistakeii  abQut  her  buaband  coming  intp  the  bedroom, 
blowing  out  the  light,  and  then  geiM;ing  into  bed  with  his 
hitlf  sifter.  The  beds  .were  inthesawe'iDeom,  one  m  either 
side  of  the  door  that  led  into  it  from  the  sitting  .rowi«  and 
not  more  than  foui;  or  £iife  feet  apart^. but  little  more  thav  Ae 
i^idth  of  the  door^  SA^e .  testifies  that  her  htishand  did,  aftei? 
blowing  out  the  light,  get  into  bad  with  Maiy  lteatB>  hint, 
does  not  sc^  sbe^eaw  him  do  so;  also,  thc^t  it  was  light  enough 
in  the  rpom,  after  the  candle  was  blown  out,  to  see  the  bed 
where,  Mary  Meats  slept,  but  not  thi^t  she  4id  seeJt.  And 
her  testimony,  that  iall  the  noise. she  heard  -'Wjafi  fibout  lilte  a 
person  getting  into  hed,"  would  indicate  Tepry  strong  tlM^t 
her  eonclusipns  were  drawn  from  what.she.heard  and  not  from 
what  she  saw. .  She  admits  that  she  wf^  jealous  of  her  hua^ 
band,  and  Iflary  Meats  before  thia  happened,. : and  heoaee,  nq 
doubti,  the  merest  trifle  waa  si^fiEieleut  to  awak^en  her  auspicion« 
But  her  own  eonduct  towarda  both  these .  parties,  then  and 
afterwards,  shows  conclusively,  we  think,  that  however  jealoua 
and  di^s^^stful  she  may  have  been,  she  was  not  satisfied,  of 
their  guilt,  as. she  must  inevitably  have  been  if  she  had  seen 
what  ^he  testifies  did  actually  occur.  8he  made  no  complaint 
to  anyone,  uttered  no  word  of,  remonstrance  to  either  of  the 
offending  parties;  gave  no  sign  of  terrible  mental  agony, 
which  must  inevitably  have  followed  the  eonvietion  that  she 
had  been  the  victim  of  such  an  outrageous  and  intolerable 
wrong;  but  went  right  along  until  the  24th  of  the  following 
May,  just  as  though  nothing  had  happened  to  disturb  her 
peace  or  mar  her  happiness. 

If  the  transaction  itself  were  not  so  uni^easonable  and  so 
extlremely  improbable,  her  subsequent  conduct  alone  would 
stamp  it  as  a  mere  jealous  fancy,  which  she  herself  had  no 
real  ponfidenc^  in  until  long  afterwar ds»  when  sic)^  feveriab. 
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and  confined  to, her  bed^  aad  her  old  feeliiig  of  jef^upy.inr. 
flamed  to  a  still  4i%her  ^toh,  in  HI  reasottable  probability^  t^ 
the  impressions  of  those  around  her,  her  fieree  suspieiqns'at 
last  foond  utterance.  That  there  is  atiU  evim  greater^  pr<^^' 
inlit^  of  mistaken  impressioiw,  in  th^.  testimony  o{  h^;siater,, 
Lillie  Taylor,,  will  hardly:  be  controv^erted.  Tbe  transaction: 
t«  whioh  she  testifite  obcauired  over  fonr  yieairs  previous  )to  the. 
date  of  testifying  to.  it,  and  wheo  |ihe  .wa$  only  thirteen  or  f our^ 
teen  years  old.  The  beds  were,  as  we  have  alrea^ly.  3ee9L,.in> 
the  same  room;  and  with  only  d  narrow  pli9sage  t^  the  d<|or 
between  them.  How  she  knows  the  respondent. pijit  hip  )i%nd9; 
und^  the  qnilts  and  tonehed  Maty  Meats  tik^.  does  not  e:(plaiQ-. 
She  was  awake,  but  he  did  not  tonoh  >.  her,  so  far  as  h^r  tester 
mony  showsi  It.  was  inidnight,.  in  .the  winter  season,  and 
the  respondient,  in  gT0{>ing< along  the.nar>*ow  passage  b<^we^ 
^  two  beds,  to  or  ftom  tii&  door,  in  the,  daifknead,  mity  have 
jostled  agi^instthe  bed  wheise  witness  was  lying,  or  plaejsd  his 
hand  upon  it,  thus  giving  the  witness  thet  im^^iesajipn  she  ha^ 
testified  to.  Her  stait^ment  that  he<pnt  bis  hands  underifhe 
qvilts  and  touched  Majry  Meats,  at  nudnigbt^  withcMit  stating 
any  means  of  knowledge,  cannot  be  treated  as  anything  morei 
than  a  groundless  snrnuse  on  her  part,  and  as  entitled  tp  no 
weight,  whatever. 

J.  G<  Wygall  's  testimony  is  of :  the  saine  chetracter.  ]B^ 
saw  two  persons  in  bed,  and  from  that  and.  other  facto;  corner 
to  the  conclusion  that  these  two  persons  w<ere  the  respondent 
snd  Maiy  Meats.  But  he  does  not  pretend  to  identify  them 
from  what  ha  saw,  and  gives  not  a  single  fact  tending  to  iden« 
tify  them  as  the  persons  he  saw  in  bed  together.  Virtually 
he  draws  his  conclusion  from  seeing  two  persons  in  bed  to« 
gether — ^knowing  that  Mrs.  Rickard  was  out  in  the  kitchen  at 
the  same  time,  and  not  having  seen  either  Bickard  or  Mary 
Meats  around,  while  he  also  knew  they  were  about  the  hot^Q 
somewhere,  as  well  as  the  two  children.  Not  having  attenipted 
to  describe  or  identify  the  two  persons  be  saw  in  bed  together, 
they  might  have  been  and  probably  were  either  the  two  boys^ 
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or  Rickard  or  Mary  Meats  with  one  of  the  boys ;  but  there  is 
no  reasonable  probability  whatever  that  tiiey  were  Bickard 
and  Maiy  Meats. 

This  testimony  is  without  any  wdght  whatever  in  our  view 
of  it,  and  hardly  deserving  of  such  extensive  comment.  It 
is  enough  to  say,  generally,  in  regard  to  the  rest  of  the  testir 
mony  on  behalf  of  the  appellant,  that  it  diBcleses  no  fact  or 
circumstance  tending,  in  our  judgment,  t6  establish  the  change 
of  adultery. 

The  respondent's  unconcealed  affection  for  his  half  aister, 
his  attention  to  her  comfort,  his  deference  to  her  wishes,  the 
frank  and  open  familiarity  which  marked  hia  conduct  toward 
her,  and  even  his  sleeping  in  the  same  room  where  she  slept 
with  the  children  during  a  portion  of  the  tinke  his  wife  waa 
confined  to  her  bed,  in  another  room,  there  being  two  beds  in 
the  room  where  he  and  his  half  sister  slept,  are  eaeh  and  all 
entirely  reconcilable  with  his  entire  innocence,  and  justii^  no 
inference  to  the  contrary. 

There  is  another  feature  of  the  conduct  of  respondent  t6- 
warde  Mary  Meats  which,  in  our  judgment,  tends  strongly  to 
negative  the  existence  of  any  criminal  relation  between  them. 
There  is  nothing  in  the  evidence  even  tending  to  show  that 
they  ever  made  any  a,ttempt  at  secrecy  or  concealment  This 
is  unlike  adultery,  which  has  alwajrs  been  recognized  as  pecu- 
liarly '*a  crime  of  secrecy  and  darkness."  But  we  look  in 
vain  through  the  testimony  in  this  case  for  any  such  crimin* 
ating  indications.  The  doors  are  always  open;  there  is  no 
precaution  against  detection  and  exposure,  and  no  embarrass* 
ment  or  confusion  following  on  discovery.  If  they  are  guilty 
their  case  is  without  a  parallel  within  the  scope  of  our  invee* 
tigations. 

But  we  deem  it  entirely  unnecessary  to  pursue  this  propo* 
sition  further,  and  turn  our  attention  to  the  other.  Conceding 
that  if  the  resnondent'a  conduct,  in  connection  with  Mary 
Meats,  haid  been  of  such  a  character  as  to  justify  his  wife's 
inference  of  the  existence  of  criminal  relations  between  them^ 
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earned  on  in  her  own  hoafte,  and  he  ehonld  persist  in  such  a 
eonne  against  her  remonstrances,  and  refuse  to  send  Mary 
Meats  away,  with  knowledge  of  his  wife's  distrust  and  men- 
tal goffering,  occasioned  by  such  conduct,  it  would' bav^e  con- 
stitated  a  case  of  cruel  and  inhuman  treatment  and  personal 
indifi^nities  rendering  life  burdensome,  under  our  statute,  even 
though  no  guilt  existed  in  fact.  The  fact  of  actual  guilt  could 
not  add  to  the  intensity  of  her  mental  suffering,  occasioned 
I7  a  full  belief,  on  sufficient  grounds,  in  its  reality.  And  if 
he  knowingly  induced  such  a  belief,  with  its  consequent  men- 
tal suffering,  in  his  wife,  he  should  be  held  t'esponsible.  Still 
the  testimony  produced  by  appellant  does  not  make  out  such 
a  case,  as  we  hare  already  seen,  in  examining  it  upon  the  first 
proposition*  Her  suspicions  w^e  not  justified  by  any  phase 
of  her  husband's  conduct  with  Mary  Meats.  They  did  not 
perceptibly  affect  her  own  conduct  toward  either  of  these 
parties,  until  long  after  she  had  full  knowledge  of  all  the  facts 
npon  which  they  rested.  Her  husband  was  not  even  cogni- 
zant of  their  existence  in  her  mind,  until  the  24th  of  May, 
1879,  when  she  openly  charged  him  with  living  with  Mary 
Heats  as  a  wife,  and  demanded  that  the  latter  should  be  sent 
away,  as  the  only  condition  upon  which  she  herself  would 
remain  in  his  house. 

Granting  that  Mrs.  Bickard  was  sincere  in  her  belief  in  her 
husband's  guilt,  but  that  her  belief  was  mistaken  and  ground- 
less, and  that  his  conduct  was  not  only  innocent  in  reality, 
bat  also  free  from  such  grave  improprieties  as  would  justify 
her  suspicions,  we  see  no  reason  to  bold  him  responsible  for 
the  unhappy  consequences  of  her  mistaken  judgment.  His 
refusal  to  turn  his  half  sister  out  of  his  house,  after  such  a 
charge  had  been  openly  preferred  against  her  in  connection 
with  his  own  name,  was  plainly  justifiable.  Indeed  he  could 
not  have  done  otherwise,  without  in  some  measure  sanction- 
ing the  truth  of  that  charge,  and  subjecting  both  himself  and 
her  to  unmerited  reproach  and  public  shame.  We  are  satis- 
fied that  the  respondent  only  did  what  was  clearly  his  duty  to 
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do  imdei:  the  circmjnstaaioes^  and  that  the  appeUaut?  •  had  no 
cause  to  oomplaiji. 

.  The  decree,  oi  the  court  beliow  19  afficmed,  with,  eodtB.  ' 
Decree  affijnued* 


PENCINSB  v.  BURTON. 

An  appellant  cannot,  under  subdivision  four  of  section  527,  of  the  civil 
code,  have  perinission  to  file  a  new  undertakiiig  for 'appeal,  Without' 
making  it  Appear^  to  the  satisfaction  of  the  cieurt,^  that  his  omrrisibn 
.  ,.)tQ  file, a.  unfiicieD^  i^ndertaldngi^iiitthfn.  tb0  M^^  aUon^;  bf  subr 
^vision  two  of  «aid  f»^*':^a,  nas  occurr ed, through  una v.oidable  aeci- 
dent  or  excusable  c^xstake. 

AppEjg:.  from  Wapco,  .   .  ;  1     .     ,     .        ,  .  .       . 

J.  E.  Atwater,  'for  appellanjL  .      . 

...  '••'..*_ 

W.  ImV  ffttt,  for  respondent. 

By  the  Court,  Watson,  J.:  »      .        . 

A  motion  was  filed  in  this  case  by  the  respondent,  to  dis- 
miss the  appeal  upon  several  grounds.  At  the  hearing,  how- 
ever, all  these  grounds  were  expressly  waived  by  respondent's 
counsel,  except  the  three  last,  to  which  the  attention  of  the 
court  was  exclusively  directed.    They  are  as  follows: 

**No  sufficient  undertaking  for  the  appeal  was  filed. 

"It  does  not  appear  that  the  surety  on  the  undertaking  for 
appeal  possesses  the  qualifications  required  by  law. 

**It  appears  by  the  record  that  the  circuit'  court  had  no 
jurisdiction  to  reverse  or  modify  the  judgment  of  the  justice's 
court,  upon  a  writ  of  review. '' 

Previous  to  the  hearing,  appellant's  counsel  filed  his  cross- 
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motion  for  leate  to  Shb  a^.safficdent  und^akiog,  but  stating 
no  groQiKb  therefor. 

In  regard  to  the  last  objfction  made  by  tespondent,  it  is 
proper  to  say,  that  it  has  not  been  the  praotiee  of  >the  (oonrt 
heretofore  to. determine  audi. qnestions,  involving  the  merits 
of  the  case  below,  on  a  mere  motion  to  dismiss,  and  without 
the  aid  of  counsel's  hri^  and  arguments  direetiBd'exolusi^rtely 
to  those  questions,  'we  are  iu)t  npilling^  to  establish  a  prece- 
dent in  this  or  any  iOther  oase^  at  yarianoe  T^th  the  practice 
of  the  court  in  this  respect. 

For  these  reasons  we  shall  confine  ourselves  ezelu^vely  to 
the  objections'  raised  bls  to  the  stifficiency  of  the  undertakiDg^. 

Id  the  rale  laid  down  in  this  ^tmrt,  in  H^k^mtb  r.  Teul^  4 
Oregon,  362,  and  iiniiiormly  adhered  to  ever  since;  there  can 
be  no  question  but  that  the  back  of  the  affidavit,'  showing  th^ 
qnalifieations'  of  the  surety  on  the  appeal  bond,  is  a  fatal 
defect^  and  unless  thexcoviirt  ean  now  grant  the  a{ipellant  leave 
to  file  a  new  and  sufficient  undertaking,  the  appeal  must  ht 
dismissed.  «  ^  i  ;.       ^       : ; 

While  the  defect  in  the  undertaking  is  not  as  plainly  pointed 
out  by  the  motion  to  dismiss  as  it  probably  might  have  been, 
we  nevertheless  thfnk  it  shows  the  'ground  of  the  objection 
with  sufficient  certainty. 

As  the  qualifications  of  a  surety  on  an  undertaking  for  an 
appeal  inust  appear  in  an  affidavit  filed  with  such  undertak- 
ing, an  objection  that  **it  does  not  appear  that  the  surety 
possesses  the  requisite  qualifications,"  would  denote^  very 
strongly,  either  the  absence  or  insufficiency  of  the  required 
affidavit.  We  hardly  think  the  motion  misleading,  and  Coun- 
sel for  appellant  does  not  claim  to  have  been  misled  by  it. 

The  question  then  is,  can  the  court,  upon  the  state  of  facts 
before  it,  give  the  appellant  permission,  under  subdivision 
four  of  section  527  of  the  civil  code,  to  file  a  sufficient 
sndertakingt  We  are  of  the  opinion  that  such  permission 
cannot  be  granted. 
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Conceding  that  the  crosft-motion  was  filed  in  time,  still 
there  is  no  showing  that  the  notice  of  appeal  was  given  in 
good  faith,  and  the  omission  to  file  an  afULavit  ahowing: 
the  qualifieations  of  the  surety  on  the  undertaking  for  appeal 
occurred  through  any  excusable  mistake  or  unavoidable  aooi* 
dent. 

For  aught  that  appears  to  the  court,  the  appellant  may  not 
have  given  his  notice  of  appeal  in  good  faith,  or  may  not 
have  intended  from  the  outset  to  give  a  good  and  suffideat 
undertaking,  such  as  the  statute  requires. 

The  permission  to  file  a  new  undertaking,  under  the  sub- 
division of  the  section  above  referred  to,  is  not  a  matter  of 
course,  but  depends  on  the  fact  whether  the  omission  to  file  a 
suffioient  undertaking  in  the  &rst  instance  occurred  through 
mistake  or  not 

In  this  case  there  is  no  showing  of  any  mistake — ^no  dalm, 
eveu,  that  there  was  any — and  the  permissLon  cannot  be 
granted. 

The  app'eal  is  dismissed. 


LADD  &  BUSH  v.  FERGUSON  and  McFADDEN. 

Costs — Sbt-opp — Judqmtnt — Assignment. 

Where  a  judgment  has  been  obtained  against  a  sheriff  for  the  posseasioB 
of  property  wrongfully  seized  and  detained  by  hiniy  under  process, 
and  for  costs  of  the  action,  the  plaintiffs  in  such  process  are  not  en- 
titled, in  equity,  to  set-off  against  sneh  judgment  for  costs,  a  judg- 
ment held  by  them  against  the  party  recovering  such  judgment 
against  the  sheriff,  although  they  have  indemnified  the  sheriff  for 
such  seizure  and  detention. 

a.  written  assignment  of  the  costs  and  disbursements  to  be  reeovered  In 
such  action,  executed  before  the  entry  of  judgment,  by  the  plaintiff 
therein  to  his  attorney,  in  consideration  of  proftosional  services  ren- 
dered in  such  action,  is  valid,  and  would  prevent  any  right  of  set-off 
from  attaching,  if  such  right  could  otherwise  have  been  made 
available. 
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John  Kelsay  and  If.  5.  Woodcock,  for  appellants. 

A  purchaser  and  assignee  of  a  judgment;  for  a  valuable 
oonsideration,  and  without  notice,  takes  it  subject  to  the  right 
of  8e^off  between  the  parties.  In  this  case,  the  assignee  had 
notice.  (Freeman  on  Judgments,  sees.  127,  128;  23  Cal., 
596,  626 ;  13  Wis;  534 ;  Wat  on  Set-Offs,  p.  394,  sec.  362, 
and  note;  Id,  p.  178,  179.) 

Where  a  person  purchases  a  judgment  after  verdict,  and 
before  judgment  is  entered,  it  is  pendente  lite,  and  he  takes 
it  with  notice.  '  (Watt  on  S[et-0£Es,  p.  388  and  note.) 

An  assignee  of  a  fntnre  judgment  takes  it  subject  to  the 
equities  esustii^  betweela  the  parties,  and  with  notiee  of  ail 
that  the  Ireeord  and  proceedings  in  the  action  diselose.  (Free- 
man on  Judgments,  sec.  425;  23  Cal.,  626;  2  Gal.,  507;  13 
Wen.,  647,  654,  655.) 

The  insolvency  of  Ferguson  is  an  equitable  ground  of  set- 
off, which  cannot  be  diverted  by  assignment.  (16  Iowa,  204; 
23  CaL  628,  639;  26  Texas,  305,  306.) 

John  Burnett  and  W.  8.  McFadden,  for  respondents. 

SoL  Kins  was  the  real  and  only  party  defendant  in  the  ac- 
tion of  Ferguson  v.  King;  the  action  of  replevin  only  lies 
against  the  party  in  the  acttial  possession  of  the  goods. 
(See  134,  Wells  on  Replevin;  3  Sandf.,  N.  Y.,  707.) 

If  the  appellant  King,  were  allowed  in  this  way  to  take 
advantage  of  his  own  wrong  (and  through  him,  appellants, 
Ladd  &  Bush),  the  practical  effect  would  be  to  defeat  the 
purposes  of  the  exemption  law.  (Code,  p.  164,  sec.  279;  18 
CaL,  388;  7  B.  Hon.,  Ky.,  586;  82  Benna.,  82.) 

Independent  of  the  authorities  cited,  the  appellants  have 
no  equitable  standing  in  this  court,  for  the  reason  that  the 
judgment  in  the  case  of  Ferguson  v.  King  cannot  be  set-off 
against  the  jud^&ent  of  Ladd  6  Bush.  Upon  the  record  in 
tbe  two  eases,  the  debts  are  not  mutual,  or  due  to  and  from 
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tbe  same  persons.     (11  Paige,  517;  4  John.  Gh.,  11;  6  Gov., 
261;  3  Wend.,  400.) 

Even  if  appellants  had  an  equitable  set-off,  it  could  not  be 
allowed,  where  it  would  infringe  on  another  right  of  equal 
grade.     (2  Watts,  228.) 

An  assignment  made  by  a  party  to  his  attorney  of  a  verdict 
and  the  judgment  to  be  entered  upon  it,  to  pay  the  attorney 
for  his  services  in  the  action,  is  upon  a  good  valid  considera- 
tion.    (8  How.,  319;  9  How.,  16.) 

By  the  Court,  Watson,  J. : 

The  appellants  brought  this  suit  in  the  circuit  court  for 
Benton  county,  lb  have  a  jtidgment  in  favor  of  Ladd  &  Btish 
against' Ferguson  set  off. against  a  judgment  in  favor  of  Fer- 
guson against  King,  for  costs.  The  facts  disclosed  by  the 
pleadings,  and  stipulation  of  parties  filed  in  this  cause  were 
these: 

Ladd  &  Bush  commenced  an  action  in  the  ciremt  court  for 
Benton  county,  against  Ferguson,  to  recover  money,  and 
caused  an  attachment  to  issue  and  to  be  placed  in  the  hands 
of  Edqg,  .as  sheriff  of  that  county,  with  a  request  that  he 

ft 

should  levy  it  on  certain  personal  property  belonging  to  Fer- 
guson. This  he  did,  but  Ferguson  claimed  the  property  as 
exempt  from  execution,  and  demanded"  its  release.  King, 
however,  upon  the  request  of  Ladd  &  Bush,  retained  posses- 
sion of  the  property,  under  the  writ,  and  refused  to  release  it. 
Ferguson  brought  an  action  for  its  recovery,  in  the  same 
court,  against  King  alone,  and  obtained  a  verdict  therefor  on 
April  17,  1879,  upon  which  judgment  was  duly  entered  on  the 
following  day,  for  the  possession  of  the  property,  and  costs  of 
action,  taxed  at  fifty-five  dollars  and  five  cents.  Ladd  &  Bush 
also  recovered  judgment  in  their  action  against  Ferguson,  .on 
April  15,  1879,  for  one  hundred  and  fifty-three  dollars^  and 
twenty  dollars  attorney's  fee,  and  costs,  which  was  duly  en- 
tered in  the  judgment  lien  docket  of  said  ooort  the  same  day« 
1   The  respondent,  McFadden,  was  an  attorney-at-law,  and  in 
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his  p^fessional  character  represented  Ferguson  in  both  of 
said  aetions.  Previous  to  his  retainer,  Ferguson  agreed  that 
he  should  have  for  his  services  whatever  costs  might  be  re- 
covered in  the  action  against  King.  After  the  verdict,  bat  on 
the  daj  previous  to  the  entry  of  judgment  thereon  against 
King,  Ferguson  executed  to  McFadden  a  written  assignment 
of  the  costs  and  disbursements  he  might  recover  under  such 
judgment,  in  consideration  of  his  services  rendered  in  said 
actions. 

With  the  exception  of  such  exempt  property,  Ferguson  was 
without  means,  and  wholly  insolvent ;  and  the  judgment  of 
Ladd  &  Bush  is  still  wholly  unpaid. 

Upon  this  state  of  facts,  the  court  below  made  a  decree  dls- 
mksing  the  suit,  and  for  costs  and  disbursements  to  respond- 
ents, and  from  this  decree  this  appeal  has  been  brought. 

The  appellants  claiin  that  Ladd  &  Bush  are  the  retil  parties 
in  interest  in  the  judgment  against  King,  and  that  the  assign- 
ment to  McFadden  is  subject  to  their  right  of  set-oflP,  both  of 
which  propositions  are  controverted  by  respondents. 

We  will  examine  each  briefly  in  its  order.  It  is'  admitted 
that  real  parties  in  interest,  although  not  nominal  parties, 
are  entitled,  in  equity,  to  the  benefit  of  set-oft,  to  the  same 
extent  as  they  would  be  if  nominal  parties. 

In  this  case  Ladd  &  Bush  are  not  parties  nominally  to  the 
judgment  against  King.  At  the  most  that  can  be  claimed  for 
them,  they  may  be  held  to  have  indemnified  King  against  any 
damage  or  loss  he  might* sustain  by  reason  of  the  sei^^ure  and 
detention  of  Ferguson's  property.  Their  request  that  King 
should  do  so,  and  his  compliance  therewith,  in  good  f  aith^  not- 
withstanding  Ferguson's  cliim  that  the  property  was  exemj^t 
from  execution,  would  create  an  implied  contract  of  indem- 
nity of  this  character.  (2  Hilliard  on  Torts,  227,  228 ;  Weld 
T.  Chadb&ume,  37  Me.,  221 ;  Skriver  v.  Harbaugk,  37  Peiin. 
St,  399.) 

But  Fergtlsoh  had  a  good  arid  complete  tlalm  against  King 
alone,  and  if  it  had  been  possible  for  him  to  join  Ladd  &  Bush 
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in  his  action  to  enforce  it,  it  was  not  neoessary^  and  be  did 
not  see  fit  to  do  so^  but  brought  his  action  avd  prosecuted  it 
to  ^nal  judgment  against  Bang. alone. 

The  claim  of  Ferguson  for  the  possession  of  this  property, 
again9t  King,  based  upon  an  unlawful  taking  ^od  detention 
by  him,  was  in  no  sense  a  claim  against  Ladd  &  Bush,  and 
neither  is  the  judgment  obtained  upon  that  clai^  for  the  pos- 
session of  the  property  and  the  costs,  in  the  controversy  here, 
a  debt  of  Ladd  &  Bush  due  Ferguson  or  his  assignee,  either 
in  form  or  substance, 

,  They  do  not  owe  this  debt,  either  as  real  or  nominal  parties^- 
to  Ferguson  or  his  assignee,  and  there  ig  no  method  l^y  which 
it  can  be  asserted  against  them,  or  made  a  charge  upon  their 
property.  They  are  utter  strangers  to  this  judgment  and  the 
debt  it  represents. 

Their  contract  of  indemnity  with  King  is  wholly  collateral 
to  this  judgment.  It  doefs  not  even  appear  from  the  record 
that  they  are  conclusively  bound  by  it  to  indemnify  King. 
They  were  not  parties  to  the  action  in  which  it  was  obtained, 
and  they  did  not  appear,  and  were  not  notified  to  appear,  so 
far  as  the  record  shows,  and  defend  it.  They  are  still  at  Iib> 
erty  to  contend,  if  they  wish,  and  prove,  if  they  are  able,  that 
the  property  was  rightfully  levied  upon  and  held  by  Eing 
under  the  writ,  or  maintain  any  other  defense,  in  an  action  by 
King  against  them  on  their  implied  contract  of  indemnify, 
notwithstanding  the  judgment  that  has  been  recorded  against 
King.  (Oist  v.  Davis,  2  Hills  Ch.,  335;  Freeman  on  Judg- 
ments, sec.  184;  Satterlee  v.  Ten  Eyck,  7  Cowan,  480.) 

We  do  not  think  that  Ladd  &  Bush  are  in  any  sense  parties 
to  this  judgment  against  King,  or  that  their  being  King's 
indemnitors  gives  them  any  right  to  the  set-off  which  they 
contend  for. 

Upon  the  second  proposition,  we  are  satisfied  to  hold  in 
accordance  with  the  doctrine  laid  down  in  Rooney  v.  Second 
Avenue  E.  B.  Co.,  18  N.  Y.  368;  and  Ely  v.  Cook,  28  N. 
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T.,  365.  These  cases  sustain  saeh  assignments  of  costs  as  is 
shown  in  this  case,  and  the  right  to  set-off  does  not  attach  as 
against  them. 

It  is  the  opinion  of  the  court  that  there  is  no  error  in  the 
decree  appealed  fnnn,  and  it  must,  theref ore^  be  affirmed. 

Decree  affirmed. 


LAMBERT  v.  SMITH. 
Bked— GoN8n>nuTioK-— BABOAni  and  Sals— Iktbki^ 

A  Deed  of  bargain  and  sale  is  Toid  for  want  of  a  Taluable  consideration 
ezpreased  thereiny  nnlees  sueb  oonsideiation  is  pvoTOd  or  shown  to 
exist 

The  insertion  of  sacli  consideration  in  the  deed  is  merely  eeremoldal,  and 
the  amonnt  is  not  material,  but  it  mnst  be  expressed  in  the  deed  or 
pievea  Independently  of  it^ 

A  deed  inopemtitTS  as  a  bavgain  and  sale  fox  want  of  eonsidentlon  cc" 
preeeed,  if  it  contain  other  apt  words,  maj  enure  and  be  operatiye  as 
a  errant  or  feoffment,  in  which  no  consideration  need  be  stated  to 
eany  into  elfeet  the  intent  of  the  parties. 

Bf  the  word  intent  is  not  meant  the  intent  of  the  parties  to  pass  the 
had  by  this  or  that  particular  kind  of  deed,  or  by  any  particular 
mode,  or  form  of  conyeyance,  but  the  intent  that  the  land  shall  pass 
at  an  events,  one  way  or  the  other. 

GaANT,  Sell  and  €k>NyzT. 

The  use  of  the  word  "convey"  in  a  deed  is  equivalent  to  a  grant  at  com- 
mon law,  and  passes  the  title,  and  "is,  in  meaalng  and  effect,  suffi* 
eient  to  answer  the  requisites  of  a  grant  of  common  law." 

A  deed  containing  the  words  "bargain,  seU  and  convey"  is  operative  as  a 

gnuit 

OoMKOzr  Law-^Statutx  or  ^^E^. 

When  conveyances  may  operate  either  at  common  law  or  by  the  statute 
of  uses,  the  former  generaUy  prevails. 

Appsal  from  TamhilL    The  facts  are  stated  in  the  opinion, 

Finkm  &  Mcger^  tar  appellant. 

Appdiant  relies  npon  <mly  one  assignment  of  error,  that  is^ 
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that  the  court  ejrred  ii^  rejecting  the  de^  inajrked  e^^bit  **E,."" 
ipd  instruoting  th^  jury  tl^  it  wfis  y^ifl  fpr  ^fipf  of  oonsidep- 
ation  expressed.  No  objection  was  made  to  this  deed  other 
than  tha]t  the^^  ¥fa3  no  opnsidf ration*  e^ij^ed  in  it  ;CPi^ 
this,  ppint  see  p  ^r.,  428 ;,  50  Q#.^429,  45Q;  .5?  Cal,,  ^96,  .672.> 
And  if  the  only  object  of  expressing  a  cpi^id^^tioi^  i^  a 
deed  of  bargain  and  sale,  after  the  statute  of  uses,  was  to 
prevent  a  resulting  trust  in  the  grantor,  this  is  no  longer  es- 
sential. Our  statute  goes  further,  and  declares  that  a  seal  is 
primary  evidence  of  a  consideration.  It  affirms  the  old  com- 
mon law  doctrine  that  obtained  before  the  statute  of  uses. 
(Code,  sec.  1,  p.  515,  sec.  743,  p:'25^;  102  Mass.,  541;  9 
Kansas,  f6 ;  if  ifaine,  320  •  2  E.  D.  Smith,  4160 

^E.  G.  Brddahaw,  for  respondent. 

Tl^e  pretended  deed  frpm  W^  R.  Smith  and  wife  to  the  ap- 
peUant,  was  void  for  thQ  reason  that  there  was  no  coosider- 
ation  expressed  therein.  In  a  deed  of  bargain  and  sale,  or  for 
ai^'  interest  in  land,  there  tnust  be  a  consideration  ^qiressed. 
(Cbde,  p.  264,  sec.  775,  sub.  6j  3  Wash.,  320,  82l,  322-329; 
S  Black,  Coin.,  3S8;  4  Kent's  Com.,  460.) 

By  the  Court,  Lord,  C.  J. : 

The  facts  in  this  case  are  that  the  plaintiff  brought  an 
action  in  the  usual  form  to  recover  o^ain  xeal  property 
described  in  the  complaint.  The  answe^r  of  the  defendant 
denies,  all  the  allegations  in  the  complaint,- and  allege,  sepa- 
rately, that  be  is  the  owner  in  fee  simple  and  in  possession  of 
said  premises.  The  reply  denies  the  new  matter  set  up  in  the 
Answer. 

The  cause  was  tried  before  a  jury,  who,  under  instructiona 
of  the  courts  xeturned  a  verdict  for  the  plaintiflE. 

The  bill  of  exceptions  shows  that  the  plaintiff  introduced 
as  evidence  a  deed  from  Jonathan  Smith  and  wife  to  Williani 
K.  Smith,  of  date  February  23,  1878,  of  the  land  described  ia 
the  complaint,  also  that  the  plaintiff  recovered  judgment  for 
f^'c^Ftftiu  sum  of  money  therein  named*  i^r&iA^  the.qai^  Wil- 
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liam  B.  Soiitii,  on  the  6th  day  of  January,  1880 ;  that  exeeu<- 
tion  was  issued  thereon,  that  the  property  desciibed  in  the, 
oomplaint  was  levied  on  and  sold  at  sheriff's  sale,  and  thai; 
tlie  plaintiff  was  the  pnrdiaser  of  the  same ;  that  an  .order'  dr 
eonfirsiation  of  said  sale. was  duly  made  by  the  couit,  and' 
that  sabseqnently  the  sheriff  executed  a  deed  to  th^  plaintiff 
of  the  said  premises;  whereupon  the  plaiinti:ff  rested  his.ease^ 
aod  the.dttfendajit  offered  in  evidenoe  a  deed  from  William  IW 
Smith  and  wife  to  the  defendant,  .of  date  December  19,  1879|> 
to  said  premises,  whi^  w^  obiieeted  to  on  tbe^grHmnd  that 
no  eonsidel'ation  was  expi^essed.in  said  dee4i.,  whieh  the  ooiurt 
sustained,  under  e^o^ticm,  imd  the  deed  was  rejected. 

The  only  assignment  o£  error  relied  upra  is  the  rejectioii 
of  the  deed  executed. by  W.  B«  Smith  and  wife  totbe  apn 
pdlant  to  the  land  in  questioix:  The  deed  is  in  the.  usual 
form  of  bargain  and  sale^  except  no  eoiofsideratioti  is  expressed 
in  the  deed,  aod  the  reooard  discloses  that  the  appellant  rested, 
without  offering  to  prt^e  a  eo^stsideration.  The  words  used 
in  the  deed  are,  ^' have,  bargained,  sold  and  conveyed,  and  hy. 
these  presents  do  bargain^  sell  «Qd  oonv^,  to  Jonathan  Smith, 
the  f<dlowing  described  premises,!' etc.  . 
.  Ghaneeilor  Kent,  in  his  cemmentBries,  says:  ''There  are 
some  deeds  to  the  validity  of  which  a  consideration  nejsd  not 
be  stated  It  was  not  required  at  common  law  in  feoff menta^ 
Bnes,  and  leases,  in  consideration  of  the  fealty  and  homage 
ineid^at  to  every  sueh  conveyance.  The  law  raised  a  consid-* 
eration  from  the  tenure  itself ,  and  from  the  solemnity  of  the 
act  of  eonveyanee.     (Kent's  Oom.,  465.) 

At  conunon  law  a  consideration  was  presumed  in  all  cases 
of  contract  by  deed,  irrespective  of  the  fact  whether,  the 
contract  by  deed  was  executed  or  executory.  A  deed  of  f  eoff-t 
ment,  or  grant,  which,  were  common  law  conveyances,  re> 
quired  no  consideration  to  be  expressed.  The  other  modes  of 
conveyance,  sueh  as  fine,  recovery,  lease  and  release,  covenant 
to  stand  seized,  and  bargain  and  sale,  which  were  iubse^ 
quently  resorted  to,  grew  out  of  statutes,*  or  origjn{tted>  in 
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fictions  of  the  courts,  aa  has  been  said,  to  get  rid  of  the 
statutes,  re<iuired  no  consideration  to  be  expressed,  except  in 
two  solitary  cases  of  coyenant  to  stand  seized,  and  bai^in 
and  sale.  Of  these  two  forms  of  conve(yance,  the  considera- 
tion of  natural  loTe  and  affection,  between  near  relatives  by 
blood,  and  also  by  marriage,  was  sufficient  to  support  the 
covenant  to  stand  seized,  and  the  deed  of  bargain  and  sale 
was  the  only  form  of  conveyance  which  required  a  valuable 
consideration  to  support  it* 

It  becomes  important,  then,  to  inquire  the  reason  of  this 
exception,  in  deeds  of  bai^r&in  &i^d  sale.  Some  time  before 
the  reign  of  Henry  the  Eighth,  it  is  said  in  Burton  on  Real 
Property,  the  court  of  chancery  had  begun  to  exercise  a  juris- 
diction over  land  by  virtue  of  its  own  power  as  a  court  of 
equity,  and  through  the  inability  of  the  courts  of  law  to  com- 
pel the  conscientious  perf onnance  of  agreements.  The  eon* 
siderations  which  were  thought  sufBcient  for  giving  obliga- 
tory effect  to  such  agreements,  were  of  two  kinds.  They  con- 
sisted either  in  money  or  money's  worth,  or  the  affection 
which  a  party  had  for  his  wife,  or  any  of  his  rdativea. 
Hence  there  arose  two  new  modes  of  conveyances,  which, 
though  disregarded  by  the  courts  of  law,  were  operative  in 
equity,  viz.,  a  bargain  and  sale  for  a  valuable  consideration, 
and  a  covenant  to  stand  seized  to  the  use  of  a  relation,  etc 
Now  it  is  plain  that  prior  to  the  enactment  of  the  statute  of 
uses,  that  a  bargain  and  sale  of  land  was  nothing  more  than 
a  contract  to  convey  land,  which,  if  made  upon  a  valuable 
consideration,  a  court  of  chancery  would  enforce  the  con- 
tract by  decreeing  a  l^al  conveyance. 

''Upon  the  payment  of  a  valua>ble  oonsideration^  a  bargain 
might  be  made  by  the  owner  of  land,  with  a  bargainee,  to  sell 
it,  and  a  use  would  be  thereby  created.  By  the  court  of 
equity  the  holder  of  land  would  be  coerced  according  to  the 
trust,  to  allow  the  beneficiary  to  enjoy  the  land,  or  to  convey 
it  to  him-"     (Ocheltree  v.  McClung,  7  West  Va.,  237.) 

The  payment  of  a  valuable  consideration  was  an  important 
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&clor  in.  oreatmg  tlie  nse^-^whioh  the  courts  of  efaanieer7  held 
to  raise  the  nse — ^and  to  anthorae  the  equitable  jurisdiotion 
of  the  court  to  cany  the- cehtract.  info  effect. 

Thus  matters  stood  until  the  enaetmeht  of  the  statute  of 
vatAy  27  Henry  8,  -which  by  an  exercise  of  legislative  power^ 
eonyerted  equitable  into  legal  estates.  Undear  this  statute  the 
iostrmnent  ofv  deed,  founded  upon  a  valuable  eouBider^tkm; 
^es  (X  creates  th6  use,  and  the  statute,  supplanting  the 
eonrt  of  chancery,  immediately  adds  the  legal  estate. 

As  said  ift  tiie  Touchstone,  ^'the  efleet  of  this  bargain  and 
nle  is  to  tmosf  er  the  use,  and  1^  means  of  the  'statute  of  use% 
the  property^*— the  legal  estate."  (Sheppard's  Touchstode^ 
222.) 

Where,  then,  a  deed  of  bargain  and  sale  is  executed  upon  a 
yalnable  consideratiion,  a  use  is  raised  in  the  bargainee,  to 
vhich  the  statute^  superseding  the  action  of  a  court  of  chan- 
eery,  immediately  transfers  the  legal  estltte.  This  i^  why  it 
is  said  that  the  necessity  of  a  consideration  came  from  the 
eourlB  of  equity,  where  it  was  held  requisite  to  raise  a  use, 
and  when  uses  were  introduced  at  law,  the  courts  of  law 
adopted  the  same  idea,  amd  held  that  a  consideration  was 
necessary  to  the  validity  of  a  deed  of  bargain  and  sxla  (4 
Kent's  Com.,  543.) 

If  there  is  a  valuable  consideration,  although  it  is  not  ex- 
pressed in  the  deed,  it  may  be  averred,  and  if  proved,  the 
bargain  and  sale  is  good,  but  it  must  exist.  (Sheppard's 
Touchstone,  323;  Smith  on  Real  Property,  523;  Kent's  Com., 
543;  Van  Bensalaer's  Ex.  v.  GaUup,  5  Barb.,  459.) 

But  it  is  claimed  that  the  seal  imports  a  consideration,  and 
renders  it  unnecessary  that  a  consideration  should  be  ex- 
pressed or  proven  to  exist,  in  a  deed  of  bargain  and  sale ;  that 
the  seal  attached  to  a  deed  must  be  held  to  be  conclusive 
proof  of  a  consideration,  except  when  the  deed  is  attacked  in 
a  direct  proceeding  to  set  it  aside  iU  equity. 

The  general  principle  of  law  is  that  a  consideration  is 
essential  to  every  contract.    It  is  ttue,  it  is  stated  in  Chitty  on 
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contracts,  (6)  that  in  case  of  a  contract  not  under  seied,  a  con- 
sideration U  absolutely  necessary  to  give  it  validity^  whereas; 
a  writing  sealed  and  delivered  is  supposed  to  express  folly 
and  absolutely  the  intention  of  the  parties  by  whom  it  was 
executed.  But  the  fact  that  no  eoactsideration  need  be  zk.^ 
pressed  in  a  sealed  ilistrument,  does  not  preclude  the  essm-^^ 
tiality  or  existence  of  a  consideration  of  somd  sort.  We  take 
it  that  the  idea  of.  the  law  is,  that  the  act  of  sealing  is  » solemn 
and  deliberate  act,  which  implies  caution  and  fullness  o£ 
assent,  and  hence  the  doctrinef  of  the  law  that  the  seal  im- 
ports, or  is  itself  evidence  of  a  consideration.  For  this  reaami 
it  is  not  essential  to  the  validity  of  a  sealed  contract  that  the 
consideration  should  be  stated.  This  is  how  it  comes  tiiat 
deeds  at  common  la^  did  not  requ&e  any  JDonsideir^tion  to  be 
elpressed,  but  the  consideration  would  be  presumed. 

But,  as  before  observed,  deeds  under  the  statute  of  uses 
constitute  an  exception  to  other  conveyances,  growing  out  (^ 
the  reason  of  their  origin,  and  the  adoption  by  the  courts  of 
law  of  the  rules  applied  in  equity,  after  the  enactment  of  the 
statute  of  uses.  Prior  to  that  statute,  it  was  upon  the  pay- 
ment of  the  consideration  that  a  bargain  was  made,  or  that 
ka  agreement  to  sell,  land  raised  a  use  in  the  bargainee,  of 
which  a  court  of  chancery  took  jurisdiction,  and.  would  decree 
a  legal  conveyance.'  The  statute  superseded,  took  the  place 
of  the  decree,  and  annexed  the  legal  estate  to  the  use,  but 
without  changing  or  afEecting  the  nature  of  the  evidence  re- 
quired to  raise  the  use.  This  is  the  rea&on  why  courts  of  lair 
retained  the  doctrine  of  equity,  and  required,  where  the  coil- 
tract  of  sale  became  one  act  under  the  statute  of  uses,  that 
the  same  evidence  of  a  consideration  should  be  necessary  to 
support  a  deed  of  bargain  and  sale. 

The  insertion  of  a  coiisideration  in  a  deed  is  merely  cere- 
monial, and  the  amount  is  not  material.  A  '* pepper  corn" 
is  said  to  be  sufficient,  but  It  must  be  expressed  in  the  deed, 
or  proved  independently  of  it.  (Wood  v.  Ckapin,  3  KerHan, 
617  5  5  Barber,  459 ;  Jackson  v.  Fish,  10  Johns.,  456.) 
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In  the  «ase  under  eonsideTatioa,  the  respondent  objected  to 
the  introdoetioB  of  the  deed  in  qnesticoi,  upoKi  the  grmad^ 
"that  said  deed  contained  no  consideration,  uid  was  void  lor: 
want  of  a  consideration  ezpresseid;''' which  objection  the^coart 
sustained,  nnder  exception,  and  the  deed  wasr  rejected.    The 
reedrd  does  not  dbdQse  any  offer  by  tbg  appellant  to  prove  a^ 
consideration  independent  of  the  deed,  and  in  the  abaence  of  > 
such  offer,  and  the  want  of  a  conaideration  expressed  in  the^ 
deed,  if  the  deed  be  one  of  bai^ain  and  sale  only,  it  ia  inop-^ 
eratiye  as  soeh,  and^  the  rolinfir  of  the  court  waa  not  error.    U 
a  consideration  bi  f  aet  existed,  although  not  expressed  in  the 
deed,  the  authorities'  agree  that  it  mig^t  be  proved,  and  in  the: 
absence  of  suefa  proof,  the  deed  was,  aa  the  ooort  said,  'Woid* 
on  its  face,"  considered  only  as  a  deed  of  bargfain  and  sale. 

In  this  state  the  statute  of  uses  has  not  been  adopted  in 
tenns;  but  conceding  the  fact^  without  deciding  it,  that  it' 
does  constitute  a  part  of  our  common  law,  the  question  arises 
whether  the  deed  which  was  rejected,  if  inoperative  as  a  bar- 
gain and  sale  for  the  want  of  a  consideration  expressed,  may 
not,  to  carry  into  effect  the  intent  of  the  parties,  be  operative 
and  valid  aa  a  grant  in  which  a  eonsideratSon  will  be  pre- 
sumed.   The  courts  are  said  to  be  anxious  so  to  construe  deeds 
as  to  carry  into  effect  the  intent  oi  the  parties,  if  it  do  not 
contravene  any  fundamental  rules  of  law.     (4  N.  H.,  28.) 
And  ^'by  the  word  intent  is  not  meant  the  intent  of  the  par- 
ties to  pass  the  land  by  this  or  that  particular  kind  of  deed,' 
or  by  any  particular  mode  or  form  of  conveyance,  but  the' 
intent  that  the  land  shall  pass  at  all  events  one  way  or  the 
other."     (4  N.  H.,  21,  and  authorities  cited.) 

Our  statute  designated  no  forms  in  which  the  conveyance 
shall  be  made,  except  that  it  shall  be  made  by  deed.  (Oregon' 
Code,  515.) 

r 

In  Field  v.  Columhet,  4  Sawyer,  527,  Judge  Field  says:' 
"Any  words  in  a  deed  indicating  an  intention  to  transfer  the 
estate,  interest  qr  claims  of  the  grantor  will  be  a  suflBcient 
omveyance,  whether  they  be  such  as  were  generally  used  in  a 
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deed  of  feoffment,  bargain  and  sale,  or  of  releaae,  irrespective 
of  the  fact  of  poesession  of  thei  grantor  or  grantee^  to  of  the 
statute  of  uses." 

In  LcMnaxIs  Digest  it  is  said,  wlten  a  deed  auiy  entire  in 
different  ways^  the  persbn  inay  have  Jus  election  which  way 
to  take.it..  Thns^  if  a  deed  be  made  by  the  words  tUdi  ei 
coneeasif  this  in  law  may  amount  to  a  grant,  feoffment,  gif t» 
lease^  release,  confirmation  or  surrender,  and  it  is  the  dioiee 
of  the  grantee  to  plead  or  use  it  in  one  way  or  the  other*  And 
in  the  application  of  these  principles  of  conatntction  tp 
carry  into  effeet  the  interest  of  the  parties,  if  a  dieed  of  bar- 
gain and  sale  be  inoperative  for  the  want  of  a  Consideration 
expressed,  and  there  are  other  sufficiexit  words  in  the  deed  to 
create  a  grant  or  feoffment  in  which  a  consideration  will  be 
pr^aumed,  the  courts  will  not  he$itate  to  give  effeet  and  mai^e 
operative  such  words,, whm  it  is  plain  that  the  parties  in- 
tended the  deed  as  an  e£Eeetive  conveyance.  A  deed  of  bar- 
gain and  sale  m^y  operate  as  a  feoffment,  if  it  oonitaiB,  among 
its  operative  words^  ''give  and  grant,*'  and  is  accompanied  by 
livery  of  seiein  proved  onpresumed.     (1  H.  and  J.,  527.) 

Our  registry  laws  have  dispensed  with  the  oommon-  law 
requisite  of  livery  of  seizin,  and  is  the  univalent  to  it.  So, 
too,  ''a  gift''  may  be  good  without  a  consideration,  bi»ng  in 
effect  a  deed  of  feoffment    (5  Iredell,  30.) 

In  Berry  v.  Price,  1  Mo.  555,  the  deed  was  inoperative  as 
a  bargain  and  sale,  and  the  court  sayc  ''So  then  the  deed 
stands  without  a  consideration  expressed  on  the  face  of  it 
But  no  oonsideration  was  proved  on  the  trial  We  must  take 
the  -record  as  it  is,  and  for  the  want  of  this,  the  deed  cannot 
have  effect  as  a  bargain  and  sale.  Can  it  then  inure  as  a  deed 
of  feoffment}"  Again,  "in  this  deed  the  words  are  'grant 
bargain,  seU  and  enfeoff, '  so  that  there  are  clearly  words  here 
sufficient  to  create  a  feoiSment.  If  this  deed  is  to  be  con- 
sidered a  bargain  and  sale,  what  is  to  be  done  with  the  words 
'grant  and  enfeoff T  They  have  no  effect;  but  give  them 
effect^  and  the  deed  operates  as  a  feoffment." 
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In  the  deed  under  con^ideratiQi^,  the  operatiye  T^ftrd^  are,., 
"bargain,  sell  and  convey."  In  a  note  to  Cornish  pn  Pur- , 
chase  Deeds,  it  is  said  that  the  onJy  accurate  .words  in  a  deed 
of  bargain  and  sale  are,. ''bargain  and  seljl^"  as  where  KM)n^ey-t , 
ances  may  operate,  either  at  common  law  or  by  statute,  the 
fonner  genfsrally  prevails,  and  cites  8  Bep.^  93 ;  C.  Litt,  272/  a. . 
So  that  if  there  are  other  words  than  ''bargain  and  seUL", 

*  I  

snch  as  "grant,''  or  "enfeoff,"  and  the  deed  onay  opei:ate, , 
either  under  the  sjtatute  of  uses,  or  at  common  law^  the  com- 
mon-law  mode  of  conveyance  will  be  prefei^^ed.    Certaiply, » 
then,  if  the  deed  is  inoperative  under  the  statute,,  for  want . 
of  a  consideration  expressed,  and  there  are  pther  apt  words 

whi(di  would  make  the  deed  a  valid  conveyance  at  common, 

» 

law,  they  ought  to  prevail 

What,  then,  is.  to  be  done  with  the  word  convey,  and  is  it . 
the  equivalent  of  grant  t  In  a  conveyance  the  word  convei/ 
means  to  transfer  the  title  or  property.  (Burrell's  Diet.) 
And  in  Edelman  v,  Teakel,  27  Penn.  St.  R.,  27,  Judge  Blach; 
says:  "The  word  convey  means  to  transfer  title  from  one 
person  to  another,"  This  is  giving  the  same  legal  effect  to^ 
the  word  convey  as  grant,  which  has  "become  a  generic  term,, 
applicable  to  the  transfer  of  all  classes  of  real  property.''  .  (3 
Wash,  on  Real  Property,  163.) 

In  New  York  the  operative  word  of  conveyance  is  grant; 
but  Chancellor  Kent  says:  "As  other  modes  of  conveyance 
operate  equally  as  grants,  any  words  sho|png  the  intention  of 
the  parties  would  be  sufficient,"  and  in  the  note  it  is  said  that 
the  word  convey,  or  the  word  transfer,  would  probably  be 
sufScient ;  that  is,  as  we  understand,  would  have  the  force  and 
effect  of  grard,     (4  Kent's  Com.,  492.) 

The  word,  then,  "convey"  or  "transfer,"  in  a  deed,  is  of 
equivalent  signification  and  effect  as  grant.  To  construe  the 
deed  simply  as. a  bargain  and  sale  is  to  ignore  the  word  "con- 
vey," and  to  give  it  no  effect  in  the  conveyance  which  is  exe- 
cuted with  the  formalities  required  by  the  statute.  The  deed 
does  not  contain  the  word  grant,  but  it  does  the  word  convey, 
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which  is  a  word  of  present  conveyance,  and  the  equivalent  of 
transfer  or  grant. 

In  Patterson  v.  Cornelius*  Heirs,  3  A.  K.  Marshall,  621, 
it  is  held  that  the  use  of  the  word  ** convey*'  is  equivalent  to 
a  grant  at  common  law,  and  passes  the  title.  The  court  say : 
** Especially  the  term  'convey,*  we  conceive,  is  in  meaning 
and  effect  sufficient  to  answer  the  requisites  of  a  grant  at 
common  law." 

The  deed  is  executed  and  acknowledged  with  the  solemni- 
ties required  by  the  statute,  and  contains  a  word  which  indi- 
cates an  intention  to  pass  the  title,  to  ** convey,*'  that  is, 
grant  or  transfer  the  estate.  If  the  word  grants  instead  of 
the  word  convey ^  had  been  u6ed  in  the  deed,  there  would  be 
no  difRcultv  in  declaring  it  operative  as  a  grant  at  common 
law.  What  reason  is  there,  then,  if  the  word  convey  is  the 
equivalent  of  a  grant,  at  the  common  law,  that  the  intent  of 
the  parties  mny  not  be  carried  into  effect,  by  declaring  this 
deed  to  oper  te  as  a  grant!  The  words  ''bargain  and  sell** 
may  be  stricken  out  and  the  deed  is  still  complete  as  a  "con- 
veyance," and  by  the  term  "convey"  operate  as  a  grant. 
.  (Code,  523,  sec.  57.) 

It  follow*;?  thnt  the  judOTient  of  the  court  below  must  be 
reversed  and  a  new  trial  ordered. 
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YOUNG  V.  PATTON. 

OmciAL  UNDXftTASiN<a — Crrr  Marshal. 

Under  the  ebarter  of  the  eitj  of  Oaklasd,  the  marahal  is  not  required  to 
flle  an  official  andertaking  to  qualify  him  to  perform  any  duties  un- 
der the  eity  ordinances. 

AOJOtJBNMKNT  OF  TbIAL. 

Where  the  circuit  court  adjourned  a  trial,  to  enable  a  partj  to  procure 
certified  eopiee  of  certais  papers  from  the  records  of  the  citj  of 
Oakland,  which  were  essential  and  material  to  a  meritorious  defenass 
Beldt  that  the  eourt  did  not  abuse  its  power. 

Appeal  from  Douglas.    The  facta  are  stated  in  the  opinion* 

W.  R.  waits,  for  appellant 

The  eourt  cannot  postpone  a  trial  on  the  ground  of  absence 
of  evidence,  except  on  motion  and  afSdavit,  showing  its  ma* 
teriality  and  the  diligence  used  to  procure  it.  (Civil  Code, 
see.  177;  17  CaL,  123,  128.) 

When  the  jury  has  been  completed  and  sworn,  the  trial 
shall  proceed  in  the  order  prescribed  by  the  statute,  unless 
the  eourt,  for  special  reasons,  otherwise  direct  (Civil  Code, 
sec.  174.) 

The  respondent  could-  not  legally  qualify  as  marshal  of  the 
city  of  Oakland,  without  filing  an  official  undertaking;  for 
the  statute. making  him  marshal  also  makes  him  a  constable. 
(Session  laws  of  1878,  page  123,  section  3;  Code,  page  6117, 
sections  37  and  38. ) 

•   S.  S.  Siraham  and  Hermann  dk  Ball,  for  respondent. 

There  was  no  error  in  allowing  the  jury  to  separate  during 
the  trial.     (Civil  Code,  section  196.) 

The  charter  of  the  city  of  Oakland  does  not  require  the 
marshal  to  give  a  bond.  (Session  Laws  of  1878,  page  128, 
seetion  12.)  There  is  no  pretense  that  a  bond  had  been 
required  by  ordinance.  In  such  case  his  certificate  and  oath 
of  office  were  all  that  was  necessary  to  qualify  him  to  act 
The  certificate  of  election  is  conclusive,  in  every  proceeding, 
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except  a  direct  one  to  try  the  title  to  the  office.  (Dillon  on 
Municipal  Corporations,  sec.  716;.  Warner  v.  Myers,  4  Or., 
76 ;  Cooley  on  Con.  Law,  624.) 

By  the  Gbnrt,  Lord,  C.  J.':  .         .         ' 

This  is  an  action  of  replevin,  brought  in  the  couiity  court 
of  Douglas  county,  to  recover  the  possession  of  a  span  of 
I|prses^  or  the  value  thereof  (two  hundred  dollars)  in  .case- 
delivery  eould  not  be  had.    The  complaint  is  in  the  usual 
form. 

The  answer  denies  the  wrongful  taking  and  detention,  and 
then  alleges  that  on  the  14th  d^y  of  December,.  1B78,  the 
defendant,  Patton,  was  duly  and  legally  marshal  of  the  city 
of  Oakland,  in  Douglas .  county;  which  city  was  duly  incor- 
porated, October  17,  1878.  That  under  and  by  virtue  of  an 
ordinance  of  said  city  of  Oakland,  adopted  by  the  board  of 
trustees  of  said  city  on  the  28th  day  of  November,  1878,  it 
was  unlawful  that  any  horses  or  mtiles  should  be  permitted  to 
be  at  large  on  the  streets  of  said  city. 

'  That  it  was  the  duty  of  respondent,  by  virtue  of  his  office 
of  marshal  of  said  city,  to  take  possession  of  all  horses  or 
mules  as  above  mentioned,  and  retain  the  same  until  reclaimed 
hf  the  ownet^  thereof. 

That  on  the  14th  day  of  December,  1878,  said  horses  were 
at  large  on  the  streets  of  the  city  of  Oakland,  contrary  to  the 
provisions  of  said  ordinance.  That  respondent,  in  the  per- 
formance of  his  duties  as  marshal  aforesaid,  took  said  horses 
into  his  possession  and  detained  the  same,  which  is  the  same 
taking  and  detention  mentioned  in  the  complaint. 

The  reply  denies  each  material  allegation  contained  in  the 
answer. 

A  jury  was  called  and  sworn,  the  plaintiflf  stated  his  cause 
of  action  and  the  issues  to  be  tried,  and  the  defendant  stated 
his  defence. 

The  plaintiff  then  introduced  the  evidence  on  his  part,  and^ 
rested  his  case. 
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Defendant  then,  to  maintain  the  issues  on  his  part,  oaHefd 
18  a  witness  Qeorge  Settler,  and  asked  him:  ''Did  you  bring 
the  records  of  the  oity  of  Oakland  with  youf "  He  answered 
that  he  did  not. 

The  court  then,  without  any  written  motion,  and  without 
any  affidavit,  ordered  the  trial  of  this  cause  to  be  postponed 
to  enable  the  defendant  to  procure  certified  copies  of  papers 
relating  to  the  city  of  Oakland,  and  the  jury  were  allowed  by 
the  court  to  separate,  under  the  instruction  that  they  should 
not  converse  with  any  one  about  said  cause,  nor  with  each 
other,  and  that  they  should  not,  before  the  cause  was  finally 
submitted  to  them,  express  any  opinion  about  the  same,  and 
go  at  large  until  the  14th  day  of  May,  1880. 

To  all  of  which  plaintiff  then  and  there  excepted. 

The  jury  were  called  and  the  trial  proceeded  with,  May 
14th,  1880,  and  the  court  charged  the  jury  that  the  defendant, 
Arthur  Patton,  could  legally  qualify  as  marshal  of  the  city 
of  Oakland,. Douglas  county,  Oregon,  without  filing  any  oiH- 
cial  undertaking. 

To  which  the  plaintiff  then  and  there  excepted. 

In  the  county  court  judgment  was  given  against  Arthur 
Patton  for  the  horses  and  costs,  and  Patton  appealed  to  thie 
eireuit  court,  where  judgment  was  rendered  against  the  plain- 
tiff for  one  hundred  and  sixty-six  dollars  and  seventy  cental, 
costs  and  disbursements,  from  which  judgment  appella^it  ap- 
peals to  this  court. 

Two  questions  are  presented  by  the  bill  of  exceptions,  and 
assigned  as  error  in  the  notice  of  appeal.  First,  did  the 
court  err  in  adjourning  the  trial  for  the  purpose  of  allowing 
the  respondent  to  procure  certified  copies  of  paf^ers  from  the 
records  ol  the  city  of  Oakland?  And,  second,  was  it  mem- 
Bary  to  qualify  respondent  to  act  as  mairshal  that  he  should 
first  execute  a  bond  Y 

To  the  first  proposition  it  is  claimed,  that  the  court  has  n9 
power  to.  delay. or  post^ne  |t. trial-  without  'a  motion  upoii 
affidavit,  as  prescribed  by  section  177  of  the  code.    Ordin- 
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•  arilj  this  section  is  invoked  before  trial  to  secure  a  postpone- 
ment to  some  later  day  in  the  term,  or  to  the  ensuing  term 
I  in  th0  circuit,  according  to  the  circumstances  of  the   case. 

ii  - 

I  And  to  induce  the  court  to  grant  the  application,  the  affidavit 

must  make  a  sufficient  showing  of  the  requirements  under 
that  section.  But  after  the  ttial  commences,  and  during  its 
progress,  courts  of  original  jurisdiction,  from  necessity,  are 
.clothed  with  discretionary  authority,  which  it  is  difficult  to 
define  and  limit  by  any  general  rule. 

Our  code  has  provided  that  a  ''court  or  judicial  officer  has 
,  power  to  adjourn  any  proceeding  before  it,  from  time  to  time, 
>as  may  be  necessary,  unless  otherwise  expressly  provided  by 
this  code."    (Civil  Code,  sec.  910.) 

Prom  the  nature  of  the  case,  the  court  trying  a  tsause,  wit- 
nessing all  the  proceedings,  and  being  fronx  personal  observa- 
tion familiar  with  all  the  attendant  circumstances,  has  the 
best  opportunity  of  forming  a  correct  opinion  upon  any  mat- 
ter presented,  which  involves  the  exercise  of  this  power.  It 
is  true,  aU  their  decisions  are  subject  to  review  for  error,  but 
in  aU  such  cases  the  ruling  of  the  court  will  be  presumed  to 
have  been  in  accordance  with  the  merits  and  justice  of  the 
case,  unless  the  party  complaiiiing  shows,  unequivocally,  that 
the  court  has  been  guilty  of  an  abuse  of  its  discretionary 
powers,  and  that  his  rights  have  been  injuriously  affected  by 
such  abuse. 

In  the  case  under  consideration,  during  the  progress  of  the 
trial,  the  court  adjourned  any  further  proceedings  in  the  case 
for  two  days,  after  admonishing  the  jury  as  required  by  seo- 
tion  196  of  the  civil  code,  to  enable  the  respondent  to  procure 
certified  copies  of  papers  from  the  records  of  the  city  of  Oak- 
land The  materiality  of  this  evidence  was  apparent  to  the 
court,  and  to  require  the  trial  to  proceed  without  it  was,  in 
effect,  to  deprive  the  respondent  of  his  defense. 

In  the  State  v.  Lyons,  Coxe,  403,  412,  an  adjournment  was 
allowed  after  a  case  had  been  partly  tried,  in  order  to  enable 
the  defendant  to  obtain  a  copy,  or  uile  a  particular  documehtb 
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Itt  Liggett  v.  Boyd,  3  Wend.,.  379^  Marcy,  Justice,  says: 
"After  a  trial  of  a  cause  has  been  commenced,  it  is  entirely 
in  the  discretion  of  the  court  to  del^Eiy  until  a  party  can  pro- 
cure the  attendance  of  a  witness^  who  is  casually  and  xmexr 
pectediy  absent  at  the  moment  be  is  called,  and  it  is  scarcely 
possible  to  conceive  a.  case  where  this  court  would  interfere 
with  the  decision  of  a  circuit  judge  on  such  application.  In 
thi$  case,  however^  the  court  refused  to  delay  the  trial,  but,  as 
the  facts  show,  because  the  defense  was  not  meritorious,  and 
entitled  to  the  favorable  discretion  of  the  court." 

It  is  the  exercise  of  a  power,  the  propriety  of  which  must 
depend,  to  a  great  extent,  on  the  peculiar  circumstances;  of 
each  case.  It  ought,  undoubtedly,  in  cases  of  this  character, 
to  be  sparingly  indulged,  and  always  with  due  regard  to  the 
legal  rights  of  the  parties,  and  only  when  the  justice  and 
merits  of  the  case  require  it.  But  under  the  section  *  above 
cited,  the  court  has  power  to  adjourn  any  proceeding  before  it 
from  time  to  time  as  may  be  necessary,  and  this  court  would 
not  undertake  to  interfere  with'  or  review  the  discretion  with 
which  the  circuit  court  is  invested,  in  the  exercise  of  that 
power,  unless  it  contravenes  some  express  provision  of  the 
lav,  or  was  manifestly  an  abuse  of  the  power  confided  to  the 
court  by  the  law.  Under  the  peculiar  circumstances  of  this 
ease,  where  the  respondent  had  a  meritorious  defence,  which 
would  have  utterly  f aUed  without  the  intervention  of  tbm 
court,  we  are  not  prepared  to  say  that  the  court  abused  its 
discretion  in  tiie  exer6i6e  of  this  power. 

The  second  objection  is,  that  the  respondent  could  not 
legally  qualify  as  marshal  of  the  city  of  Oakland  without  fil- 
ing an  official  undertaking.  Section  8  of  the  charter  of  said 
city  provides,  that  the  marshal  shall  be  the  executive  officer 
of  the  town,  a  constable,  etc.,  and  section  12  provides,  among 
other  things,  that  the  inspectors  shall  give  certificates  of  elec- 
tion to  the  successful  candidates,  and  deliver  the  poll  books  to 
the  recorder  elected,  and  that  the  officers  thus  elected  shall 
qualify  before  some  ofiSoer  legally  authorized  to  administer 
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oatbs,  and  shall,  within  five  days  thereafter,  enter  upon  their 
respective  duties.  The  certificate  of  election,  and  taking  the 
oath  as  above  specified,  are  the  only  requirements  of  the  char- 
ter to  qualify  the  officer  to  enter  upon  the  discharge  of  his 
duty  as  a  town  officer  or  marshal.  No  official  undertaking  is 
required,  nor  is  it  necessary,  to  qualify  the  officer  to  perform 
iany  duty  under  the  ordinances  and  charter  of  the  city. 

The  proceedings  in  this  case  show  that  the  respondent  was 
acting  as  a  town  officer,  or  marshal,  in  enforcing  an  ordinance 
of  the  city,  and  to  perform  such  duty,  as  such  officer,  no 
official  undertaking  is  required.  The  judgment  of  the  court 
below  is  affirmed. 

Judgment  affirmed. 
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COMPANY. 

Ck)RroRA.TioNS — Insolvency — Stockholdsbs'  Liabujtt. 

■ 

The, general  principle  of  law  is  that  no  suit  can  be  maintained  against 
t)ie  Btockholders  until  a  judgment  has  been  obtained  against  the 
corporation,  and  an  execution  issued  and  returned  nvXla  bona,  but 
this  principle  is  subject  to  some  qualification. 

Judgment  and  execution  returned  fwXla  bona,  are  onlj  evidence  of,  and 
constitute  one  kind  of  proof  of  insolvency.  Altiiough  the  proof  nmj 
be  declared  to  be  sufficient  hj  statute,  it  does  not  exclude  other 
methods. 

Where  t  corporation  is  ^thout  any  assets  or  property  whatever,  and 
notorioi^sly  insolvent,  it  is  not'  necessary  in  such  case  to  obtain  a  judge- 
ment against;  the  corporation  atd  return  of  execution  milla  b^ma, 
before  the  liability  of  the  stockholder  can  be  enforced  in  equity.  It 
is  a  maxim  of  the  law  that  the  law  will  not  attempt  to  do  an  act 
which  is  vain,  or  to  enforce  an  act  which  would  be  fruitless. 

Liability  Several  and  Limited  on  Unpaid  Stock. 

^e  liability  of  a  stockholder,  under  article  IX,  section  2,  of  the  ieonsti- 
tution,  is  a  several  and  limited  Hability,  as  to  which  each  stoekholdet* 
.  Atands  alone, ^irrespective  of  the  amount. for  which  other  atoc^boldsis 
are  liable. 
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Argument  for  Bespoz^dei^ts. 

When  it  is  made  to  appear  hj  proof,  that  same  of  the  stockholders  of 
a  corporation  are  insolventy  the  solvent  must  pay  the  proportion  of. 
the  ittflolventy  to  be  apportioned  among  them  according  to  the  amoti!Dl^ 
of  their  stock  subscribed  and  unpaid. 

PSO  RATA  Jut>aMENT. 

Where  a  decree  api^ortioned  the  payment  of  a  judgment  obtained  againat 
a  eoiporatioa  pro  rata  among  the  defendant  stoekholdarsy  adcording 
to  the  amount  of  each  ef  such  stockholders' stock  subscribed  andu)i»; 
paid,  and  there  was  no  CTidenee  or  other  fact  showing  that  any  such 
stockholders  were  insolvent:   Beld,  there  was  no  error  in  the  decree. 

Appeal  from  Linn*    The  facts  are  given  in  the  opinion^' 

Cketmoeih  A  Johnson,  for  appellants. 

Contend  that  each  stockholder  of  the  corporation  is  liable 
to  the  extent  of  his  stock  subscribed  and  unpaid.  (Cionstitu-' 
tion  of  Oregon,  Article  XI.,  section  3;  17  Ohio,  187.)  The 
obligation  is  several  as  well  as  joint.  {Masters,  et  al.,  v. 
Lead  Mining  Co,,  2  Sanford's  Ch.  R.,  301.) 

The  decree  should  be  against  the  respondents,  or  either  of 
them,  and  leave  them  to  enforce  contributions  among  them- 
selves. (31  Barb.,  84;  Barbour  on  Parties,  476;  7  N.  Y., 
147;  Abbott's  Digest  of  Law  of  Corporations,  396;  17  N. 
Y.,458.) 

Stockholders  are  liable  like  partners  to  creditors,  except  the 
liability  of  each  is  limited  to  the  amount  of  stock  subscribed 
and  nnpaii     (14  Wis.,  700,  762;  33  Conn.,  516.) 

Weaiherford  di  Blackburn,  for  respondents. 

No  suit  can  be  maintained  against  the  stoclAolders  of  a 
corporation  until  judgment  has  been  obtained  against  the  cor- 
poration, and  an  execution  issued  and  returned  nulla  iona. 
The  stockholders  are  only  secondarily  liable,  and  as  against 
the  corporation  the  appellant  had  a  perfect  and  complete 
remedy  at  law.  (43  Mo.,  453 ;  118  Mass.,  536 ;  4  AHen,  239 ; 
85  Penn.  St.,  76;  17  Ohio  St.,  86;  45  Iowa,  604;  7  Or.,  334; 
Thompson  on  Stockholders,  sec.  317.) 

This  suit  cannot  be  maintained,  because  it  was  not  com- 
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menced  on  behalf  of  all  the  creditors.    j^Bush  y.  Cartwrighi, 
7  Or.,  337.) 

By  the  Court,  Lord,  C.  J. : 

This  is  a  suit  in  equity,  to  fix  the  liability  and  recover  the 
amount  of  a  certain  indebtedness,  against  the  stockholders  of 
the  above-named  corporation.  The  allegations  of  insolvency, 
and  the  amount  of  the  capital  stock  subscribed  and  unpaid, 
are  not  denied,  and,  of  course,  stand  admitted. 

The  court  below  found  that  the  corporation  was  indebted 
as  alleged ;  was  without  any  means  or  property,  and  insolvent 
and  unable  to  pay  the  same,  and  that  the  defendant  stock- 
holders each  subscribed  the  sum  of  fifteen  thousand  dollars,- 
which  was  unpaid,  and  rendered  judgment  against  the  cor- 
poration for  the  amount  of  said  indebtedness,  and  ordered 
that  the  plaintiffs  have  execution,  as  in  actions  at  law,  to 
enforce  the  decree  against  said  defendants  pro  rata,  to  be 
computed  by  the  clerk. 

Before  proceeding  to  pass  upon  the  question  submitted  by 
the  appellants,  it  becomes  necessary  to  notice  an  objection  of 
the  respondents  to  the  sufSciency  of  the  complaint.  The  ob- 
jection is,  that  a  suit  cannot  be  maintained  against  the  stock- 
holders of  a  corporation  until  a  judgment  has  been  obtained 
against  the  corporation,  and  an  execution  issued  and  returned 
nuUa  bona.  This  is  the  general  rule,  and  ordinarily  to  be 
pursued,  but  it  is  subject  to  some  modifications.  With  but 
one  exception,  all  the  authorities  cited  to  sustain  that  propo- 
sition are  from  those  states  where  statutes  have  made  such  a 
proceeding  a  prerequisite,  before  the  liability  of  the  stock- 
holders can  be  enforced.  But  an  examination  of  some  of  them 
will,  at  least,  show  instances  in  which  the  condition  of  the 
corporation,  such  as  dissolution  or  insolvency,  render  thia 
proceeding  to  ji^dgment  and  return  of  execution  niMa  bona 
unnecessary.    We   have  no   legislation   in   respect   to   this 

matter. 

,  »      .  ... 

In  the  case  of  Ladd  &  Bush  v.  Cartwrighi,  7  Oregon  B., 
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329,  there  was  nothing  in  the  pleadings  or  record  to  show 
that  the  corporation  was  insolvent,  or  that  any  effort  had  been 
made  to  collect  the  debt,  not  even  so  much  as  a  demand  for 
its  payment,  and  the  court  say :  *  *  For  all  that  appears  in  the 
eomplaint  to  the  contrary,  it  may  be  that  this  corporation  is 
not  only  engaged  in  carrying  on  its  ordinary  business  for 
which  it  was  organized,  but  entirely  solvent,  and  ready  to  pay 
off  this  demand  on  presentation." 

We  do  not  understand  that  the  court  intended  to  convey 
the  idea  that  if  the  corporation  was  shown  to  be  insolvent, 
and  without  any  assets  or  property  whatsoever,  it  would  nev- 
ertheless be  necessary  to  impose  the  fruitless  task  and  addi- 
tional costs  of  obtaining  judgment  against  the  corporation, 
and  a  return  of  execution  ntUla  bona. 

"A  judgment  and  execution  unsatisfied  are  evidence  of 
insolvency,  of  inability  to  collect.  They  are,  however,  evidence 
only,  and  the  f  aet  may  be  established  as  well  by  other  evidence ; 
among  other  modes,  by  assignment,  and  by  continuous  sus- 
pension of  business,  or  other  notorious  indications/'  (92  XT. 
S.  B.,  161,  and  authorities  cited.) 

''Judgment,  and  execution  returned  nulla  bona,  only  con- 
stitute one  kind  of  proof  of  insolvency,  although  the  proof 
may  be  declared  to  be  sufficient  by  statute,  it  does  not  exclude 
other  methods."  (Thompson  on  the  Liability  of  Stockhold- 
ers, sees.  320  and  321.) 

All  that  certainly  can  be  said  is  that  the  return  of  nulla 
hna  is  the  best  evidence  of  insolvency,  and  the  failure  to 
pursue  this  course  may  be  supplied  by  other  proof  that  thel 
principal  is  notoriously  unable  to  pay  his  debts.  (2  Ameri- 
can Leading  Cases,  and  authorities  cited.) 

The  law  does  not  require  useless  things,  and  we  are  at  tL 
loss  to  conceive  what  possible  object  could  be  accomplished. 
^7  bringing  a  suit  against  an  insolvent  corporation,  except 
for  the  purpose  of  accumulating  costs,  and  increasing  the 
hurdens  of  the  stockholders.  Admitted  to  be  an  insolvent 
corporation,  and  without  any  assets  or  property  whatever,  it 
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seems  to  us  that  the  mere  bringing  of  a  suit  would  be  idle, 
vain,  fruitless  and  unnecessary.  As  was  said  by  Chancellor 
Kent,  in  Trustees  of  Washington  y.NicQUy  3  Johns.,  56: 
''It  is  one  of  the  maxims  of  the  common  law;,  which  is  a 
dictate  of  common  sense,  that  the  law  will  not  attempt  to  do 
an  act  which  is  vain,  or  to  enforce  i^n.  act  which  would  be 
fruitless." 

From  the  proceedings  in  this  suit  it  appears  that  the  whol? 
amount  of  stock  subscribed  by  each  stockholder  is  unpaid. 
Our  constitution  provides  that  the  stockholders  of  all  corporaf 
tions  and  joint  stock  companies  shall  be  liable  for  the  in* 
debtedness  of  such  corporation  to  the  amount  of  their  stook 
subscribed  and  unpaid,  and  no  more.     (Article  9,  sec.  2.) 

To  the  extent  of  the  stock  subscribed  and  unpaid,  each 
stockholder  is  liable  for  the  indebtedness  of  the  corporation. 
It  is  a  several,  distinct  and  limited  liability,  as  to  whieh  each 
stockholder  stands  alone,  irrespective  of  the  amount  for  which 
others  are  liable,  except  that  if  he  pays  more  than  his  pro- 
portion of  such  debts,  he  may,  as  in  other  cases,  have  contri- 
bution from  his  co-shareholders.'  In  the  absence  of  any  legis- 
lation providing  for  the  enforcement  of  this  liability,  the  im- 
plication of  law  is  that  the  common  law  would  supply  a 
remedy. 

Our  predecessors,  however,  conceived  that  the  remedy  in 
equity,  where  the  rights  of  the  corporation,  the  stockholdera 
and  creditors,  could  all  be  adjudged  in  one  suit,  upon  prin- 
ciples of  equality  and  justice,  would  be  more  appropria^ 
adopted  the  remedy  in  equity  for  the  enforcement  of  such 
liabilities.  {Bush  v.  Cartwright,  7  Oregon  B,,  329.)  And 
this  suit  is  brought  in  pursuance  of  the  remedy  established  aa 
applicable  to  such  cases,  and  is  a  s\if5cient  answer  to  the  argu- 
ment that  the  action  should  be  at  law. 

It  seems  that  the  only  indebtedness  of  the  corporation  is 
the  claim  of  the  appellants,  or  at  least  that  is  all  that  ift  made 
to  appear  in  this  suit.  The  amount  of  stock  subscribed  and 
^npaid   of   each  stockholder  is  more  than  sufficient,  man^. 
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times,  to  liquidate  the  amount  of  the  judgment  against  the 
corporation.  That  fact,  however,  would  not  make  it  less  op- 
pressive in  prineiple  to  select  some  one  of  the  number  of  the 
defendant  stockholders,  and  eompel  him  to  liquidate  the 
judgment,  because  the  amount  of  such  judgment  did  not  ex- 
ceed the  amount  of  his  stock  subscribed  and  not  paid  in,  as 
daimed  in  the  argument.  It  seems  to  us  such  a  theory  would 
frostrate  some  of  the  principal  objects  for  which  the  remedy 
in  equity  was  adopted ;  among  which  was  that  to  enable  the 
court  to  order  such  contribution  amongst  such  stockholders  as 
would  be  equitable,  to  raise  the  money  to  pay  such  claim. 

This  mode  secures  the  payment  of  the  indebtedness  rat- 
ably, fixes,  according  to  the  liahility,  the  burdens  of  such  pay- 
ment, and  avoids  the  necessity  of  a  multiplicity  of  suits. 

But  the  question  is  propounded,  who  is  to  lose  in  case  some 
of  the  stockholders  are  insolvent — ^the  stockholders,  or  the 
creditors?  Certainly  not  the  creditors,  so  long  as  any  of  the 
stockholders,  who  are  solvent,  owe  a  sufficient  amount  on  their 
stock  to  pay  the  indebtedness.  In  that  event  the  indebted- 
ness would  have  to  be  apportioned  among  those  who  were 
solvent,  not  to  exceed,  of  course,  the  amount  of  each  of  such 
stockholder's  liability  on  his  stock  subscribed  and  unpaid. 

It  is  claimed  that  this  principle  has  been  violated  in  the 
case  under  consideration ;  that  in  the  apportionment  no  regard 
was  paid  to  the  solvenoy  o!r  insolvency  of  the  stockholder^ 
and  that  for  this  reason,  a  portion  of  the  debt  is  uncollectible. 
This  is  mere  assumption,  and  not  sustained  by  the  record. 

There  is  not  a  single  fact,  or  scintilla  of  evidence  to  be 
found  anywhere,  in  the  proceedings  of  this  suit,  to  show  that 
the  fact  of  the  insolvency  of  any  one  or  more  of  the  defendant 
stockholders  was  brought  to  the  attention  of  the  court.  In 
the  absence  of  any  proof  the  court  cannot  distinguish  the  in- 
solvent from  the  solvent  stockholders,  or  do  otherwise  than  to 
apportion  the  indebtedness  among  them,  fixing  each  stock 
holdeiL's  liability  aooording  to  the  amount  of  his  stock  sub- 
scribed and  unpaid.    How  was  the  court  to  know  who  were 
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solvent  and  who  were  insolvent  t  There  is  no  evidence  to 
instruct  fhe  court  on  this  subject,  not  even  so  much  as  a 
suggestion.  If  any  one  or  more  of  the  stockholders  were  in- 
solvent, the  fact  of  such  insolvency,  like  any  other  material 
fact,  must  be  proved,  and  when  proved  to  the  satisfaction  of 
the  court,  the  decree  would  be  moulded  accordingly.  In  such 
case  the  decree  of  the  court  would  be  against  such  stockholders 
as  are  f omnd  to  be  solvent  for  the  whole  amount  of  the  judg- 
ment rendered  against  the  corporation,  to  be  apportioned. be- 
tween them  pro  rata,  according  to  the  amount  of  each  of  such 
stockholder's  stock  subscribed  and  unpaid.  As  there  is 
nothing 'to  show  that  any  of  the  defendant  stockholders  are 
insolvent,  it  follows  that  there  is  no  error  in  the  decree  of 
the  court  below,  and  the  same  must  be  affirmed.  Decree  af- 
firmed. 


MINARD  v.  DOUGLAS  COUNTY. 
Public  Highways — Notice — How  and  by  Whom  Sxbvid. 

The  notice  of  the  application  for  lajing  out  a  highwajr,  required  bj  the 
statute  to  be  given  to  interested  parties,  must  be  signed  hj  the 
petitioners. 

Semble,  that  the  proof  of  serrice  shoiild  state  where  the  notieet  were 
posted. 

Appeal  from  Douglas.    The  facts  are  stated  in  the  opinion. 

Kelsay  <&  Burnett,  for  appellant. 

Wm.  B.  WilUs  a/nd  B.  8.  Strahan,  for  respondent 

By  the  Court,  Waldo,  J. : 

This  is  an  appeal  from  the  judgment  of  the  circuit  court 
for  Douglas  county,  dismissing  a  writ  of  review  directed  to  the 
county  caurt  of  said  county  acting  as  a  board  of  county  oom^ 
missioners. 
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On  the  first  day  of  September^  1879,  a  petition  was  pre- 
sented to  said  court,  acting  as  a  county  board,  signed  by  the 
reqaisite  number  of  freeholders,  praying  said  court  to  lay  out 
and  open  a  road  upon  a  route  therein  described,  and  the  fol- 
lowing copy  of  the  notice,  and  pr^of  of  service  was  filed  with 
the  petition: 

"Notice. — ^All  persons  concerned  are  hereby  notified  that 
application  will  be  made  to  the  county  court  of  Douglas 
county,  Oregon,  at  the  next  session,  for  laying  out  and  locat- 
ing a  county  road  beginning  at  the  northeast  comer  of  the 
town  of  Looking  Glass,  in  section  35  in  township  27  S.,  in 
range  7  W.,  in  same  county  and  state;  thence  north  to  the 
southwest  comer  of  Peter  Bums'  lot,  in  section  36  in  said 
township  and  range;  thence  in  an  easterly  course  on  the  line 
and  grade  of  the  Coos  Bay  military  wagon  road,  as  now 
traveled,  to  the  west  line  of  Stephen  Minard's  fence;  thence 
around  the  foot  of  the  hill  on  the  original  survey  line  and 
grade  of  said  Coos  Bay  wagon  road  to  the  South  Umpqua 
river  at  Owen's  ferry,  opposite  the  town  of  Roseburg. 

*'A.  H.  Kennedy, 

"July  28,  1879.  Attorney  for  Applicants." 

"StATB  of  OjEtEdOK.  ) 

**  County  of  Douglfts.  j 

"A.  H.  Kennedy,  being  first  duly  sworn,  upon  lis  oath, 
sa^:  I  gave  notice,  by  advertiseibent  posted  at  the  plaeie  of 
holding  county  court,  and  also  in  three  public  places  in  the 
▼icinity  of  said  proposed  road,  thirty  days  previous  to  the 
presentation  of  said  petition  (in  the  notice  hei*eunto  annexed 
mentioned)  to  the  county  court,  notifying  all  p^sons  oon- 
cemed  that  application  will  be  made  to  said  county  court  at 
their  next  session  for  laying  out  a  county  road,  as  in  said 
notice  mentioned,  a  true  and  correct  copy  of  which  notice  is 
above  set  forth.  A;  H.  Kennbdt. 

"Subscribed  and  sworn  before  me  this  first  day  of  Septem- 
ber, 1879.  T.  R.  SHERmAN, 

*' County  Ckrk.*» 
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Upon  such  petition  and  notice,  such  proceedings  were  had 
hy  the  county  court  that,  on  the  8th  day  of  January,  1880, 
the  said  proposed  road  was  ordered  to  be  opened  and  declared 
to  be  a  public  highway. 

Oh  the  7th  day  of  April,  1880,  the  appellant,  a  land  owner, 
a  portion  of  whose  land  had  been  taken  for  the  use'  of  the  road, 
presented  his  petition  for  a  writ  of  review  to  the  circuit  court 
for  Douglas  county,  and  a  writ  was  thereupon  issued,  directed 
to  said  board,  commanding  them  to  certify"  their  proceedings 
to  said  circuit  court,  and  upon  a  hearing  upon  the  return  to 
said  writ,  judgment  was  rendered  dismissing  the  writ,  from 
which  said  judgment  appellant  appeals  to  this  court' 

Section  3,  General  Laws  of  Oregon,  page  721,  requires  that 
when  a  petition  for  laying  out  a  road  is  presented  for  the 
action  of  the  county  court,  it  shall  be  accompanied  by  satis- 
factory proof  that  notice  has  been  given  by  advertisement 
posted  at  the  place  of  holding  county  court,  and  also  in  three 
public  places  in  the  vicinity  of  said  proposed  road,  notifying 
all  persons  concerned  that  application  will  be  made  at  the 
next'session  of  the  county  court  for  laying  out  said  road. 

The  laying  out  and  opening  of  a  public  road  through  the 
land  of  a  private  person  is  a  taking  of  his  property  for  public 
use,  and  notice  must  be  given  him  of  the  proceeding.  *Say8 
Campbell,  C.  J.,  in  Strdchen  v.  Drain  ConvmissionerB,  '39 
Michigan,  170:  ''We  must  hold,  as  was  held  in  Swan  v. 
WilUams,  2  Mich.,  that  although  the  statute  is  silent  on  th« 
subject  of  notice,  its  necessity  is  implied  when  private  prop- 
erty is  invaded." 

In  Langford  v.  Ramsey  county,  16  Minn.,  375,  it  was  laid 
down,  that  an  act  of  the  legislature  to  locate  and  establish  a 
state  road  from  the  city  of  St.  Paul,  in  the  county  of  Ramsey, 
to  the  city  of  St.  Anthony,  in  the  county  of  Hennepin,  and 
appointing  three  commissioners  to  determine  the  damages  to 
owners  of  land  taken  |or  the  road,  withput  notice  to  such 
owners,  was  void^ 

^'In  all  judicial,  or  quasi-judicial  proceedings  affecting  the 
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rights  of  the  citizen,  it  is  a  fundamental  principle  that  he 
shall  have  notice."  {Cahoon  v.  Coe,  57  N.  H.,  598.  See  also, 
State  V.  Ro<id  Commissioner,  12  Vroom,  89 ;  Dickey  v.  Tenny^ 
9on,  TU  Mo.,  370 ;  Abhoti  v.  TAndonbower,  42  Mo.,  161 ;  Cor- 
K«  ▼.  Corliss,  8  Vt.,  389 ;  Howard  v.  Hutchinson,  10  Maine, 
335;  Sieferi  ▼.  Brooks,  34  Wis.,  384;  Lancaster  r.  Pope,  I 
Mass.,  86.) 

The  right  to  notice  springs  out  of  this  principle:  The  power 
of  the  government  to  take  private  property  for  public  pur- 
poses is  not  absolnte.  It  is  qualified  by  the  obligation  to  make 
compensation  to  the  owner.  This  compensation  cannot  be 
made  ex  parte.  ThuSy  in  Lancaster  v.  Pop«,  above,  Thatcher, 
J.,  ttys:  "The  counsel  for  the  town  has  referred  the  court  to 
the  tenth  article  of  the  bill  of  rights  of  the  constitution,  to 
prove  {hat  property  cannot  be  appropriated  to  the  public  use 
without  compensation ;  and  he  says,  justly,  that  this  constitu- 
tional provision  will  be  violated  in  this  instance,  unless  by 
'seasonable  notice'  the  town  has  an  opportunity  to  defend  its 
interest." 

The  office  performed  by  such  notice  is  explained  in  Dupont 
V.  Highway  Commissioners,  28  Michigan,  which  was  a  case 
of  the  laying  out  of  a  highway,  alleged  to  be  void,  among 
other  reasons,  because  the  record  failed  to  show  that  notice 
had  been  given  to  interested  parties.  **The  notice,"  says 
Cooly,  J.,  **is  in  the  nature  of  process."  See  also  Siebert  v. 
Linton,  5  W.  Va.,  57 ;  Wolford  v.  Lebanon,  4  Colorado,  117 ; 
Schneider  v.  McFarland,  2  N.  T.,  462;  Cruger  v.  Hudson 
River  Railroad  Company,  12  N.  T.,  200,  201;  JScammon  v. 
City  of  Chicago,  40  Illinois,  146;  Driver  v.  McAllister,  1 
Wash.  Ter.,  368. 

According  to  the  theory  of  the  common  law,  all  power  of 
judicature  flowed  from  the  crown,  and  courts  had  no  power  to 
compel  a  party  to  appear,  or  to  proceed  to  the  determination 
of  a  cause,  until  the  king,  by  his  original  writ,  had  issued  his 
command  to  the  sheriff  to  summon  the  defendant  before  them. 
Here  'Hhe  state  is  the  sovereign  by  whose  power  alone  the 
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citizea  can  be  compelled  to  appear  in  its  courts  to  answer  an 
action  brought  against  him."  {Curtis  v.  McCiMough,  3 
Nevada,  210;  Curry  v.  Einmaa^,  11  IlL,  420.) 

Henee,  since  the  notice  is  in  the  nature  of  process  to  bring 
a  party  before  a  tribunal  exercising  judicial  powers,  it  must 
be  given  by  some  one  authorized  by  the  state  to  give  it. 

Notice,  in  the  sense  of  the  statute,  does  not  mean  knowl- 
edge. Actual  knowledge,  or  the  want  of  it,  cannot  be  shown. 
It  means  the  statutory  instrumentality  of  knowledge— the 
formal  process,  emanating  from  the  source  and  served  in  the 
manner  prescribed  by  the  statute.  The  advertis^pment  is  the 
process  and  the  posting  in  the  public  places  is  the  service. 
The  notice,  then,  must  be  issued  by  persons  authorized  by 
law  to  issue  it ;  and  it  seems  clear  that  this  fact  must  be  shown 
on  its  face  by  proper  authentication,  as  more  formal  process 
must  show  it.  No  person  can  be  summoned  before  a  l^;al 
tribunal  but  in  pursuance  of  law,  and  by  persons  authorized 
by  law  to  summon  him. 

Turning  now  to  the  statute,  we  find  that  the  petition  must 
be  signed  by  the  petitioners,  and  that  such  petition,  when 
presented,  must  be  accompanied  by  proof  that  notice  has  beea 
given  to  all  interested  parties.  The  parties  moving  in  the 
proceeding  are  the  petitioners,  and  it  is  clear  that  they  are 
authorized  by  the  statute  to  give  notice,  because  they 
are  compelled  to  furnish  proaf  that  notice  has  been  given. 
This  necessarily  implies,  in  the  absence  of  other  provision, 
that  they  are  authorized  to  give  the  notice.  ''Whenever  a 
power  is  given  by  a  statute,  everything  necessary  to  the  mak- 
ing it  effectual,  is  given  by  implication."  (Pot  D warns  on 
Statutes,  123.) 

This  much  plainly  appears  x  That  the  authority  of  the  peti- 
tioners to  give  the  notice  is  as  effectually  supplied  by  intend- 
ment as  though  it  had  been  given  by  express  words.  ''That 
which  is  implied  in  a  statute  ia  as  much  a  part  of  it  as  what 
is  expressed." 

Now,  whoever  asserts  more  than  this — ^whoever  asserts  that. 
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the  statute  which  authorizes  the  petitioners  to  give  notice, 
also  authorizes  one  not  a  party  to  the  proceeding  to  invest 
himself  with  the  sovereign  power  of  the  state  for  the  purpose 
of  giving  notice — ^must  show  affirmatively  where  that  power 
is  to  be  found.  It  is  certain  it  must  be  gotten  from  the 
statute,  if  at  all,  by  implication.  It  is  said  that  the  statute 
does  not  require  any  particular  person  or  persons  to  give  the 
notice,  and  therefore  any  person  may  give  it  But  at  the  first 
step  in  the  construction  of  the  statute,  we  find  the  petitioners 
invested  with  this  power.  We  find  that  the  notiae  which 
these  powers  are  empowered  to  give,  is  in  the  nature  of  process 
to  bring  a  party  into  court;  and,  further,,  that  no  person  can 
eseicise  such  power  unless  specially  authorized,  which,  as  to 
the  petitioners,  as  we  have  seen,  is  deduced  from  the  statute 
by  necessary  implication.  Hence,  if  such  power  is  found  in 
the  statute,  it  cannot  be  by  implication  in  the  sense  of  imply- 
ing that  which  is  necessary  to  make  the  act  effectual.  But  by 
what  other  or  less  degree  of  implication  can  it  be  found  there? 
Where  a  plain,  simple,  sensible  construction  has  been  given 
to  a  statute,  nothing  more  can  be  incorporated  into  it  by  im^^ 
I^ication.  And,  further,  since  the  statute  requires  notice  to 
be  given,  it  must  be  some  one's  duty  to  give  it.  It  cannot  be 
the  duty  of  a  stranger.  It  must,  therefore,  be  the  duty  of  the 
petitioners;  and  hence,  the  proposition  that  the  statute  does 
not  require  particular  persons  to  give  the  notice,  cannot  be 
true. 

The  able  counsel  for  the  respondent,  among  other  cases, 
dted  Wright  v.  Wells,  2i9  Ind.,  354,  which  was  an  appeal  from 
an  order  of  the  board  of  county  commissioners  abolishing  a 
highway.  It  seems  that  the  statute  required  notice  of  inten- 
tion to  present  a  petition,  to  be  given  ''by  publication  three 
weeks  successively,  in  a  newspaper  published  in  the  county, 
or  by  posting  up  notices  in  three  of  the  most  public  places  in 
the  neighborhood  of  the  highway."  Objection  .was  made 
rather  to  the  aJBidavit  filed  as  proof  of  service,  than  to  the 
form  of  the  notice  itself.    On  this  pointy  the  court  merely  say. 
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''it  is  proper  to  notice  an  objection  made  in  argument  to  the 
notice  itself,  claiming  that  it  was  void,  because  not  signed  by 
one  or  more  of  the  petitioners.  We  do  not  think  a  signature 
to  the  notice  is  required  by  the  Statute.'*  Counsel  admitted- 
that  notice  would  have  been  in  due  form  if  signed  hy  ohe  of 
the  petitioners.  No  good  reason  cati  be  given  why  signing 
by  but  one  petitioner  should  be  sufficient.  We  might  very 
well  acquiesce  in*  the  decision  so  far  as  it  passed  upon  the  ob- 
jection actually  made.  But  if  the  case  is  to  be  regarded  as 
holding  that  under  a  statute  like  our  own,  the  notice  need  not 
be  signed  by  the  petitioners,  or  signed  at  all,  it  is  entitled  to 
no  weight.  In  another  part  of  the  case  the  court  went  so  far 
as  to  hold  that  the  county  commissioners  acquired  jurisdie- 
tion,  where  the  only  proof  of  service  shown  by  the  record 
stated  no  more  than  due  notice  had  been  given. 

The  case  of  The  People  v.  Carpenter,  24  N.  Y.,  86,  arose 
under  an  act  of  the  legislature  of  New  York,  entitled  an  act 
to  vest  in  the  board  of  supervisors  certain  legislative  powers, 
and  relates  to  the  alteration  of  the  boundaries  of  towns,  or  to 
the  erection  of  new  towns.  The  second  section  of  the  aet 
provided  that  notice  in  writing  of  the  intended  application  to 
divide  a  town,  subscribed  by  at  least  twelve  freeholders  of  the 
town  to  be  affected,  should  be  posted  in  five  of  the  most  publie 
places  of  the  town,  four  weeks  previous  to  the  intended  ap- 
plication, and  a  copy  of  such  notice  should  also  be  published 
in  the  county  newspapers.  The  notice  published  in  the  newa^ 
papers  did  not  contain  the  names  of  the  twelve  freeholders. 
The  court  say,  on  this  point,  that  the  statute  did  not  require 
the  notice  published  in  the  newspapers  to  be  so  subscribed. 
The  decision  is  an  interpretation  of  the  words  *'such  notice," 
as  used  in  the  statute,  and  is  to  the  effect  that  the  names  of 
the  freeholders  subscribed  to  the  notices  published  in  the  pub- 
lic places  were  not  a  part  of  such  notices.  The  process  of 
reasoning  Jby  which  this  conclusion  is  reached  is  not  set  forth. 
The  proceeding  was  not  judicial,  which  alone  is  sufficient  to 
exclude  the  case  from  being  considered  authority  here. 
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Peavey  j,  Wolfhqrough,  37  N.  H.,  286,  was.  a  case  where 
the  town  objected  to  the  acceptance  of  a  report  of  the  com- 
missioners of  highways  ordering  the  laying  out  of  a  highway, . 
because,  among  other  reasons,  the  notice  was  signed  by  but 
Qoe  of  the  commissioners  as  ehairioan.  But  the  notice  pur- 
ported on.  its  face  to  be  given  by  the  board  as  its  act,  and  that 
the  notice  was  signed  by  but  one  member  of  the  boajKi  as 
chairman,  only  involvea  the  question  of  proper  attestation 
where  a  written  notice  is  to  be  given  by  a  board. 

Eaton  V.  Supervisors^  42  Wis.,  317,  was  also  cited  for  the 
respondent.  It  was  a  ease  where  a  notice  of  appeal  was  not 
signed  by  the  appellant,  or  by  any  one  for  him.  The  court 
held  the  notice  bad;  but  add  that  they  were  not  prepared  to 
say  that  when  a  writtezi  notice  is  required  to  be  given  by  a 
party  under  a  statute,  or  rule,  not  expressly  directing  it  to  be 
signed,  and  when  the  party. himself  serves  the  notice  unsigned, 
the  absence  of  signature  may  not  be  cured  by  service  in  per- 
son. This  case  is  not  in  the  respondent's  favor,  since,  where 
the  notice  is  constructive,  the  service  cannot  be  made  in  per- 
son, and  there  would  be  nothing  to  cure  the  defect  of  want  of 
signature,  if  it  could  be  cured  in  that  way,  which  the  court 
do  not  say,  but  merely  decline  to  express  an  opinion. 

Looking  now  to  the  cases  cited  by  counsel  for  appellant,  we 
find  in  8t<Ue  v.  Otoe  County,  6  Neb.,  129,  133,  a  statute  re- 
quiring, "whenever  the  inhabitants  in  any  county  desire  the 
opening  of  a  new  road,  or  the  discontinuance  or  change  of  any 
road  heretofore  established,  they  shall  give  at  least  twenty 
days'  notice,  by  posting  the  notice  on  the  court-house  door, 
and  at  three  other  places  in  the  vicinity  of  the  road  sought  to 
be  located."  tfnder  this  statute  it  was  held  that  the  notice 
must  be  signed  by  the  petitioners.  Counsel  for  respondent 
seeks  to  avoid  the  force  of  this  authority  on  the  ground  that 
the  statute  expressly  says  that  ''they"  (the  petitioners),  shall 
give  notice;  but,  as  has  been  shown,  that  is  what  our  statute 
impliedly  says. 

It  appears,  too,  from  the  case  of  State  v.  Officer,  4  Or.,  180, 
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that  there  is  a  dictum  by  this  court,  shadowing  forth  the  same 
view.  Bonham,  J.,  in  delivering  the  opinion  in  that  case, 
says:  "The  county  court,  in  its  proceedings  for  the  location 
of  public  highways,  to  condemn  the  lands  of  private  persons 
to  public  use,  is  only  required  to  cause  constructive  notice  to 
be  given  by  the  petitioners  of  their  application  for  that  pur- 
pose." 

Again:  If  the  notice  be  viewed  but  as  an  incident  in  the 
proceeding,  coming  from  one  party  to  another,  not  as  an  im- 
plied mandate,  but  for  the  purpose  of  giving  knowledge  of 
some  step  in  the  case,  it  is  still  essential  that  the  notice  should 
be  signed  by  the  petitioners.  The  notice  must  come  from  an' 
authentic  source — that  is,  from  the  petitioners.  {KUmer  v. 
Hathom,  78  N.  T.,  228;  Fry  v.  Bennett,  16  How.  Pr.,  402.) 

In  Potwine's  appeal,  31  Conn.,  381,  384,  the  court  say: 
"In  legal  proceedings,  and  in  respect  to  public  matters,  the 
word  notified  is  generally,  if  not  universally,  used  as  import- 
ing a  notice  given  by  some  person  whose  duty  it  was  to  give 
it,  in  some  manner  prescribed,  and  to  some  person  entitled  to 
receive  it  or  be  notified.'* 

The  fact  that  the  notice  is  to  be  in  writing,  implies  a  sign- 
ing. The  words,  in  writing,  import,  by  their  own  proper 
force,  that  everything  essential  to  a  valid  notice  must  be  in 
writing.  {Graves  v.  Adams,  8  Vermont,  134;  Taylor  v.  Bur^ 
nap,  39  Mich.,  739;  Road  Notices,  5  Harr.,  Del.,  324;  Verder 
V.  The  'Town  of  Lima,  19  Wis.,  291,  292.) 

The  posting  up  of  proper  notices  being  essential  to  the 
jurisdiction  of  the  court  over  the  proceedings  to  lay  out  the 
road,  the  defect  is  not  cured  by  the  appearance  of  the  appel- 
lant. {Burch  V.  Detroit,  32  Mich.,  43;  the  King  v.  Croke, 
Cowper,  26,  30;  Dmght  v.  City  Council  of  Springfield,  4 
Gray,  107.) 

It  would  seem,  also,  that  the  proof  of  the  posting  of  the 
notices  should  be  more  definite  than  what  is  found  in  the 
general  statement  that  they  were  posted  ''in  three  public 
places  in  the  vicinity  of  the  road.**  The  following  authori- 
ties, indeed,  support  the  sufficiency  of  the  proof  found  in  the 
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record:  Wright  v.  WeU$,  29  Ind.,  854;  MoCallister  v.  Shue^, 
24  Iowa,  362 ;  Carr  v.  Fayette  County,  37  Iowa,  608. 

Bat  if  the  question:  ''^'What  is  a  pubic  placet"  be  a  liixed 
qnestion  of  law  and  fact,  as  laid  down  in  CnJioon  ▼.  Coe,  57 
N.  H.,  572,  and  Russell  v.  Dyer,  40  N.  H.,  173,  the  proof 
furnished  by  the  affidavit  of  A.  H.  Kennedy  is  plainly  in- 
sofficient.  In  8taie  v.  WUliams,  25  Maine,  561,  in  a  statute 
requiring  a  notice  to  be  posted  in  a  public  and  conspicuous 
place,  the  court  say  that  the  proof  should  show  the  place 
where  the  notice  was  posted.  The  record  should  show  the 
facts,  80  that  the  court  can  see  whether  the  notice  has  been 
posted  in  a  public  place  or  not.  {Dupant  ▼.  Highway  Cam- 
missianers,  28  Mich.,  362 ;  People  v.  Commissioners,  14  Mich., 
527;  State  v.  Officer,  4  Oregon,  184.) 

But  any  question  as  to  the  sufficiency  of  the  proof  of  service 
beeomes  unimportant  where  the  record  discloses,  as  it  does  in 
this  case,  that  no  legal  notice  has  been  given.  The  proceed- 
ingB  of  the  county  court  were  void  and  should  have  been 
quashed. 

The  judgment  of  the  circuit  court  must  be  reversed.    . 


CEBIGHTON  v.  LEEDS,  PALMER  ft  CO. 

■  JUDOlCEKf  IiDEN. 

SoetioB  296  of  tlie  tivH  eod«  of  Oregon  pTOvidee:  '^Fsom  the  date  of  the 
docketing  of  a  judgment,  as  in  this  title  provided,  or  the  transcript 
thereof,  such  judgment  shall  be  a  lien  upon  all  the  real  property  of 
the  defendant  within  the  eounty  or  counties  where  the  same  is 
doeketed." 

JVDQliXST  FtSST  BOCKXTED  TASKS  PBECEDENCK. 

Leeds,  Palmer  ft  Ck>.  recovered  a  judgment  against  B.,  February  4,  1873. 
C.  reeoyered  judgment  against  B.,  November  9,  1876.  B.  acquired 
title  to  real  estate,  June  10,  1878,  whieh  was  levied  upon  ard  sold 
under  C.'s  judgment.  L.,  P.  ft  Co.  aftervrards  issued  an  execution 
against  B.  and  sought  to  subject  the  same  land  to  the  lien  of  their 
judgment:  Held,  that  the  judgments  ranked  upon  said  af  ter-ao|uired' 
property  in  tke  order  of  theix  dates  of .  docketing. 
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'*  Appeal  from  Benton.    The  f&cts  are  suffieiently  stated  in 

the  opinion.  ' 

t  1  •         •      •  • 

'  Chen^t^th  dk  Johnson,  for  appellants. 
JS.  S.  Strdhan  and^.  W,  Rayiurn,  for  respondents. 

By  the  Court,  Waldo,  J.  t 

This  suit  was  brought  by  the  respondent  in  the  circuit  court 
for  Benton  county,  to  enjoin  the  sheriff  of  said  county  from 
lev3ring  an  execution  on  certain  lands  purchased  by  respond- 
ent  at  &n  execution  sale.  The  facts  are,  that  on  the  4th  day 
of  February,  1873,  the  appellants,  Leeds,  Palmer  &  Co.,  re- 
covered a  judgment  against  Simeon  Bethers.  On  the  9th  day 
of  November,  1876,  the  respondent  also  recovered  a  judgment 
against  said  Bethers.  Each  judgment  was  docketed  at  the 
time  it  was  recovered,  and  remained  unsatisfied,  when,  on  the 
10th  day  of  June,  1878,  Simeon  Bethers  acquired  title,  by 
descent,  to  the  tract  of  land  in  question.  The  respondent 
made  the  first  levy  on  said  land,  and  purchased  the  same  at 
the  execution  sale.  After  said  levy,  in  November,  1879,  the 
appellants  had  leave  to  issue  an  injunction  on  their  judgment 
of  February  4,  1873,  and  thereupon  placed  an  execution  in 
the  hands  of  Sol.  King,  sheriff,  to  subject  the  said  lands  to  the 
payment  of  the  judgment. 

The  point  in  controversy  arises  under  section  266,  page 
160,  of  the  civil  code  of  Oregon:  ''From  the  date  of  the  dock- 
eting of  a  judgment  as  in  this  title  provided,  or  a  transcript 
thereof,  such  judgment  shall  be  a  lien  upon  all  the  real  prop- 
erty of  the  defendant  within  the  county  or  counties  where  the 
same  is  docketed,  or  which  may  be  afterwards  acquired 
thereim. '  * 

The  appellants  claim  that  judgments  rank  on  after-aequired 
property  in  the  order  of  their  dates  of  docketing,  while  the 
respondent  insists  that  if  two  judgments  have  been  docketed 
against  a  defendant,  they  will  both  attach  to  sabseqaently 
acquired  property  at  the  same  moment,  and  neither  will  have 
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priority  aver  the  other  on  account  of  its  prior  docketing  or 

rendition,  and  cites  Freeman  on  Judgments,  sections  355,  and 

356;  Michaels  t.  Boyd,  1  Ind.,  259,  and  Moody  r.  Harper, 

.25  Miss.,  484. 

AppeUants  claim  that  the  text  and  the  authorities  cited 

are  not  in  point  in  the  construction  of  the  statute.    That 

under  the  statute  it  is  priority  of  docketing,  and  not  priority 

in  point  of  time  at  which  the  lien  attached,  that  determined 

the  right  of  priority  of  payment.  The  question  is  on  the 
eonstmction  of  the  statute.    In  construing  a  statute  we  must 

never  lose  ffight  of  its  object  and  intent.  While  the  immedi- 
ate object  of  tbe  statute  is  to  provide  for  judgment  liens,  the 
primary  object  is  to  secure  the  payment  of  judgment  debts; 
In  giving  a  lien,  the  object  is  to  compel  the  debtor  to  satisfy 
the  debt  This  compulsion  is  exercised  by  means  of  the  lien ; 
that  is,  giving  to  the  creditor  the  right,  running  with  the 
land,  to  have  the  debtor's  lands  applied  to  the  satisfactioii 
of  the  judgment. 

The  right  to  satisfaction  accrues  as  soon  as  the  judgment  is 
entered;  for  the  entry  of  judgment  fixes  the  date  at  which 

the  creditor  chooses  to  avail  himself  of  the  power  of  the  law 
to  compel  the  payment  of  his  debt  If  the  lien  is  eo-ex^ 
tensive  nfrith  the  judgment  obligation,  there  wiU  be  no  dis- 
tinetion  in  right  of  preference  between  property  in  existenee 
when  the  judgment  is  reeovered,  and  that  afterwards  re* 
qnired.  A  law  releasing  after*acquired  property  from  lia^ 
iMlity  to  be  taken  and  applied  to  (the  satisfaction  of  a  judg- 

meant,  would  impair  the  obligation  of  the  etmtract  Future 
acquisitions  are  liable  for  contracts,  and  to  release  thena 

from  this  liability  would  impi|lr  their  obligation.     (Sttirgi^ 

V.  Crowninshidd,  4  Whea.,  198.) 

In  Neely  v.  Henry,  63  Ala«,.  263,  the  court  say:  ^'In  the 

absence  of  statutory  or  constitutional,  exemptions,  the  law 

subjects  to  the  paym^i^t  of  debts  any  and  eyery  beneficial 
interest  of  the  debtor  in  property,  real  or  personal,  wheth^ 

the  interest  is  legal  or  equitable,  held  severally,  jointly,  or  in 
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€K>inmon  with  others.  Nor  is  there  any  intendment  that  tl^e 
parties  b^ve  in  view  only  the  property  which  the  debtor  may 
own  at  .th^  time  of  entering  into  a  contract,. .01:  to  which  he 
may  then  have  an  inchoate  right.  Subsequently  acquired 
property  is  as  liable  to  the  payment  of  debts,  as  that  which 
the  debtor  may  own  at  the  time  of  creating  a  debt.  A  state 
law  which  sought  to  release  such  property  from  liability  for 
the  payment  of  past  debts,  would  impair  the  obligation  of 
contracts,  and  violate  the  constitution  of  the  United  States." 

It  follows  that  if  the  lien  was  strictly  an  incident  of  the 
judgment — if  the  judgmeirt,  per  se,  gave  the  liea  to  enforce 
payment^  the  right  of  priority  as  to  all  property,  af ter-«o- 
quired  or  otherwise,  would  naturally  be  co-eKtensive  with  the 
priority  of  the  judgm^at.  The  lien  is  a  right  tp  take  with  a 
preference  over  all  adverse  int^riests.  There  waa  that  in  its 
origin  imder  the  statute  of  IS'  Edw.,  1,  which  prevented  any 
pref erenee  as  to  after-acquired  lands,  but  this  was  because  the 
lien  was  an  incident  of  the  writ  of  execution,  either  of  its 
issuance,  ot  the  acttuU  present  right  to  issue,  and  henee  could 
not  relate  back  to  a  period  prior  to  the .  exiatecQc  of  that 
which  cifeated  it;  This  will  be  shown  by  a  reference  to  its 
origin  under  the  statute  giving  an  elegit 

In  Bliss  v«  Clark,  39  111.,  595,  the  court  say:  '^At  oom* 
men  law^  a  judgment  created  no  lien  on  real  estate,  iior  could 
it  be  sold  on  execution.  But  as  trade  became  developed,  and 
wae  fostered  by  the  Government,  it  was  found  necessary  to 
subject  it  to  the  payment  of  debts.  The  first  enactment  hav« 
ing  that  object  was  the  statute  of  Westminster,  2,  adopted  the 
13  Edw.,  1,  ch.  18,  which  was  usually  called  the  statute  cle 
mercantoribus.  It  authorized  the  judgment  creditor  to  sue 
out  the  writ  of  elegit,  by  which  the  sheriff  was  required  to 
have  all  of  the  debtor's  goods  liable  to  execution  appraised 
and  delivered  to  the  creditor  in  satisfaction  of  his  debt,  and  if 
insufficient  for  the  purpose  to  deliver  to  him  a  moiety  of  his 
freehold  estate  until  he  shall  have  execution  of  his  judgment. 

The  court  in  analogy  to  a  fieri  facias,  held  that  this  writ 
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created  a  lien  on  the  real  estate  of  the  debtor  from  the  test 
of  the  writ.  Thus  it  will  be  seen  that  it  was  the  writ,  and 
not  the  judgment,  which  created  the  lien." 

So,  in  Scnbner  v.  Deems,  1  Brock.,  170,  Chief  Justice  Mar- 
shall, in  delivering  the  opinion  of  the  court,  says:  **The 
judgment  in  favor  of  John  Allen  baving  been  first  itendered, 
would  constitute  the  first  lien,  had  there  been  no  stay  of 
execution.  The  rank  of  that  judgment  depends  on  the  ques- 
tion whether  the  lien  takes  place  at  the  rendition,  or  at  the 
time  when  execution  may  issue  on  it.  It  must  be  admitted 
that  a  judgment  at  common  law  did  not  bind  lands,  atid  that 
there  has  been  no  statute  which  in  direct  terms  creates  the 
lien.  But  courts  have  so  construed  the  statute,  which  gives 
the  degit,  as  to  infer  a  lien  from  the  power  to  take  the  lands 
in  execution.  The  lien,  then,  grows  out  of  the  right  to  issue 
the  elegit,  and  is,  consequently,  inseparably  connected  with 
that  right.'* 

It  is  important  to  note  tbe  distinction  declared  in  these 
cases— that  the  lien  is,  correctly  speaking,  an  incident  or  con- 
sequence of  the  writ,  not  of  the  judgment,  because  out  of  this 
fact  grew  the  principle  that  there  were  no  priorities  between 
judgment  liens  on  after-acquired  property.  It  followed  in- 
evitably from  this  principle  that  as  to  all  judgments  in  exist- 
ence when  the  property  was  acquired,  no  lien  could  have  a 
preference,  because  the  right  to  take  the  lands  in  execution, 
which  created  the  Uen,  accrued  to  each  creditor  at  the  same 
moment.  The  lien  could  not  relate  back  beyond  its  origin  in 
the  power  to  take  the  lands  under  the  writ.  It  was  not  a 
potential  right,  but  an  existing  present  right  to  take,  that 
created  the  lien. 

The  same  principle  is  applied  in  Michaels  v.  Boyd,  1  Ind., 
259,  and  in  Moody  v.  Harper,  25  Miss.,  484.  The  statutes 
dted  in  those  cases  say  nothing  about  after-acquired  lander. 
In  Moody  v.  Harper,  the  court  were  of  opinion  that  the  legis- 
lature did  not  have  such  lands  in  view  when  they  enacted  the 
statute. 
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In  Stiles  v.  Murphyy  4  Ohio,  92,  the  court  declared  a  like 
opinion  on  a  similar  statute.  In  Michaels  Y.  Boyd,  1  Ind., 
259,  the  court  also  founded  its  opinion,  not  on  anything 
declared  by  the  statute,  but  on  the  principles  of  the  common 
law,  as  the  authority  cited  shows.  These  cases  are  not  in 
point  In  the  construction  of  our  statute. 

In  re  Boyd,  4  Sawyer,  264,  Deady,  J.,  after  describing  the 
character  of  the  lien  that  grew  out  of  the  statute  13  Edw.,  1, 
says:  '^Now,  the  modern  statute  lien  of  a  judgment,  as  pro- 
vided in  sections  266-8,  of  the  Oregon  civil  code,  is  altogether 
different  from  this.  In  the  latter  case  the  lien  arises,  not 
from  the  judgment,  but  from  the  docketing  thereof.  With- 
out the  entry  on  the  docket,  there  is  no  statutory  lien. 
Neither  is  this  statute  lien  contingent  upon  the  issuing  of  an 
execution  and  levy.  It  is  absolute  even  against  the  convey- 
ance of  the  same  premises  by  the  judgment  debtor^  Being  a 
creature  of  the  statute,  and  not  an  incident  or  consequence  of 
the  judgment,  its  existence  and  validity  depend  on  a  docket 
entry  in  conformity  with  the  statute.  It  is  a  strict  legal 
right  or  advantage,  and  must  stand  or  faU  by  the  statute 
which  gives  it  {Miama  Ex,  Co.  v.  Turpin,  3  Ohio,  504; 
Douglas  v.  Huston,  6  Ohio,  162 ;  Buchan  v.  Sumner ^  2  Barb. 
Ch.,  193 ;  Isaac  v.  Swift,  10  Ca,l.,  81 ;  Ackley  v.  Chamberlain, 
16  Cal.,  183;  Bowman  v.  Porter,  Id.,  221.) '' 

Under  the  statute  there  is  a  present  inchoate  right  of  lien 
created,  per  verba  de  praesenti,  to  take  effect  by  relation  when 
the  property  is  acquired.  The  statute  does  not  say  there  shall 
be  a  lien  from  the  date  of  the  acquisition  of  the  property.  It 
expressly  makes  the  lien  upon  after-acquired  property  date 
from  the  date  of  the  dpcketing  of  the  judgment. 

The  legislature  must  be  presumed  to  have  meant. what  they 
have  expressed.  The  court  has  no  power  to  dispense  with  the 
words  in  the  statute,  **from  the  date  of  the  docketing.*' 
"Statutes  are  to  be  interpreted  so  as  to  give  effect  to  all  the 
words  therein,  if  such  an  interpretation  be  reasonable,  and  be 
neither  repugnant  to  the  provision  nor  inconsistent  with  the 
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obJMta  of  ike  statute.'*  {Unitad  Staie$  v.  B^vBseti,  2  Story ^ 
389.) 

But  it  nay  be  suggested  that  a  lien  cannot  commence. at  a* 
period  anterior  to  ita  ewn  existencCi  and  consequently  the 
statute  cannot  mean,  what  it  bbj% — ^that  there  shall  be  a. lien 
on  after-aequired  property  from  the  date  of  the  docketing  of 
tke  judgment.  * 

A  lien  may  not  oommenee^  bat  it  may  easily  haye  a  pre*- 
ference  over  advecs^s  int^estsi  to  create  which,  awl  to  :preyent 
saeh  adverse  interests  frQm<  dispossessing  the  creditor  of  his. 
debt^  is  its  object-^y  nolatio^  to  a  period  before  it  ^etu^lly 
took  effect  .  •  . 

Thus  in  Siurgis  v.  The  Bank  of  Cleveland,  3  McLean, 
140,  a  mortgage  was  recorded  July  .2.  Afterwards^  but, at  tiie 
terai  of  court  coDttmencing  on  the  first'  of  the  same  montJi,  a 
judgment  was  recovered  ajgainst  the  mortgagor.  Held,  that 
the  judgment  was  the  par amoujst  lien.  The  statute  of  Ohio, 
ooder  which  the  question  was  decided,  read:  '^The  lands  and 
tenements  of  the  debtor  shall  be  bound  for  the  satisfaction  of 
the  judgment  against  such  debtor  from  the  first  day  of  the 
tenn  at  which  the  judgment  shall  be  rend^red''  Whetl^pr, 
under  this  statute,  the  judgment  was  entered  before  or  after 
the  recording  of  the  mortgage,  was  of  no  importance.  As  the 
court,  in  McLean  v.  Rocky,  3  McL.,  .237,  say,  the  legislature 
had  an  undoubted  right  to  say,  as  declared  in  the  above 
statute,  a  judgment  shall  be  a  lien  upon  lands  and  tenements 
from  the  first  day  of  the  term  at  which  it  was  rendered. 

Sturgis  v.  The  Bank  of  Cleveland  is  an  instance  of  a  lien 
relating  back  to  a  period,  and  taking  effect  against  adverse 
interests,  before  the  jud^ent  itself  existed.  So  there  is  no 
difiSoulty  in  this  case  in  regarding  the  lien  as  relating  back  to 
the  date  of  docketing  the  judgment.  This  is  the  construction 
warranted  by  the  plain  language  of  the  statute,  and  there  is 
not  only  an  inherent  difficulty  in  the  construction,  but  it  has 
analoeies  in  admitted  principles  of  law. 

Thus,  where  the  husband  acquires  property  after  marriage. 
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and  dies,  the  inchoate  right  of  dower  of  the  widow  becomes 
vested  in  such  property,  and  relates  back  before  the  acquisi- 
tion of  the  property,  to  the  date  of  the  marriage,  to  the  ex- 
clusion of  an  adverse  interests,  acquired  against  the  husband 
after  marriage,  though  before  the  date  of  the  acquisition  of 
the  property.  Yet  the  inchoate  right  of  dower  cannot  be  said 
to  be  an  interest  in  lands  which  the  husband  has  not  yet  ac- 
quired. The  result  is  produced  by  the  operation  of  the  right 
which  gives  the  estate,  and  which  has  the  power  to  invest  the 
estate  when  acquired,  with  the  priority  it  possesses.  The  re- 
lation to  the  date  of  the  marriage  is  one  of  law,  and  to  accom- 
plish certain  purposes,  and  is  as  effectual  to  exclude  adverse 
interests  as  though  the  estate  had  then  actually  vested. 

So  of  the  judgment  lien.  There  may  be  an  inchoate  ri|^ 
of  lien — ^a  remedy  for  the  satisfaction  of  claims  against  the 
debtor — ^which  may  possess  a  similar  power  of  taking  effeet 
by  relation.  Such,  it  seems  obvious  to  the  court,  is  the  lien 
created  by  section  266  of  the  civil  code. 

It  follows  that  the  judgment  of  the  court  below  must  be 
reversed. 

Judgment  reversed. 


McPADDEN  v.  PBIENDLT. 

Chattel  MoaTOAOB  poe  Futube  Advancbs. 

A  ebattel  mortgage  is  a  good  consideration  for  an  agreement  to  make 
futore  advances  of  goods;  and  a  written  agreement,  which  shows  on 
its  face  that  such  agreement  to  deliver  goods  is  secured  bj  a  chattel 
mortgage,  purports  to  have  been  made  on  a  good  and  niBeient  eon* 
sideratioa. 

Tbial  ey  Coxjep— FniDmo  of  Fact. 

A  finding  of  fact  in  a  trial  by  the  court,  which  shows  that  the  eanse  of 
act'OD  pet  up  in  the  comnlaint  hnd  been  made  out,  and  that  tiie  de- 
fense set  up  in  the  answer  is  untrue,  is  sufficient. 
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Opinion  of  the  Court — ^Waldo,  J. 

Appeal  from  Benton.    The  facts  are  stated  in  the  opinion. 

Chenoweih  &  Johnson  and  J.  £•  Bryson,  for  appellant 

The  complaint  ia  fatally  def ectiye,  becaase  no  consideration, 
was  alleged  for  making  the  contract  or  writing  sued  upon. 
(10  Johns.^  417;  Edwards  on  Bills,  315;  Van  San.  Pleadings, 
554.) 

The  agreement  to  furnish  goods  to  McCnllongh,  was  an 
agreement  to  givo  him  a  credit,  for  a  special  purpose,  and  was 
a  mere  accommodation,  and  he  could  not  haye  maintained 
an  action  against  Frieindlj.  (Edwards  on  Bills  and  Note8> 
315, 816,  678.) 

KeUay  dk  Bivmett  and  W.  8.  McFadden,  for  respondent. 

There  were  Ho  exceptions  to  the  findings  by  the  circuit 
eonrt,  and  no  motion  for  a  new  trial.  The  appellant  cannot 
now  attack  them  on  the  ground  that  there  should  be  additional 
findings.  (Oreen  v.  Clark,  81  Cal.,  591;  HaUock  v.  City  of 
tortland,  8  Oregon,  29;  Pralus  v.  Jefferson,  34  Cal.,  554.) 

Only  the  material  issue  need  be  found.  {Fink  v.  Canyon 
Road  Co.,  5  Oregon,  801;  Philomath  College  v.  Hartless,  6 
Oregon,  159.) 

By  the  Court,  Waldo,  J.: 

This  action  is  foxmded  upon  the  following  writing: 

^'CoBVALLis,  Dec.  23,  1878. 
"This  is  to  certify,  that  upon  a  settlement  this  day  made 
by  and  between  Max  Friendly  and  W.  S.  McCuUough,  an 
agreement  was  made  to  obtain  goods  for  the  payment  of  the 
men  and  the  various  expenses  attending  the  logging  and  saw- 
mill expenses.  It  was  agreed  that  said  W.  S.  McCuUough 
was  entitled  to  a  credit  of  sixteen  hundred  and  fifty-seven  dol- 
lars, for  goods,  at  the  store  of  Max  Friendly,  at  Corvallis,  and 
that  said  amount  was  included  and  a  part  of  the  sum  of 
$5,920,  named  in  the  chattel  mortgagee  this  day  made. 

"Max  Friendly." 
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opinion  of  thq  Court — ^Wa|4o»  J- 

The  complaint  alleges  an  assignix^ent  of  this  instrument,  to 
the  respondents,  and  a  demand  on  Frieiidly  for  the  sum  of  two 
hundred  and  sixty-seven  doUd^ts  id  goods;  the  amount  of  goods 
alleged  to  be  due  and  unpaid,  luhd  th<e  refusat  of  Friendly^'to 
deliver  the  same. 

The  answer  consists  of .  spedfle  ddnialsy^  a&d  a  separllte 
defense,  each  and  all  of  which  are  denied  in  the  reply. 

The  court  finds;  as  edncfaiiriand  of  fact,  thM  the  pbtintiffa, 
for  a  valuable  consideration,  Are  the  aasigniees  of  <h^  said  in*' 
atruinent  in  writing,  and  tiiat  there  was  due  and  unpaid  there* 
on.  at  the  (time  of  said  assignment,  aixd  then;  the:  sum  of  two 
hundred  and  sixty-seven  dollars. 

We  miist  CQnclude  from  these^finSings.  tihat  the  court  found 
the  denials  and  the  separate  defense  set  up  in  answer  to  be 
untrue,  and  that  the  facts  8et  up  in  the  complaint  were  true. 
"When  the  court  found  against  each  and  every  denial  and 
defense  set  up.  in  thq  answer^  this  fact  is  fully  declared  by 
finding  the  cause  of  action  alleged  in  the  complaint  to  be 
made  out.  By  such  a  finding  the  court  passes  upon  all  of  the 
material  issues  of  the  case.  It  would  not  add  to  our  knowl- 
edge  of  the^  facts  found,  were  the  finding^  set  forth  separately 
on  each  issue  tendered  by  the  answer. 

In  McEwan  v.  Johnson,  7  Cal:,  269,  u^der  a  system  of 
pleading  and  practice  similar  to  that  in  this  state,  a  finding 
''that  the  facts  stated  in  the  plaintiff's  complaint  are  true," 
and  'Hhat  the  facts  stated  in  the  defendant's  answer  are  un- 
true," T^ere  held  sufficient.  (See  also  PraltLs  v.  Pacific  (?• 
di  S.  M..Co.y  35  Cal.,  35;  Breeze  v.  DoyU,  19  Cal.,  105.) 

In  legal,  effect  such  is  the  finding  of  fact  in  this  case,  and 
must  be  held  valid  if  there  is  a  cause  of  action  set  up  in  the 
complaint.  A  chattel  mortgage  for  advances  in  the  future  is 
good. 

It  follows  that  the  giving  of  such  a  mortgage  is  a  binding 
contract,  which  cannot  be  set  aside  at  the  will  of  either  party. 
The  party  agreeing  to  deliver  the  goods  is  bound  to  deliver 
them  so  long  as  the  other  party  has  not  violated  his  contract. 
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The  agr^epieDt  in  the.  oaae  appears,  on  its  face,  to  ba  an 
agreement  for  future  advances,  secured  by  a  chattel  ^rtgage, 
made  on  the  same  day.  That  this  was  a  chattel  mprtgajge 
given  l^  McCullough  to  Friendly  is  not  expressly  stated,  but 
ia  ahnost  necessarily  implied.  It  is  said  in  Barney  ▼.  Neiv- 
comb,  9  Gushing,  56,  that  ''where  t)ie  true  unpoi;t  and  mean- 
ing of  a  written  inatrument  is  doubtful,  and  the  intentioQ.  of 
the  parties  cannot  be  determined  from  its  language,  the  right 
doctrine  is,  that  it  shall  be  construed  most  strongly  against 
the  person  using  the  doubtful  language,  and  in  favor,  of  him 
who  has  been  misled,  and  advanced  his. money  upon  it." 
Friendly  signs  the  or^in&l^  c^d  expressly  agrees  to  deliver 
goods  to  McCuUougb.  That  the  mortgage,  to  secure  the 
advances  of  goods  was,  also,  a  transaction  between  the  9ame 
parties,  is  a  plain  ipf erence,  and,  as  against  Friendly,  must  be 
presumed,  and  thus  a  good  consideration  to  support  his  agree- 
ment is  deduced  from  the  face  of  the  instrument.  It  follows 
that  the  judgment  of  the  court  below  mvist  be  affirmed. 

Judgment  affirmed. 


TOWN  OP  LA  PAYETTE  v.  CLARK. 

Jurisdiction  oy  Gitt  BEcoRDEit — Appeal — ^Rkvixw. 

The  charter  of  the  town  of  La  Fayette  gives  the  recorder  jurisdiction 
orer  eomplsints  Ibr  the  violation  of  tdwa  ordlaaances,  and  makes  hfrn, 
ex-officio,  a  justioe  of  the  peace. 

d  ims  fined  \jj  the  recorder,  for  a  violation  of  an  ordinance  of  the  town^ 
and  appealed  to  the  circuit  court,  where  the  judgment  of  the  recorder 
was  affirmed.  On  an  appeal  from  such  judgment:  Held,  That  the 
*  jurisdiction  of  the  recorder  over  complaints  fof  the  violation  of  town 
ordinanceSi  belonged  to  him  in  his  oiSee  of  reeorder,  not  aa  a  justioe. 
of  the  peace. 

That  an  appeal,  as  a  mode  bj  which  a  cause  may  be  retried  on  the 
facts,  is  a  privilege  existing  by  statute,  not  by  common  law,  and 
that  an  appeal  not  having  been  expressly  provided  by  statute,  revienr 
was  the  proper  remedy. 
la 
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Opinion  of  the  Court^— Waldo,  J. 

Af*PEAii  from  Tamhill.  The  facts  are  sufficiently  stated  in 
the  opinion. 

W.  2>.  Periton,  for  appellant. 

E.  C.  Bradshaw  a7id  E.  Hurley^  for  respondenL 

By  the  Courts  Waldo,  J.: 

This  is  an  appeal  from  the  judgment  of  the  circuit  court  for* 
Yamhill  county,  affirming  a  judgment  of  the  recorder  of  the 
town  of  La  Fayette,  imposing  a  fine  on  the  appellant,  Clark, 
for  the  violation  of  a  town  ordinance.    The  case  was  brought 
up  to  the  circuit  court  by  way  of  appeal. 

The  transcript,  as  certified,  was  found  not  to  contain  a  copy 
of  the  complaint  upon  which  the  case  had  been  tried  before 
the  recorder.*  An  order  was  thereupon  made  and  served  on 
the  recorder  to  complete  the  transcript,  to  which  he  made 
answer  that  the  complaint  could  not  be  found,  and  that  he 
could  not  comply  with  the  order.  •  A  motion  was  then  made' 
by  the  respondent,  and  granted  by  the  court,  to  dismiss  the 
appeal  and  affirm  the  judgment  of  the  recorder,  andltrom  this 
judgment  of  the  circuit  court  this  appeal  has  been  taken. 

The  first  question  that  arises  is  upon  the  mode  of  procedure 
adopted  by  the  appellant  to  bring  the  case  into  the  circuit 
court.  If  an  appeai  was  not  authorissed  by  law,  that  court  did 
not  acquire  jurisdiction  over  the  case,  and  its  judgment,  af- 
firming the  judgment  of  the  recorder,  is  void. 

Section  8  of  the  act,  entitled,  ''An  Act  to  incorporate  the 
town  of  La  Fayette,  in  Yamhill  county,  Oregon-*  (Session 
Laws,  1878,  page  127),  provides  that  among  the  other  officer* 
of  the  town,  there  shall  be  a  **  recorder,  who  shall  be  the  clerk 
of  the  board  of  trustees,  and  assessor,  and  ex-officio  justiee 
of  the  peace  within  the  limits  of  the  town  of  La  Payette.** 
By  section  7:  **The  recorder  shall  be  ex  officio  justice  of  the 
peace,  and  have  jurisdiction,  civil  and  criminal,  pertaining  to 
that  office,  and  shall  have  jurisdiction  over  all  violations  of 
city  ordinances,  and  may  hold  to  bail,  fine  or  commit  persons 
found  guilty  thereof.** 
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The  charter  has  no  provision  giving  an  appeal  from  the 
judgments  of  the  recorder  for  the  violation  of  town  ordinances^ 

The  respondent  assumes  that  the  statutes  governing  apx)eals 
from  judgments  of  justices  of  the  peace  apply  to  and  govern 
the  recorder  sitting  as  a  town  magistrate.  But  this  cannot 
be  true,  unleas,  when  so  sitting,  the  recorder  is  exercising  the 
jorodiction  and  performing  the  duties  of  a  justice  of  the  peace. 
As  recorder  and  judicial  officer  of  the  corporation  his  duty  is 
eoDfined  to  the  administration  of  the  ordinances  of  the  town* 
(Meagher  v.  The  County  of  8U>rey,  5  Nev.,  244.) 

As  justice  of  the  peace  he  administers  the  laws  of  the  state. 
The  two  offices  are  as  distinct  as  though  held  by  different 
peisons.  The  recorder  is  not,  therefore,  acting  as  a  justice  of 
the  peace  when  discharging  the  duties  of  his  municipal  office. 
There  is  a  conclusive  reason  why  this  cannot  be  true,  found  in 
article  4,  section  23,  subdivision  one,  of  the  constitution  'of 
Oregon,  prohibiting  the  passage  of  special  or  local  laws 
regulatiDg  the  jurisdiction  and  duties  of  justices  of  the  peace. 
An  act  extending  the  jurisdiction  of  a  justice  of  the  peace  over 
complaints  for  the  violation  of  town  ordinances,  would  be  in 
conflict  with  this  provision  of  the  constitution.  It  would 
confer  upon  a  justice  of  the  peace,  exercising  jurisdiction 
within  certain  prescribed  limits,  powers  not  conferred  upon 
such  officers  generally,  as  a  class. 

When  a  justice  of  the  peace,  exercising  jurisdiction  within 
certain  prescribed  limits,  is  invested  with  powers  not  belong- 
ing to  justices  of  the  peace  generally  throughout  the  state, 
the  act  conferring  such  jurisdiction  is  a  local  law.  {Kerrigan  v. 
Force,  68  N.  Y.,  383;  The  People  v.  Supervisors,  43  N.  T., 
10;  Wheeler  v.  Philadelphia,  77  Penn.  St.,  348;  The  People 
V.  Cooper,  83  III,  589.  ^ 

An  appeal  lies  by  statute  from  the  judsrments  of  the  recorder 
acting  as  a  justice  of  the  peace.  But  when  sitting  as  a 
recorder,  there  i?  no  provision  for  an  appeal  from  his  judg- 
ments to  be  found  either  in  the  charter  of  the  town  of  La 
Eayette  or  in  any  general  law  of  the  state.    Appeals  for  the 
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removal  of  causes  from  an  inferior  to  a  superior  court. for  the 
purpose  of  obtaining  trials  de  novo,  are  unknown  to  tha  com* 
mon  lawy  and  can  only  be  prosecuted  where  they  are  expressly 
given  by  statute.  {The  Schooi^er  Constitution  ▼*  Waodworthg 
1  Scam.,  512.) 

In  United  States  v.  Wonson,  1  Gal.,  5,  Mr.  Justice  Story 
says  that  the  word  appeal  comes  from  the  civil  law,  and  ai  a 
mode  l?y  which  a  cause  may  be  retried  on  the  f acts,  ts  a. 
privilege  existing  by  statute,  and  not  by  common  law,  and  ia 
considered  by  our  courts  as  a  mere  legislative  and  not  a  eon- 
stitutional  privilege.  He  further  says  that  many  learned  men 
have  regarded  its  transfer  into  our  system  as  «  mischievoaa 
novelty. 

The  circuit  court,  therefore,  had  no  jurisdiction  of  the  case. 
Beview  was  the  proper  remedy* 

Judgment  reversed. 
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DETERMINED  IN  THB 

SUFEEME.  COURT, 

MAECH  TERM,  1881. 


OEEGON  RAILWAY  COMPANY  i>.  CITY  OF  POET- 

LAND- 

Under  the  proviaioiui-  ol  the  ptalut^,  ^i^ib^ut  aji-agreemni  wHIi  ilie'  lde»l 
authorities,  a  corporation  cannot  ;fi{^ropriate  a  high^rmy  ot  public 
grounds,  already  dedicated  to  a  public  use,  to  its  exclusive  use  and 
oceupafioiL 

In  nieli  ease  the  grant  of  poorer  to  iaJte  property  appropriated  to  pubHe 
iiaes,  cannot  be.exeraisediBiffiaha.inaainei'aa  ifiould  obstraot  ortnbo' 
▼ert  such  public  uses.  :      -  '(        * 

The  appropriation  of  a  pubUo  leree  l^ya,,  railroad,  eorporation,  for  the 
purpose  of  erecting  thereon  permanent  structure^,  such  as  depot 
buildings,  side  tracks,  etc.,  would  create  such  obstructions  as  would 
defeat  or  eKtinguisk  the  public  nee,  and  Is  isot  within  the  grant  of 
power,  withnnt  an  agxe^ment  wlTth  ^rloctfl  aulho^t^e^  ae  pre9erib^ 
by  the  latter  clause  of  section  twenty-eight. 

Appeal  from  Multnomah.    The  facts  are  stated  in  the 

.-,     .;.  .  ••  •  • 

opinion. 

EUis  O^Mughea,  for  appQlla^t^.  .  « 

That  there  is  in  every  state  goyerameiit  the  right  of  emi^ 
stent  domain,  to  whieh  all  property  is  subject,  whether  cor- 
XX>real  or  incorporeal,  is  a  principle  well  re^^ized,  and  it  is 
in  fact  through  this  power  only  that  all  internal  improve<aen%s 
in  a  state  are  carried  on.'  {W^i  River  Bridge  Co*  ▼.  Dix, 
6  How.,  581 ;  Beek^nan  v.  Saratoga,  17  Conn.,  461 ;  WOKng^ 
tan,  et  0I.,  v.  Pstitianer$,  16  Pick.,  102.) 

(231) 
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Argument  for  Bespondent. 

Nor  is  the  pontrol  oyer  it  lost  by  the  f^ct  of  its  being 
already  devoted  to  a  public  use.  {Locks  and  iJanal  v.  Lowell, 
7  Gray,  226;  Eastern  B.  B.  Co.  v.  Boston  and  Marine  B. 
B.  Co.,  Ill  Mass.,  128.) 

The  one  only  thing  neceasary  to  anthori^e  the  taking  of 
public  grounds  or  lands  devoted  to  one  public  use.f  or  another 
public  use,  is  a  legislative  authority  therefor.  (Matter  of 
City  of  Buffalo,'  68  N.  Y.,  179 ;  Matter  of  Boston  and  Al- 
bany B.  B.  Co.,  53  N.  T.,  576.) 

That  these  grounds  are  public  grounds  is  admitted*  Being 
su^,  though  ^thin  the  corporate  limits  of  ISh'e  city  of  Port- 
landy  they  are  under  the  control  of  the  legislature.  The  leg- 
islature has  in  plain  and  unmistakable  terms  declared  that  the 
pnblio  use  to  which  tiiey  were  devoted  as  public  grounds  is 
subordinate  to  the  uses  of  a  railroad,  either  for  track,  side- 
track or  depot  purposes,  and  that  they  may  be  taken  for  such 
use  either  on  being  designated  therefor  by  the  proper  authon* 
ties  of  the  city,  or  without  suoh  designation,  if  such  authori- 
ties fail  or  refuse  to  make  a  designation  of  some  public  grounds 
on  request.    The  city  has  no  rights  therein  which  are  not  sub- 

» 

ject  to  the  most  absolute  control  by  the  legislature  at  any  time. 
(Darlington  v.  Ma^or  of  New  York,  Zl  N.  T.,  191;  Peo- 
ple v.  Kerr,  27  N.  T.,  170;  Dillon  on  Municipal  Corpora- 
tions, sec.  43.) 

J.  N.  Dolph,  Shattiick  A  KUlin,  and  J.  C.  Mordand,  tot 
respondent. 

The  doctrine  that,  corporktions,  wh6  derive  power  from  the 
legislature  to  take  property  by  the  right  of  eminent  domain, 
cannot  exercise  such  power  in  xef  eorenee  to  property  already 
dedicate  to  public  use,  without  an  express  grant,  canxkol  be 
contradicted.     (77  N.  T.,  24&.) 

Land  already  devoted  to  another  public  use  cannot  be  t^en 
under,  general  laws,  when  the  e£Eect  would  be  to  extinguish  a 
franchise.  (Mills  on  Eminent  Domain,  see.  47;  7  WaiL,  ^72; 
1  Newberry,  541.)^ 
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The  privilege  of  condemning  land  for  a. railroad  cannot  be 
extended  to  land  already  deypted  hy  the  state  to  another  pub- 
lic use.  (Mills  on  Eminent  Domain,  sec.  351;  8t.  hqw  S. 
B.  Co.  V.  Blind  Institution,  4S  lU;,  303.) 

The  provisions  of  the  statute  fairly  interpreted,  simply 
grant  a  right  of  passage — a  right  to  lay  and,  use  a  trai^k  only 
over  the  streets  or  publiiO  gproun^s-riesving  sueh  street  or 
grounds  in  aU  respects,  as  far  as  praicticable,  subject  to  all'  of 
the  uses  for  :v7hich  they  were  used  before.  No  biuldings  or 
obstructions  otheir  than  si^  simple  track  can  be  tolerated  with- 
out an  agreement  with  tbs  municipality.  CSo^*  26;  27  i|nd 
28,  Miscellaneous  Laws,  ,page  530,  and  authorities  fibove 
tited.) 

By  the  Court,  Lord,  C.  J. : 

This  is  an  action  to  condemn  a  certain  tract  of  land,  known 
as  the  public  levee,  in  the  city  of  Portland,  to  the  use  of  the 
plaintiff,  a  railway  limited  corporation,  for  depot  purposes; 
grounds,  side  tracks,  and  other  purposes. 

Among  other  things,  the  complaint  alleges  that  it  is  both 
necessary  and  convenient  for  the  plaintiff  to  have  for  dei>ot 
grounds,  and  for  occupation  by  it  for  a  depot,  and  for  laying 
its  track  and  side  track,  and  other  purposes,  those  certain 
premises  situated  in  the  city  of  Portland,  etc.  (describing  the 
same),  and  that  said  premises  are  public  grounds  within  said 
city,  having  been  dedicated  to  the  use  of  the  public  as  a  pub- 
lie  levee,  and  are  now  held  by  and  are  under  the  general  con- 
trol of  the  city  of  Portland,  the  defendant,  for  use  by  the 
general  public,  as  a  public  levee.  That  the  plaintiflE  did  apply 
to  and  request  the  mayor  and  common  council  of  said  city, 
they  being  the  authorities  of  siaid  city,  having  power  to  act 
for  it  in  that  behalf,  to  set  aside  and  designate  the  said  prem- 
ises for  the  use  of  the  plaintiff,  and  for  the  purposes  and  uses 
aforesaid,  but  that  said  authorities  did  wholly  fail  and  refuse 
to  designate  said  premises  for  the  use  of  the  plaintiff,  or  to 
designate  any  other  grounds  in  said  city  for  said  use. 
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A  demurrer  to  the  complaint  was  sustained^  and  judgment 
was  given  dismissing  the  complaint,  and  plaintiff  appeals. 

For  the  purposes  of  this  case,  the  demurrer  admits  the  facts 
alleged  to  be  true,  and  the  only  question  presented  ..y  this 
state  of  facts  is,  whether  the  statute  in  relation  to  corpora- 
tions has  invested  the  plaintiff  with  the  power  and  authority 
to  enter  upon  and  take  possession  of  property  held  by  the 
defendant,  and  dedicated  to  the  use  of  the  public,  and  erect 
thereon  permanent  structures  for  another  and  different  use, 
although  public,  than  the  original  use  tb  which  it  is  already 
dedicated,  without  the  consent  of,  or  any  agreement  with  the 
loeal  authorities,  when  the  effect  of  such  appropriation  must 
be  to  extinguish  such  original  use  as  a  public  levee,  and  make 
the  use  of  the  railway  corporati<Mi  exclusive.  It  can  hardly 
be  controverted  that  the  appropriation  of  this  property  by  the 
plaintiff  for  depot  grounds,  side  tracks  and  other  purposes  of 
the  corporation,  is  inconsistent  with,  and  would  extinguish 
it^  use  as  a  public  levee,  and  the  possession  of  the  railroad 
corporation  would  be  as  absolute  and  exclusive  as  property 
taken  under  the  statute  from  private  individuals.  (Miscella- 
neous Laws,  pages  530,  531,  532  and  534;  Laws  of  1878, 
pages  104  and  105.) 

Under  these  laws  the  plaintiff  has  the  right  to  enter  upon 
any  lands  between  the  termini  of  its  road  for  the  purpose  of 
examining,  locating  and  surveying  the  line  of  such  road,  and 
to  appropriate  sixty  feet  in  width  for  its  road,  and  in  addition 
thereto,  to  appropriate  a  sufficient  quantity  of  such  lands  for 
the  necessary  side-tracks,  .depots  and  water  stations,  etc., 
where  the  land  belongs  to  private  individuals.  And  it  is 
provided  in  the  event  the  corporation  cannot  agree  with  the 
owners  thereof  as  to  the  amount  of  compensation  to  be  paid 
for  the  same,  an  action  may  be  maintained  against  the  owners 
to  have  the  same  condemned  and  appropriated  to  its  use. 
(Section  40  of  title  three,  chapter  seven,  Miscellaneous  Laws.) 

But  it  is  contemplated  by  this  statute  that  it  may  become 
necessary  and  convenient  for  the  corporation,  in  the  location 
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of  its  roady  to  appropriate  a  public  road,  street  or  alley,  or 
public  grotiDds,  or  some  part  thereof,  and  the  only  ^rant  of 
power  in  relation  to  this  subject  is  to  be  found  in  sections  26, 
27  and  28,  of  the  statute  above  cited. 

Section  twenty-six  proyides  for  the  appropriation  of  any 
part  of  any  public  road,  street  or  alley,  or  public  grounds, 
when  within  the  limits  of  an  incorporated  town,  by  an  agree- 
ment with  the  county  court  upon  the  terms  and  conditions 
upon  which  the  same  may  be  appropriated  or  used  by  the 
corporation,  and  in  case  of  failure  of  the  parties  to  agree, 
laeh  corporation  may  appropriate  so  much  thereof  as  may  be 
neeeasary  and  convenient  in  the  location  and  construction  of 
the  road.  But  whenever  such  highway  or  public  ground  u 
taken  l^  a  private  corporation  by  agreement  with  the  local 
authorities  mentioned  in  section  twenty-six,  then  the  corpora- 
tion may  place  such  gates  thereon,  and  receive  such  tolls 
thereat,  as  may  be  consented  to  by  such  agreement,  and  none 
other. 

Section  twenty-seven  provides — and  this  is  the  one  to  which 
our  attention  has  been  particularly  directed — that  whenever 
a  private  corporation  is  authorized  to  appropriate  any  public 
highway  or  grounds  as  mentioned  in  section  twenty-six,  if  the 
same  be  within  the  limits  of  any  town,  whether  incorporated 
or  not,  such  corporation  shall  locate  their  road  upon  such 
particular  road,  street  or  alley,  or  public  grounds,  within  such 
town,  as  the  local  autliorities  having  charge  of  the  same  shall 
designate,  and  in  case  such  local  authorities  shall  fail  or  refuse' 
to  make  such  designation '  within  a  reasonable  time,  when 
requested,  such  corporation  may  mafe  such  appropriation 
without  reference  thereto. 

But  the  latter  clause  of  section  twent3^^eight  provides  that 
when  the  same  is  appropriated,  as  in  this  case,  without  such 
agreement  as  is  provided  in  section  twenty-seven,  such  cor-' 
poration  shall  not  place  any  gate,  or  other  obstruction,  on  the 
public  highway  or  grounds  appropriated,  nor  charge  or  receive ' 
any  toUs  from  any  person  passing  over  or  along  the  same. 
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.  In  construing  statutes  of  this  character^  the  authorities  are 
uniform  in  holding  that/ 'to  take  property  already  appropri- 
ated to  another  public  use,  the  act  of  the  legislature  must  show 
the  intent  so  to  do  by  clear  and  express  terms,  or  by  necessary 
implication,  leaving  no  doubt  pr  uncertainty  respecting  the 
intent."  (Mills  on  Eminent  Domain,  section  46,  and  author- 
ities cited.) 

The  power  conferred  must  be  giyen  in  express  terms,  or  by 
necessaiy  implication,  or  the  corporation  will  not  be  permitted 
to  appropriate  property  already  devoted  to  a  public  use  to  its 
exclusive  possession.  When  the  power  given  can  be  exercised 
under  certain  circumstances,  indicated  by  the  statute,  inde- 
pendently of  the  local  authorities  and  without  their  consent 
or  agreement,  the  authority  to  locate  the  road  upon  property 
devoted  to  another  public  use  must  be  strictly  puisoed,  and 
no  intendments  will  be  indulged  of  an  exclusive  use  by  the 
corporation,  unless  by  the  direct  terms  of  the  grant  of  power, 
or  by  necessary  or  unmistakable  implication,  it  is  manifest 
that  the  public  use  is  to  be  extinguished  and  the  use  of  the 
corporation  is  to  be  exclusive.  Nor  will  the  power  be  inferred 
to  invade  the  privileges  of  the  public,  and  to  take  proper^ 
dedicated  to  a  public  use,  where  the  uses  to  which  it  is  sought 
to  be  condemned  by  the  cori)oration,  are  of  such  character  as 
to  necessarily  make  the  occupation  exclusive,  and  to  deprive 
the  public  of  all  benefit  or  use  in  the  premises,  unless  the 
legislative  intent  to  authorize  such  an  interf ermce  with  the 
rights  of  the  public  are  plainly  manifested  in  express  termsi, 
and  are  free  from  all  doubt  or  unicertainly  as  to  such  intent. 

No  implied  supremacy  of  such  i>articular  or  exclusive  use 
and  occupation  by  the  corporation  will  be  tolerated,  or  per- 
mitted to  override  and  subvert  the  public  use  to  which  the 
property  is  already  dedicated,  upon  a  mere  naked  grant  of 
power,  and  without  the  direct  sanction  of  the  legislature. 
The  reason  of  the  principle  is  that  the  grant  of  power  is  in 
of  common  righti  and  is  not  to  be  extended  bgr 
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implication,  and  the  ^tute  coBferring  this  power  must  be 
rtrietly  puisaecL 

But  while  it  is  tme  fhat  corporations,  authorized  hy  legis- 
lative esaetment,  cannot  exercise  such  power  over  property 
already  dedicated  to  a  public  use  without  an  express  grant, 
the  doctrine  of  the  law  has  not  been  carried  to  the  extait  of 
holding  that  no  authority  can  be  conferred  upon  corporations 
to  obtain  any  rights  to  use  property  appropriated  to  public 
uses. 

''Such  a  rule,"  Judge  Miller  sajs,  ''would  ini^yent  the 
extension  of  railroads  in  large  cities,  and  arrest  improyements 
of  this  description,  to  an  extent  that  would  be  detrimential  to 
the  public  interests,  as  well  as  to  fhe  advancement  of  facilities 
for  increasing  the  means  of  transportation  of  the  products  of 
the  country  from  distant  points  to  the  great  centers  of  trade 
and  eommerce,  where  they  may  be  made  ayailable  in  promot- 
ing the  prosperity  of  the  community,  and  returning  to  the 
producer  the  ayails  of  his  labor/'  {In  the  matter  of  N.  Y. 
C,  etc.,  77  N.  T.,  249.) 

There  can  be  no  doubt  that  the  public  have  an  interest  in 
extending  reasonable  facilities  to  such  corporations  to  carry 
into  effect  the  purposes  of  their  incorporation,  because,  in  so 
doing,  the  conyenienee,  comfort  and  prosperity  of  the  com- 
mnnity  is  greatly  augmented  by  the  increased  means  of  trans- 
portation, and  in  view  of  these  objects,  and  to  enjoy  the  pub- 
lie  benefit  to  be  derived  therefrom,  our  legislature  has  enacted 
the  provisions  of  the  statute  above  quoted,  and  also  prescribed 
the  terms  and  conditions  upon  which  a  public  road,  street 
or  alley,  or  public  grounds,  may  be  appropriated  by  such  cor- 
porations for  the  location  and  construction  of  its  road,  when 
the  same  shall  be  necessary  or  convenient. 

In  construing  section  twenty-six,  in  connection  with  the 
restrictions  imposed  by  section  twenty-eight  of  the  statute, 
in  the  case  of  Douglas  County  Road  Company  y.  Canyon- 
vUb  and  OalesvQle  Road  Company,  8  Oregon,  102,  the 
principle  of  strict  construction  was  applied  to  the  power  dele- 
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gated  to  cojrporations  to  appropriate^  highways  or  public 
grounds.  The  court  say:  '^The  statute  contemplatea  that  in 
th&  coBstruction  of  a  road  by  a  corporation,  it  may  be  some- 
times necessaryy  or  convenient,  to  use  a  part  of  a  highway, 
as  wheise  it  .passed  through  a  defile,  or  where  it  is  diflSeult  to 
Construct  a  road  alongside  of  the  public  highway,  and  in  sucli 
cases,  it  is  provided  that  the  public  road,  er  so  much  thereof 
as  may  be  necessary  and  convenient,  may  be  used,  or  in  the 
words  of  the  statute,  'may  be  appropriated  by  the  corpora- 
tion.' The  word  appropriated  is  not,  however,  to  be  under- 
stood here  in  the  same  sense  as  in  the  appropriation  of  lands 
belonging  to  private  individuals,  where  the  corporation  be- 
comes entitled  to  the  property.  By  the  appropriation  of  a 
part  of  the  highway  the  corporation  acquires  no  right,  except 
to  use  the  public  road  in  common  with  aU  others  traveling 
upon  it,  unless  it  makes  an  agreement  with  the  county  courts 
as  provided  in  section  twenty-six.'' 

Nor,  tipon  this  point,  was  there  any  diversity  of  opinion  in 
the  court.  Judge  Boise,  in  his  dissenting  opinion,  said : 
''For  the  county  court  has  no  power  to  prevent  the  corpora- 
tion from  using  such  county  road,  and  their  using  the  same 
for  the  purposes  of  travel  would  be  no  publie  injury,  and  the 
rights  of  the  public  are  protected  by  the  inhibition  of  the 
corporation  from  collecting  tolls  on  such  portions  of  the  road 
as  are  taken  and  used  on  the  line  of  the  corporate  road,  unlesa 
the  same  is  allowed  to  be  collected  by  an  agreement  with  the 
county  court." 

In  the  absence  of  an  agreement  with  the  county  court,  fix- 
ing the  terms  and  conditions  upon  which  the  public  road  may 
be  appropriated  by  a  corporation,  the  principle  laid  down  by 
the  court  was,  that  the  corporation  only  acquired  an  easement 
in  the  lands  held  and  occupied  for  a  public  use,  a  right  of  way, 
which  might  be  enjoyed  in  common,  but  without  detriment 
to  the  public,  or  materially  interfering  with  the  public  use  to 
which  the  lands  were  devoted.  No  intendment  was  allowed^ 
or  tolerated,  that  a  corporation  without  any  agreement  witik 
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the  coanty  court,  under  the  naked,  power  conferred,  could,  ixt 
the  exercise  of  the  power  delegated,  extinguish  the  public  use 
in  the  highway,  and  devote  the.  same  to  its  e^uaiYe  use  and 
occupation. 

It  must  be  obvious  that  if  the  same  principle  of  reasoning 
is  to  be  applied  to  the  construction  of  section  twenty-seven, 
when  it  is  sought  by  a  corporation  to  appropriate  a  highway 
or  public  grounds,  within  the  limits  of  an  incorporated  city^ 
without  an  agreement  with  the  local  authorities,  it  is  fatal  to 
the  claims  of  the  plaintiff. 

In  the  case  under  consideration,  it  is  averred  that  the  plain- 
tiff  applied  to  the  defendant  to  set  aside  and  designate  tl^e 
puUie  levee  tqr  the  use  tof  the  plaintiff  for  depot  grounds, 
laying  side  tracks,  and  other  purposes,  and  that  the  defendant, 
failed  and  refused  to  designate  said  premises,  or  any  other 
public  grounds  of  said  city,  for  the  use  of  the  plc^intiff^  and  it 
is  claimed  that  by  reason. thereof,  the  plaintiff  has  the  author- 
ity, under  section  twenty-seven,  to  apprppriaie  the  levee,  and 
to  erect  thereon  a  depot,  and  such  other  adjuncts  as  are  nee. 
essary  and  convenient  for  the  purposes  of  its  incorporation. 

It  cannot  be  denied  that  the  appropriation  of  this  property 
for  such  purposes,  must,  in  the  nature  of  things, .  utterly 
destroy  the  public  use,  and  deprive  the  public  of  all  benefit 
and  use  in  the  property  as  a  levee,  and  make  the  use  and  oc- 
cupation of  the  same  by  the  corporation  e*!selusive  as  of 
property  taken  frym  private  individuals,  under  the  statute- 
But  the  latter  clause  qt  section  twenty-eight  provides  that 
when  the  property  mentioned  in  section  twenty-seven  is  ap- 
propriated without  such  agreement,  as  in  this  case,  such  cor- 
poration shall  not  place  any  gate  or  other  obstruction  on  the. 
public  highway  or  grounds  appropriated.  Here  is  an  express 
inhibition^  in  the  absence  of  an  agreement  with  the  local  au- 
thorities, t6  "place  any  gate,  or  other  obstruction,"  upon  the 
grounds  appropriated.  Why  not  place  any  gates  or  other  ob» 
struction  upon  the  highway  or  public  grounds?  The  answer 
i&f  to  prevent  the  public  from  being  barred  out^  or  obstructed 
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in  the  use  of  the  highway  or  public  grounds  upon  which  the 
corporation  may  locate  its  road. 

The  inhibition  is  designed  to  protect  the  public  rights,  and 
to  prevent  the  public  use  in  the  highway  or  public  grounds 
appropriated,  from  being  obstructed  or  subverted.  The  power 
to  appropriate  does  not  include  the  right  to  erect  gates  or 
other  obstructions,  which  would  deprive  the  public  of  the 
beneficial  use  and  enjoyment  of  the  highway  or  pubUc 
grounds,  without  an  agreement  with  the  local  authorities. 
That  would  be  devoting  the  highway  or  public  grounds  to 
uses  expressly  inhibited,  and  utterly  inconsistent  with  the 
public  use. 

Now,  it  cannot  be  gainsaid,  that  to  permit  the  plaintiff  to 
erect  a  depot,  side  tracks,  and  all  the  adjuncts,  included  in 
"other  purposes,"  upon  this  levee,  would  be  to  create  a 
permanent  obstruction  of  the  public  use,  and  to  give  the 
plaintiff  fhe  exclusive  use  and  occupation  of  the  premises. 
Without  an  agreement,  the  power  of  the  plaintiff  to  appro- 
priate the  highway  or  public  grounds  must  be  without  ob- 
struction to  the  public  rights,  or  materially  interfering  with 
the  public  use  to  which  the  property  is  already  devoted;  or, 
in  other  words,  as  Judge  Kelly  said  in  respect  to  highways: 
**By  the  appropriation,  the  corporation  acquires  no  right  ex- 
cept to  use  the  public  road  in  common  with  aU  other  persons 
traveling  upon  it."  In  such  case  no  gates  or  other  obstruc- 
tions, of  whatever  character,  can  be  erected  to  shut  out  or  ex- 
tinguish the  public  use.  It  seems  to  us,  to  give  the  provision 
under  consideration,  upon  the  state  of  facts  presented,  the 
most  liberal  construction  consistent  with  what  may  be  con- 
ceived to  be  the  design  of  the  legislature,  nothing  more  cer- 
tainly was  intended  or  meant — ^than  to  give  a  right  of  way 
over  the  highway  or  public  grounds  appropriated.  It  was 
certainly  not  contemplated,  nor  do  we  think  it  can  be  in- 
ferred by  any  reasonable  implication,  as  insisted  by  the 
plaintiff,  that  under  the  circumstances  of  this  case,  without 
any  agreement  with  the  local  authorities,  and  in  the  face  of 
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an  express  inhibition  against  placing  obstructions  upon  the 
grounds  appropriated,  that  the  corporation  can  devote  this 
levee  to  the  purposes  claimed,  and  shut  out  the  public  from 
aS  benefit  in  its  original  use. 

We  should  certainly  not.  be  disposed  to  hold  that  the  cor- 
poration would  be  permitted  to  obtain  any  other  rights  over 
the  highway  or  public  grounds  than  the  right  to  lay  and  use 
itg  track  over  the  streets  or  public  grounds,  leaving  such 
streets  or  grounds  in  all  respects,  as  far  as  practicable,  subject 
to  aU  of  the  uses  for  which  they  were  used  before.  No  per- 
manent obstructions,  such  as  depots,  etc.,-  which  must  neces- 
sarily obstruct  or  extinguish  the  original  public  use,  can  be 
tolerated  without  an  agreement  with  the  local  authorities,'  as 
provided  by  the  statute.  Under  a  gfant  of  the  right  of  way, 
Mr.  MiUs  says,  in  his  work  on  Eminent  Domain:  ^'The  com- 
pany, in  the  location,  may  lay  such  number  of  tracks  as 
are  essential  to  the  convenient  transaction  of  business,  and  for 
that  purpose,  may  make  any  necessary  alteration  in  the  grade 
or  surface  of  the  highway.  But  where  there  is  an  entire  con- 
version of  the  streets,  by  permanent  structures  of  various 
kinds,  to  such  uses  as  virtually  block  it  up  for  all  the  purposes 
of  a  street,  such  use  cannot  be  justified,  or  included  under  a 
grant  of  a  right  of  way.  The  street  cannot  be  occupied  as  a 
depot  yard,  for  ears  to  stand  in  while  they  are  loaded  alid  un- 
loaded, nor  can  the  track  on  the  street  be  raised  on  embank- 
ments, so  that  it  cannot  be  used  by  ordinary  vehicles,  nor  can 
the  street  be  obstructed  by  earth,  timber  or  rails,  so  as  to 
interfere  with  its  use.  The  company  must  for  itself  provide 
sufficient  ground  for  depot  p^urposes,  and  cannot  use  the  pub- 
lic street  for  such  purposes.  That  would  be  devoting  the  pub- 
lic street  to  purposes  entirely  inconsistent  with  the  grant  of  a 
mere  right  of  way,  which  must  mean  a  way  at  the  ordinaty 
grade."     (Section  200  and  authorities  cited  in  the  notes.) 

But  it  is  insisted  that  the  local  authorities  having  failed  to 
act  upon  the  application  of  the  plaintiff,  or  to  designate  other 
grounds  for  the  use  of  the  corporation,  that  the  power  to  ap- 

10 
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propriate  highways  or  public  grounds  still  remains  unim- 
paired, and  is  not  to  be  defeated  by  the  failure  or  refusal  of 
the  local  authorities  to  act — that  the  want  of  an  agreement 
with  the  local  authorities  as  to  the.propeirty  to  be  appropriated^ 
or  the  designation  by  them  of  other  property  for  the  purposes 
requested^  is  not  the  fault  of  the  plaintiff,  and  caxmot  there- 
fore operate  to  prevent  the  plaintiff  from  appropriating  the 
property  for  the  purposes  claimed.. 

This  view  excludes  altogether  the  restrictions  imposed 
under  the  latter  clause  of  section  twenty-eight,  aiid  subordi- 
nates the  public  usQ  to  the  purposes  of  the  corporation,  with- 
out even  showing  such  an  absolute  necessity  for  the  use  of 
this  particular  property,  that,  \{rithout  it,,  the  purposes  of  the 
corporation  would  fail,  o^r  be  wholly  defeated.  If  this  inhibi- 
tion against  placing  obstructions  upon  the  public  property 
appropriated,  can  be  ignored  and  9et  at  naught,,  by  devoting 
the  property  to  uses  utterly  inconsistent  with  the  public  use» 
and  which,  in  this  case,  must  subvert  it,  and  create  an  ezelu* 
sive  use  in  the  corporation,  then.it  would  seem  to  us  that  the 
requirement  of  an  application  to  the  local  authorities  to  desig-* 
nate  such  property,  or  other  property^  is  ^  useless  and  unnee- 
essaiy  requirement.  The  power  to  appropriate  becomes  as 
extensive,  if  not  more  so,  without  the  consent  of  the  local 
authorities  as  with  it. 

Under  such  a  construction  any  public  property,  no  matter 
to  what  public  use  it  may  be  devoted,  can  be  appropriated  for 
depot  grounds,  engine  houses,  and  other  purposes,  however 
inconsistent  with  the  public  use,  or  detrimental  to  the  public 
convenience,  comfort  or  prosperity.  Such  a  claim  implies  a 
supremacy  to  corporate  uses  over  all  other  public  uses  to 
which  the  property  may  have  been  dedicated,  and,  carried  to 
its  logical  results,  property  appropriated  to  the  highest  uses 
of  state,  and  upon  which  may  be  erected  permanent  structures 
at  vast  public  expense,  must  yield  to  the  higher  purposes  of 
the  corporation,  when  the  same  shaU  be  necessary  or  oonve« 
nient  to  the  location  and  construction  of  its  road. 
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No  authority  has  been  cited,  nor  have  we  been  able  to  find 
any,  mider  a  gritnt  of  power  like  this,  where  the  doctrine  is 
malDtained.  To  authorize  the  taking  of  property  already 
appropriated  to  the  public  nse»  the  grant  of  power  must  be  in 
express  terms,  or  by  necessary  implication,  or  it  does  not  exist. 

In  the  8t  Louis  R.  R.  Co.  r.  Trustees  III.  Inst,  for  the 
Blind,  43  HI.  305,  under  an  act  much  broader  in  its  language 
than  the  provision  under  consideration,  the  court  say:  "The 
language  of  this  enactment  is  broad  and  comprehensive,  and 
would  literally  embrace  the  right  to  appropriate  any  property 
owiied  by  the  State.  But  failing  to  grant  any  property  spe- 
cifically, can  it  be  inferred  that  it  was  intended  that  property 
owned  and  already  appropriated  by  the  State  to  permanent 
and  speeifie  purposes,  could  be  taken T'  Again:  "The 
language  of  the  act  is  broad  enough  to  embrace  any  property 
of  the  State  necessary  to  the  construction  of  depots,  turn-outs, 
engine  houses,  and  other  buildings  necessary  for  the  comple- 
tion and  operation  of  the  road,  and  yet  we  apprehend  that  it 
would  hardly  be  contended  that  this  grant  would  embrace  all 
of  the  grounds  and  buildings  connected  with  this  institution. 
And  yet  we  are  unable  to  draw  the  line  where  the  power 
would  cease  to  appropriate  the  property."  And  the  court 
keld  that  the  corporation  had  no  power  under  this  enactment 
to  appropriate  any  portion  of  the  grounds,  or  property  belong- 
ing to  the  State,  and  used  for  the  purposes  of  the  institution. 

(See  also,  Matter  of  Boston  and  Albany  B.  B.  Co,,  53  N. 

Y.,  575.) 
It  follows  from  the  views  expressed,  that  upon  the  record 

presented  hy  this  case,  the  judgmeni;  of  the  court  below  must 

l^eaffirmed. 
Judgment  afSrmed. 
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LADD  &  BUSH  v.  SEARS. 

EyIDKNCB — PftACTICS. 

Where  tlie  onlj  objection  made,  at  the  trial,  to  the  admMoa  of  books 
in  evidenoe  is  that  they  "were  not  boohs  of  original  sntiy/'  no  other 
ground  of  objection  will  be  considered  en  appeaL  The  partj  making 
a  speciflo  objection  waiTOs  all  other  grounds  not  eoTered  by  it. 

Accounts — ^Books  or  Original  Entry. 

A  cash  book  and  depositor's  balance  book,  belonging  to  a  bank,  shown 
to  have  been  fairly  and  correctly  kept,  in  which,  after  banking  hours, 
each  day,  the  various  items  of  money  deposited  and  drawn  out  dor- 
ing  the  day,  are  copied  from  ''tags"  and  "eheete"  eontaining  the 
proper  date  of  the  transaction,  concerning  each  item  entered  at  the 
time,  or  when  the  items  so  copied  into  the  cash  book  are  immediately, 
and  in  the  regular  course  of  business  of  the  bank,  transcribed  into 
the  depositor's  balance  book,  both  of  such  books  are  admisBiblB  in 
eyidence  as  books  of  original  entry. 

E^UD — Genkbal  Good  Ghaeactkb. 

When  the  gist  of  the  action  is  mon^  had  and  received,  an  allegation  in 
the  complaint  that  the  defendant  obtained  the  amount  sought  to  be 
recovered  by  imposition  and  fraud,  does  not  entitle  him  to  introduce 
evidence  of  his  general  good  character  for  honesty  and  integrity. 

Appeal  from  Marion.    The  facts  are  stated  in  the  opinion. 

Bufus  Mallory,  for  appellant. 

The  onus  of  proof  is  on  the  respondent.  The  facts  ad- 
mitted show  a  prima  facie  case  in  favor  of  appellants.  It  is 
the  usage  of  the  bank  not  to  pay  money  to  a  depositor  on  his 
sheck  unless  he  has  the  money  or  its  equivalent  in  the  bank. 
The  delivery  of  the  draft  to  Sears  by  the  teller  is  presumptive 
evidence  that  he  had  paid  for  it.  A  thing  delivered  to  another 
Is  presumed  to  belong  to  him  (Civil  Code,  sec.  166).  In  rela- 
tion to  the  admissibility  of  books  as  evidence,  appellant  cited 
]5  Am.  Dec,  196;  Woodbury  v.  Woodbury,  50  Vt,  152; 
Kolwitz  V.  Wright,  37  Texas,  82 ;  Wall  v.  Dovey,  60  Pa.  St., 
212;  Lawhom  v.  Carter,  11  Bush,  7;  Jones  v.  Long,  3 
Watts,  325;  Hall  v.  GUden,  39  Me.  446;  1  Greenleaf  Ev., 
117 ;  Shoemaker  v.  Kellogg,  11  Pa.  St.,  310 ;  Karr  v.  Stivers, 
84  Iowa,  123;  1  Phil,  on  Ev.,  371;  Curran  v.  Crawford,  4 
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Serg.  t  B.,  3;  Moody  y.  Baherts,  41  Mia^.^  74,  77.  Books 
^  not  evideooe  of  what  they  do  not,  but  of  what  they  do 
coQtain.  (15  Am.  Dee.  198;  Morse  y.  Potter,  4  Gray,  292; 
Matidckt  V.  Lyman,  18  Vt.,  98.) 

E,  C.  Bronaugk,  for  respondents. 

Error  must  be  affirmatively  shown.  It  will  not  be  pre- 
sumed.   (1  Oregon,  51,  341;  4  Oregon,  64,  5  id.  191.) 

Aa  to  the  claimed  error  in  admitting  the  cash  book  and 
depositors'  balance  book  in  evidence,  we  submit  that  both  of 
these  books  are  sliown  by  the  evidence  recited  in  the  bill  of 
exceptions  to  have  been  books  of  original  entry,  made  so  nearly 
contemporaneous  with  the  transaction  recorded,  as  to  be  part 
of  the  res  gestce,  and,  therefore,  clearly  admissible.  (1 
Greenl.  Ev.,  sees.  118, 119, 120,  and  notes ;  Davidson  v.  Powell, 
16  How.  Pr.,  467 ;  Bank  of  Monroe  v.  Cvlver,  2  Hill,  531 ; 
Merrill  v.  Ithaca  and  Oswego  R.  B.  Co,,  16  Wend.,  586;  12 
Pick.,  139;  Landis  v.  Turner,  14  Cal.,  573;  Humphreys  v. 
Spears,  15  III.,  275;  Price  v.  Torrington,  1  Smith's  Leading 
Cases;  Code,  247,  section  680.) 

By  the  Court,  Watson,  J. : 

This  was  an  action  to  recover  money,  commenced  and  tried 
in  the  circuit  court  for  Marion  county.  Plaintiffs  obtained  a 
verdict  and  judgment  for  five  hundred  and  thirty-nine  dollars 
and  sixteen  cents,  and  costs,  and  defendant  appealed. 

The  complaint  alleged  facts  showing  that  the  defendant, 
on  October  10,  1879,  obtiained  from  their  bank,  in  Salem, 
Oregon,  the  sum  of  fifve  hundred  dollars  more  than  he  was 
entitled  to  draw  therefrom,  by  means  of  imposition  and  fraud, 
practiced  upon  their  employes  in  the  bank,  inducing  Ijiem  to 
believe  he  was  entitled  to  said  sum  on  account  of  previous 
deposits,  whidi  amount  he  had  refused  to  pay  baek  to  plain- 
lift. 

The  answer  denied  each  material  allegation  in  the  complaint 
in  relation  to  the  defendant  having  obtained  said  amount,  or 
any  part  of  it^  without  being  entitled  thereto  and  contained 
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some  new  matter  which  was  put  in  issue  by  the  replication. 

The  only  issue  made  by  the  pleadings  was  whether  defend- 
ant had  paid  into  the  bank  the  said  sum  of  five  hundred  dol- 
lars, which  he  drew  out  by  a  check  on  Ladd  &  Tilton,  of  Port- 
land, Oregon,  on  October  10,  1879. 

The  errors  relied  on  by  appellant  to  secure  a  reversal  of  the 
judgment  which  was  rendered  against  him  in  the  court  below, 
are  predicated  on  certain  rulings  of  that  court  upon  the  ad- 
mission of  evidence  at  the  trial.  We  will  consider  them  in 
the  order  in  which  they  were  presented  to  us  at  the  hearing. 

After  introducing  testimony  showing  that,  in  the  regular 
course  of  business,  a  deposit  of  money  in  the  bank  was  ac- 
companied by  a  '*tag,"  filled  out  by  the  depositor,  with  his 
name,  and  the  date  and  amount  of  the  deposit,  which  was  im- 
mediately placed  upon  the  cash  file,  and  the  name  and  amount 
thereon  entered  in  the  cash  book  of  the  bank,  at  the  close  of 
the  day's  business,  and  such  entries  again  copied  at  the  same 
time,  from  such  cash  book  into  the  depositors'  balance  book, 
and  each  of  said  books  made  to  show  the  depositor's  full  ac- 
count correctly,  the  plaintiffs  produced  and  identified  said 
books  and  offered  them  in  evidence.  Defendant  objected  to 
the  admission  of  the  books  on  the  ground  that  they  were  not 
books  of  original  entry. 

The  objection  was  specific,  and  the  attention  of  plaintiffei 
as  well  as  the  court  directed  to  a  single  point.  But  the 
defendant  now  assails  the  rulings  of  the  court  below  admit- 
ting said  books,  on  the  ground  that  th^y  were  incompetent, 
and  inadmissible  to  prove  that  he  did  not  deposit  in  the  bank 
the  five  hundred  dollars  in  controversy,  because  thoy  contained 
no  entxy  whatever  in  relation  to  such  deposit;  also  on  the 
ground  that  they  were  not  the  best  evidence-r-all  the  facts 
they  contained  having  been  previously  testified  to  on  behalf 
of  plaintiffs,  by  the  parties  who  kept  the  books.  We  do  not 
think  either  of  these  grounds  was  covered  by  the  original  ob- 
jection, and  therefore  neither  of  them  can  be  considered.  This 
objection  did  not  raise  any  question  as  to  the  entries  suolt 
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books  might  contain  in  regard  to  the  transaction  in  contro- 
versy, nor  as  to  the  effect  of  such  entries  as  evidence  upon 
the  issue  in  the  case.  The  sole  qnestion  was  whether  the 
books,  being  of  the  nature  and  kept  in  the  manner  proven, 
were  or  were  not  books  of  original  entry. 

Whether  they  contained  entries  which  would  be  in  favor  of 
or  against  the  defendant  npon  the  issue  involved,  or  afforded 
DO  legitimate  ground  for  inference  either  way,  was  not  a  ques- 
tion  before  the  court  under  the  objection  taken,  and  could 
not  be. 

The  books  were  books  of  original  entry,  or  not,  regardless 
of  the  question  whether  they  contained  any  entries  in  relation 
to  the  defendant  Had  these  points  been  sufBciently  disclosed 
by  the  objection,  plaintiffs  might  have  withdrawn  their  offer 
to  introduce  the  books,  or  if  not,  the  court  might  have  reached 
a  different  conclusion. 

The  principle  which  confines  the  party  making  an  objection 
to  a  ruling  at  the  trial  below,  strictly  to  the  objection  so  made^ 
when  the  cause  is  brought  into  the  appellate  court  for  review 
on  errors  alleged  t6  exist  in  such  rulings,  is  both  sound  and 
jnst,  and  conclusively  settled  upon  authority.  {Elwood  v. 
Deifendorf,  5  Barb.,  398;  Mdllory  v.  Perkins,  9  Bosw.,  572; 
Button  V.  McCauley,  38  Barb.,  413;  Garrett's  Admr.  v. 
Om-ett,  27  Ala.,  687;  Walker  ▼.  Blossingame,  17  Ala.,  810; 
Nolm  V.  Harris,  6  N.  Y.  (2  Seld.),  345.) 

The  objection  made  was  not  equivalent  to  a  general  one  for 
incompetency.  It  specified  a  particular  ground  of  incom- 
petency, and  we  have  no  right  to  look  beyond  that  in  do** 
termining  as  to  the  correctness  of  the  ruling  excepted  to: 
Upon  the  question  properly  before  us  under  sueh  objection, 
we  feel  no  hesitation  in  deciding  that  the  books  referred  ta 
were  properly  admitted  in  evidence  at  books  of  original  ent^. 
The  abstract  of  evidence  given  in  the  bill  of  exceptions  shows 
them  to  have  been  the  books  in  which  the  ordinary  business 
transactions  of  the  bank  were  regularly  kept.  The  entries 
were  made  in  them  each  day,  alter  banking  hours,  from  the 
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''tags"  and  ''cheeks"  containing  the  ns^pioranda  of  the  day's 
bnsinjBSQ.  This  proof  entitled  them  to  admission  over  the 
objection  made.  (1  Qreenleaf  on  Evidence,  sees.  117-120, 
and. notes.;  Davidson  v.  Powell,  16  How.  Pr^,  467;  Bank  of 
Monroe  v.  Colver,  2  Hill,  531;  Smith  y.  San  ford,  12  Pick., 
189;  r(?miMMon  V.  JJor^*,  30  Barbw,.42.) 

Passing  to  the  next  question,  which  arises  upon  the  objec- 
tion to  the  testimony  of  J.  H.  Albert,  the  t^Uer,  of  the  bank, 
explaining  his  delay  in  discovering  th^^  mistake  which  he 
claimed  to  have  made  in  paying  out  the  five  hundred  dollars 
to  the  defendant,  on-  the  supposition  that  he  was  entitled  to 
that  amount)  on  account  of  former  deposits,,  when  in  fact  he 
was  not  entitled  to  it,  we  are  oonvineed  that  the  court  below 
comxaitted  no  error  in  ovennilin^  the  objection  and  admitting 
the  evidenee..  . 

This  delay  covered  a  period  of  between  two  and  three  weeks, 
and  somie  ezplanatiQn  was  both  proper  and  necessary  to  entitle 
his  testimony  to  its  proper  weight  before  the  jury,  under  the 
ciroumstances.  His  testimony  upon  this  point  presented  the 
facts  and  circumstances  which  affected  his  subsequent  conduct, 
and  rendered  it  entirely  consistent  with  the  facts  directly  in 
istoe,  which  he  had  also  testified  to  on  the  triaL  {PoUard  y. 
Bates,  45  Vermont,  506  and  507.) 

The  objection  to  this  part  of  the  evidence  was  general,  for 
incompetency  and  uncertainty.  Conceding  that  it  would  have 
been  well  taken  and  sufSeient  if  the  testimony  objected  to 
had  shown,  on  its  faee,  an  attempt  to  prove  the  cont^its  of  a 
written  instrument,  without  producing  the  instrument,  or  aj&> 
counting  for  its  non-production,  stiU  it  is  impossible  to  de- 
termine, from  the  statement  of  the  testimoi\y  given  in  the 
bill  of  exceptions,  that  such  was  the  case. 

The  statement  of  the  evidence  given  by  the  witness  on  this 
point  is,  "that  he,  as  teller  of  the  bank,  had  some  cor* 
respondence  with  one  J.  K.  Sears,  who  had  furnished  some 
collateral,  and  was  to  be  allowed  to  overdraw  his  aeeount" 
The  legal  presumption  in  such  cases  is  in  favor  of  the  oorreeC^ 
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ness  of  the  rulings  of  the  lower  court,  and  error  must  af- 
finnativdy  appear  in  the  record,  or  that  presumption  will  pre- 
TaiL  And  in  our  opinion  it  should  prevail  in  this,  instance 
o?er  any  inference  to  the  contrary  which  can  be  derived  from 
tlie  statement  contained  in  the  record  in  relation  to  the  tea- 
tiinony  objected  to. 

Besides  it  is  quite  evident  from  the  whole  of  the  record' 
ooDsidered  together  upon  this  point,  that  no  such  question 
was  presented  to  or  determined  by  the  lower  eonrt. 

Upon  the  only  remaining  question  we  are  equally  well 
satisfied  that  there  was  no  error.  The  offer  by  defendant  to 
introduce  evidence  of  his  general  good  character  for  honesty 
and  integriiy  was  properly  overruled.  While  the  complaint 
eharged  him  with  imposition  and  fraud  in  obtaining  the  sum 
of  money  in  controversy,  sucli  aUegationa  were  not  essential 
to  plaintiff's  cause  of  action,  and  need  not  have  been  either 
alleged  or  proved.  The  gist  of  the  action  was  money  had 
and  received,  and  the  right  of  plaintiffs  to  recover,  and  the 
amount  of  recovery  in  no  wise  depended  upon  the  proof  of 
any  fraud  or  evil  motive  on  the  part  of  the  defendant,  in 
any  part  of  the  transaction. 

There  was  no  error  in  any  of  the  rulings  excepted  to, 
in  our  view  of  the  law  applicable  to  the  case,  and  the  judg- 
ment of  the  circuit  court  must  be  affirmed  with  costs. 

Judgment  affirmed. 

< 

Lord,  C.  J.^  did  not  sH'in  this  case. 
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offer  of  a  reward  of  ^ve  hundred  dollars  was  publisbed  over  the  names 
of  the  appellants  in  fheWeelely  Asioriafty  payable  npon  the  condi- 
tions therein  named.  The  plaintiff  performed  the  conditions  flnritHag 
him  to  the  reward,  and  brought  his  action  to  reeoTer  the  same.  Tho 
appellants  denized  that  they  offered  the  reward,  and  denied  that  they 
authorized  the  publication.  At  the  trial,  the  jury  were  instructed 
that  if  knowledge  of  the  published  offer  of  rdrwaard  (thoiigh  its  pab- 
lication  was  in  no  way  anthprized  ;by  theBL).oame  to  tha  defendantSy 
and  they  did  not  object  to,  countermand^  pr.deny  it,  they  were 
liable:  Eeld,  That  the  appellants  were  not  estopped  to  deny  the 
publication. 

Afpeal  from  Clatsop,  The  facts  are  sufficiently  stated  in 
the  opinion.  • 

Milton  Elliott,  for  appellants. 

F.  D,  Wintonf  for  respondent*  .  , 

By  the  Court,  Waldo,  J. ; 

The  facts  in  this  case  are,  that  some  time  in  the  year  1877, 
there  appeared  over  the  names  of  the  defendants,  in  the 
Weekly  Asiofia'ti-^9,  newspaper  published  in  Astoria,  Ore- 
gon— an  advertisement  purporting  to  be.  an  offer  of  reward^ 

•  •  • 

of  which  the  following  is  a  copy: 

"$500  REWARD. 

' '  The  above  sum  will  l>e  paid,  for  evidence  ^htph  <will  cpn- 
vict  of  a  crime  any  person  or  persons  cutting  or  injuring  any 
net  or  nets,  or  in  any  way  molesting  by  threats  or  intimida- 
tion any  fisherman  lawfully  pursuing  his  business,  as  such  on 
the  Columbia  river.  Also,  $50  will  be  paid  for  the  arrest 
and  conviction  of  any  person  or  persons  found  purchasing 
from  any  cannery's  boat  on  the  Columbia  river,  without 
authority  from  the  owner  of  said  boat." 

The  plaintiff  alleged  a  performance  of  the  conditions  en- 
titling him  to  recover  said  sum  of  five  hundred  dollars,  and 
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tke  defendants  haying  reftv ed  psyment^  be  broughi;  Im  action 
to  recover*    The  appellants  denied  the  publication.  ' 

At  the  trial,  the  court  charged  the  jury  that  if  knowledge 
of  the  published  offer  of  reward,  although  its  publication  waa 
in  no  way  autfiomed  by  defendants,  came  to  them  and  they 
did  not  object  to,  countermand,  or  dfeny  it,  they  were  liable. 
The  instruction  goes  on  the  ground  that  the  appellants  wei^e 
estopped  by  their  silence,  to  deny  that  the  published  offer 
of  reward  waa  their  act. 

Thie  facts  to  which  the  instiniction  was  applied — ^the  mere 
knowledge  of  the  existence  of  the  unauthorized  advertise- 
ment — ^bring  the  case  within  the  rule  laid  down  in  Meley  v.' 
CoUins,  41  CaL,  663.  In  that  case  there  was  a  forged  deed, 
in  fill  respects  regular  on  it^  face,  put  upon  record,  purporting 
to  have  been  executed  by  the  plaintiff  to  the  grantor  of  the 
defendant's  grantor.  The  evidence  tended  to  prove  that  the 
defetdahts  had  no  knowledge  that  the  said  nominal  deed  of 
the  plaintiff  was  a  forgery.  It  waa  sho^  that  the  plaintiff 
had  knowledge  of  the  existence  of  the  deed  several  years  be- 
fore she  brought  hei*  action,  smd  before  the  defendant  made 
his  purchase,  and  took  no  steps  to  correct  the  false  im'pi-ession 
carried  by  the  record.  The  case  presented  was,  whether  the 
mere  silence  of  the  plaintiff  under  such  circumstances,  and 
the  possible  and  even  probable  fact  that  some  one  might  act 
to  his  injury  on  what  appeared  to  be  the  true  state  of  the 
title  would  estop  plaintiff  to  assert  title  to  the  land  against  an 
innocent  purchaser.  The  court  held  that  it  would  not.  It  is 
only  where  silence  becomes  a  fraud  that  it  works  an  estoppel. 
{HUl  V.  Eply,  31  Penn.  St.,  334.) 

Now  in  this  case  there  is  nothing  to  found  an  estoppel 
upon,  but  the  mere  knowledge  of  the  defendants  that  an  ad- 
vertisement over  their  names  had  appeared  in  the  public  press. 
This  advertisement  was  not  the  act  of  the  defendants ;  hence  to 
make  them  liable  the  act  of  the  plaintiff  must  have  been  done 
under  such  circumstances  that  the  silence  of  the  defendants 
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amounted  to  a  fraud  upon  him.  This  requires  some  intent — 
an  implied  admission  on  the  part  of  the  defendants. 

Tbie  principle  is  tiie  same  ''that  is  applied  in  the  ease  of 
deeds  of  real  estate,  that  he  who  stands  by  at  the  sale  of  his 
property  by  another  person,  without  objecting,  will  be  pre- 
cluded contesting  purchaser's  title."  (Corser  v.  Paul,  41 
N.  H.y  31;  1  Greenleaf  on  Evidence,  section  197.) 

The  plaintiff's  belief  in  the  genuineness  of  the  advertise* 
ment,  like  the  belief  in  the  genuineness  of  the  deed  in  the 
ease  of  Meley  v.  CoUins,  above,  cannot  of  itself  affect  the 
appellants.  They  must  have  been  placed  in  such  a  situation 
that  their  conduct  was  equivalent  to  standing  by  and  seeing 
the  plaintiff  act,  knowing  that  he  believed  the  advertisement 
to  be  genuine.  The  instruction  was  not  applied  to  such  a 
ease,  but  made  it  the  duty  of  appellants  generally,  when 
the  knowledge  of  the  advertisement  came  to  them»  to  contra- 
dict it  in  a  public  manner,  or  affirmatively  undeceive  the 
plaintiff.  The  mere  failure  to  do  this  cannot^  under  the  an* 
thorities  cited,  be  construed  into  an  admission  of  the  genuine- 
^es^  of  the  advertisement.  The  judgment  of  the  circuit  court 
must  be  reversed  and  a  new  trial  ordered. 

Judgment  reversed. 
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RANKIN  V.  BUCKMAN,  et  aL 

Municipal  Corporations. 

Wliera  the  eliarter  of  a  mtmicipal  eorporation  provided  that  "the  board 
of  tnistees  has  power  and  authority/'  within  the  limifa  of  the  eorpo- 
ntloB,  **t»  eonstmflt,  repair  and  dear  atraeti/'  and  to  "Uf9j  imd 
eoUeet  taxes,"  etc.,  the  duty  imposed  hy  the  ehftrter  npon  these 
officers  to  keep  the  streets  in  repair  and  safe  for  the  passage  of 
persons  and  property,  b  imperative,  and  nbt  diseretionary.  "The 
words  power  and  antiio|ity  in  sudi  ease  ma/  he  oonstrued,  dnty  add' 
olidicatlon." 

OmcKBS— Dunxs  oy. 

« 

What  offioen  are  employed  to  do  for  others,  and  which  is  beneficial  to 
them,  to  have  done,  the  hiw  holds  they  ought  to  do,  especially  if  the 
law  supplies  them  with  the  means  of  ezeeating  the  power. 

TbXTSCIXS — ^I>DTnBS  AND  LlABILItHCS. 

Where  the  charter  of  a  municipal  corporation  provided  that  "the  eity  la 
not  liable  to  any  one,  for  any  loss  or  injury  to  person  or  pcoperty, 
growing  out  of  any  casualty  or  accident  happening  to  such  person  or 
property,  on  aecoont  of  the  eondition  of  any  street  or  public  ground 
therein,  but  that  this  section  does  not  exonerate  any  officer  of  the 
city,  or  any  other  person,  from  such  liability,  when  such  casualty  or 
accident  is  caused  by  the  willful  neglect  of  a  duty  enjoined  upon 
any  such  offieer":  H^d,  That  the  repair  of  the  streets,  and  the 
maintaining  them  in  a  safe  condition  for  travel,  was  a  duty  en- 
joined upon  the  defendants,  and  if  this  plain  duty  is  willfully  neg- 
lected, and  any  one  Is  injured,  they  are  liable  for  the  damages  bus* 
iained. 

PUBADXBrp  ANn  PSACSXOX. 

It  is  not  neeessary  that  the  ooinplaint  should  contain  a  distinct  averment 
of  the  possession  of  the  requisite  funds  to  make  repairs ;  prima  facie 
such  means  exist,  and  the  absence  of  them  must  be  shown  by  way  of 
defense. 

Appeal  from  Multnomah.  The  facts  are  stated  in  the 
opinion. 

H.  T.  Bingham  and  Durham  db  Thompson,  for  appellant 

Submit  that  when  the  statute  refers  to  the  duties  of  public 
officers  exercising  statutory  authority  delegated  to  them,  con> 
eeming  the  public  interests  and  the  rights  of  third  persons, 
the  execution  of  the  power  may  be  insisted  on  as  a  duly,  even 
though  the  phraseology  of  the  statXite  be  permissive  only. 
And  if  the  duty  is  not  performed,  an  action  will  lie.     (Sedg- 
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wick  on  Statutes  and  Const.  Law,  386,  387;  Mayor  of  New 
York  V.  Furz,  3  Hill,  612;  Thompson  on  Negligence,  vol. 
2,  627.) 

The  repair  of  streets  is  a  duty  which  devolved  upon,  the 
defendants  hy  necessary  implication,  from  the  acceptaiuie  of 
the  privileges  and  immunities  granted  the  city  and  its  inhabi- 
tants by  the  charter.  Want  of  funds,  and  the  legal  means 
of  procuring  them,  must  be  showi^  -by  way  of  defense. 
(Hoover  v.  Backhoof,  44  N.  Y.,  113;  SharteU  v.  Minneapo- 
lis, 17  Minn.,  308.) 

The  respondents  willfuly  neglected  a  duty  enjoined  by  law, 
and  are  liable  for  special  injury  sustained*  {Robinson  v. 
Chamberlain,  34  N,  Y.,  389;  Detroit  v.  Cory,  9  Mich.,  165; 
Bryan  v.  Land4>nj  3  Hun,  500;  Cooley  on  Tort%  625,  and 
eases  cited.) 

J.  H.  Woodward,  City  Attorney,  and  E.  D.  Shattuck^  for 
respondents. 

The  complaint  is  fatally  defective,  because  it  does  not  allege 
any  fact  showing  that  the  defendants,  as  a  board  or  otherwise, 
had  funds,  or  the  power  to  raise  funds,  to  repair  the  bridge 
in  question.  They  are  not  liable  for  omitting  or  refusing  to 
perform  an  act  that  is  discretionary — quasi  judicial.  (Dillon 
on  Municipal  Corporations,  sec.  764.) 

In  any  event,  there  can  be  no  duty  to  repair,  unless  there 
^re  funds,  or  the  coercive  power  to  raise  funds  sufficient  for 
the  purpose,  which  must  be  alleged  and  shown.  {Oarling- 
kcuse  V.  Jacobs,  29  N.  Y.,  303,  312 ;  Commissioners  v.  Duckett, 
20  Md.,  439.) 

It  is  too  well  settled  law  to  require  citation  of  authorities 
that  where  public  corporations  maintain  streets,  bridges, 
wharves,  docks,  canals,  or  other  like  works  for  the  benefit  of 
the  members  of  the  public  distributively,  and  for  the  profit 
of  the  corporation,  by  taking  toll  or  other  means  of  compen* 
sation — >the  corporation — and  if  the  trustees  are  provided 
with  corporate  funds  for  the  purpose,  out  of  which  they  may 
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respond,  they — ^the  tnifite«s~may  be  held  liable  t6  an  indi- 
Tidual  for  injury  on  account  of  failure  to  repair.  Bnt  not  so 
where  the  service  is  voluntary  and  maintained  for  the  public 
eoilectiTcly  and  the  trustees  are  provided  with  no  public  funds 
oQt  of  which  they  may  respond. 

By  the  Court,  Lord,  C.  J.: 

This  is  an  action  to  recover  damages  for  an  injury,  result- 
mg  in  the  death  of  the  daughter  of  the  plaintiff,  for  negli- 
gence in  not  repairing  a  bridge. 

The  complaint  alleges  substantially,  that  the  defendanta 
were  officers  of  the  municipal  corporation  of  the  city  of  East 
Portland,  duly  elected  and  qualified  as  such,  and  constituting 
what  is  called  the  Board  of  Trustees  of  said  city,  and  that 
each  of  them  had  accepted  the  said  office  and  had  entered 
apon  the  duties  thereof;  that  by  the  charter  of  said  city,  it 
^as  the  duty  of  said  defendant's,  as  such  officers,  to  keep  the 
streets  of  said  city  in  good  order  and  repair,  and  safe  for 
travel;  that  among  other  streets  is  Fourth  street,  which  ex- 
tends over  a  deep  ravine,  and  is  projected  over  the  same  by 
means  of  a  bridge  and  trestles;  that  the  same  was  much 
traveled  over  and  used  by  the  citizens,  etc.,  so  much  so  that 
the  duty  of  the  defendants  in  the  premises  was  a  matter  of 
public  and  general  concern.  That  on  a  certain  day  the  said 
bridge  became  and  was  insecure  and  unsafe  for  the  passage 
and  travel  of  passengers  over  and  upon  it,  etc.  That  the. 
said  defendants,  at  and  long  prior  to  the  accident  hereinafter 
mentioned,  were  notified  and  were  aware  of  the  unsafe  and  in« 
secure  condition  of  said  bridge,  but  the  said  defendants,  will- 
fully disregarding  the  duties  of  their  said  office  of  Board  of 
Trustees,  willfully,  negligently  and  carelessly  suffered  and 
permitted  the  said  bridge  to  remain  unsafe  and  insecure,  and 
without  proper  protection,  or  notice  to  citizens  or  traveler? 
against  accident. 

That  on  the  4th  day  of  August,  1880,  the  daughter  of  the 
plaintiff  was  lawfully  passing  along  said  bridge  and  over  the 
same,  and  wholly  unaware  of  danger,  was  accidentally,  and 
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without  fault  or  negligence,  upon  b^r  part,  pirfcipitated 
through  the  planking  or  roadwajr  of  said  bridge,  .4pwn  among 
the  tr^tles  thereof,  and  into  the  water  at  tbe  bottom  of  said 
ravine^  yfhi^Teby,  .the  said  Eva  Bose  Ban^  reoeived  great 
bodily  injury  and  was  killed.  Then  follow  other  aUegatio^a 
immaterial  to  the  controvergy. 

The  complaint  was  demurred  to  and  the  demurrer  was  sus- 
tainedy  on  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

Two  objections  are  urged  to  the  sufficiency  of  the  complaint. 
First,  that  the  power  and  authority  to  repair,  imposed  upon 
the  Board  of  Trustees  by  the  charter,  is  not  absolute  and  im- 
perative,  but  discretionary ;  and,  second,  that  it  ought  to  l>e 
alleged  affirmatively  in  the  complaint  that  the  defendants  had 
funds  sufficient,  or  the  coercive  power  to  raise  funds  sufficient, 
to  make  the  necessary  repairs. 

At  the  common  law,  political  divisions  of  the  state,  which 
have  duties  imposed  upon  them  by  the  general  law,  without 
their  consent,  are  not  liable  to  respond  to  individuals  in  dam- 
ages for  their  neglect,  unless  expressly  made  so  by  statute. 
Accordingly,  such  organizations  as  counties,  towns,  road  dis- 
tricts, etc.,  the  courts  have  held  quite  uniformly  not  to  be 
liable  in  a  civil  action  for  damages  for  neglect  of  duty,  unless 
such  liability  be  expressly  made  so  by  statute. 

Although  such  corporations  may  have  the  duty  imposed 
upon  them  by  general  law  to  make  and  repair  roads,  streets 
and  bridges,  and  also  the  power  conferred  to  levy  taxes  there- 
for, the  reasoning  of  the  courts  has  been  that  this  is  a  public 
duty,  and  not  a  corporate  duty;  and  in  this  respect  such  cor- 
porations are  to  be  regarded  as  public  or  state  agencies,  and 
not  liable  to  be  sued  civilly,  unless,  as  before  stated,  the  action 
be  expressly  given  by  statute.  (Dillon  on  Municipal  Corpora- 
tions, sees.  762,  785,  and  notes.) 

The  authorities,  however,  make  a  distinction  between  such 
organizations  and  a  municipal  corporation  which  exists  under 
a  special  charter  conferring  peculiar  powers  and  privileges. 
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aikd  imposmg  special  dxkU^  ^ifferept  from  thpse  wliicb '  pr^r 
vail  in  the  ease  6l  the  former^  .    : )      . 

But  as  was  said  in  HUl  v.  B.Qsian,  123  Massy>  344}  ie)iere, 
QOonties  and  towns  are  held  liable  tov^i;^h.aQtipQs,,tbere  ji^ft 
ooune^  no  reason  why  municipal  corporations  Gfhonld  l^^  fiifr: 
empt  i^nxm  JiabiUl^^  \mljes9  di.DSctly  iMde  S9  by  <ftatateu  ^  3ut; 
under  the  provisions  of  cmr  statute  all  isneb  eorporf^ti^nffr: 
whether  in^(3orporatdd  townSr  soboo}  j  distriots  or  oonntie^  sgre 
liable  to  respond  in  damages  for  an  injury  iirisi^g  f roo^  aon^i 
act  or  omission  Qtfmnsk  oenporationi'  -  ^    -    .      .         '  ^  ^    .:  ^ 

Section  347  of  the  code  pi^vidw  that  ^' an  action  9iay  be 
.mamtained  against  a  oountyi  inccfrporated  taw^,  etc:,  for  ap 
iajiuy  to  tbe  rights  o|  the  plaintiff  arisi^g^  fropi  some-  SiOt  .or: 
omission  of  .suoh  oOimty  OT'otiver  public  corporation."  r.Tbis 
ttetion  bS  the  code  was  adopted  in  18$2,  and  is  still  tbe  la.w 
of  this  state;.  Subsequently,; by  Itu  act  of  the  legislat\ire  the. 
city  sf  East  Portland  was  incorporated,  and  the  ebf^rter; 
granted  t6  the  inhtubitants  thereof,  ^hieh '  exp^epsly  exempts 
&e  city  from  any  liabili:^  growing  out  o|  ^ny  ^a^ualty  or) 
aeeidenty  oecasioned  by  the'  defective  eondition  pf  ,any « streets, 
or  public  grounds  witbin  the  tepritorial  limits  pf  tim  eifty,} 
and  transf^^  or  attaches  this  liability  to  any  officer  or  person, 
out  of  whose  willful  neglect  of  a  duty  imposed  by  the  charter, 
or  gross  negligence,  such  casualty  or  accident  is  caused.'  This 
section  is  as  follows: 

''Sec.  33.  The  city  of  East  Portlaad  is  iiot  liable  to  an:^. 
one  for  any  loss,  or  injury  to  person  or  property  growing  put 
of  any  casualty  or  accident  to  sueh  perspn  or  property,  on  acr. 
connt  of  tbe  condition  of  auy  street  or  public  ground  therein, 
but  this  section  does  not  exonerate  any  officer  of  the  city  of. 
East  Portland,  or  any  other  person,  from  such  liability,  whea 
saeh  casualty  or  accident  is  caused  by  the  willful  neglect  of  a 
duty  enjoined  upon  .such  officer  or  person  by  tbe  law,  or  by 
the  gross  negligence  or  willful  conduct  of  sueh  officer  or  per*^ 
wn  in  any  other  reapeet" 

It  will  be  observed  that  the  first  clause  of  this  section ,  ex-, 
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pressly  exempts  the  city- from  any  liability  to  persons  for  in- 
juries received  on  account  of  the  streets  being  defeotire  or 
o1it  of  repair.  In  O'tiara  v.  CUy  of  Portland,  3  Or.,  526, 
a  provision  similar  to  this  olause  was  held  to  be  constitutional, 
and  the  city  not  liable  for  injuries  sustained  by  reason  of  a 
defective  sidewalk.  (Abb.  Pr.  R.  (U*  S.)  Vol.  10,  186; 
Sherman  &  B.  on  Negligence,  section  124.) 

But  the  latter  clause  of  the  section  (SS)  imposes  the  liability 
trom'  which  the  eity  is  exempted  in  such  case,  upon  any 
officer  of  the  city,  or  any  other  person,  when  such  aeeident  is 
caused  by  the  willful  neglect  of  a  duty  enjoined  upon  any  such 
officer.  The  liability  which  the  statute  abovo  referred  to 
ijmposes  upon  the  corporation  for  any  aot  or  omission  result* 
ing  in  'w  injury,  is  shifted,  by  this  section  of  the  charter, 
from  the  corporation  to  the  officer  or  person  out  of  whose 
negligence  a  duty  enjoined,  but  unperformed,  has  resulted  in 
an  injury. 

*  The  '^aict  or  omission*'  mentioned  in  the  statute,  and  by 
reason  of  which  an  injury  has  been  sustained,  must  have 
grown  out  of  some  duty  or  obligation  imposed  by  the  charter 
or  the  law  upon  the  corporation,  before  the  liability  to  a  civil 
action  in  damages  could  have  been  sustained.  But  in  respect 
to  municipal  corporations  this  is  nothing  more  than  the  courts 
have  held,  as  before  stated,  in  the  absence  of  an  express 
statute,  that  municipal  corporations  are  liable  to  an  action  for 
dainages  for  injuries  resulting  from  their  negligence  by  reason 
of  the  peculiar  power  and  privileges  conferred,  and  the  special 
duties  imposed  upon  them  by  their  charter. 

As  the  result  of  an  examination  of  numerous  judicial 
decisions,  Judge  Dillon,  iir  his  excellent  work  on  Municipal 
Corporations,  section  789,  says:  "It  may  be  fairly  deduced 
from  the  many  cases  on  this  subject,  referred  to  in  the  notes, 
that  in  the  absence  of  an  express  statute,  imposing  the  duty, 
and  dedainng  the  liability,  municipal  corporations  proper,, 
having  the  powers  ordinarily  conferred  upon  them,  respecting, 
bridges,  streets  and  sidewalks,  within  their  limits,  owe  tbthe 
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public  the  dnty  to  keep  them  in  a  safe  eondition  for  use  in 
the  usual  inode  by  travelers,  and  are  liable  in  civil  actiohs  for 
special  injuries  resulting  from  neglect. to  perform*  this  duty^^ 
Such  a  diit^  and  liabiBty  are  considered  to  exist,'  without  a 
positive  statute,  when  the  following   ^sonditions  concur  ^-1^^ 
The  place  in  question,  whether  bridge,  sidewalk  or  street,  < 
must  be  one  which,  it  is  the  duty  of  the  corporation  to  repair 
or  keep  in  a  safe  ccmdition,  and  thid  duty  (to  keep  in  repair) 
if  not  specifically  enjoined,  must  arise  upon  a  just  construe* 
tion  of  the  charter,  or  statutes  applicable  U>  the  corporation*' 
2.  This  duty  or  burden  must  appear  upon  a  fair  view  of  th»^ 
charter,  or  statutes,  to  be  imposed^  or  rest  upon  the  municipal' 
corporation  as  such,  and  not  upon  it  as  an  agency  of  the  state;' 
or  upon  Its  officers  as  independent  public  officers.     (This, 
kowever,  in  general,  appears  sufficiently  where  the  munici- 
pality sought  to  be  made  liable  exists  under,  a  special  charter,* 
or  general  act,  which  confers  upon  it  peculiar  powers  and' 
privileges  aa  respects  streets,  their  control  and  improvem^,' 
not  possessed  throughout  the  state  at  large  under  its  general 
oiaetments  concerning  ways.)     8.  The  x)ower  to  perform  the 
duty  of    maintaining  the    streets  in  a  safe    condition,  by 
authority  to  levy  taxes,  or  to  impose  k)cal  assessments  for  the 
purpose,- must  be  (as  it  almost  always  is)  conferred  upon  thoi; 
6orporation." 

Bearing  in  mind  that  the  city  is  exempted  by  section  33  of 
the  charter,  from  liability  for  an  injury  to  any  person,  grow- 
ing out  of  any  accident  on  account  of  the  condition  of  any^ 
street,  but  that  this  section  does  not  exonerate  any  officer  of 
the  city  from  such  liability  when  the  accident  is  caused  by 
the  wilful  neglect  of  a  duty  enjoined  upi^n  such  officer,  wo 
eome  now  to  inquire  whether  the  duty  and  responsibility 
of  keeping  the  streets  in  repair  is  not  devolved  upon  the 
defendants,  by  any  such  certain  and  precise  provisions  of  the" 
charter,  as  to  make  them  responsible  to  individuals  for 
uijuries  resulting  f roin  the  bad  state  or  condition  of  the  streets ; 
ar-f  m  other  -words,  to  aseertaki  whether  the  duty  imposed' 
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upon  the  defendants  by  the  ebarter,  in  respect  to  the  matter 
in  haod,  is  imperative,  or  discretionary.  The' question  is  one 
of  legislative  intention. . 

.  It  wiU  be  admitted,  of  course^  that  a  milnicipal  eoarpora^ 
tion^  or  its  officers  to  whom  is  confided  legislative  functions, 
is.  not  liable  to  an  individusd  damnified  by  the  exercise,  or 
failure  to  exereise,  a  legislative  authority.  But  it  may  be 
affirmed  with  confideuce  that  the  general  tenor  4>t  judidal. 
authority  sustains  the  doctrine  that  where  the  power  conf  erred, 
upon  the  officers  is  to  be  exercised  for  the  benefit  of  others, 
and  also  includes  the  means  of  executing  the  power,  the  in* 
ttot  of  the  legislature  is  to  impose  a  positive  and  absolute 
duly^ 

It  is  provided,  among  other  things  in  the  charter,  that  ''the 
Board  of  Trustees  has  power  and  authority,  within  the  limits 
of  the  corporation,  to  remove  all  obstructions  from  the  public 
highways,  streets,  side  and  cross  walks,  gutters  and  sewers, 
and  to  provide  for  the  eonstlruction,  repair  and  cleaning  of  the 
same.  To  assess,  levy  and  collect  taxes,  etc.,  and  the  board  is 
authorized  and  empowered  to  enforce  the  collection  of  any 
general  or  special  tax,  levied  in  pursuance  of  this  act,  and 
may  authorize  the  issue  of  warrants,  and  levy  on  the  real  and 
personal  property,  and  cause  the  same  to  be  sold,"  ete.  Here, 
then,  is  the  power  and  authority  of  the  defendaUts  to  repair 
the  streets  and  keep  them  in  a  safe  condition,  and  to  enable 
them  to  perform  this  duty,  the  power  and  authority  to  levy 
and  collect  taxes  to  pay  for  it.  Besides,  the  duty  iu  respect 
to  highways  and  streets,  imposed  upon  these  officers,  is  not  as 
independent  public  officers,  acting  in  behalf  of  the  state,  for 
the  territorial  limits  of  the  corporation  is  excepted  out  of  the 
jurisdiction  of  the  county  court,  and  the  jurisdiction  of  the 
supervisory  officers  of  the  county  for  road  purposes.  Mani- 
festly the  power  and  authority  conferred  upon  the  defendants 
is  to  be  exercised  for  the  benefit  of  others,  the  piiblic  good,, 
and  the  means  .of  Qlecuting  the  power,  or  to  perform  the'duty*- 
of  maintaining  th^  street^  in  a  safe  Qon^itioUi  is  suppli^  bfi; 
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tlie  most  efficient  instrtUDentalitiea  of  the  law.  This  of  itself 
ift  sufficient  to  indicate,  by  thA  special  powers  and  privileged 
^^nferred,  and  the  special  duties  imposed  by  the  charter  upon 
the  defendants,  that  the  legislative  intent  was  not  to  impose  dis- 
mtionary  but  i)ositiv^  and  absolute  dutieis  in  respect  to  main- 
taining the  streets  in  a  safe  condition  for  the  passage  of  per- 
sons and  property. 

"But  where  the  duty  to  repair,"  says  Judge  Dillon,  **is 
not  specifically  enjoined,  and  an  action  for  damages  caused  by 
defective  streets  is  not  expressly  given,  still  both  the  duty 
and  the  liability,  if  there  be  nothing  in  the  charter,  or  legis- 
htion  of  the  state,  to  negative  the  inference,  has  often  and,  in 
our  judgment  properly,  been  deduced  from  special  powers 
conferred  upon  the  corporation  to  open,  grade,  improve  and  ex- 
clusively control  public  streets  within  their  limits,  and  the 
means  from  which,  by  taxation  and  local  assessments,  or  both, 
the  law  places  at  its  disposal  to  enable  it  to  discharge  the 
duty." 

The  various  sections  under  articles  four  and  six  of  the  chap- 
ter, confer  all  the  power  upon  the  defendants  enumerated  in 
the  above  quotation.  They  can  improve,  widen,  alter  the 
grade  of  any  street,  etc.,  or  repair  any  street  or  part  thereof^ 
when  deemed  expedient,  and  provide  for  the  payment  by  local 
assessments,  or  cause  the  same  to  be  paid  out  of  the  general 
fimd.  Whether  the  cost  of  the  improvement  or  repair  of  the 
street,  under  section  28,  shall  be  assessed  upon  the  adjacent 
property,  or  be  paid  out  of  the  general  fund,  is  a  matter,  of 
course,  resting  in  their  discretion;  This  they  are  required  to 
do  by  ordinance,  and  it  in  no  wise  conflicts  with  the  ''plowed 
and  authority"  conferred  under  article  IV.,  to  *' construct, 
repair  and  clean  the  streets."    ' 

In  Springfield  MUUng  Co.  v.  Lane  County,  5  Or.,  271, 
Mr.  Justice  Shattuck  said:  "When  a  public  officer  or  bodj^ 
has  been  clothed  by  statute  with  power  to  do  an  act  which 
eoncems  the  public  interest,  the  execution  of  the  power  is  a 
duty,  and  though  the  phraseology  of  the  statute  may  be  pex^ 
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'Baissive,  it  is  nevertheless  to  be  held  peremptory.'"  (Smith's 
jCom.,  ,727,-  729;  Sedgwick  Stat  and.  Qonst,  Law,  438.) 
:-  But  the  "power  and  authority"  cortf erred  ^pon  the  defend^ 
.ants  to  "construct  or  repair  streets,"  is  not  permissive  in  its 
.phraseology.  These  words,  "power  and  authority"  to  *'re- 
.pair  streets,"  ;etc.,  and  "to  levy  taxes,"  etc.,  have  received  a 
judicial  construction  upon  a  subject  almost^,  identical  in  char^ 
^acter  with  thatninder  xsopsiderajtiioB.  -  "It  is  a  well-settled 
-principle  that  when  a  statute  confers  a  power  upon  a  eor- 
.poration,  to  be  exercised  for  the  public  good,  the  exercise  of 
the  power  ii^  not  merely  discretionary,  but  imperative,  and  the 
swords  ^ power  and  authority'  in  such  <^ase  may.  be  construed 
.'duty  and  obligation.'  "     (Dwarris  on  Statutes,  712;  Mayor 

,and  Common  Council  of  BfUtimore  v. • y  9  Md.  B.» 

174 J  Comers  PuWic  SokooU  v.  County  Comers  of  Alleghany 
County,  20  Md.,  458;  County  ComWs  v.  Duckett,  20  Md., 
477.)  .: 

In  Thompson  on  Negligence,  vol.  2,  page  753,  it  Is- said 
ihat,  "it  is  now  settled  in  most  of  the  states,  independent  of 
statutes  expressly  so  providing,  that  cities  md  towns  which 
;voluntarily  accept,. charters  from  the  state,  clothing  them  with 
special  privileges  to  be  exercised  for  the  benefit  of  their  citi* 
Kens,  and  committing  to  them  exclusive  control  over  streets, 
alleys  and  highways,  within  their  limits,  are  liable  in  an 
actioa  for  damages  to  any  person  specially  injured  by  their 
failure  to  keep  such  streets,  alleys,  and  other  highways  in 
vnitable  repair.  And  this  is  so,  although  the  statute  commit- 
ting to  such  corporation  the  care  of  the  streets  and  highways 
within  its  limits  is  only  permissive  in  its  language.  The  ease 
becomes  dearer,  when  the  duty  of  keeping  the  streets  in 
repair  is  clearly  implied  by  the  charter,  and  adequate  means 
provided  for  its  performance.  The  exercise  of  such  power  is 
not  merely  a  duty,  but  imperative,  and  the  words  'power  and 
authority'  in  such  a  charter  mean  'duty  and  obligation.'  " 

From  this  review,  it  must  be  manifest  that  the  "power  and 
authority"  conferred  upon  the  defendants  by  the  charter^  la 
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not  merely  a  duty  to  be  exercised  at  their  plea^urei  but  au 
obligation  they  .owe  the  . public  to  k^^  then  streets  i&  repair 
a&d/in  a  safd  condition,  for  tray^.  Thencharteor  jexpr^essly 
provides  that  any  ^fBeer  by  whos^  wilful  negleet  of  a  duty  en;- 
joined  any  accident  has  happened,-  BhalJ:  .^ot  jbe  exonerated 
from  liability;  or,  in  other  words,  shall  be  liable  in  an  ac^tion 
for  damages  for  the  iAJury  sustaiped. 

Hftvii^,  then,  ,iihe  ^xclusiye  oajTo  .^nd  eonttpl  of  the  streets, 
and  the  means  provided  to  repair  thrni  when  defective,  the 
duty  which  the  law  impoaes  upoa  th^  detf eindants  is  impera- 
tive to  see-  that  the  isitreets  ariB  t^ept  in  a  safe  condjlt^on  for  the 
passage  of  peDona  and  property,  and  if  t)iia  plain  di^ty  is 
neglected  and  any  one  Is  injured,  they  an^  liable  for  the  dam- 
ages  sastained.      . 

The  second  objection  is,  that  it  ought  to  be  alleged,  in  the 
complaint  that  the  def findants  had  the  requisite  funds,  .or!tjbie 
coercive  power  to  raise  funds,  sufKcient  to  make  the  repair. 
That  the  defendants  are  invested  with  ample  aQd  coercive 
pow»  under  the  charter  to  raise,  fui^ds,  has  been  sufficiently 
shown  already,  and  this  part  of  the  objection  is  dismissed. 

The  question  then  is,  ia  the  cKunplaint  fatally  defective  for 
want  of  an  allegation  of  the  possession  of  the  requisite  funds 
by  the  defeildants  to  make  the  repair  f  * '  Want  of  funds,  and 
of  th^  legal  meaus  of  procuriQg  them,  wiU^  of  coprse,  be  an 
excuse;  bat  prima  fade  such  means  exist,  and  the  absence  of 
them  must,  it  seems,  be  shown 'by  way  of  defense,  and  evi- 
dence of  a  want  of  means,'  is,  therefore,  generally  irreleva^nt." 
(Thompson  on  Negligence,  voL  2,  758,  and  authoritiea  cited 
in  notes.) 

In  Adsit  y.  Brady ^  4  Hill,  634,  Mr.  Justice  Bronson  said : 
''It  has  not  yet  been  decided  that  an  individual  possessing,  a 
civil  remedy,  must  make  such  an  averment,  and  as  an  orig- 
inal question,  I  should  think  it  enough  to  show  that  the  law 
imposed  the  duty  of  repairing,. and  th^i  leave  it  to  the  (^cer 
to  ezeuse  himself,  if  he  can,  by  showing  a  want  of  funds." 

But  in  amth  ^..WrigM,  27  Barb.,  622,  it  wp^  held  that 
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an  averment  in  the  complaint  of  the  possession  of  the  leqni- 
site  funds  by  the  commissioners  is  necessary. 

In  a  still  later  ease,  Hyatt  v.  Trustees  of  Rondout,  44 
Barb.y  385,  it  was  said,  as  a  question  of  pleading,  die  cases 
are  not  decisive  whether  an  averment  of  the  possession  of 
funds  should  be  made  in  tiie  complaint,  leaving  the  defendant 
to  set  up  the  want  of  them  in  die  answer,  or  not,  and  referred 
to  the  cases  of  Adsit  v.  Brady  and  Smith  v.  Wright,  supra ; 
but  the  court  say:  '^Whatever  may  be  the  case  in  r^ard  to 
commissioners  of  highways  and  towns,  a  different  and  more 
stringent  rule  appears  to  have  been  applied  to  porporations 
and  the  trustees  of  a  village/'  The  reason  of  this  differ^ice 
has  already  been  sufficiently  discussed  not  to  require  further 
notice.    It  is  sufficient  to  say  that  Hyatt  v.  Tmsiees  of  Bon» 

daut  was  affirmed  in v.  ,  41  N.  T.,  619. 

But  in  Hover  v.  Barkhoof,  44  N.  Y.,  118,  the  principle  B9 
decided  in  Adsit  V.  Brady,  supra,  was  approved.  Mr.  Justice 
Earl  says:  ''If  the  defendants  had  shown  that  they  did  not 
have  the  funds  to  repair  the  bridge,  and  that  they  could  not 
have  caused  it  to  be  repaired  upon  credit,  under  the  statute, 
then  th^  would  have  had  a  clear  ground  of  defense.  But  in 
the  absence  of  proof  to  that  effect,  they  cannot  avail  them- 
selves of  that  ground  of  defense.  Under  the  facts  of  this 
case,  and  the  principle  decided  in  Adsit  v.  Brady,  4  Hill,  630, 
they  must  be  treated  as  if  they  had  the  requisite  funds  in 
hand,  or  under  their  control '  * 

In  Shartle  v.  City  of  Minneapolis,  17  Minn.,  314,  it  was 
held'  that  in  an  action  against  a  municipal  corporation  for 
damages  for  an  injury  caused  by  a  defective  bridge,  it  is  not 
necessary  for  the  plaintiff  to  plead,  in  the  first  instance,  that 
the  means  for  repairing  the  bridge  were  provided  for,  oi^ 
placed  at  the  disposal  of  the  defendant,  unless,  by  the  terms 
of  the  act  of  incorporation,  the  possession  of  the  means  ia 
made  a  condition  precedent  of  the  defendants'  liability. 

From  this  review  it  is  our  opinion  that  it  is  not  necessaiy 
to  aUege  in  the  complaint  the  possesslpn  of  the  requisite  ^foada 
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bj  the  defendants  to  make  the  repair,  but  that  prima  facie 
sneh  means  exist,  aud  the  abseiice  oi  them  must  Jbe  showa  by 
way  of  defense. 

In  respect  to  .Oarlinghouse  v.  Jacobs,  29  N.  T.,  297,  relied, 
upon  by  the  defendants,  it  is  siuGSeient  to  say  that  in  that  ease 
the  defendants  had  no  funds,  and  no  authority  to  obtain 
them,  for  the  purpose  of  repairing  bridges.  In  Hoover  v. 
Barkhoof,  supra,  Mr.  Justice  Leonard  said:  "The  court  of 
appeals  reversed  that  case  iOarlinghouse  v.  Jacobs)  in  Bob- 
inson  y.  Ckaniberlain,  84  N.  T.,  389,  and  placed  the  prior 
decision  on  the  true  ground,  that  the  defendants  Were  with- 
ont  funds,  or  the  power  to  obtain  them,  and  denied  the  doc- 
trine there  attempted  to  be  established,  that  commissioners  of 
highways  were  not  liable  to  a  private  action,  for  injiiries 
caused  by  their  neglect  or  omission  to  keep  the  bridges  of 
their  town  in  r^air.  The  leading  cases  of  this  state  and  of 
England  are  all  reviewed,  and  it  was  held,  on  careful  consid- 
eration, that  one  who  assumes  the  duties  and  is  invested  with 
the  powers  of  a  pubUo. officer,  is  liable  tSo  an  individual  who 
sustains  a  special  damage  by  a  neglect  properly  to  perform 
such  duties." 

The  case  of  Bartleft  v.  Crozier,  17  John.,  440,  also  relied 
upon  by  the  defendants,  is  not  in  point.  The  defendant  was 
an  overseer  of  highways,  and  had  no  authority  to  repair 
bridges,  or  any  funds,  or  the  power  to  raise  funds;  he  was  thi' 
mere  subordinate  agent  of  the  commissioners,  and  the  court 
held  that  the  latter  were  responsible  to  the  public  for  the 
repair  of  bridges^  and  thus  reached  a  conclusion  necessarily 
fatal  to  the  plaintiff's  right  of  recovery.  It  follows  that  the 
judgment  of  the  court  bdow  must  b^  reversed. 

Judgment  reversed. 


266-'  BREMi«  &  Co.  V.  FLECKEN'gTBIN  &  MaYEbL    [Sup.  Ct 


*  •  • 


Statement  of  Case. 


BREMEfe  &  CO.  t).  FLECKHNSTEIN  &  MATER. 
Chattel  Mortqaoi — Sale — Confibmation — Creditor's  Bights. 

Fraudulent  mortgages,  judgments  and  decrees,  although  void  at  law,  maj 
be  impeached  and  set  aside  in  equitj,  where  thej  tend  to  obstmet  the 
eoUection  of  debts;  and  having  i^oquired  jurisdiction  for  this  purpoee, 
equity  will  proceed  to  afford  final  relief. 

Where  a  fraudulent  mortgagee,  for  the  purpose  of  defeating  a  subsequent 
valid  attachment,  procures  a  decree  of  foreclosure,  and  receives  the 
proceeds  of  the  mortgaged  property  through  a  judicial  sale  under 
such  decree,  equitj  will  make  him  a  trustee  of  such  proceeds  for  the 
attaching  creditor. 

A  chattel  mortgage  fraudulent  as  to  creditors,  by  reason,  of  foi  agreement 

between  the  parties  thereto,  allowing  the  mortgagor  to  continue  in 

possession  of  the  mortgaged  chattels,  with  power  to  sell  and  dispose 

of  portions  of  the  same  for  his  own  benefit,  in  the  usual  eonrse  of 

•  trade,  is  void  as  to  all  the  property  covered  bj  the  power  of  sale. 

No  o/der  of  sale  is  necessary  to  preserve  an  attaching  creditor's  Hen  on 
the  proceeds  of  attached  property  in  the  hapds  of  a  fraudulent  mort- 
gagee, who  has  procured  a  foreclosure  of  his  mortgage  and  a  sale  of 
the  property,  with  notice  of  the  attachment,' but  without  making  the 
creditor  a  party  prior  to  the  rendi^on  of  judgment  in  the  attaekment 
suit. 

A.n  appellee,  whose  objections  to  the  confirmation  of  a  referee's  report  in 
the  court  bellow  were  overruled,  is  entitled  to  bave  such  action  of  the 
lo^er  court  reviewed,  on  an  appeal  by  the  appellant  from  the  whole 
decree,  and  to  obtain  a  more  favorable  decree,  if  warranted  by  tiie 
facts  ^in  the  case.  '  .  , 

It  is  error  to  allow  Interest  in  excess  of  the  lagM^  nirte  as  damagea. 

AppeIal  from  Multnomah. 

This  is  an  appeal  from  a  decree  of  the  circuit  court,  declar- 
ing a  chattel  mortgage  fraudulent  and  Void  ds  to  the  r^spond- 
enti,  J.  Bi*emer  &  C6.,  setting  aside  a  decree  of  foreclosure^ 
thereof  in  the  same  (^duK,  and'gtViil^  respondents  judgment - 
against  the  appellants  for  $200,  with  interest  dtt)ne  per  cerlt. 
per  month  from  July  7,  1879,  and  costs. 

The  mortgage  was  executed  by  one  J.  Haas,  to  appellants 
Fleckenstein  &  Mayer,  on  June  2,  1879,  upon  a  stock  of  wines, 
liquors  and  cigars, some  bar-room  furniture,  and  other  personal 
property,  to  secure  a  debt  of  $4,000,  which  he  then  owed 


Mar.,  '81  J  BmcMT^B  &  Co.  Vi  FlbckenstbiN'  &  MaTkr.      267 

Statement  of  Ctse. 

appellanlB.  The  mortgage  was  duly  filed  and  recorded  on  the 
6th  day  of  the  same  month.  Haas  was  a  wholesale  and  retail 
Uqnor  merchant,  doing  bnainesB  in  the  city  of  Portland,  and 
the  wines,  Uqnors  and  ogani  oonstitated  his  stock  in  trade^ 
He  remained  in  possession,  and  continued  to  sell  at  retail^ 
both  for  cash  and  on  credit,  until  the  ^t)x  day  of  July  follow- 
ing, when  all  the  mortgaged  property  was  atta^ed,  in  aii^ 
aetion  brought  against  him  jby  the  respondents,  in  said  circuit 
eourt,  to  recover  a  debt  of  $289,  then  due  from  him  to  the^ 
respondents.  On  the  day  following,  appellants  instituted  a 
rait  in  the  same  court  to  foreclose  their  mortgage,  without 
making  respondents  parties,  and,  by  the  appearance  and 
consent  of  Haas,  obtained  a  decree  of  foreclosure  and  sale  on 
that  day.  The  property  was  sold  under  this  decree,  on  the, 
2l8t  day  of  the  same  month,  for  $1,240,  and  the  proceedE^ 
were  afterwards  paid  -over  to  the  appellants.  Three  days  later 
respondents  recovered  judgment  in  their  action  against  Haas^ 
for  the  sum  of  $289,  with  interest  at  one  per  cent,  per  month 
from  June  26,  1879,  ai^d  costs  and  disbursements,  taxed  at 
$24.20.  On  the  7th  day  of  August  following,  and  while  the 
proceeds  of  sale  were  still  in  the  hands  of  the  clerk  of  the 
oourt,  they  filed  an  affidavit  with  said  clerk,  claiming  a 
sufficient  amount  of  such  proceeds  to  satisfy  their  judgmentt 
against  Haas. 

The  clerk  thereupon  applied  to  the  court  for  an  order 
requiring  respondents  and  appellants  to  interplead  in  st^id. 
foreclosure  suit  as  to  the  disposition  of  such  proceeds.  Upoc^, 
this  application  the  court  made  an  order  allowing  respondents 
ten  days  from  that  date  in  which  to  file  a  bill  in  equity,  for, 
the  purpose  of  impeaching  the  d.ecree  in  said  foreclosure  suit, 
and  restraining  the  clerk  from  paying  over  such  proceeds.  On 
the  2X8t  day  of  .the  same  mopth,  the  respondents  iaving 
neglected  to  file  a  bill,  the  court  vacated  its  order,  and  the 
derk  paid  6ver  the  proceeds  of  sale  to  the  appellailts.  Haas 
was  all  the  while  insolvent. 

The  respondents  then  brought  this  suit  to  impeach  and 'set 
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aside  the  mortgage  and  for  a  decree  of  foreclosure  thereon  j  on 
the  ground  of  fraud,  and  prayed  for  a  personal  judgment 
against  the  appellants  for  the  amount  of  .their  judgment 
against  Haas.  Appellants  demurred  to  the  complaint^  bat 
the  demurrer  was  overruled. 

They  then  answered,-  denying  all  allegations  of  fraud,  and 
^▼erring  as  separate  defenses,  that  respondents'  judgment 
against  Haas  was  a  general  judgment  only,  and  contained  no 
6rder  f  or  the  sale  of  the  property  attached,  and  that  in  con^ 
sequence  thereof  their  attachment  became  vacated  and  dis- 
charged, and  their  Uen  was  lost,  also  setting  up,  as  a  bar  ixy 
the  suit,  the  filing  of  the  affidavit  with  the  clerk,  and  the 
{proceedings  thereon,  above  stated.  The  respondents  de- 
ftiurred  to  these  defenses  ai^  the  demurrer  %as  sustained  by 
the  court. 

A  replication  was  filed  to  the  remaining  new  matter  set 
forth  in  the  answer.  The  cause  was  then  submitted  to  a 
referee  to  take  the  testimony  and  report  his  findings  of  fact, 
and  conclusions  of  law  therefrom.  He  found:  **That  it  was 
understood  between  defendants  Fleckenstein  and  Mayer  at  the 
time  of  the  execution  of  said  mortgage  that  Haas  should 
Continue  in  his  business  of  retail  liquor  dealer,  in  Portland, 
Oregon,  and  sell,  in  the  course  of  business,  wines,  liquors  and 
cigars,  and  stock,  that  was  included  in  the  mortgage,  and 
replace  the  same.  The  proceeds  of  such  sales  to  be  used  in 
the  business  by  Haas,  and  the  remainder  paid  to  the  defend- 
ants Fleckenstein  and  Mayer  on  the  mortgage.  That  Haas  so 
continued  and  sold,  from  the  execution  of  the  mortgage  until 
plaintiffs'  levy,  both  for  cash  and  upon  credit  Fleckenstein 
and  Mayer  at  the  time  knew  that  such  sales  were  being  made 
by  Haas.'' 

He  also  found  that  the  value  of  the  stock  of  wines,  liquors 
and  cigars,  at  the  time  of  respondents'  attachment,  was  $200, 
and  the  balance  of  the  property,  $1,040.  As  a  conclusion  of 
law,  he  reported  the  respondents  entitled  to  a  decree  setting 
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aside  said  proceedings  of  foreclosure,  and  for  the  recovery  of 
$200  and  costs. 

Objections  were  filed  by  both  parties,  belt  they  were  over- 
ruled, the  report  confirmed  and  a  decree  entered  accordingly; 

Joseph  Simon,  for  appellants 

The  mortgage  gave  no  authority  to  the  mortgagor  to  sel) 
any  portion  of  the  property,  except  for  the  purpose  of  apply^ 
ing  the  proceeds  to  diminish  his  debt  to  the  mortgagee.  That 
aach  a  chattel  mortgage  is  valid,  and  will  be  sustained  by  the 
courts,  there  can  be  no  doubt.  (Robinson  v.  Elliott,  22 
Wallace,  513;  Brett  v.  Carter,  2  Lowell,  458;  Hughes  v; 
Corey,  20  Iowa,  397;  Be  Eirkbride,  5  Dillon,  116;  Daven^ 
port  V.  Foulke,  68  Ind.,  382;  22  Kan.,  127;  31  Am.  B^  171; 
32  Am.  B.,  621.) 

Henry  Ach,  for  respondents. 

Deeming  that  it  is  proven  that  an  agreement  was  had  and 
anderstood  between  the  appellants  and  Haas,  as  charged  in 
the  complaint,  we  submit  that  the  mortgage  is  void  as  to  the^ 
nspondent  (Herman  on  Chattel  Mortgages,  pages  225,  228, 
230,  232,  238,  240,  257,  352,  389;  CoUins  v.  Meyers,  16 
Ohio,  547 ;  Edgell  v.  Hart,  9  N.  Y.,  213 ;  BusseU  v.  Winne, 
37  N.  Y.,  591;  OHon  y.  Orton,  7  Or.,  478;  Jacobs  v.  McCal- 
ley,  9  Or.,  52 .) 

By  the  Court,  Watson,  J. : 

The  first  question  to  be  considered  arises  upon  the  decision 
of  the  court  below  overruling  appellants'  demurrer  to  the 
complaint.  In  addition  to  the  facts  contained  in  the  fore- 
going statement,  the  complaint  alleged  an  agreement  and 
understanding  between  Haas  and  the  appellants,  at  the  time 
the  chattel  mortgage  was  executed,  substantially  as  found  by 
the  referee.  But  appellants  insist  that  in  the  c^e  made  by 
the  complaint  itself,  the  respondents  had  a  plain,  speedy  and 
adequate  remedy  at  law,  and  were  therefore  not  entitled  to 
bring  a  suit  in  equity.    We  think  it  unnecessary  to  determine 
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tirhether  they  had  an  adequate  legal  remedy  at  law,  or  uot>  aa 
they  had  a  clear  right  to  resort  to  a  suit  in  equity  under  the 
aUegation»of  ftaud'in  th^ir  complaint;  and^on  account  of  the 
nature  of  the  r^ef  sought,  ilf  the  allegatipns  in  the^com^, 
plaint  were  true,  and  their  truth  was  admitted  by  the  de- 
murrer, the  chattel  mortgage  given  by  Haasr  to  the  appellants 
#88  f tauduleM  and  Void  as  to  their  judgment  against  HKlus, 
as  also  were  the  proceedings  upon  the  f orecl<Min]^  of  the  sam^ 
and  they  had  a. right,  for  that  reaaOn,  to  itapeaoh  and  set  asjida 
both. th^  mortgage  and  the  de<^ree  thereon. 

They  acquired  a  specific. lien  on  the  property  by  the  levy 
under  their  attacbinent,  and  .could  have  itmintained  a  suit  in 
equity  to  have  the  fraudulent  mortgage  declared  Void  as  to 
their  judgment,  eveti  though  therB  had  been  no  foreclo3ure  or 
sale  under  it.  And  they  would  not  have  been  under  aoy 
necessity  of  first  exhausting  their  legal  remedy  by  an  execu- 
tion sale  of  the  attached  property,  before  proceeding  in  equity 
io  impeach  sind  remove^  the  fraudulent  inciimbrance. 

Equ^y  will  always  lend  its  aid  to  remove  fraudulent  oIh 
atructions  out  of  the  Way  of  legal  proicess,  and  when  it  acquires 
jurisdiction  for  this  purpose,  will  retain  it  until  final  and 
complete  satisrfaction  has  been  obtained.  And  it  is  in  equity 
only,  that  fraudulent  liens  on  titles,  which  obstruct  legal 
process,  and  render  any  proceeding  under  it  hazardous  and 
uncertain,  can  be  removed,  and  the  full  benefit  6f  the  debtor's 
effects  realized  in  satisfaction  of  valid  demands  against  him. 

The  fact  of  there  having  been  a  decree  of  foreclosure  and 
sale  under  the  fraudulent  mortgage,  will  not  alter  the  rela- 
tions of  the  parties  as  to  each  other.  Circuitous  methods 
may,  under  some  circumstances,  prove  effectual  to  conceal 
fraud  from  detection,  but  cannot  protect  it  after  discovery. 

The  appellants  having  obtained  the  proceeds  Of  the  attached 
property,  with  notice  of  the  rights  of  the  respondents,  by 
selling  it  out  from  under  the  attachment,  through  the  in- 
strumentality of  a  mortgage  lien  and  decree  of  foreclosure, 
fraudulent,  and  therefore  invalid  as  to  the  respondents,  as 
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RTerred'  in  the  eomptail^tti  arp,i\Qt  shielded  •  bytb^  ^formot 
legal  proceedings  adopted  by  them  to  accomplish  their"  p^ur*v 
po8e.  la  -  equity -^the  lieti  of  the  xesppudent^  is  just  ,a§  j^y^^il- 
able  against  the  proceed)  in  tkeir  baadS'  as  it  ^as  at  la>w  uxxderj 
the  attaehm'eat  against  the  pjrc^epty  .its^U.  -    .>  -    .  .i 

It  was  suggested  at  the  hearing  that  the  jespopdepts ;  h^d 
an  ad^itate  remedyr  against,  the  sheriff,  BnJt  without  c^^jiu. 
eeding  the  earrectness 'of  thi»  propositionr^and  it  is  di^inctlyf 
opposed  ta  oiur  judgment-^we  think  it  ^mmateiri^L.  in  thje^ 
detetmination  of  this  case.  We  are  fully  satisfied:  titf^tupQA 
the  facts  stated  in  their  eomplainti 'they  THfere  .entptled'to  bririg} 
thik  suit  against  the  «ppellantS|  whether  tbejr  ^id  or  ^did.  npj^ 
Iiai^ -8  remedy  against  the -slieriff  who  h^fl  i  the  attaphm^n^ 
and  mtide  the  sale..  '»  ?    ..  r  ?  .  ,.,    :  ;  • , 


We  will  n^t  examine  theobjections  u^ged  by  app^lants 
to  the  deeiaion  of  the  lower  eeurt  upon,  the  de^lurrer  qf  t|hg 
respondents  to  the  separate  defensesr  set  up. i«  tber  a^^rer* 
Uodto  the  law^  as  it  stood,  before  the.amej^dmen);  4;>f  Optobesf 
25, 1878,  no  order  of  sale  of  a^t^ehed. property  was  required; 
The  Statute  itself  directed  the  application^pf  such  jjroperty 
upon  the  execution  when  it  should  be  issu^.^  .  ^ 

The  amendment  above  referred  to,  however, ,  provides  that 
if  property  has  been  attached  in  the  action,  and  has  not  been 
sold  as  perishable,  or  otherwise  discharged  from  the  attach^ 
meat  as  provided  by  law,  the  court  shall,,  when  it  renders 
judgment,  order  and  adjudge  that  the  property  be.Bol4  tp 
satisfy  the  plaintiffs'  demands,  and  that  if  execntion .  issues 
thereon,  the  sheriff  shall  apply  the  property  attached  by  him, 
or  the  proceeds  thereof,  upon  such. execution. 

We  recognize  the  fact  that  this  amendment  has. effected  e^ 

m 

change  here  as  to  the  property  under  attachment,  when  judg- 
ment in  the  action  is  rendered.  The  order  of  sale  must  be 
made  as  to  sueh  property  when  judgment  is  given,  or  it  will 
be  discharged  from  the  attachment,  and  liberated  from  the 
attachment  lien.  The  authorities  cited  by  appellants'  counsel 
folly  sustain  this  principle*     {Wassen  v.  ConCf  86  UI.^  46; 
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Staunton  V.  Harris,  9  Heisfc,  (Tenn.,)  579;  Eillfnan  v.  Wer- 
ner, Id.,  586.) 

But  no  order  of  sale  is  required  where  the  attached  prop- 
erty has  been  sold  as  perishable,  or  discharged  from  the  attach- 
ment as  provided  by  law,  prior  to  the  rendition  of  judgment; 
and  it  seems  to  iis  that  under  such  ccxiditiona,  such  an  order 
would  be  utineeessary  and  unineaning.  If  the  property  has 
been  sold  or  discharged  from  the  attachment  previous  to  the 
rendition  of  the  judgment,  there  is  nothing  for  the  order  of 
sale  to  operate  on,  and  if  there  happen  to  be  any  proceeds  in 
the  sheriff's  hands  when  the  execution  issues,  the  statute 
directs  their  application  without  any  order  of  the  court  for 
that  purpose.  In  the  case  at  bar,  the -attached  property  had 
all  been  sold  and  effectually  discharged  from  the  attachment, 
as  provided  by  law,  through  the  agency  of  the  appellants, 
before  respondents  recovered  their  judgment  against  Haasy" 
and  we  do  not  think  the  equitable  rights  of  the  latter  against 
the  f ormei^  were  in  any  manner  effected  by  the  form  of  the 
judgment  against  Haas.  As  to  the  defense  based  upon  the 
proceedings  had  on  the  affidavit  filed  by  respondents  with  the 
clerk,  little  need  be  said.  It  was  not  in  any  sense  a  judicial 
proceeding,  in  which  the  rights  of  the  parties  to  this  suit 
could  have  been  detiermined  as  against  each  other,  and,  in  fact, 
the  court  did  not  undertake  to  determine  any  such  rights. 
And  it  seems  very  clear  that  those  proceedings  can  not  by  any 
possibility  affect  the  determination  in  this  suit.  In  our  judg-. 
ment  neither  of  these  defenses  was  sufficient,  and  the  demur- 
rer was  properly  sustained. 

This  brings  us  to  the  questions  of  fact.  The  mortgage 
does  not,  on  its  face,  express  any  agreement  with  Haas  that 
would  render  it  fraudulent  and  invalid  as  to  the  respondents. 
But  it  has  long  been  settled  beyond  the  possibility  of  success- 
ful contradiction,  that  courts  are  not  confined  to  a  bare  inspec- 
tion of  written  instruments,  when  it  is  sought  to  impeach 
their  execution  on  account  of  fraud.  And  in  the  class  to  which 
the  ease  under  consideration  belongs,  proof  of  a  contempo^ 
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nneons  parol  agreement  as  effectually  invalidateB  the  mort- 
gage as  an  agreement  incorporated  into  the  mortgage  itself. 
It  is  too  late  now  to  discuss  the  effect  of  such  an  agreement 
88  was  alleged  in  the  complaint,  and  found  by  the  referee,  ia 
this  state. 

We  regard  it  as  settled  doctrine  here,  that  an  agreement  of 
that  character  between  the  mortgagor  and  mortgagee,  at  the 
time  the  mortgage  is  given,  renders  the  mortgage  fraudulent 
and  void  as  to  other  creditors  of  the  mortgagor.  {Orion  v/ 
Orion,  7  Or.,  478;  Jacobs  v.  McCattey,  9  Or.,  52.) 

As  to  the  existence  of  such  an  ietgreement  between  the  ap* 

peUants  and  Haas,  we  think  there  is  not  much  room  to  doubt 

that  Haas  was  allowed  to  continue  in  possession  of  the  mort*- 

gaged  property,  and  keep  his  place  of  business  open  as  usual; 

from  the  date  of  the  execution  of  the  chattel  mortgage  on 

June  2, 1879,  until  it  was  attached  by  respondents  on  July  7, 

18t9,  with  the  full  knowledge  and  consent  of  the  appellants/ 

ia  not  denied.    That  the  mortgage  covered  all  his  stock  in' 

trade,  and  that  he  continued  to  sell  it  off  at  retail  during  said 

period,  with  the  knowledge  and  consent  of  the  appellants,  i^ 

not  disputed.    That  he  sold  on  credit  as  well  as  for  cash,  dur-* 

ing  this  period,  fully  appears  from  the  testimony.    That  he^ 

replenished  his  stock  from  time  to  time  during  this  period, 

with  the  proceeds  of  such  sales,  and  even  patronized  the  ap'^ 

pellants  while  so  doing,  is  clearly  proven. 

Haas  testifies  that  Mayer,  one  of  the  appellants,  told  him 
not  to  sell  at  wholesale,  but  at  retail  only,  at  the  time  the 
mortgage  was  executed.  Mayer  himself  was  a  witness,  and 
did  not  dispute  this.  On  the  contrary,  he  seems  to  concede 
that  Haas  was  to  sell  at  retail,  but  claims  he  was  only  to  sell 
for  cash,  and  not  to  sell  at  wholesale.  His  testimony  also 
fairly  justifies  the  inference  that  Haas  was  to  use  such  portion 
of  the  proceeds  of  sales  made  after  the  execution  of  the  mort- 
gage as  might  be  necessary  to  meet  his  own  personal  expenses 
incurred  in  conducting  the  business,  and  keep  his  stock  re- 
plenished.   And  this  was  just  what  he  evidently  did  with  the 

18 
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amounts' reeeiyed  by  hual  ou  aceoupt  of  sales  of  the  moirtgag^ 

stock..       •  •:  -')■■',  .';■••'     ,^    _-■    .  •     ■         '  ..    ,     '         .    V 

Hore>  then,  we  find  Haas,  after  the  eixeeutlon  of  the  xx^rpi 
g^age  to  appellants,  carryiDg  on  his  business  in  the  same  loan- 
ner  as  before;  selling  off  the  mortgaged  stock  in  trade,  an4 
paying  his  own  expenses,  &nd'  keepiiig^  up  hi?  stock  by  |resh 
purchases  out  of  the  proceeds  of  such  sales^  ^f^dering' na 
account  to  the  holders  of  the  mortgage,:  and  in  reality  und^~ 
po  more' restraint  than  if  it  had  not  been  in  exist^enqe.  lAnd 
yet  its  obvious  effect  was  to  ward<pff  his  other*  creditors^  ai^d 
hinder  find  delay  the  collection  of  their  demands,  against  him, 
and  the*  appellants  must  be  presumed  tp  havO)  so  in,tended. 
We  have  no  hesitation  in  decl,aring.  th^t  9^ch  an  arrangement 
was  a  fraud  upon  the  other  creditors,  and  canncit..be  upheld. 

We  shall  not  discuss  the, testimony  so  far  as  it,  relates  to 
the-  separate  value  of  the  stock  of  wines,:  liquors  and  cigars^ 
as  we  are  satisfied  of  the  c^rreqtpess  of  the  findings  of  th^ 
court  below  on  ^his  point. 

The  decree  of  the  lower  court  is  erroneous  in  respect  to  the 
rate  of  interest  allowed.  licgal  interest,  not  exceeding  te^ 
per  cent,  per  annum,  was  all  that  could  properly  have  been 
allowed. 

The  decree  must  be  modified  in  accordance  with-  these 
views. 


)     • 
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Argument  of  Bespondeot 


BUBSTON  V.  JACKSON;  ; 

Tbe  foHowiog  clause  in  a  deed  purporting  to  be  the  sole  deed  of  the  bus- 
bftnd:  "And  for  the  consideration:  atfoiesaid,.  and  tot  ^iv^rs*  other 

0 

gsqd  Apd  valuable  c9n8id6ration8,  I,  Jannett  Burston,  wife  of  ^the 
said  AleiEander  Burston,  do  herebj  release  and  qult-'claiih  unto'  the 
laid  John  Spence,  his  heirs  and  assigns,  air  my  rights  claim  or  po0- 
sibSlitf  of  dower- in  or  out  of  the  aforii-clesctibed  premises,"  does 
net  operate  as.a  eooi^weyaiice  of  an  ezi^tivg  ^  after-acquired  estate  in 
fee'simple  in  the  land^  br  estoppel  or  otherwise, 

Af^s^l  from  Washington.    Tho  :iaet4.  ar^  staffed  in  the 
opinion. 


B.  KUlin  and  Thomas  H.  Tongue,  for  appellant.  ■ 

The  deed  of  the  respondent  is  good  as  a  conveyance.  It 
can  be  gathered  froni  it  that  she,  in  consideration  of  twelve 
hundred  dollars,  intended  tp  part  wit&  and  convey  all  heir  in- 
terest in  the  land.  The  recitals  in  the  deed  are  evidence  of 
title  as  against  her.  (Civil  code^  section  765;  Stat]ites  of 
1878,  pag^  .82;  Oraham  v.  Meek,  1  Or.,  235.)  The'ihstru- 
ment  should  be  construed  according  to  the  intent  of  the  pai;- 
tieg.  {Mathew  v.  Eddy,  4  Or.,  230;  Batdman  v.  Co, Jin,  4 
Or.,  315.) 

When  it  can  be  collected  from  a  deed  that  thei  parties  have 
agreed  to  a  certain  admitted  state  of  facts  as  the  basis  upon 
which  they  contract,  the  statement  of  these  facts,  though  only 
by  way  of  recitals,  estops  the  party  from  proving  the  con- 
trary.  (Herman  on  Estoppel,  214;  Biglow  on  Estoppel,  294, 
295,340.) 

Sidney  DeU  and  N.  E.  Oaies,  for  respondent 

The  deed  set  out  in  the  answer  is  but  the  deed  of  Alexan- 
der Bnrston,  and  only  conveys  liis  estate,  and  the  dower  and 
possibility  of  dower  of  his  wife,  the  respondent,  therein ;  and 
is  not  a  conveyance  by  her  of  her  half  of  the  donation  land 
elaim,  she  not  being  a  parly  thereto  in  thcgraAting  part  ci 
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the  conveyance.  (2  Story  Eq.,  617;  Civil  Code,  sec.  771; 
Biglow  on  Estoppel,  340,  437,  448;  Dams  v.  Davis,  46  Penn. 
St.,  455 ;  Glidden  v.  Strupler,  52  Penn.  St.,  400.) 

By  the  Court,  Waldo,  J. :  ,      •    .      • 

This  is  an  action  of  ejectment  for  the  possession  of  the 
north  half  of  the  donation  land  claim  of  Alexander  Burston, 
and  Jannett  Burston,  his  wife,  situated  in  Washington  county, 
and  containing  137  and  44-100  acres  of  land.  The  plaintiff 
is  admitted  to  be  the  owner  of  the  land  by  patent  from  the 
United  States;  unless  estopped  toassert  titlethereto  under  the 
following  circumstances: 

On  the  4th  day  of  .April,  1860,  Alexander  Burston,  in  con- 
sideration, as  recited  in  the  deed,  of  twelve  hundred  dollars, 
conveyed  said  land  to  John  Spence,  in  fee  simple,  with  full 
covenants  of  warranty.  After  the  warranty  clause  in  the 
deed,  there  is  the  following:  **And  for  the  consideration 
aforesaid,  and  for  divers  other  good  and  valuable  considera- 
tions, I,  Jannett  Burston^  wife  of  said  Alexander  Burston,  do 
ij  hereby  release  and  quit-claim  unto  the  said  John  Spence,  his 

till  heirs  and  assigns,  all  my  right,  claim,  or  possibility  of  dower 

in  or  out  of  the  aforesaid-described  premises;'*  and  said  Jan- 
nett joins  in  the  execution  of  the  deed. 

The  appellant's  counsel  found  it  somewhat  difScult  to  state 
P  distinctly  where  the  estoppel  upon  the  wife  came  in.    She 

P  releases  her  dower  in  the  premises  for  a  consideration.    She 

had  an  inchoate  right  of  dower  in  one-half  of  the  premises  to 
release,  and  the  deed  has  the  effect  to  release  it.  *  She  asserts 
no  estate  in  the  land  either  directly  or  indirectly.  There  is 
no  recital  of  any  fact  of  ownership.  There  is  nothing  that 
even  by  implication  affirms  or  signifies  that  she  had  any  estate 
or  title  in  or  to  the  land,  or  any  right  whatever,  except  an 
inchoate  right  or  possibility  of  dower. 

She  receives  a  consideration  and  states  what  she  receives  it 
for — ^namely,  her  right,  elaim  or  possibility  of  dower.    Dower 
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is  a  freehold  interest,  and  the  words,  heirs  or  assigns,  used  in 
the  release,  are  appropriate.    ' 

Section- 13,  page  407,.  General  Laws  o£  Oregon,  1855,  in 
for^e'at  the  time  the  deed  was  made,  provided  that  a  married , 
woman  might  bar  her  right  of  dower  b}r  joining  in  the  deed 
of  conveyance  with  her  husband  and  acknowledging  the  same. 
Signing  the  deed  merely  would  not  hate  been  sufficient. 
There  s&ould  be  apt  words  of  release.  {Powell  ▼.  Mortson,'  3 
Mason,.347.) /  .    . 

But  the  appeUant!s  eounsel  oontend  that  the  deed  purported 
on  its  face  to  convey  land  that  in  fact  belonged  to  the  respond- 
ent That  by  releasing' her  dower  in  the  premises,  she  im- 
plie(31y  assented  to  the  conveyance  of  her  titJe.  '    j! 

In  Bruce  Y.Wpod,  1  Md.,  542,  the  deed  of  the  wife's  land 
waft:Hhollj.in.th^.nap(e  of  th£  liusband  until  the  closing  part, 
which  was  expressed  as  follows:  ''And  I,  Mary  Bruce^  in 
token -that  I  relinquish  all.  my  i^ight  i^  said  bargained  prem- 
ises," execute  the  deed.  The  court  held  that  the  wife's  title 
did  not  pass.  She  should  have  joined  in  the  operative  words 
of  {he  conve^doe.'  (Wales  v.  Coffin,  13  AHen,  218,  is  ex- 
actly in  point.) 

Again,  counsel  for  appellant  daim  an  estoppel  in  pais.  Ta 
establish  this  they  rely  wholly  upon  the  deed.  An  estoppel 
in  pais,  established  by  deed^  is  a  eontradiction  in  terms.  .  If 
there  is  anything  in  the  deed  that  operates  as  an  estoppel,  it 
mnst  operate  as  an  estoppel  by  deed,  and  we  have- already  seen; 
that  the  deed  cannot  have  thid  effeet. 

The  allowance  of  the. challenge  to  Geo.  E.  Casey,  whorWas' 
called  as  a  juror,  and  challenged  by  respondent,  because  his 
wife  was  a  sister  of  the  defendant's  wife,  was  correct.  He 
was  related  by^  afiSnity  to  the  defendant  within  the  second 
degree.  {Paddock  v.  WeUs,  2  Barb.  Ch.,  831 ;  Foot  v.  Mor- 
gan, 1  Hill,  654.) 

The  judgment  of  the  circuit  court  must  be  affirmed. 
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SMITH  v.  CARO  and  BAUM. 

Pbomissobt  l^OTi — Indorsxmsnt — ^Demani>— Nonoi. 

The  indorsement  of  a  promissory  note  after  maturity  is,  in  effect,  the 
drawing  of  a  new  bill  payable  on  demand,  and  to  hold  the  indorser, 
demand  and  notice  of  non-payment  are  essentiaU 

Ck>NTBA0T8 — PaKOL  EVIDBNCB. 

T)ie.  role  that  .parol  evidence  is  not  admissible  to  contradict  or  vary  a 
written  contract,  is  founded  in  the  highest  principles  of  public  pol- 
icy, and  there  is  no  class  of  contracts  to  which  it  should  be  more 
inflexibly  applied  than  to  those  connected  with  bills  of  eKchange  and 
promissory  notes. 

INDOBSBMXNT  IN  BLANK. 

In  an  action  by  an  indorsee  against  his  immediate  indorser,  upon  a  prom- 
issory note  indorsed  in  blank,  after  maturity,  parol  evidence  of  an 
agreement  between  them  at  the  time  of  the  indorsement,  which  would 
vary  the  legal  liability  of  the  indorser  under  his  indorsement,  is  inad- 
missible. ' 

Appeal  from  Jackson.    The  facts  are  stated  in  the  opinion. 

TTiMiawi  B.  Willis,  for  appellants. 

The  complaint  does  not  state  facts  sufficient  to  oonstitate  a 
cause  of  action,  for  that  it  does  not  allege  any  demand  or^ 
notice  to  the  defendants,  and  the  court  erred  in  overruling  tbe 
demurrer.  The  court  also  erred  in  admitting  parol  evidence 
ta  vary  the  terms  of  the  written  agreement  of  indorsement;, 
on  the  note.  (Code,  246,  sec.  775,  sub.  2;  Drake  v.  MarkU, 
21  Ind.,  433 ;  Barnard  v.  OasUne,  23  Minn.,  192 ;  Goldmas 
V.  Davis,  23  Cal.,  256;  Prescott  Bank  v.  Caverly,  7  Qray, 
217;  Allen  V.  Brown,  124  Mass.,  11;  Bodney  v.  WUsan,  67 
Mo.,  123.) 

The  court  erred  in  refusing  to  instruct  tiie  juiy  that  the 
legal  effect  of  an  indorsement  of  a  promissory  note  in  blanl^ 
cannot  *be  changed  hy  an  oral  agreement  made  at  the  time,  of 
the  endorsement.  (Code,  248,  sec,  682;  MoffUt  v,  Qri$wold^ 
1  Neb.,  415.)        -  :  .  .   .    .  :     .         .       .  ..•    . 

B.  F.  Dowell  and  Kelsay  dk  Burnett,  for  respondent. 

A  verbal  contract  made  at  the  time  of  making  a  blank  in- 
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dorsement  is  admiaBible.  In  MassacliTisette,  Pennsylvania 
and  New  York  it  has  been  frequently  decided  they  are  irrer* 
oeable.  (Ross  y.  Espy,  481;  Brisco  t.  Power,  85  111.,  420; 
Patterson  ▼.  Todd,  18  Penn.,  ^6;  Boyd  ▼.  Cleveland,  4  Piek., 
525;  Backus  v.  Shiperd,  11  Wend.,  129.) 

In  F%Mer  v.  McDonald,  8  Oreenleaf ,  213,  where  the  en- 
dorser, at  the  time  the  note  was  transferred,  agreed  to  pay  the 
note  if  the  maker  did  not,  held  a  waiver  of  demand  and 
notice. 

Whether  a  particular  conversation  amounts  to  a  waiver  or 
not  is  a  question  of  fact  for  the  jury,  and  not  one  of  law  for 
^the  court.  {Union  Bank  v.  Magruder,  7  Pet.,  281;  1  Par* 
sons  on  Bills  and  Notes,  291,  note  a.) 

By  flie  Court,  Lord,  G.  J.: 

This  is  an  action  brought  by  the  respondent,  Smith,  against 
the  appellants  as  indorsees  of  a  promissory  note  executed  by 
J.  H.  Skidmore  and  H.  H.  Hill;  and  payable  to  the  order  of 
appellants,  one  day  after  date,  for  the  sum  of  eight  hundred 
and  ninety-four  dollars,  and  interest  The  note  was  dated  on 
the  15th  day  of  July,  1873,  and  indorsed  in  blank  by  the  ap- 
pellants to  the  respondent,  on  the  19th  day  of  July,  1873. 
Skidmore  paid  to  the  reispondent,  on  the  note,  the  sum  of 
three  hundred  and  fifty  dollars,  Nov.  1,  1876,  and  three  hun- 
dred dollars,  May  27,  1878,  leaving  due  on  said  note  the  sum' 
of  seven  hundred  and  seventy-two  dollars  and  thirty  cents,  for 
the  recovery  of  which  this  action  was  commenced  by  the  re- 
spondent against  the  appellants,  as  indorsers. 
*  The  complaint  aveirs  in  effect,  that  the  appellants  waived 

demand  and  notice^— that  it  was  understood  and  agreed  be- 
tween the  parties  at  the  time  of  the  indorsement,  that  the' 

appellants  would  "pay  the  note;  that  respondent  need  not  sue 

Skidmore  and  Hill,  and  if  Skidmore  and  Hill  did  not  pay  the 

note  at  the  end  of  the  year  f  r6m  its  date,   that  respondent 

Bright  look  solely  to  the  appellants  for  such  payment. 

The  complaint  was  demurred  to,  on  the  ground  that  it  did 
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net  state  facts  B:afBeieiat  to  constitute  a  cause  of  action,  anc 
the  denmrrer  -was  overruled  by  the  court.  The  sppellaati 
answered,  Admitting  tbe  indorsement, .  but  denied  tbe  yerbai 
cpijtract  alleged  to  bfive  been.made  at  the  time  of  the  indorse 
meDt  and  delivery  of  the  note.  Upon  the  trial  (be  respond 
ent  inttoduced  evidence  tending  to  show  a  eont^mporaneen! 
parol  agreement  at  the  time  of  the  indoreement,  which  Uu 
cburt  Admitted  ftgawst  the  sbjectiop  of  appellants. 

The  counsel  for  appellants  asked  the  court  to  instruct  thi 
jury  to  disregard  all  parol  evidence  tenditkg  to  pravo  an  agi«e 
mefit,  before  or  at  the-  tinte  of  t^e  indorsement,  iuconsisteni 
with,  the  contract.  ere,ated  by  the  indorsement ;  that  the  lega 
effect  of  an  indorsement  in.  blank  cannot  be  waived  or  cbanget 
by  any  oral  agreement  made  at  the  time  of  the  indorsement 
that  in  an  action  against  the  indorsfira,  on  a  blaiik  indorse 
ment,  the  plaintiff  'Will  nQt  be  allowed  to  prove  that  at  thi 
time  the  defendants  sold  and  indorsed  the  note,  it  was  agreec 
by  parol  that  the  plaintiff  need  not  make  any  demand  of  thi 
maker,  but  that  the  defendants  will  pay  without  such  demand 
The  court  refused  to  g^ve  the  instructions,  and  the  defendant 
excepted. 

The  correctness  of  this  ruling  is  the  main  question  we  deen 
it  necessary  to  consider  in  this  case.  From  some  intimatioi 
which  was  made  at  the  argument,  in  respeot  to  the  necessity 
of  demand  and  notice  upon  the  indorsement  in  blank  of  i 
note  after  maturity,  it  becomes  necessary  to  briefly  dispose  o: 
this  question  before  proceeding  to  pass  upon  the  principa 
inquiry.  '  In  our  judgment  the  principle  is  well  settled  bj 
numerous  decisions,  that  the  indorsement  of  a  note  after  ma 
turity  is,  in  effect,  the  drawing  of  a  new  bill  payable  oi 
demand,  and  to  hold  the  indorser,  the  demand  of  paymen' 
and  notice  of  non-payment,  are  essential  to  charge  the  in 
dorser. 

-  Mr.  Daniel,  in  his  valuable  work  on  Negotiable  Instm 
ments,  section  611,  says:  "When  a  negotiable  instrument  ii 
icdoned  after  maturity,  payment  must  be  demanded  of  tbt 
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payer  within  a  reasonable  time,  and  notice  in  the  event  of  a 
refusal  ^Ten  to  the  indorsee,  in  order  to  charge  him,  it  being 
regarded  as  equivalent  to  one  payable  on  demand."  The 
adjudications  to  this  efFect  are  nnmerons  and  uncontradicted. 

In  tiie  ease  of  Berry  y.  Robiimn,  9  John.,  121,  which  was 
decided  in  the  early  part  of  this  century,  and  has  been  repeat- 
edly cited  and  followed  by  other  judicial  tribunals  of  this 
country,  it  was  held  that  the  indorsee  of  a  promissory  note 
overdue  is  still  bound  to  prove  demand  and  notice  in  the  same 
manner  as  he  would  if  he  received  the  note  before  maturity; 
that  the  books  make  no  distinction  on  this  point,  whether  the 
note  be  indorsed  before  or  after  maturity.  And  in  Nash  v. 
Harringion,  2  Aikin,  9,  it  is  said  that  a  note  indorsed  long 
after  it  was  due  will  be  treated  as  if  indorsed  on  the  day  of 
pajrment,  for  the  purpose  of  demand  and  notice.  {Bcfort  v. 
DesGamdes,  1  Mill,  69;  Pool  v.  Tdllesan,  1  McCord,  199; 
Kinnan  v.  Bae,  7  Porter,  175;  Beehe  v.  Brooks,  12  CaL, 
308;  Light  v.  Kingsbury,  50  Mo.,  331;  Chandlery.  West- 
fidd,  30  Texas,  475;  Chitty  on  Bills,  433,  and  authorities, 
cited  in  the-note.) 

But  the  main  question  raised  by  the  argument,  and  which 
we  are  required  to  decide,  is,  whether  it  was  admiadible  tf  or 
the  plaintiff  to  introduce  evidence  of  a  parol  agreement  be^ 
tween  himself  and  the  defendants,  at  the  time  of  the  indorse- 
ment and  delivery  of  the  note,  the  effect  of  which  was  to  vary 
er  contradict  the  legal  import  of  the  indorsement.  The  con- 
tract which  the  law  implies  upon  the  written  indorsement  of 
the  defendants  was,  that  they  transf err&d  the  note  to  the  plain-^ 
tiff,  and  assumed  the  ordinary  liabilities  of  indoisers.  Among 
the  liabilities  assumed  by  the  defendants,  as  the  legal  effect  of 
their  indorsement,  was  an  agreement  to  pay  the  note  to  the 
plaintiff  on  receiving  due  notice  that  the  maker,  on  demand 
at  the  proi>er  time,  has  neglected  or  refused  to  pay  it;  or,  in 
other  words,  the  liability  of  the  defendants  to  pay  the  note 
was  not  absolute,  but  conditional,  and  dependent  upon  proper 
demand  and  notice.         .  ■        ■  ^   ^ 
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There. ean  be  no  doubt  if  the  legal  import- of  jthe  contraol 
of  indorsem^Qt  of  the  def  ecdants  bad  been  written  over  theii 
signtitu^e,  the  evidence  of  the  parol  agreement  wpuld  hav( 
been  iaadmissible  upon  the  familiar  principle  that  evidence  ol 
a  contemporaneous  parol  agreement. ia  not  admi^aiUe  tp  eon 
trodict  or  vary  that  which  is  contained  in  a  writtenagree 
meat.     (1  Qreenleaf,  sections  277,  281,  282.) 

Upon  this  point  Brof.  Parsons  says:  "Suppose  over  ox 
indoisement  an  agrbemout  is  written  out  in  full,  settipg  fortl: 
exactly  the  same  promises  which  the  law  implies  from:  a  blant 
indorsement;  suppose  further,  that  in  an  action  by  antndorsec 
upon  this  indorsement,  evidence  was  offered  by  either  part} 
which  was  inadmissible  on  the  ground  that  it  varied  a  writtei 
agreement,  would  the  sAme  evidence  be  admissible  in  the  samt 
aotion  if  the  indorsement  were  in  blank  t  We  are  strooglj 
disposed  to  sa;  that  it  wouId.be  so,  as  a  general  rule,  and  U 
consider  those  cases  in  which  such  evidence  would  seem  to  bi 
admissible  as  exertions."  (2  Parsons  on  Notes  and  Bills 
23,24.) 

This  rule  of  evidence  which  inhibits  proof  of  a  eontempo 
raneoua  parol  agreement  to  vary  or  contradict  a  written  in- 
stroment,  is  conceded  to  be  of  the  utmost  importance  in  tin 
administration  of  justice.  It  ia  fouoded  upon  the  principit 
that  all  previous  and  contemporaneous  negotiation  and  discus 
sion  on  the  subject  are  merged  in  and  extinguished  by  tht 
writing,  and  cannot  be  shown  to  vary  or  contradict  it,  Th« 
mischiefs  which  would  result  from  a  lax  applieation  of  tlu 
rule  are  too  many  and  manifest  to  require  illustration. 

That  conditicms  in  written  agreements  may  be  waived  bj 
subsequent  verbal  agreements,  without  violating  this  princi 
pie  of  evidence,  is  not  questioned,  but  not  by  prior  or  coatera 
poraneoua  verbal  agreements.  But  it  is  claimed  that  tbea 
general  principles  of  law  governing  the  inadmissibility  ol 
parol  evidence,  have  no  application  to  contracts  of  indorse 
ment,  the  terms  of  which  are  not  written  ont  but  are  impliec 
by  law ;  that  where  a  note  is  indorsed  in  blank,  as  between  in 
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dorser  and  indorsee^  it  is'  ootupetent  to  pirov^  a  parol  agreement 
at  the  time  of  the  indorsement,  although  its  effect  is  to  vary  or 
contradict' the- legal  import  of  the  indorsement.:  The  princi- 
pal authnrities  rdied  upon  to  sustain  this  view  are  Perkins 
V.  CflUw,  11  Conn.,  212;  4  Waah.  C.  C.  R,,  480;  Bo&s  v.  Espy, 
66  Pcnn.  St  B^  481 9  SnUih  v.  MorriU,  54  Maine,  4&.  . 

In  the  case  of  Smith  v.  Morrill,  supra,  which,  is  conceded 
to  lean  able  and  learned  expositioli  of  the  law  in.  support  pf 
the  view  claimed  by  tlie  respondent,  the  reasoning  of  the  court 
infte  ca&d  of  Perkins  v.  Gatlin,  supra,  .was.  approved  and 
adopted.'  The  eourt.say:  ^'That  a  blank  indorsement  is  not 
a  contract  in  writing,  that  the  law  implies  a  contract. as  in  a 
great  variety '.of  other  cases,  simply  because  the  parties,  have 
failed  to  make  one,  and  because  otherwise  the  indo^seinent 
would  be  m^eaningless;  tfaai^  a  blank  indorsenaent  ia  only  prima 
foitie  evidence  of  the  contract  implied  by  law^  and  that  it  is 
competent,  as  between  the  parties  to  the  indorsement,  to  prove 
by  parol  evidence  the  agreement  "which  i|i  fact  wa$  made,  at 
the  time'  of  the. indorsement.^'  But  in  Dale  v.Oear,  38 
Conn.,  16,  the  court  say,  that  Vthe  contract  of  indorsement  is 
implied  by  law  as  dearly  and  perfectly  from  the  blank  in- 
doisement  of  a  -negotiable  note,  irrespective  of  any  contin- 
gency of  negotiation,  as  if  written  out  in  full  when  indorsed. 
And  if,  as  between  the  original  parties,  there  is  ai^y  equity 
existing  dehors  the  instrument,  which  should  prevent  the  in- 
dorsee from  "fflxforcing  the  contract;  it  must  he  -set  up  as  an 
equity,  provable  in  equity,  to  bar  an  apparent  legal  liability/' 
And,  again:  '^It  presents  a  naked  case  of  an  attempt  to  prove 
bj  parol  that  a  clear  and  unambiguous  contract  of  warranty 
is  not  such,  and  to  contradict  it  in  terms,  to  turn  an  indorse- 
ment without  restriction,  before  maturity,  into  a  restricted 
indorsement.  Such  a  plea  cannot  be  sustained  without  a 
violation  of  essential  principles." 

It  is  evident  from  this  case  that  the. doctrine  as  laid  down 
in  Perkins  v.  Cailin,  supra,  in  respect  to  indorsements  in 
Uank  of  negotiable  paper,  has  undergone  some  change,  and 
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the  rule  sdopted  is  certainly  more  in  harmony  with  the  i 
of  ftnthori^. 

We  confesA  we  do  not  see  any  just  gronncl  in  prindp 
the  distinction  for  which  counsel  contend.  Nor  oan  we 
express  our  own  view  than  by  adopting  the  language  of  . 
Joynes:  "When  the  legal  import  of  a  contract  is  dea 
definite,  the  intmtion  of  the  parties  is,  for  all  subst 
purposes,  as  distinctly  and  as  fully  expressed  as  if  the 
written  out  is  words  what  the  law  implies.  It  is  immi 
how  much  or  how  little  is  expresed  in  words,  if  the  h 
taches  to  what  is  expressed  s  clear  and  definite  ii 
Though  the  writing  consists  only  of  a  signature,  as  i 
case  of  an  indorsement  in  blank,  yet  where  the  law  at 
to  it  a  clear,  unequivocal  and  definite  import,  the  ooi 
imported  by  it  can  no  more  be  varied  or  eontradioti 
evidence  of  a  contemporaneous  parol  agreement,  than 
whole  contract  had  been  written  ont  in  words.  The  mi 
of  admitting  parol  evidence  would  be  the  same  in  such, 
aa  if  the  terms  implied  by  la^  had  been  expressed" 

In  conformity  with  theee  principles,  the  rule  of  law 
excludes  evidence  of  a  contemporaneous  parol  agreemt 
contradict  or  vary  a  contract  in  writing,  has  been  appl 
England  and  the  United  States  to  the  cases  of  indorse 
in  blank.  (Chitty  on  Bills,  144;  Emaa  v.  Oraham,  3  Ci 
57.) 

In  Sodney  v.  WUto^  ffl  Mo.,  1S4,  which  was  a  ease 
tical  with  the  one  under  consideration,  where  the  not 
indorsed  in  blank  after  maturity,  and  testimony^was  o 
and  admitted  for  the  purpose  of  showing  a  cwitempora 
parol  agreement  that  the  plaintiff  should  look  alone  i 
indoTser,  Rodney,  for  payment,  thereby  waiving  the  nee 
tot  demand  and  nrtioe/  a&d  thus  varying  the  legal  eff 
the  blank  indorsement,  the' court  say;  "It  is  the  gen 
received  opinion  that,  the  legal  in^)ort  of  every  writte 
dertaking  is  a  part  of  the  contract.  Now,  being-the  pa; 
th»  90te,  Bodney  oould  not^  by  .simply  writing  .his  oai 
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t&e  back  thereof,  oontraot  in  any  other  capaoitjr  than  that  of 
indoiser.  As  indoifser  the  law  fixed  hSi  liability;  That 
liability  was  to  pay  after  demand  and  notice.  It  is  evident 
that  the  yerbal  ebntraet  on  which  the  fdalmtiff  reUed,  and. 
the  eontraet  implied  by  the  indorsement,  are  inconsistent  witb 
each  other,  and  cannot  stand  together^  One  is  an  under^ 
faking  to  be  b<>und  absolutely,  the  other  an -undertaking  to  be 
bound  conditionally.  The  proof  of  the  former  has  the.effeeti 
of  varying  the  latter.'* 

The  rule  is  universal  that  all  prior  and  contemporaneoos 
agreements^  are  merged  in*  the  written  undertaking.  The 
contemporaneous  parol  agreement  to  be  bound  ^Lbsohiteiy,  that 
i^  without  demand  and  notice,  mu^t,  ll^^refore,  yield  to  the 
agreement  which  the  iaw  declares  arises  out  of  the  wrivteof 
indorsementy  which  is,  to  be  botmd  only  after,  demand  ^nd 
notice.  If  the  indorsee  may  thus  qualify  the  legal  effect  of  a 
regular  blank  indorsement,  why  may  not  the  indorser  be;per-» 
mitted  on  the  other  hand,  to  escape  all  liability  by  showiqg 
that  his  indorsement  was  without  recoiorse. 

In  Chldman  ▼.  Dwis,  23  Gal.,  256,  the  court  held  that 
the  contract  of  an  ind(vrser  of  a  pron^s8ory  note  is  a  written 
one,  and  his  liability  a  conditional  c^e  to  pay  upon  a  proper 
demand  and  notice,  and  that,  this  written  contract  cannot  be 
changed  from  a  conditional  to  an  absolute  one,  by  parol  .evi-i 
dense  of  a  verbal  promise  made  by  th^:  indorser  at  the  time 
of  the  indorsement,  to  pay  the  notC'  without  demand  and 
notice. 

In  Charles  r.  Dennis,.  42  Wis.,  56,  the  court  say:  ^*It 
is  in  principle  the  same  as  though  the  plaintiff  had  offered  to 
ihow  by  parol  that  the  defendant  had  waived  demand  and 
notiee,  or  the  same  as  an  offer  on  the  part  of  the  defendant  to 
contradict  the  instrument  in  any  important  particular.  The 
legal  effect  of  a  regular  indorsement  cannot  be  controlled  by 
parol  evidence  of  an  agreement  that  the  indorsement  was 
witiiout  recourse." 

In  the  Bank  of  Albi&ny,  Sniiih,  27  Bai:b.,  491^  it,  was  held 
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that  in  an  action  agamit  an  indorser,  on  a  blank  i 
went,  the  plaiotiff  will  not  be  allowed  to  prove  thai 
time  the  defendant  sold  and  indorsed  the  note  to  him 
agreed  by  parol  that  the  plaintiff  need  not  m^e  any  i 
of  the  maker,  when  jthe  note  shonld  mature,  but  that 
fendant  woold  be  boond  to  pay  without  such  demant 
court  say:  "The  undertaking  o{  an  indoiser  may  b( 
limited  or  enlarged  at  the' time  it  is  entered  into,  by 
terms,  at  the  pleasure  of  the  indorser.-  But  if  no  auo! 
are  expressed  in  the  indorsement,  the  law  fixes  the  el 
of  the  undertaking,  and  it  cannot  be  varied  by  parol.' 
again;  "If  an  indorsement  can  be  varied  by  a  contem 
ous  parol  agreement,  to  this  extent,  its  entire  charaet 
be  changed,  and  no  one  ever  know  bow,  or  to  what  exi 
indonier  in  blank  is  bound." 

These  illustrations  are  sufBoient  to  show  the  applict 
the  doctrine  to  the  particular  facts  under  consideratior 
not  to  be  denied  but  what  there  is  a  considerable  dive 
judicial  opinion  upon  the  question  of  indorsements  in 
and  that  there  Is  a  strong  current  of  authority  to  thi 
that  an  indorsement  in  blank  is  not  a  written  instrurae 
consequently  not  entitled  to  its  immunities,  nor  subje 
its  restraints,  but  that  it  may  be  explained  and  expani 
tween  the  parties,  by  parol. 

But  in  our  opinion  the  weight  of  authority  great] 
ponderates  against  the  admission  of  parol  evidence 
agreement  between  the  parties  to  qualify  or  vary  the  ci 
of  indorsement,  whether  it  be  made  in  blank  or  full.  ( 
on  Bills,  144;  Uome  V.  Graham,  3  Camp.,  67;  Oo 
Hardee,  7  Taunton,  159 ;  Mason  v.  Burton,  54  lU.,  354 ; 
V.  Albee,  70  III.,  37;  Wilson  v.  Black,  6  Blaokf.,  509; 
Pile,  37  Ind.,  107;  Barnard  v.  Gasline,  23  Minn.,  19fi; , 
V.  Cole,  3  Colorado,  114j  CottreU  v.  Conklin,  i  Due 
Dale  V.  Gear,  88  Conn.,  16 ;  Fassin  v.  Eubbard,  65  N.  "X 
Howe  V.  Merrill,  5  Cush.,  80;  Prescott  Bank  v.  Cat 
Gray,  217;  Barry  v.  Morse,  3  N.  H.,  132;  Stubbg  v.  0 
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4  Ga.  108 ;  Chaddock  v.  Vanness,  35  N.  J.,  519 ;  Bank  of  U.  8. 
V.  Dunn,  6  Peters,'51;  Woodward,  Baldwin  &  Co.,  v.  Foster, 
18  Oratt.,  208  J  Parsons  on  Bills  and  Notes,  vol.  2,  521.) 

Some  of  the  authorities  cited  show  that  there  are  a  few 
classes  of  cases  that  form  an  exception  to  the  rule  stated, 
{Jones  V.  Albee,  70  IlL,  37;  Dale  y.  Gear,  38  Conn.,  16;)  but 
the  question  in  this  case  does  not  fall  within  the  principle  of 
any  of  these  excepted  case^,  and  upon  which  it  is  unnecessary 
for  us  to  express,  any  opinion. 

.  The  rule  that  parol  evidence  is  not  admissible  to  contradict 
or  vary  a  written  contract,  i^  founded  in  the  highest  princi- 
ples of  public  policy,  and  there  is  no  class  of  contracts  to 
which  it  should  be  more  inflexibly  applied  than  to  those  con- 
nected  with  bills  of  exchange  and  promissory  notes. 

The  contract  by  a  blank  indorsement  is  fixed  by  law,  and 
sliould  not  be  rendered  uncertain  by  parol  any  more  than 
when  written  out  in  fulL  "And  since  the  same  injurious 
results  would  flow  from  permitting  the  legal  effect  of  an  in- 
dorsement in  blank  to  be  destroyed,  as  if  it  were  an  indorse- 
ment in  full,  no  indulgence  should  be  granted  to  the  foriner 
contAct  over  the  latter.  Otherwise^,  indeed,  no  one  can  ever 
know  how,  or  to  what  extent,  an  indorser  in  blank  is  bound.'' 
(2  Parsons  on  Noted  and  Bills,  521.}  It  follows  that  the 
jud^^ment  must  be  reversed. 

Judgment  reversed. 
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HOWB  V.  TAYLOR,  et  al.  ■ 
Pabol  BnsiNcr  Aduissibli  to  Pboti  Contents  op  Lost  Instbdhxn7 
Wbere  tb«  aodertaldng  of  s  county  clerk  hu  been  copied  into  a  book  no 
required  bj  law  to  be  kept,  »nd  both  the  original  &nd  mitehcopy  hiv 
boen  loRt  or  stolen,  and  no  better  eridenee  oan  be  pKduoed,  npon  Mt 
ittt^toTj  proot  ef  tke  eorrectfeu  »f  tuck  oopj,  pftrol  evideoM  of  it 
oonte)its  is  ftdrnjinble  upon  ao  issue  u  to  th»  cgnteota  oC  the  origins 
oudertakiDg, 

.EmuNci — Omquii  tiMDiRTAKiita. 
Tti«  teetimonj  of  ft  defeodant,  in  a  snit  brought  for  the  porpoae  of  eharg 
ing-him,  with  otben,  w  sarert^  oU  Bueh  uadertakiDg,  that  he  bat  n 
recolleetion  of  fakTlti(  eitlm  Mao  or  atgncd  the  wme,  la  tttj  unaatia 
faetoir  «»<d  entitled  to  but  little  weight,  when  the  cireum-tince 
etroogly  indicate  that  poaitive  information  on  the  aubject  i>  in  hi 
poaeesaio'n,  or  within  bia  reach. 

Dauaoes — UcASUU  Of. 
The  amount  which  a  part]'  injnred  hj^  the  mistake  of  a  eonnty  clerk,  Ii 
recording  a  mortgage  on  real  pToperty,  tubaequently  eonve^'ed  bj  tb 
mortgagor  to  a  bona  fld»  pnrehaser  for  nine,  t«  entftled  to  leosTe 
from  the,  anntlea  in  auek  nndertaking,  ia  the  value  of  the  mortgage) 
propertT^  at  the  time  Qf  euch  eonvej^nee. 

Appeal  from  Colmnbia.    The  facts  are  stated  in  tke  opMon 

/.  Catlin  and  B.  K^Un,  for  appellants. 

There  is  nothing  in  the  record  firom  which  it  can  be  reason 
ably  inferred  that  an  of&cial  undertakiqg  was  ever  executec 
by  Williams;  that  the  sureties  signed  or  justified  to  it,  or  thai 
it  was  delivered,  approved  or  filed.  The  record  of  the  county 
court,  offered  by  the  respondent  to  sustain  his  allegation  thai 
such  an  undertaking  was  executed,  reads  as  follows;  "C.  H 
Williams  came  into  court  and  filed  his  bend,  which  waa  dulj 
examined  and  approved  by  the  court"  The  record  does  not 
show  that  there  were  any  sureties  on  the  bond.  There  is  n( 
analogy  between  bonds  and  nndertakinga.  (City  of  Sacra- 
mento V.  Dunlap,  11  Cal.,  424;  Curtis  v.  Richards,  9  Cal, 
33.) 

The  loss  of  the  undertaking  must  be  proved  by  the  best 
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attainable  evidence.  Before  a  part;sr  can  prove  the  contents  of 
a  paper,  whether  it  is  produced  or  lost,  he  must  prove  the  ex- 
istence of  an  original  and  its  execution.  (17  Mo.,  40;  3  N. 
T.,  424;  39  Mo„  519;  65  N.  T„  127.) 

Secondary  evidence  of  the  contents  of  a  written  instru- 
ment, when  allowed,  does  not  obviate  the  necessity  of  proving 
the  genuineness  of  the  instrument,  but  renders  it  more  im- 
perative.    (56  N.  Y.,  618.) 

An  effort  is  made  to  show  that  the  appellants'  names  were 
to  the  instrument.    But  there  is  i^  evidence  showing  that 
they  signed  and  executed  it,  or  authorized  its  execution.    The 
fact  in  controversy  as  to  the  execution  of  the  instrument  is» , 
whether  or  not  appellants  did  sign,  or  did  authorize  their' 
names  to  be  signed  to,  the  paper.     (13  Iowa,  228.). 

WiUiam  Strong  A  8<m8,  for  respondent 

This  is  a  peculiar  case,  and  it  is  to  the  credit  of  the  state  that 
this  is  the  first  time  the  supreme  court  has  been  called  upon 
to  try  a  case  of  this  kind. 

The  writing  and  its  record  would  certainly  be  the  best  evi- 
dence, but  they  are  gone  and  it  is  not  within  the  power  of  the 
party  to  produce  them.  The  rule  requires  that  the  best  evi- 
dence be  produced,  yet  this  rule  is  construed  to  mean  ty  best 
evidence,  the  best  that  is  within  the  power  of  the  party  to 
produce.  This  must  depend  upon  the*  circumstances  of  the 
particular  case.  If  original  evidence,  without  the  fault  of  the 
party,  is  wanting,  then  secondary  is  admitted ;  if  direct  cannot 
be  had,  then  indirect  Any  and  every  circumstance  out  of 
which  a  presumption  can  arise  or  an  inference  be  drawn  in 
support  of  the  ultimate  facts  to  be  proved,  or  any  part  of  them, 
is  admissible,  from  the  necessity  of  the  case. 

It  is  impossible  to  lay  down  a  d^finit^  rule  which  shall  bet 
applicable  to  all  cases.  The  nearest  approximation  to  such  a 
rule  may,  perhaps,  be  stated  in  the  following  terms: 

All  evidence  which  tends,  in  the  slightest  degree,  to  en- 
lighten the  mind  of  the  court  or  trier  upon  the  matter  in 
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issue,  which  the  nature  of  t^e  case  admits,  or  which,  with 
fault  of  the  party  offering  it,  is  the  best  that  he  can  prodi 
in  admissible;  arid  such  weight  ia  to  be  given  to  the  en 
testimony  as  under  all  the  eircumstancea  it  naturally  has  n] 
the  mind  of  the  trier.  And  if,  from  all  the  facts  and  eirci 
slances  proved,  the  triers  can  arrive  at  a  satisfactory  cOn( 
sion,  as  to  the  preponderance  of  evidence,  tbey  must  so  dec: 
The  proof  need  not  be  free  from  doubt.  (Code,  sees.  ( 
635,  subd.  5,  7.) 

The  question  whether  the  entry  of  a  copy  of  this  unc 
taking  of  the  county  clerk  in  the  book  called  Miscellane 
Records,  is  a  technical  record,  has  some  bearing  upon 
iveig'.it  to  be  given  to  some  of  the  testimony  in  this  case. 

The  question  is  not  whether  it  is  a  copy,  made  by  etat 
competent  priniaiy  evidence,  to  take  the  place  of  the  origij 
without  accounting  for  ils  son -production,  but  is,  whether 
original  beiug  lost,  and  there  bein^  no  possibility  of  prod 
ing  a  reiiord  copy,  or  a  sworn  copy,  the  court  will  not  rect 
this  testimony  as  t^e  best  that,  under  the  circumstances,  i 
be  produced,  and  give  it  such  weight  as  it  must  naturi 
have.  The  probability  that  a  copy  written  in  the  MJsce 
neous  Records  by  an  officer  who  was  acting  under  the  be 
that  he  made  it  in  the  line  of  his  duty,  is  correct,  is  as  gi 
as  that  a  technical  record,  made  by  tHe  same  ofQcer  in 
actual  pcrformaQce  of  a  duty,  is  a  correct  copy,  and  if  i1 
the  best  evidence  that  the  party  can  produce,  it  is  admissi] 
and  if  lot.  its  contents  can  be  proved  in  the  same  mannei 
the  contents  of  the  ori:;inal,  to  prevent  a  failure  of  just 
We  cite  1  Greenleaf  Ev.,  sec.  &09:  1  Wharton's  Law  of  I 
se33.  13,  10  J;  15  Wall.,  123;  20  WaU.,  226,  240,  245. 

By  the  Court,  T/atson,  J. : 

The  respondent  brought  this  suit  to  recover  damages,  or 
sioned  by  oiTicial  dereliction,  from  tbe  appellants  as  surel 
on  the  official  undertaking  of  C.  II.  Williams,  formerly  coui 
clerk  of  Columbia  county.     The  undertaking  itself  had  bi 
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Or  stolen  prior  to  the  commencement  of  the  suit,  which 
this  court  has  already  held  entitled  respondent  to  seek  his 
relief  in  equity.     (Howe  v.  Taylor,  6  Or.,  284.) 

The  only  Questions  we  have  now  to  consider,  relate  to  the 
competency  and  sufficiency  of  the  evidence  to  sustain  the 
decree  which  the  respondent  recovered  in  the  court  below, 
the  facts  that  respondent  lost  his  security  by  the  failure  of 
the  clerk  to  record  his  mortgage  properly,  and  that  the  debtor 
has  been  insolvent  ever  since,  cannot  be  denied.  The  value 
of  that  security  will  be  considered  hereafter. 

The  first  question  to  be  disposed  of  is,  whether  Williams 
ever  gave  an  official  undertaking.  As  already  stated,  the  un- 
dertaking, if  there  ever  was  one,  as  well  as  the  record  of  the 
same,  were  either  lost  or  stolen  before  the  suit  was  instituted. 
Of  this  fact  there  can  be  no  doubt,  and  upon  it  there  need  be 
no  decision. 

The  evidence  of  Qeorge  Merrill,  who  was  clerk  during  the 
period  in  which  it  occurred,  fully  establishes  this  fact.  If 
eorroboration  were  needed,  the  appearance  of  the  volume  of 
Miscellaneous  Records,  with  the  leaves  torn  out,  upon  which 
the  index  to  the  volume  locates  the  record  of  Williams'  un- 
dertaking as  county  clerk,  would  amply  supply  it.  We  are 
folly  satisfied  with  the  foundation  that  has  been  laid  for  the 
introduction  of  secondary  evidence. 

Williams  testifies  to  his  appointment  as  county  clerk  of 
Columbia  county,  and  to  his  giving  an  undertaking  therefor, 
beth  Pope,  who  was  county  judge  at  the  time,  also  testifies  to 
the  same,  effect.  The  undertaking  was  delivered  by  Williams 
to  Pope  for  acceptance  and  approval.  Both  testify  that  it  was 
accepted.  The  record  of  the  county  court  shows  that  Williams 
was  appointed,  and  that  his  undertaking  was  accepted  and  ap- 
proved, December  4,  1871. 

Williams  thereupon  entered  upon  the  discharge  of  his  offi- 
cial duties,  and  continued  in  the  office  until  he  was  succeeded 
by  Merrill,  July  1,  1872,  and  no  one  is  shown  to  have  ever 
questioned  his  authority  to  do  so.    Merrill  found  an  under- 
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taldttg  in  the  office  after  his  term  commenced,  which  pv 
ported  to  be  the  official  undertaking  of  C.  H.  Williams 
county  clerk.  He  also  found  a  copy  of  it  in  one  of  the  volom 
of  Miscellaneous  Records  of  Columbia  county,  and  they  i 
nained  there  until  about  Soptember,  1874,  when  they  we 
missed  and  could  not  be  found  after  diligent  search. 

We  hardly  need  to  invoke  the  presumption  of  law,  th 
official  duty  has  been  regularly  performed,  to  satisfactori 
eetablish  the  fact  that  WilH&ms  did  give  an  official  underta 
ing  when  he  was  appointed,  which  was  accepted  and  approv< 
by  the  county  court.  The  evidence  upon  this  point  seems 
us  conclusive,  and  there  is  none  to  the  contrary.  But  it  w 
necessary  for  the  respondeat  to  prove  not  only  that  WiUiax 
gave  an  official  undertaking,  but  that  it  was  the  undertakii 
(leseribed  in  the  complaint.  {Stickney  v.  Stickne]/,  21  '. 
H.,  61.) 

The  undertaking  declared  on  ia  substantially  in  the  foi 
giyen  in  the  statute.  This  statute  was  in  force  then,  and  hi 
been  for  seyen  years.  Does  the.  evidence  in  the  ease  she 
that  such  was  the  form  of  the  ondertaklng  which  Williai 
gayet  We  have  examined  the  numerous  authorities  on  U 
point,  in  connection  witli  the  evidence,  with  considerable  cai 
and  have  eome  to  the  conclusion  that  the  allegations  in  i 
complaint,  upon  this  subject,  are  fairly  sustained.  We  ha 
heretofore  found  that  an  official  undertaking  was  given,  t 
cepted,  approved  and  acted  upon.  We  have  noticed  the  cbi 
acter  of  tbe  legal  presumption  applicable  to  the  oircumstanc 
developed  by  the  evidence,  and  we  need  only  suggest  that  U 
presumption  is  equally  favorable  to  the  respondent  here, 
will  be  presumed,  in  the  absence  of  any  evidence  to  the  co 
trary,  that  the  undertaking  was  substantially  in  oomplian 
with  the  requirements  of  law.  But  the  decision  of  this  poi 
doe^  not  depend  altogether  on  mere  legal  presumptioi 
Williams  swears  that  he  gave  an  undertaking  which  he  su 
fiosed  was  the  correct  and  right  bond  for  him  to  give.  1 
does  not  know  if  it  complied  with  tbe  general  statutes 
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testifies  that  so  far  as  he  knows  the  undertaking  was 
iual  form  and  property  signed.  Merrill  testifies  that 
<ett  of  hia  recollection,  it  was  in  proper  ^ape  and 
['hat  he  has  no  reooUection  of  noticing  anTthing  wrong 
iar  abont  it.  That  to  the  best  of  bis  knowledge  and 
ion  it  was  in  the  form  given  in  the  statute,  and  to  the 
Oregon,  in  the  amount  of  ten  thousand  dollars,  and 
justification  of  the  sureties  accompanied  it. 
tve  assumed  as  a  legitimate  and  satisfactory  inference 
undertaking  which  Merrill  found  in  the  clerk's  office 
liis  tenn,  was  the  same  that  'Williams  gave,  and  we 
dtrabt  of  the  correctness  of  this  view.  But  we  think 
imony  of  F.  D.  Winton,  as  to  the  contents  of  the 
tieh  was  abstracted,  as  we  have  seen  from  the  Miscel- 
Becords,  should  also  receive  some  consideration. 

0  not  find  from  the  evidence  that  he  ever  saw  the 
undertaking,  but  his  testimony  seenu  to  be  based 

K>  far  as  it  touches  this  matter,  upon  his  recollection 
he  saw  in  the  copy,  in  the  Miscellaneous  Beeords, 
ts  abstraction.  Appellants  claim  that  his  testimony 
toint  eamiot  be  received.  But  from  all  the  facts  and 
:ances  disclosed  by  the  evidence,  we  are  fully  satisfied 

1  was  a  correct  copy"  of  the  original,  and  both  being 
think  parol  evidence  of  the  contents,  of  the  copy  was 
lie.     (Winn  v.  Patlerton,  9  Peters,  668;  Eedrick  r. 

15  WaU„  123.) 
Fithout  the  testimony  of  Winton,  we  should  still  hold 

contents  of  the  undertaking  declared  on  were  satis- 
'  esUblisfaed.     (Poaten  v.  Bassette,  5  Cal.,  267.) 
undertakings  are  comparatively  simple  and  unifonh 

provisions;  and  the  same  degree  of  particularity,  in 
if  of  their  contents  when  lost,  does  not  appear  to  us 
i^uisite,  as  in  the  case  of  lost  instruments  of  a  private 


are  some  other  matters  proper  to  be  consridered  in 
lection.    This  record  was  obviously  made  by  "Williams' 
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deputy,  S.  Q.  Caodle,  and  during  his  tcdrm.  As  it  was  a 
leqtiiTtd  by  statute,  it  was  done  witb  tba  sanction,  if  not  a 
aer  the  auperviaioQi;  of  the  county  court.  That  Buch  was  tl 
custom  in  Columbia  county  is  evident.  It  was  designed  for  pu 
,  lie  inspection  and  lue,  to  afford  greater  security  for  the  ori^ 
aal,  and  to  subserve  the  conveoieoee  both  of  the  public  az 
of  the  officra'  having  the  legal  custody  of  the  original.  Tl 
opportunities  for  imposition  or  mistake  were  for  these  reasoi 
quite  lipiit;ed,  and  hardly  worth  considering,  in  the  absem 
of  any,  evidence  tending  to  show  any  grounds  for  suspicii 
that  this  record  was  not  fairly  and  correctly  made. 

But  the  more  important  and  difSeult  question,  whether  tJ 
appellants,  or  any  pf  them,  were  sureties  on  that  undertakin 
stiU  remains  to  he  determined,  Williams,  himself,  wht 
asked  to  state  who  were  sureties  on  his  official  undertakin 
answered  that  he  did  not  know.  In  answer  to  specific  que 
tions  as  to  each  of  the  defendants,  he  says  he  is  inclined 
think  B.  F.  Oiltner  was  not  a  surety,  as  he  was  not  friend 
toward  him  at  that  time.  That  he  does  not  think  that  Jam 
Dart  was  a  surety,  but  gives  no  reason  for  his  belief.  Th 
he  does  not  think  Wagner,  Yeargain  or  Caples  were  snretif 
because  they  were  politically  opposed  to  his  appointmei: 
That  he  is  inclined  to  think  Jod  Hamilton  was  a  surety,  b] 
ib  not  sure.  As  to  the  other  defendants  he  does  not  know  i 
remember.  Pope  does  not  recollect  who  the  sureties  wei 
but  thinks  the  undertaking  was  properly  signed. 

S.  G.  Caudle,  who  was  Williams'  deputy  when  the  mistal 
in  recording  the  QUlahan  mortgage  occurred,  and  also,  accor 
ing  to  Williams'  testimony,  obtained  all  the  sureties  on  t] 
undertaking,  and  conducted  the  whole  business,  could  n 
recollect  who  any  of  the  sureties  were. 

The  appellants,  Miles,  Caples,  Yeargain,  Benham,  Giltnt 
Dart  and  Taylor,  were  examined  by  the  respondent  Benhai 
only,  positively  denied  havi];ig  either  seen  or  signed  the  a 
dertaklng.    The  rest  had  no  recollection  of  having  done  i 

Qeorge  Merrill  testifies  that  the  original  undertaking. 
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pages  in  the  Miscellaneous  Record  coataioing  the 
.bstracted  from  his  office  about  August  or  Septem- 
ind  that  he  .believes  them  to  have  been  stolen, 
dex  showing  that  the  undertaking  bad  been .  re- 
he  missing  pagea  is  in  the  handwriting  of  S.  G. 
i  further  says,  that  to  the  best  of  his  recollection 
he  names  of  the  appellants,  Taylor,  Miles,.,  Dart, 
Siltner,  and  also  the  name  of  one  T.  C.  Elnngton, 
J  undertaking.  His  teatinjony .  shows,  also,  that 
ia,  Giltoer,  Dart  and  Caples  came  to  his  office  to 
e  on  the  bond.  That  some  of  them  eame  several 
hat  Samuel  Miles  looked  at  the  undertaking  more 

The  last  time  he  was  in  the  office  was  two  or 

before  the  undertaking  was  stolen.  All  of  Mer- 
ony  is  to  the  best  of  his  recollection  and  belief 
taking  it  in  connection  with  all  the  surroundings, 

as  fuUy  impressed  by  it  with  the  truth  and  cor- 
vhat  he  thus  asserts,  as  we  could  have  been  bad  it 
most  positive  character. 

eut  to  ua  that  he  testified  to  nothing  detrimental 
[lanCs,  except  that  which  he  firmly  believed  to  be 

which  he  had  the  best  opportunities  of  knowledge. 
ition  and  belief  as  to  who  were  sureties  on  the 
',  are  not  wholly  based  on  seeing  the  names  on 
lent,  but  upon  the  additional  fact  that  his  exam- 
'e  made  at  the  instance  of  these  very  parties  whose 
id  find  there.  He  does  not  recollect  having  seen 
f  Benham,  Hamilton,  Wagner  or  Teargain  on  the 
:,  nor  of  any  one  of  these  coming  to  his  office  to 
it  the  matter.  We  are  satisfied  that  his  testimony 
hful  and  accurate,  and  that  it  is  not  eounterbal- 
Le  negative  and  unsatisfactory  evidence  of  Miles, 
t,  Giltner  and  Caples,  to  which  we  have  already 

estiSed  that  to  the  best  of  his  recollection  tbe 
;  was  accompanied  by  the  justification  of  the  ^re- 
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ties,  and  that  the  names  of  the  appellanta,  Tttylor,  1 
Wagner,  Benham,  Yeargain  and  Oittner,  and  also  the  i 
of  T.  C.  £Irington,  were  on  the  undertaking  as  sureties, 
opportunities  for  knowing  and  recollecting  the  names  oi 
undertaking  were  not  equal  to  Merrill's,  and  we  thini 
liability  to  mistake  much  greater.  We  have  concluded 
so  far  as  it  corroborates  Merrill's  it  should  he  coilsidered 
that  it  is  not  sufficient  to  fasten  the  liability  of  Ben 
Wagner  and  Yeargain. 

Hamilton  has  not  appealed,  and  it  is  therefore  uonece 
to  discuss  the  effect  of  the  evidence  as  to  him.  There  ia 
testimony  as  to  the  admissions  of  the  appellants  Miles, 
lOr  and  Dart.  Judge  Strong  testifies  that  Miles  told  him 
he  was  a  surety  on  this  undertaking.  Miles  denies  any  i 
lection  of  making  any  such  admission,  but  says  if  he  did  i 
it,  it  was  in  the  way  of  a  joke.  Such  a  denial,  it  seems  t 
is  not  entitled  to  much  weight,  in  opposition  to  the  po) 
testimony  of  Judge  Strong. 

The  testimony  of  Nelson  and  Maiy  Hoyt  shows  a  sub 
tial  admission  by  Taylor  that  he  was  one  of  the  suretit 
liie  undertaking,  and  has  every  appearance  of  accuracy 
candor.  Taking  Taylor's  testimony  on  tliis  subject  altoge 
i1  cannot  he  construed  into  a  positive  denial  of  the  admi: 
Wintoh  testifies  to  a  similar  admission  by  Dart.  It 
hardly  be  claimed  that  Dart  has  denied  it.  He  gives  wh: 
terms  the  substance  of  the  conversation,  in  which  Wi 
says  the  admission  was  made.  In  his  version  of  that  coi 
satioQ  no  admission  appears.  But  it  seems  to  us  it  must 
been  in  the  power  of  the  appellants  to  have  furnished 
direct,  positive  and  satisfactory  evidence  that  (hey  wen 
sureties  on  the  undertaking,  if  that  had  been  the  fact, 
they  did  famish,  and  they  cannot  complain,  after  respoii 
had  made  out  a  prima  fade  case,  if  their  failure  to  do 
held  to  afford  ground  for  an  inference  unfavorable  to 
defense. 
,    We  are  convinced,  after  a  thorough  examination  of  si 
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at  the  appellants,  T.  H.  Taylor,  Samuel  A.  Mites, 
T,  James  Dart  and  Hezekiah  Caples  were  sureties 
al  undertakiug  of  C.  H.  Williaiiis,  and  must  be 
far  the  loss  ocQasioned  by  the  mistake  of  their 
Bot  we  are  not  satisfied  tkat  tlie  evidence  is  suffi- 
ify  the  same  conclusion  as  to  the  appellants,  John 
.  L.  Wagner  and  D.  J.  Teargain,  and  hence  we 
jpondent's  ease  not  made  out  as  to  them. 

to  the  amount  of  damages  respondent  is  entitled 
re  are  compelled  to  differ  with  the  decision  of  the 
Gillihan  and  wife  conveyed  the  land  covered  by 
i  mortgage  to  Semple,  August  23,  1872.  The 
testifies  that  he  became  aware  of  the  mistake  in 
movements  were  put  upon  the  land  in  1874,  by 
rantees,  which  increased  the  value  of  t3ie  premises 
ed  or  one  thousand  dollars. 
t  think  the  evidence  warrants  the  conclusion  that 

after  the  mortgage  was  given,  up  to  the  date  of 
ments  in  1S74,  the  value  of  the  premises  exceeded 
[red  dollars ;  and  this  amount,  with  ten  per  cent. 

annum  from  the  date  of  the  conveyance  to  Sem- 
eoncluded  the  respondent  ought  to  recover  from  the 
whom  we  have  found  were  sureties  on  Williams' 
,  and  Joel  Hamilton,  with  his  costs  of  suit  against 
larties  in  the  court  below,  and  against  said  appel- 
B  court;  and  that  the  appellants,  John  Benham, 
ler  and  D.  J,  Teargain  are  entitled  to  their  coats 
respondent,  both  in  the  court  below  and  ou  this 


e  is  modified  accordingly. 
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ODELL  V.  CAMPBELL. 
JuDOMBHTS  or  CouBTS  or  Ginebai.  Jubisdictioh. 
There  is  no  presumption  in  favor  of  courts  of  general  jurisdictioD,  tc 
ks  to  matters  and  persons  falling  within  the  scope  of  that  jar 
tion.  Where  the  proceeding  is  special,  and  outside  of  that  ge 
scope,  either  as  to  eubjeeta  or  peitoni,  the  preeumption  ceases, 
the  record  must  show  a  compliance  with  the  special  autborit 
which  the  extraordinary  jurisdiction  is  exercised. 

BuuuoNs — Sebvici  bt  Pubucatiov. 
Where  the  order  for  publication  omits  to  direct  that  a  cop;-  of  the 
mens  and  complaint  be  mailed  to  the  defendant,  addrcasad  b 
place  of  leaidenee,  and  there  is  nothing  in  the  reeord,  or  in  the 
recited  in  the  order  to  exeuse  such  omission,  the  requirements  o 
statute  are  not  complied  with  bj  mere  publication,  and  the  c 
.  and  the  serriee,  and  the  judgment  following  it,  are  void. 
Btatutb  icnsT  bb  SrairTTLT  Coicfubd  Wtfh. 
Where  the  statute  preseribee  certain  things  which  the  sninmona  pnU: 
eball  contain,  the;  must  be  deemed  essential  and  necessary,  ant 
absence  of  any  of  them  is  not  a  compliance  with  its  requireio 
and  is  fatal  to  the  jurisdiction. 

Pttoor  or  Sebvicb  by  Poblication. 
Where  the  service  of  summons  is  had  b;  publication,  proof  thereof 
only  be  made  bj  the  affidavit  of  the  printer,  or  his  foreman,  o 
prineipal  tletk,  and  the  affidavit  should  state  that  the  person  ts 
the  same  holds  one  of  these  positions.  An  affidavit  eommencii 
this  way:  "A.  B.,  editor  of  the  Oregon  Statesman  newspaper,  * 
being  sworn  saj,"  etc..  Is  insufficient,  and  would  not  give  the  i 
jariadietion  of  the  defendant 

JmxivENT — EmcT  or  VsnoE  'Bsenu^. 
Am  averment  of  due  pnblicatton  of  a  eniiimons,  in  a  judgment  « 
which  appear*  from  the  reeord  to  be  untrue,  or  is  not  affirmat 
supported  by  the  facts  contained  in  such  record,  ia  a  nullity,  and 
be  disregarded. 

Appeal  from  Yamhill.     The  facts  are  stated  in  the  opii 

John  Burnett  and  W.  R.  Willis,  for  appellant. 

WUliam  Strong  d  Sons,  and  H.  t&  A.  M,  Hurley, 
respondent. 

By  the  Court,  Lord,  C.  J. . 

This  is  an  action  to  recover  real  property.  The  compi 
is  in  the  usual,  form.     The  answer  denies  the  material  a 
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le  GOmplaiiit,  and  ftllegefl  title  and  rig^htful  posses- 
defendant,  and  also  improvements  of  the  valne  of 
d  dollars.  The  reply  denies  the  new  matter  set  up 
wer.  The  cause  being  at  issue,  a  trial  was  had 
Ited  in  a  judgment  in  faror  of  the  defendant  for 
ion  of  the  land,  from  which  an  appeal  has  been 
lis  court 

roceeding  to  examine  the  principal  matter  in  con- 
is  necessary  to  dispose  of  an  objection  which  the 
indats  is  fatal  to  the  appeal.  This  objection  is, 
signment  of  errors  is  not  in  compliance  with  the 
lause  it  does  not  specify  the  grounds  of  error  upon 
appellant  intends  to  rely.  Technically  the  assign- 
rors  is  not  as  formally  stated  as  it  might  be — in 
;  it  is  susceptible  of  improvement — but  at  the  same 
cifles  the  grounds  of  error  with  snflBcient  distinet- 
:ify  the  respondent  of  the  objections  upon  which 
nt  intends  to  rely.  This,  we  think,  is  a  sufficient 
with  the  statute. 

ed:  Both  parties  in  this  action  claim  title  throi^b 
Odell,  the  donor  of  the  United  States;  the  appel- 
OTuveyance  made  directly  to  himself,  on  the  17th 
>ber,  1879,  and  the  respondent  by  a  sheriff's  deed, 
m  through  a  sale  by  the  sheriff  upon  a  judgment 
gainst  the  said  Russell  B.  Odell,  on  the  10th  day 
er,  1863,  in  favor  of  Abram  Coovert.  It  appears 
'eoord,  that  on  th6'4th  day  of  March,  1863,  one 
ivert  commenced  an  action  in  the  circuit  court  for 
iinty,  against  the  said  BnsseU  B.  Odell,  and  on  the 
sued  out  at)  attachment,  and  on  the  6th  day  of 
13,  the  sheriff,  under  tiie  writ,  attached  the  real 
ught  to  be  recovered  in  this  action, 
ib'of  the  action  was  commenced  before  the  adop-' 
code,  but  all  subsequent  proceedings  were  taken, 
affidavit  for  order  of  publication  of  summons,  pub-' 
saine,  proof  of  publication,  rendition  of  judgment, 
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sale  of  property,  etc.,  after  the  code  wwt  into  effect,  on  t 
first  day  of  June,  1863. 

The  point  in  controversy  is  the  validity  of  tiie  title  obtain 
under  this  judgment,  which  is  assailed  coUateraUy  for  want 
jurisdiction.  The  judgment  was  rendered  by  a  court  of  gc 
egcsl  jurisdiction,  upon  default,  against  an  absent  defends 
without  the  territorial  limits  of  the  state,  upon  eonstructi 
service  by  publication. 

When  auch  a  judgment  is  produced  in  evidence,  tlie  auttu 
ity  for  its  rendition  must  appear  upon  the  face  of  its  recot 
In  such  case  the  jurisdiction  depends  upon  a  strict  oomplian 
with  the  statutoty  regulations,  or  the  judgment  rendered  w 
be  a  nullity.  The  presumptions  of  jurisdiction  which  ez: 
iu  favor  of  the  judgments  of  a  court  of  general  jurisdictic 
when  proceeding  according  to  the  coarse  of  the  common  la 
ceases  when  the  authority  to  render  the  judgment  ifl  made 
depend  upon  a  prescribed  mode,  according  to  special  statute 
provisions.  This  distinction  is  deep  rooted  in  the  law,  ai 
has  been  stated  with  great  clearness  by  Mr.  Justice  Field, 
Oalpin  V.  Page,  3  Sawyer,  109:  "When  a  judgment  of  sn 
ft  court  is  produced,  relating  to  a  matter  falling  within  t 
general  scope  of  ita  powers,  the  jurisdiction  of  the  court  w 
be  presumed,  even  in  the  absence  of  the  former  proceedinj 
or  steps  by  which  the  jurisdiction  was  obtained,  and  su 
juiisdiction  eannot  ordinarily  be  assailed,  except  on  a  writ 
error  or  appeal,  or  some  oHier  direct  proceeding.  But  wh< 
the  judgment  of  such  a  court  relates  to  a  matter  not  fallii 
within  the  general  scope  of  its  powers,  and  the  authority 
the  court  over  tbe  subject  can  only  be  exercised  in  a  prescrib 
manner,  not  according  to  the  course  of  the  common  law, 
the  judgment  is  against  a  party  without  the  territorial  limi 
of  the  court,  who  was  not  served  within  those  limits,  and  d 
not  appear  to  the  action,  no  such  presumption  of  jorisdietii 
can  ariso.  The  judgment  being  as  to  ita  subject  matter 
persons  out  of  its  ordinary  jurisdiction,  authority  for  its  re 
dition  must  appear  upon  the  face  of  its  record.    In  oth 
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lere  ia  no  presumption  in  favor  of  the  jadgments  of 
general  jarisdictioD,  except  aa  to  matters  and  per- 
ing  within  the  scope  of  that  general  jurisdiction, 
e  proceeding  ia  special,  and  oatside  of  that  general 
her  as  to  subjects  or  persons,  the  presumption  ceases, 
record  must  show  a  compliance  with  the  special 
by  which'  the  extraordinary  juriadiction  is  exercised, 
tnne  is  an  obTious  deduction  from  principle,  and  is 
by  adjudged  cases  almost  without  number,  in  the 
irarta  of  the  several  states,  and  in  the  supreme  court 
Jnited  States.  There  is  running  all  throi^h  the 
he  emphatic  declaration  of  the  common  law  courts, 
lecial  authority  conferred  upon  a  court  of  general 
on,  which  is  exercised  in  a  mode  different  from  the 
the  common  law,  must  be  strictly  pursued,  and  the 
lUst  disclose  the  jurisdiction  of  the  court.  On  this 
he  esses  speak  a  uniform  language,  with  scarcely  « 
it  voice." 

inciple  to  be  deduced  from  this  is,  that  when  a  party 
the  protection  of  a  judgment  rendered  against  an 
ifendant,  who  never  appeared  in  the  action,  and  who 
he  time  of  the  alleged  service,  without  the  territorial 
the  state,  the  burden  of  establishing  the  jurisdiction 
)urt  to  render  the  judgment  is  imposed  upon  such 
bat  no  presumption  of  jurisdiction  will  be  indulged 
1  the  judgment,  but  that  the  statutory  requirements, 
1  jurisdiction  is  acquired,  must  be  strictly  complied 
1  thus  the  authority  of  the  court  to  render  the  judg- 
de  affirmatively  to  appear  upon  the  face  of  the  record. 
E  now  to  inspect  the  record  of  the  proceedings  in  the 
"Joovert  V,  Odell,  for  the  purpose  of  ascertaiDing,  in 
ty  with  these  principles,  whether  the  court  acquired 
ion  to  render  the  judgment  under  which  the  respond- 
18  title  to  the  property  sought  to  be  recovered.  The 
for  an  order  of  publication  docs  not  undertake  to 
probative  facts,  nor  even  so  much  as  to  repeat,  in 
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certain  particulara,  the  langu^e  of  the  statute,  or  ite  equi 
leot  in  substance.  ,  It  states,  for  instance,  "that  defen^ai 
residence  is  not  known  to  affiant,"  jiut  it  does  not  st 
that  hia  residence  cannot  be  ascertained  by  him  with  reas 
able  diligence,  much  less  the  acts  oonstitating  due  diligei 
Tested  by,  Forbes  t.  Hyde,  31  CaL,  350,  which  was  cited  t 
approved  by  Mr,  Justice  Deady,  in  Neff  v.  Pennoyer,  3  Sj 
yer,  289,  with  great  force  and  reasoning,  the  affidavit  is  fati 
defective  in  more  than  oas  particular.  But  inaamaeh  as 
supreme  court  of  the  United  States,  in  the  last  named  at 
5  Otto,  721,  held  that  defects  in  the  affidavit  could  only 
taken  advantage  of  on,  appeal,  or  some  other  direot  proG« 
ing,  and  could  not  be  urged  to  impeach  the  judgment  col 
eraUy,  and  as  the  defects  in  the  affidavit  will  not  change 
conclusion  we  have  reached,  the  further  consideration  of 
affidavit  is  dismissed  without  expressing  any  opinion  on  t 
point 

The  order  of  publication  recites  that  "it  appearing  to 
undersigned  judge  that  the  defendant,  Russell  B.  Odell, 
the  within  entitled  action,  cannot  be  found  in  this  stt 
tliat  a  cause  of  action  exista  against  him,  it  is  theref 
ordered  that  service  be  made  on  the  said  defendant.  Rub 
B.  Odell,  by  publication  of  notice  in  the  Oregon  Statesn 
newspaper,  of  the  pendency  of  this  action,  once  a  week 
the  space  of  six  weeks."  The  order  directs  the  publicatiMi 
the  notice,  but  it  does  not  also  direct,  as  the  statute  requi 
that  a  copy  of  the  summons  and  complaint  be  deposited 
the  post-office,  directed  to  the  defendant  at  his  place  of  r 
dence,  nor  does  any  reason  appear  in  the  order,  or  in  f 
in  the  record,  for  this  omission.  The  language  of  the  s 
ute  is  explicit — it  re(|uires  that  a  copy  of  the  summons  i 
complaint  must  not  only  be  deposited  in  the  post-office, 
that  it  must  be  done  forthwith,  or  the  facta  excusing 
omission  must  appear  to  meet  the  requirements  of  the  a 
ute.  If,  for  instance,  the  order,  in  addition  to  the  facts  sta 
as  "appearing  to  the  judge,"  had  recited  that  "the  i 
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i  defendant  is  unknown  to  tbe  affiant  and  tax'Qot, 
able  diligence,  be  aacertsined  by  bim,"  then  the 
be  omission,  or  the  fac^  excusing  tbe  direction  of 
le  post-office, would  be  disclosed  upon. the  face  of  tha 
eh  an  order — reciting  tbe  facts  which  did.  appeal 
faction  of  tte  judge — discloses,  aflfirmatively  tbi 
i  the  court  to  exercia^  its  extraordinary  jurisdle- 
when  the  order  of  tbe  court  onjiU  to  direct  a 
le  post-office,  and  there  is  nothing  in  the  record,  or 
a  recited  in  tbe  order,  to.  excuse  .such  omission, 
Dents  of  the  statute  are  not  complied  with  by  mere 
The  statute  contemplates,  if  possible,  that  ac- 
sball  be  bad  of  the  pendency  of  the  action.  De- 
post-office,  directed  to  the  residence  of  tbe  defend- 
be  much  more  likely  to  notify  him  of  the  pea- 
le  setiOD,  than,  publication  of  tbe  summops  ia  a 
however  geperal  its  circulation, 
in  of  thia  direction  of  the  statute  is  founded  in  a 
for  the  rights  of  absent  defendants,  and  as  an  addi- 
lution  to  prevent  the  injustice  of  condemning  any 
d,  or  without  his  day  in  court  It  is  not  sufficient 
idcnce  of  tbe  defendant  is  unknown,  btit  it  i^aust  also 
it  cannot,  with  reasonable  diligence,  be  ascertained, 
the  omission  to  direct  tbe  deposit  in  the  [>03t- 
order  is  an  essential  part  of  proceedings  of  this 
jid  necessary  to  show  jurisdictional  facts,  without 
udgment  will  be  a  nullity^  The  importance,  then, 
;essity  of  the  order  bearing  upon  its  face  the  nec- 
itory  requirements,  becomes  evident.  It  must  not 
the  publication  in  a  paper  designated,  and  for  the 
eribed,  but  it  must  do  more.  The  statute  requires 
t  direct  a  copy  of  the  summons  and  complaint  to 
EA  deposited  in  the  post-office,  directed  to  the 
it  his  place  of  residence,  or  the  facts  excusing  the 
make  such  direction  of  deposit  must  appea;-,  or 
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the  order  allowing  service  by  publication,-  and  the  service 
judgment  following  it,  will  be  void. 

Resort  to  the  affidavit  would  be  of  no  avail.  It  doa 
state  any  facts  which  would  justify  the  omission.  It  m 
slates  that  the  residence  of  the  defendant  is  unknown  ti 
affiant,  but  it  does  not  even  so  much  as  add  in  the  languai 
the  statute,  "nor  can  with  reasonable  diligence  be  ascerti 
by  him,"  much  less  what  oagbt  to  be  stated,  the  facts  c< 
tuting  such  diligence. 

The  result  is  that  the  record  nowhere  discloses  any 
showing  why  a  mode  of  service  prescribed  by  the  sts 
and  designed  to  give  actual  notice  to  absent  defendants 
not  been  complied  with.  ''"When  constructive  service  of 
etas  by  publication  is  substituted  in  place  of  personal 
tion,  and  the  court  upon  such  service  is  authorized  to  prt 
against  the  person  of  an  absent  defendant,  not  a  citizc 
the  state,  nor  found  within  it,  every  principle  of  justiee  e: 
a  strict  and  literal  compliance  withtbe  statutory  provisic 
{Oalpin  V.  Page,  18  Wallace,  350.) 

In  yeff  V.  Pennoyer,  supra,  the  order  recited  every  e 
tial  fact  necessary  to  confer  jurisdiction,  among  which  1 
that  "the  residence  of  the  defendant  is  unknown  to 
afBant,  and  cannot  with  reasonable  diligence  be  ascertaine 
him,"  and  the  reason  for  the  omission  to  direct  a  copy  o 
summons  and  complaint  to  be  forthwith  deposited  in  the 
office,  appeared  itf  the  order  and  upon  the  face  of  the  rC' 
A  glance  at  the  record  in  this  case  will  show  an  abseni 
any  reason  to  excuse  the  omission. 

The  next  objection  is,  that  the  summons  published  doe: 
contain  the  date  of  the  order  for  service  by  publication, 
tion  55  of  the  code  of  procedure  provides,  among  ( 
things,  that  "summons  published  shall  contain  the  name  o 
court  and  the  title  of  the  cause,  a  succinct  statement  of  tl 
lief  demanded,  the  dale  of  the  order  for  service  by  publica 
and  the  time  within  which  the  defendant  is  required  to  an 
the  complaint."    The  summons  published  in  this  case 
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H  these  several  matters  except  the  date  of  the  order  for 
:  by  publication.  Where  the  statute  prescribes  certain 
which  the  mimnioDa  published  shall  contain,  they  must 
med  essential  and'  necessary,  and  the  absence  of  any  of 
in  the  gummons  published  is  not  a  Compliance  with 
uirements.  Nor  do  we  thiHk  that  this  provision  of  f^e 
I  is  merely  directory,  as  claimed,  but  mandatory.    For, 

summons  may  omit  the  date  of  the  order  for  service 
)lication,  and  still  be  held  sufflcient,  why  not  with  equal 
,  "the  succinct  statement  of  relief  deidanded,"  or  the 
)f  the  court  and  titleof  the  cause,  or  any  Other  matter 
this  provision  requires  the  summons  shall  contain  t  In 
B  of  this  law  one  is  as  essential  as  the  other,  and  none 

omitted  without  vitiating  the  summOus  published.  It 
to  us  no  one  would  claim  that  a  summons  which  oRiit- 

state  these  matters  required  by  the  statute,  could  be 
Jid. 

summons  is  the  process  by  'ithicli  the  court  acquires 
isdictioD  over  the  person,  and  certainly,  if  th^re  is  any 
proceeding  in  which  a  strict  and  literal  compliance 
he  statute  ought  to  be  exacted,  it  is  in  a  proceediilg  df 
aracter  under  consideration.  The  summons  published 
contain  the  date  of  the  order,  not  some  other  date 

or  after  the  order  was  made  by  the  judge,  but  the  date 

order  itself.  The  summons  published  does  not  eon- 
le  date  of  the  order  for  service  by  publication,  and  is 
e  summons  which  the  law  prescriies.  We  think  the 
ion  well  taken.  It  is  suiGcieut  that  the  law 
irescribed  the  several  matters  which  the  summons 
lontain,  and  whether  deemed  needful  or  not,  we  have 
bority  to  disregard  its  requirements. 

next  objection  is  that  there  was  no  legal  proof  of  the 
;  of  the  summons  by  publication,  and  consequently 
lie  court  had  no  jurisdiction  to  render  the  judgment. 
a  69  of  the  Code  of  procedure  provides,  that  the  service 

summons  shall  be  proved  in  case  of  publication,  by 
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t^e  "affidavit  of  the  printer,  or  bis  foreman,  or  hia  principal 
clerk."    The  a:B6daTit  of  proof  of  publication  is  as  follows: 

"C.  P.  Crandflllt  editor  of  the  Oregon  Statesman  news- 
paper, published  at  Salem,  weekly,  in  said  count;  and  s^te, 
being  sworn,  say,  that  the  above  notice  to  R.  B.  OdeU  has  ,be^ 
published,  in  said  newspaper  for  six  successive  weeks,  begin- 
ning Jane  26tb,  1863." 

Conceding  that  "editor"  is  within  the  spirit  of  the  provis- 
ion, aa  held  in  Neff  v.  Pennoyer,  supra,  it  will  be  observed 
that  the  affiant  swears  tp  nothing  except  the  matter  set  forth 
after  the  word  "say."  He  describes  himself  as  editor,  but 
he  does  not  swear  that  he  was  editor,  or  that  such  in  faot  was 
his  positioiL  In  construing  thiu  provision,  of  the,  statute,  Mr. 
justice  Deady,  in  Neff  v.  Pennoyer,  3  Sawyer,  296,  said: 
"The  statute  is  imperative,. and  admits  of  no  proof  of  service 
but  the  affidavit  of  the  printer,  or  his  foreman,  or  his  princi- 
pal clerk.  The  reason  is  obvious.  The  persons  described  are 
the  only  ones  who,  as  a  rule,  are  likely  to  have  personal  knowl- 
edge of  the  fact  by  virtue  of  their  relation  to  the  subject. " 

That  C.  P.  Craodall  is  one  of  the  three  several  characters  au- 
thorized by  the  section  quoted  to  make  the  affidavit  of  proof 
Ijy  publication,  ia  a  material  fact,  not  sworn  to,  but  which 
must  be  proved  before  the  court  .would  be  authorized  to  rendei 
judgment  against  the  absent  defendant.  In  Stcinbach  v. 
Luse,  27  Cal,,  298,  the  identical  question  here  involved  was 
decided,  and  tlie  court  say:  "By  subdivision  third  of  the 
thirty-third  section  of  the  practice  act,  the  fact  that  an  order 
of  publication  has  been  complied  with,  is  to  be  proved  by 
'the  affidavit  of  the  printer,  or  his  foreman  or  principal  clerk,' 
and  as  we  construe  the  provision,  they  are  the  only  persons 
competent  to  testify  on  the  subject  That  the  affiant  is  one  of 
Uie  three,  is  itself  a  substantive  fact,  and  must  be  proved  aa 
such  before  the  court  ia  which  the  action  is  pending  can  pro- 
ceed to  render  judgment  against  the  parties  to  whom  notice 
is  intended  to  be  given.  In  the  affidavit  now  in  question  the 
af&ant  swears  to  nothing  except  to  the  matters  set  forth  after 
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'deposes.'  He  Dames  himself  as  principal  cleric, 
loea  not  swear  that  that  was  his  position  in  fact, 
ie  Bank  of  Monroe,  7  Hill,  178;  CunmngJiam  v. 
I   Denio,   71 ;   Staples  t.   Fairckild,   3   N.    Y.,   U; 

Young^  8  U.  T.,  158,)'  Th6  result  is,  that  as  the 
made  up,  in  StHnback  v.  Lu»e,  et  ql.,  judgment  was 

against  Jonea  without  any  proof  that  the  order,  of 
m  bad-been  complied  with." 
is  insisted  that  du6  bm^w  of  the  aiuamoas  appears 

recitals  in  tlie  jadgment,  whioh  states  th&t  "the  de- 
lad  been  duly  served  with  notice  of  the  pendeaey  of 

by  publication  of  notice  in  the  Oregon  Stat^man 
iccEBsive  weeks  prior  to  tli*  firat  day  of  this  term.;" 
is  iiarticular  kind  of  recital.,  in  a  judgment,  Mr. 
>eady,  in  Neff  v.  Bennoyer,  made  the  following  ap- 
Iticism:  "Wliat  is  meant  by  the  averment  'tiie  de- 
lad  notice  of  the  pendency  of  the  action,'  is  not  clear. 
ment  is  without  the  statute,  ;whieh  does  not  provide 
defendant  'shall  have  notiee  of  the  pendency  of  the 
'  publication,  but  that  constructive  service  of  tbe 

may  be  made  upon  him  by  that  means.  "Whether 
f  acquires  actual  notice  of  the  proceedings,  the  court 
2inw,  and  therefore  cannot  find.  The  averment 
!  that  the  defendant  was  duly  served  with  the  sum- 
publication  of  the  same  in  the  Advocate,  etc.     But 

that  this  averment  is  formally  sufficient,  it  does  not 
\  be  true  in  point  of  fact.  Tbe  record  not  only  fails 
t  it,  but  actually  contradicts  it.  So  far  as  the  record 
the  fact  there  was  no  evidence  before  the  court  that 
idant  bad  any  notice  of  the  pendency  of  the  action 
tblication  of  the  summons." 

me  is  true  of  the  case  under  consideration.  The 
not  only  fails  to  support  the  recitals  in  the  judg- 
t,  in  point  of  fact,  actually  contradicts  it.  There 
vidence  disclosed  by  the  record  that  the  defendant 
«  of  tiie  pendency  of  the  actiou  by  publication  of 
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the  same.  The  smnmona  published  omitted  an  essential 
— ^the  date  of  the  order  for  service  by  publication — whic! 
statute  specifically  enumerates  amon?  other  esseutislfl  it 
contain.  No  legal  summons,  or  snch  as  the  law  presci 
according  to  the  record  in  this  case,  was  ever  publiAed 
was  there  any  valid  proof  of  the  pablication  of  tkii  somi 
Admit  that  an  editor  is  within  the  meaning:  of  the  pe 
authorized  by  the  statute  to  make  the  proof  of  pnblici 
and  there  was  no  proof  by  snch  a  person  that  the  sum 
was  published,  and  the  record  discloses  none  other  bcfoi 
court.  The  result  is  that  the  record  was  made  up,  and  ; 
ment  rendered  against  the  defendant,  withont  ai^  proof 
the  order  of  -  publication  had  been  complied  with. 

But  it  is  insisted,  upon  the  authority  of  Bakn  t.  XeU 
Cal.,  391,  that  the  court  in  which  this  judgment  was 
dered,  being  one  of  general  jurisdiction,  that  the  same 
sumptions  of  law  are  to  be  indulged  in  favor  of  tbe  regul 
of  its  proceedings,  and  for  the  purpose  of  upholding  ita  ; 
ments,  as  when  proceeding  according  to  the  course  oJ 
common  law.  Two  propositions  were  maintained  in  that 
First,  that  when  a  judgment  of  "a  coart  of  general  jarisdi 
was  offered  in  evidence,  it  could  only  be  collaterally  atti 
for  matters  apparent  upon  its  record,  and  in  the  absen 
such  matters,  the  jurisdiction  of  the  court  must  be  conclus 
presumed.  Second,  that  the  record  of  the  court  consists 
of  the  papers  which  compose  what  is  designated  by 
statute  as  the  judgment  roll.  The  first  proposition  is 
with  certain  quatifications  and  exceptions,  to  which  the 
under  consideration  belongs.  "These  qualifications  aii( 
ceptions  arise,"  says  Mr.  Jnstice  Field,  "where  the  pro 
ings,  or  the  party  against  whom  they  are  taken,  are  wit 
the  ordinary  jurisdiction  of  the  court,  and  can  only  be  bit 
within  it  by  pursuing  special  statutory  provisions."  B« 
the  matter  here  complained  of  is  apparent  upon  the  fa 
the  record,  and  speaks  for  itself.  There  is  no  necessity  c 
Burting  to    presumption.     "They,"  says    the    same    let 
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e  no  place  for  eooeideratioawbefi  the  evidence  er 
i  is  made.  When,,  tberefore,  tbe  record  states  the 
makes  an  BTerment  with  reference  to  a.jurisdic- 
it  will  be  understood  to  speak  the  truth  on  that 
t  will  not  be  presumed  that  there  Tfoa  other  or 
dence  respecting  the  fact,  or  that  the  fact  was 
ui  as  averred." 

r,"  says  Mr.  Jnstioe  Deady,  "in  this  class  of 
lot  sufficient  tiiat  an  arerment  of  due  service  of 
I  in  the  judgment  entry  should  not  be  in  conflict 
its  contained  in  the  record — it  must  be  afSrma- 
>rtcd  by  them.  If  such  an  averment  could  be 
substituted  for  the^  proof  of  the  fact  which  the 
ires,  it  is  reasonable  to  suppose  that  the  truth 
enerally    dispensed    with.     The    averment    is  a 


lecond  point  maintained  in  Hahn  v.  Eelly,  tupra, 
)rd  of  the  court  consists  only  of  the  proceedings 
lich  compose  what  is  called  the  judgment  roll,  see 
age,  3  Sawyer,  119;  Neff  v.  Pennoyer,  lb.,  287. 
3bserved,  however,  that  Hakn  v.  Kelly  has  been 

Bdcher  v,  Ghalmberg,  53  Cal.  635,  for  reasons, 
amination  of  that  case  will  Uialce  apparent,  and 
iddressed  to  this  court. 

eessary,  however,  to  consider  the  subject  further, 
w  of  this  state  is,  when  a  court  of  general  juris- 
Eereising  a  special  power  conferred  upon  it  by 

not  according  to  the  course  of  the  common  law, 
in  Northcut  v.  Lemery,  8  Or.,  316,  in  which  the 
And  in  such  cases  even  a  court  of  general  juris- 
t  strictly  comply  with  the  requirements  of  the 
s  proceedings,  and  this  compliance  must  affirma- 
r  from  the  record  itself;  and  unless  it  does  so 
resumption  will  be  indulged  to  sustain  the  valid- 
dgmente  or  decrees." 
reasons,  it  follows  that  the  judgment  in  the  case 
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of  Coovert  v.  Odell  was  void  for  want  of  jnrisdiction,  and  t 
objection  of  appellant  ought  to  have  been  sustained,  and  t 
jud^ent  of  the  eourt  below  most  therefore  be  reversed,  ai 
it  is  so  ordered. 

Judgment  reversed. 


BESSER  V.  JOYCE,  et  aL 

FutmOLCHT        CoNTEIANCBS  —  BaHXKUFT        FXOCUDIMOS  —  CUDITO 

Bights. 

A  creditor  who  ii  not  mnde  &  party  to  proceedings  io  hBiikmptej,  ta  i 
precluded  from  mbiequently  impeaelriDg  *,  fraadnlent  eonTey»iice 
real  property,  made  \ij  hie  debtor  prior  to  snoli  proceeding!,  bnt  ki 
eontrealed  from  hia  aaaignee  until  >ft«r  tbe  termination  of  mcli  p 
eeedings. 

H^KBiED  WouEH — Sepabatx  Estatb— Hobbah^b  Ihtebxst — Tenant 
Cdrtkst. 

A  baafcand,  tince  the  adoption  of  tbe  state  conatitotion,  baa  no  BDch 
terat  or  estate  in  Us  wife's  sepants  real  property,  dnring  her  li 
*a  can  t>e  taken  on  eiecation  by  hia  eieditors,  and  hia  joining  w 
her  in  a  deed,  voluntarily,  and  without  consideration,  to  enable  1 
to  alienate  the  same,  cannot  be  deemed  a  frand  upon  his  credltc 
although  he  thereby  ban  hia  right  to  become  «  tenant  by  the  enrt' 
in  such  property,  after  bar  death. 

Declaiatioh'  of  Qkantob — EmcT  of. 

T^  deelarationi  of  a  gmntor,  impeaching  her  own  title  to  real  prope: 
in  ber  posgcsaion,  are  admissible  against  her  grantee.  But  1 
declarations  in  support  of  such  title  are  not  admiBsible  in  bis  fav 
except  as  accompanying  her  possessioa  or  acta  of  ownership  over  i 
■ame,  and  being  explanatory  thereof. 

Idbu — EtibencB. 
Her  deelarationa,  that  she  had  purchased  of  a  particular  penon,  and  p) 
%  definite  sum  out  of  •  certain  fund,  are  not  eompetent  evidence 
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Argament  for  Beapondent. 


from  Multnomah.    The  facts  ore  stated  in  Hie 

Strong  <£  Sons,  for  appellant, 
ffled  a  petition  in  bankraptu^  on  Mar  30,  1868, 
per  proceedings  had,  was  doly  adjudged  a  hank- 
ie o'  that  year.  An  aasigniuent  wag  made  by  the 
the  duly  elected  and  qualified  assignee.  Wallace 
:reet  in  the  property  described  in  the  complaint 
ly  30,  1868,  for  which  a  bill  in  equity  could  be 
by  a  creditor  for  any  cause.  (U.  3.  Statutes  at 
14,  522;  Bradshaw,  assignee,  v.  Klein,  vol.  1,  N. 
:p.,  542;  Mays  v.  Manufacturers'  National  Bank 
pkia,  vol.  4,  N.  6.  Reg.  Rep.,  446;  Ih.,  660; 
al.,  V.  Helms,  et  al.,  U.  8.  Supreme  Court,  voL  19, 
Rep.,  part  3,  p.  113.) 

nt  intent  is  a  question  of  fact,  and  must  be  proved 
ther  fact.  The  burden  of  proof  rests  upon  the 
Qg  to  eatabliah  the  fraud.  (General  Laws  of  Ore- 
barton  's  Law  of  Evidence,  vol.  1,  aec.  366 ;  vol. 

■) 

lerty,  real  and  personal,  of  a  married  woman,  ac- 
her  own  labor,  cannot  be  holden  for  the  debts  of 
1     (General  Laws  of  Oregon,  663,  sec.  4.) 

of  fraud,  in  order  to  vacate  a  solemnly  executed 

must  be  dear  and  strong.     ("Wharton's  Ev.,  vol. 

Field  V.  Oaston,  12  Iowa,  218.) 
7.  Tocum,  for  respondent. 

no  issue  upon  the  question  of  bankruptcy  to  be 
the  appellant  bad  relied  upon  showing  that  the 

bankruptcy  was  the  owner,  of  the  property  in  the 
lescribed,  he  should  have  pleaded  it  in  abatement. 
no  conveyance  of  any  property  to  the  assignee,  and 
hing.  (Bump's  Bankruptcy.) 
at  junior  judgment  creditor  may  gain  a  priority 
;ligent  senior  judgment  creditor,    upon  equitable 
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assets  and  property  fraudalently  conveyed  by  the  debtor.  (: 
Stoiy's  Eq.  Jur.,  sec.  421;  Bridgman  &  Co.  v.  McKUsick  d 
Bone,  15  Iowa,  260;  Pratt  v.  Clemens,  4  W.  Va.,  443.) 

A  creditor  acquires  a  specific  lien  npos  equitable  asset 
from  the  filing  of  his  bill.  (Coming  v.  Whit*,  2  Paige,  567 
Famhar»  v.  Campbell,  10  Paige,  598;  Weed  v.  Pierce,  i 
Cowen,  722;  Stoiy's  Eq.  Jur.,  sec.  421;  Blake  v.  Biglow,  e: 
c..,  5  Georgia,  437.) 

By  the  Court,  "Watson,  J.: 

This  suit  was  instituted  by  l3ie  respondent,  Sarah  Beaaer 
if.  the  circuit  court  for  Multnomah  coimty,  against  the  appel 
hint,  W.  H.  D.  Joyce,  and  J.  B.  Wallace  and  others,  to  se 
aside  a  deed  and  transfer  of  property  from  said  J.  B.  'WaUaci 
nnd  wife  to  the  appellant,  on  the  ground  of  fraud,  and  to  ob 
tain  an  account  of  the  rents,  profits  and  proceeds  of  the  prop 
crty  so  conveyed  and  transferred,  and  to  subject  the  same  tt 
the  payment  of  her  judgment  against  Wallace. 

The  complaint  charges  that  Wallace  bought  the  property 
and  paid  for  it  with  his  own  money,  but  procured  the  deed 
therefor  in  the  name  of  his  wife  Margaret  E.  Wallace,  sinw 
deceased,  to  hinder  and  defraud  his  creditors,  and  that  h< 
afterwards,  on  the  7th  day  of  March,  1878,  joined  with  bei 
in  executing  the  conveyance  and  transfer  of  such  property 
(sought  to  be  impeached  by  this  suit)  to  the  appellant,  with 
out  any  consideration,  and  for  the  purpose  of  hindering  ant 
defrauding  his  creditors,  widi  the  full  knowledge  and  ea-op^ 
ation  of  the  appellant,  who  was  a  participant  in  the  fraud. 

The  answer  of  the  appellant  puts  these  allegations  is  issue 
snd  avers  that  the  property  belonged  to  Mrs.  Wallace  aa  hei 
separate  estate ;  that  it  was  purchased  by  her  for  her  own  use 
and  paid  for  out  of  ber  own  separate  funds;  and  that  saic 
conveyance  and  transfer  of  March  7,  1878,  was  made  by  hei 
and  her  said  husband  in  good  faith,  and  for  a  good  and  val 
uable  consideration. 

The  answer  also  avers  that  on  the  8tb  day  of  June,  1868 
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llace  was  duly  adjudged  a  bankrupt,  upon  hia  own 
roiuntarily  filed  in  the  district  court  of  Uit  United 
r  the  district  of  Oregon,  which  adjudication  was 
p  the  15th  day  of  the  same  inontA ;  and  notice  was 
n  of  the  meeting  of  the  creditors  of  such  hankmpt 
their  elsims  against  hia  estate,  and  choose  an  as- 

plication  puts  in  issue  the  averments  In  the  answer, 
purchase  and  payment  for  said  property  by  Mrs. 
and  her  ownership  thereof.  Admits  the  adjadica- 
ankruptcy,  but  denies  that  Wallace  was  ever  dis- 
in  the  proceeding  in  which  such  adjadication  was 

Wallace  came  into  the  state  of  Oregon  in  1864,  pos- 
n  her  own  right,  about  one  thousand  dollars  in 
ive  hundred  dollars  of  which  was  then  loaned  to 
«.,  of  Portland,  Maine.  On  the  2d  day  of  December 
ne  year,  she  married  J.  6.  Wallace, 
il  property  in  dispute  is  situated  in  Portland,  Oregon, 
purchased  in  four  distinct  lots  or  parcels,  at  varioua 
m  1866  to  1873.    All  the  deeds  were  made  to  Mrs. 

The  debt  represented  by  respondent's  judgment 
from  J.  B.  Wallace  to  Luzerne  Beaer,  and  in  part, 

accrued  prior  to  any  of  such    purchases.    Snbse- 
t  was  assigned  to  the  respondent,  who  recovered  the 
:  upon  it. 
TfaMace  was  a   sister  of    the    appellant.     She  died 

1878.  The  evidence  was  all  taken  and  submitted 
ree,  to  find  both  the  facts  and  the  law.  He  found 
our,  in  block  "A,*'  CaruthctB'  addition  to  the  city  of 

which  was  the  first  tract  purcha-sed,  and  the  consid- 
er which  was  twelve  hundred  dollars,  was  bought  by 
illace,  and  paid  for  out  of  his  own  funds,  and  that 
g  of  the  deed  therefor,  in  the  name  of  his  wife,  was 
by  them  to  be  and  was  a  fraud  upon  his  creditors, 
orchsse  was  made  July  6,  1866.    But  the  referee 
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fGundj  also,  that  the  BubBequeot  purchases  of  the  three  remi 
ing  tr£|!la  or  parcels,  which  were  all  situated  in  the  be 
hlock,  were  made  by  the.  wife  with  her  owp  separate  funds 
he^  own  use,  and  in  good  faith.  The  aggregate  price  of 
Jthese  parcels  was  six  hundred  dollars,  \ 

After  these  purchases  Wallace  and  his  wife  took,  possess 
of  said  property  and  occupied  it  as  a  home  until  her  dei 
Wallace,  was  all  this  time  insolvent.  ;  The  referee  also  fot 
that  Wallace  was  duly  adjudged  a  bankrupt  in  1868;  that 
assignee  was  duty  chosen  and  appointed,  but  never  ezerai 
any  control  over,  or  epmmenced  any  proceedings  to  cause  i 
of  .^id  property  in  controversy  to  be  appropriated  to  the  p 
ment  of  the  bankrupt's  debts,  or  to  reduce  the  same,  or  i 
paiit  thereof,  into  his  possession ;  and  that  Wallace  was  nc 
discharged  in  such  proceeding. 

That  the  deed  of  March  7,  1878,  from  Wallace  and  wifi 
Joyce,  as  to  lot  four,  in  block  "A,"  and  as  to  Wallace's 
estate  in  the  remaining  three  tracts  in  said  block  "A,"  (wb 
were  found  to  be  the  separate  property  of  Mrs.  Wallace)  ; 
intended  by  the  parties  thereto  to  operate  as  a  fraud  on  'V 
lace's  creditors,  and  was  executed  without  any  considerat 
therefor;  but  that  the  conveyance  of  Mrs.  Wallace's  intei 
in  said  three  last  mentioned  tracts  or  parcels  to  Joyce  by  s 
deed  was  made  in  good  faith  and  for  a  valuable  considerat: 

That  the  proceeds  of  the  personal  property  had  all  b 
expended  in  the  settlement  of  the  expenses  of  the  last  iUi 
and  funer^  of  Mrs.  Wallace  by  the  direction  of  Walli 
except  certain  articles  which  had  been  returned  to  him. 

That  the  balance  of  rents  and  profits  arising  from  said 
four,  to  be  accounted  for  by  appellant,  was  one  hundred  i 
nine^-three  dollars. 

The  referee  found,  as  a  conclusion  of  law,  that  the  com 
ance  of  lot  four,  in  block  "A,"  and  the  life  estate  of  Wall 
in  the  remaining  tracts,  was  fraudulent,  and  that  respond 
was  entitled,  in  equity,  to  have  the  same  sold,  and  the  j 
ceeds  applied  toward  the  satisfaction  of  her  judgment,  i 
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tied,  to  have  said  sum  of  one  hundred  and.  ninety- 
applisd  in  ih«iBame  manner.  The  circuit  oourt, 
it's  motiop,  confirmed  the  report,  and  rendered  a 
iingly, 

lant  eonteoda  that  ,the  findings  of  fact  by  the 
lot  warrantad.  hy  the  evidence,  and  t^at  th^  cp;urt 
in  not  setting  a^ide  the  report  on  that  ground, 
jarefully  considered  the  testimony  for  both  par- 
ile  the  w^ole  transaction  is  involved  in  much  ob- 
spme  doubt,  we  are  convinced  that  the  findings 
Be  upon  the  facts  are  not  against  the  weight  of 
roperly  admitted  in  the  case,  but  are  even  sus- 
[>repondeTaQce  ,of  such  testimony, 
at  th^t  Mrs;.  Wallace  .did  not  have  money  enough 
m  July  6,  18$6,  to  pay  the  sum  of  seven  hundred 
Jars,  which  must  have  been  paid  at  that  time  on 
1  of  lot  four.  The  greater  portion  of  this,  if 
must  have  come  from  Wallace,  sud  the  fact  that 
ring  considerable  sums  of  money  at  or  about  that 
;h  insolvent,  shows  it  waa  in  his  power  to  have 
whether  he  did  so  wholly  or  not.  The  sums  he 
have  received  were  large  enough  for  the  purpose. 
a  nothing  whatever  to  indicate  that  her  subse- 
gs,  which  appellant  claims  paid  off  the  balance  of 
i  and  fifty  dollars,  did  not,  in  law,  belong  to  her 

Tears  that  he  bought  and  paid  for  lot  four  with 
ty,  and  took  the  deed  in  his  wife's  name  to  secure 
e.  L.  Besser,  respondent's  husband,  and  C.  D. 
i^lark  Hay,  both  of  whom  worked  with  Wallace 
this  purchase  was  made,  all  corroborate  Wallace 
t,  by  testif  jdng  to  admissions  made  by  Mrs.  Wal- 
1,  at  various   times,  substantially  agreeing  with 


lut  little  competent  evidence  on  the  other  aide  to 
oof.    Mrs.  Wallace's  declarations,  aa  testified  to 
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by  several  witnesses  for  the  appellant,  that  eAk  had  parol 
this  lot  and  paid  for  it  witli  her  own  separate  estate,  wei 
admissible  as  evidence  of  such  facta.  Bat  even  had  th^ 
competent,  still  the  preponderance  of  testimony  would 
remained  on  the  side  of  the  respondent. 

In  f  oAte  V.  Lindsay,  6  Or^on,  179,  this  coart  held  tl 
could  not  reverse  a  decree  based  on  the  findings  of  fact 
r«feree,  nnless  such  flodings  were  clearly  against  the  w 
of  the  testimony.  But  we  do  not  think  it  necessai 
invoke  the  doctrine  of  that  decision  in  passing  Tipon  the  < 
tions  we  have  been  consideriag  here. 

We  do  not  deem  a  particular  examination  of  the  testki 
in  this  place,  either  necessary  or  desirable,  as  we  fully  i 
that  the  circuit  court  decided  properly  when  it  eoj^rmei 
report  as  to  the  findings  of  fact.  This  conclusion  diapos 
the  case  as  to  lot  four,  unless  the  proceedings  in  bankru 
as  stated  in  the  answer,  and  found  by  the  referee,  ahoul 
held  to  bar  the  respondent's  salt. 

It  seems  to  us  to  be  a  snfBcient  answer  to  fiiis  defense, 
L.  Besser,  to  whom  the  debt  sued  upon  here  was  then 
fi-om  'Wallace,  was  not  a  party  to  or  connected  with  tiiat 
ceeding,  in  any  manner  whatever.  His  name  and  des 
were  omitted  from  the  bankrupt's  schedole,  while  at  the  . 
time  the  bankrupt's  interest  in  the  property  in  eontrov 
was  also  intention  slly  omitted  from  his  schednles,  and 
cessfully  concealed  from  his  assignee  until  he  had  been 
charged  and  his  authority  had  terminated.  (Barnes  v.  M 
2  N.  B.  R.  Reps.,  573;  HaUinskead  v.  AUen,  17  Pa. 
275.) 

A  further  question  arises  npon  that  portion  of  the  dt 
snbjecting  a  life  estate  in  the  three  remaining  tracts,  in  1 
"A,"  which  have  been  found  to  have  been  the  separate  j 
erty  of  the  wife,  to  the  payment  of  respondent's  judgu 
We  are  of  the  opinion  that  this  portion  of  tbe  deeree  1 
Toneous.  A  husband  has  no  life  estate  in  the  separate 
property  of  his  wife,  in  this  state,  during  her  life-time.  I 
has  been  the  uniform  construction  placed  upon  the  prov 
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eoQStitution  respecting  the  separate  property  of 
lec;  and  similar  provisions  in  statutes  in  other 
received  the  Bame_  interpretation.  He  has  bo 
irest  therein  during  the  life  of  his  wife,  that  he 
7  Ms  separate  deed,  or  that  can  ibe  taken  by  his 
szecutioD,  or  that  will  pass  to  Ms  assignee  in  in- 
Ivgk  V.  Ottenhtimer,  6  Or.,  281;  2  Bishop's  Law 
^omen,  sees.  147,  150,  and  eases  cited;  Staples 
AUen,  64.) 

tsband  is*  not  gnilty  of  any  fraud  on  his  creditors, 
oDsi deration,  he  joins  with  her  in  executing  a 
■h  the  property  is  conveyed  to  a  stranger.  His 
ot  vest  until  the  death  of  his  wife.  The  whole 
rs  until  then ;  and  while  the  law  has  placed  her 
bility  to  convey  her  own  property  without  her 
join  her  in  execating  the  deed,  it  is  obvious  that 
'  was  not  imposed  for  the  benefit  of  tbe  husband's 
1  that  he  is  neither  legally  nor  morally  bound  to 

assent,  to  faer  alienations  of  her  own  separate 
order  to  preserve  for  them  the  possible  sdvan- 
might  arise  in  tlie  event  of  bis  surviving  her, 
■  tenant  by  the  curtesy,  in  her  separate  real  prop- 
ihop's  Law  of  Sfarried  Women,  sec.  452;  Silsby 
0  Allen,  94;  Lynde  v.  McGregor,  13  Allen,  182; 
yes,  24  Iowa,  298.) ' 

3  evidently  took  the  account  of  rents  and  profits 
7,  1878,  to  the  date  of  his  report,  Feb.  12,  1880, 
roper,  and  the  amount  found  in  Joyce's  hands, 

on  respondent's  judgment,  was  correctly  detcr- 

appealed  from  must  be  modified  so  that  it  shall 
f  estate  or  interest  in  any  of  the  three  tracts  in 
rhicb  were  the  separate  property  of  Mrs,  Wallace, 
the  deed  of  March  7,  1878,  to  Joyce,  was  exe- 
thus  modified  it  will  stand  as  the  decree  of  tMs 
Uant  recovers  costs  on  the  appeal 
dified  and  affirmed. 
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statement  of  Case. 

PLYMALE  V.  COMSTOCK. 
Btatdte  or  Fbauds— Paxol  Aobeuient. 
Tbe  pHiielpIe  upon  wbich  eonrta  of  equitj  have  avoided  tbe  itatnte 
frauds,  upon  the  ground  of  part  performaiicB  of  a  p^rol  agreemc 
ii  well  oettlod.'  The  rule  U  that  mch  parol  agreement  must  be  i 
t»iii  nd  definite  in  it«  tennc,  imd  tbe  Bota  pnned  In  part  porfoi 
anee  moat  be  of  the  Ideotical  sontiMt  let  up,  and  mutt  bare  baei 
far  executed  that  refusal  to  axeente  would  operate  aa  a  fraud 
the  partj.  A  failure  to  prove  the  contract  aet  up  ia  fatal  to 
pretentions  of  tbe  complainant. 

Appeal  from  Douglaa. 

The  plainUff  alleges,  substantially,  tha^  on  or  about  1 
18th  of  September,  1878,  the  defendant  represented  to  1 
plaintiff  that  he  had  a  lawful  right  to  sell  aod  convey  1 
three  and  four,  in  block  56,  in  the  railroad  addition  to  the  c 
of  Boseburg,  Douglas  county,  Oregon,  and  then  and  thi 
agreed  that  upon  the  payment  to  him,  defendant,  withio 
reasonable  time,  of  the  sum  of  one  hundred  dollars,  to  ma 
execute  and  deliver  to  plaintiff  a  deed  for  said  premis 
And  that  the  defendant  then  and  there  placed  the  plaint 
in  possession  of  said  premises,  and  be  still  maintains  the  sai 
That  by  reason  of  said  representations,  the  plaintiff  ms 
valuable  improvements  thereon  to  tbe  amount  of  aix  hondi 
dollars. 

That  on  the  28th  of  Noffimber,  1879,  plaintiff  tendei 
one  hundred  dollars  to  defendant,  and  demanded  a  deed 
said  premises,  and  defendant  refused  to  accept  the  money, 
deliver  the  deed.  That  plaintiff  is  atiU  ready  to  pay  the  o 
hundred  dollars.  That  by  reason  of  defendant's  failure 
perform  said  agreement,  plaintiff  has  been  damaged  in  I 
srjn  of  two  hundred  dollars.  That  defendant  is  now,  or  p 
tends  to  be,  the  owner  of  said  premises,  and  can  perform  si 
agreement,  but  refuses.  And  prays  for  a  decree  for  a  oonvi 
ance,  and  for  two  hundred  dollars  damages. 

Tbe  defendant  denies  each  allegation  of  the  complai 
excepting  the  tender  of  one  hundred  dollars,  and  demand  1 


Pltmale  v.  Combtock.  ■ 


OpiuIoQ  of  tbe  Court — Lord,  C.  J. 


id  that  defendant  is  now  the  owner  of  the  premises. ' 
was  rendered  dismissing  the  iJomplaint,  and  for 
;'9  oosta  and  disbursements— sixteen  doUsis.  From' 
e  plaintiff  appeals  to  this  court. 

elaay,  far  appellant. 

sree  the  decree  of  tbe  circuit  coart,  tha  foUowing- 
d  Buthoritiea  vera  relied  ont  An  agent'  may  be  ap-; 
7  parol.  (1  Paisoiu  on  Contracts.')  .Autborit;  is 
,  (ff  raised  by  implieatioa  of  law.  (1  Qreenle&f  on. 
sees.  60,  61;  1  Paipona  on  Contracts,  47,  .81;  I>9n' 
ly  on  Agency,  161.)  Authority  ta>  contract  for  land 
be  in  writing.  (Code,  611;  1  Chitty  on  Contracts,. 
1  agent  employed  to  costract  for  land  cannot  pur- 
himself.     (1  Story's  Eq..  sec.  316^  4  Eernau,  91.) 

WiUis,  for  respondent. 

the  appellant  can  recover,  he  mint  show  by  the  evi- 
t  the  respondent  represented  that  he  had  a  lawful 
ell  the  lots,  and  would  execute  and  deliver  to  appel- 
od  and  euEEcient  deed  therefor,  on  the  payment  of 
red  dollars,  and  that  respondent  put  appellaot  in 
.  (Chamley  v.  Rously,  13  Pa.,  16,  21;  Waters  v., 
J  Gill,  277;  Story's  Eq.  Jur.,  sees.  764  and  765.) 

Court,  LoED,  0.  3. : 

ar  from  the  evidence  that  the  contrart  allfscd  in  the 
,  is  not  proved.  There  is  not  a  particle  of  evidence 
lat  the  respondent  represented  to  the  appellant  that 
,e  owner,  or  had  any  lawful  right  to  sell  or  convey 
)r  that  he  made  any  agreement  with  the  appellant 
be  agreed  to  execute  to  him  s  deed  npon  the  pay- 
be  sum  alleged,  or  that  the  respondent  placed  appel- 
jssessiou  of  the  lots.  What  the  evidence  does  show 
e  appellant  desired  to  purchase  a  lot  for  the  purpose 
g  a  house,  and  in  a  friendly  way,  and  merely  to  aid 
i  selection,  the  respondent  accompanied  him  to  view 
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several  lots  which  were  for  sale,  and  being  nnable  to  find  o 
suitable  that  day,  they  went  on  the  following  digr  po  the  ra 
rpad  office  to  look  at  the  map  of  tlie  railroad  addition  to  t 
town  of  Boseburg,  and  found  a  number  of  lota  vacant,  out 
which  he  selected  the  lots  in  question. 

The  lots  were  owned  by  the  Willamette  Real  Estate  Co 
pany,  whose  place  of  bosiness  was  in  the  city  of  Portiaz 
The  respondent  being  acquainted  with  the  officers  of  th 
company,  he,  at  the  request  of  the  appellant,  addressed  a  1 
ter  to  the  secretary  of  the  company,  making  inquiry  in  reapi 
to  the  lota  which  the  appellant  had  selected,  and  in  ansn 
the  said  secretary  wrote:  "We  own  the  lota,  three  and  four 
etc.  (including  the  lota  in  question),  "which  we  will  sell  f 
fifty  dollars  a  lot."  This  l^er  the  respondent  sent  to  t 
appellant,  but  under  the  contents  was  written  a  note  in  le 
pencil:  "Above  find  answer  about  lots.  If  any  suit  you,  yi 
can  commence  on  it  immediately." 

In  all  this,  there  is  no  pretense  that  the  respondent  own' 
the  lots,  or  was  authorized  to  sell  or  convey  them.  Th^  lett 
which  the  respondent  received  from  the  company,  and  whi 
he  sent  to  the  appellant,  plainly  shows  who  was  the  owner 
the  Itfts,  and  the  terms  on  which  they  could  be  purchased,  ai 
this  was  the  object  in  writing  the  letter  to  the  company,  ai 
in  sending  their  reply  to  the  appellant. 

All  that  remained  for  the  appellant  to  do,  was  to  notify  t 
company  of  the  lots  he  had  selected,  pay  the  price  name 
and  receive  the  deed  for  them.  Nothing  of  the  kind  w 
done.  This  ia  the  evidence  of  the  appellant;  and  it  is  in  i 
wise  inconsistent  with  the  testimony  of  the  respondent.  Tl 
evidence  of  respondent  is  to  the  same  effect.  He  says:  ' 
never  agreed  to  sell  him  the  lota;  as  I  was  intimately  s 
quainted  with  the  railroad  parties,  Mr.  Plymale  wanted 
should  write  down  to  them,  to  see  if  he  could  buy  those  lol 
which  I  did,  and  sent  their  reply  to  him,  that  he  could  ha' 
the  lots  for  so  much  money  paid  for  them,  which  he  failed 
do."    And  again  be  says:  "I  never  agreed  to  deliver  him 
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I  merely  wrote  the  letter  to  the  party  who  owned 
accommodate  him.  I  never  represented  that  I  was 
of  the  lots.  I  never  had  any  right  to  sell  and  cod- 
ta^  tt&d  never  told  him  t  had.  I  did  not  place  bim^' 
ion  at  all."  The  fact  that  the  respondent' had 
)  title  or  possession'  was  known  to  the  appellant. 
Dciplea  apon 'Which  conrts  of  equity  have  avoid^- 
:  of  frauds,  upon  the  groand  of  part  performance  of 
;reement,  are  well  settled.  The  rule  is,  that  such 
ement  most  be  certain  uid  definite  in  ite  terms,  and 
n)Ted  in  part  performance  must  be  of  the  identical 
it  up,  and  must  have  been  so  far  executed  that  a 
execute  would  operate  as  a  fraud  upon  the  party. 
a  party  daima  to  take  the  case  out  of  the  statute 
on  the  gronnd  of  part  performance  of  the  contract^ : 
lalie  out,  by  clear  and  satisfactory  proof,  the  exist- 
e  contract,  as  laid  in  the  bill,  and  the  act  of  part 
ee  must  be  of  the  identical  contract  set  up.  It  ia 
1  that  the  act  ia  evidence  of  some  agreement,  but  it 
mequivocal,  and  satisfactory  evidence  of  the  pdr-- 
reement  charged  in  the  bill."  {Davis  v.  BarthoVo- 
nd.  R.,  490;  4  Md.  B.,  459,  462;  Brewer  v.  Wilson; 
q.  R.,  182 ;  Fry  on  Specific  Performance,  sec.  164 ;  2 
341.) 

:hia  case  the  defect  in  the  proof  does  not  arise  from 
aess,  uncertainty,  or  conflict  of  the  evidence  in  re- 
he  alleged  agreement,  but  it  is  a  case  of  entire 
proof  to  establish  the  contract  sought  to  be  specifi- 
ited. 

T8  that  the  decree  of  the  court  below,  ^amissing 
lint,  must  be  afBrmed. 
imrmed. 
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Argum«Bt  tot  Betpondent. 

GOODWIN  V.  MORRIS. 
Statute  or  Lihitationb. 
Tlw  itafiito  of  Umitations  of  this  Bt&te  affeeta  tha  niatij  obIj,  and 
the  tigbt  or  title  to  penowl  piopettf. 

CouMON  Law  Bdli  Pkcsuubd. 
Itt  th«  abseiiM  of  any  alle^tion  oi  pioof  to  ths  contntjr,  tlia  court  ' 
1  rvBu.'.e  tliat  the  common  law  rule  of  limitaiion  coaceruing  the  bri 
ing  of  actions  to  recover  possession  of  this  class  of  property,  ii 
fcree  in  Wasbington  Territory,  and  under  that  ml*  the  itatuta 
this  state  could  not  b«  plead  thcr«aa  a  bar  to  an  action  of  that  el 

Appi^.vl  from  Umatilla.    The  facts  are  stated  in  the  opini 

Everla  ifi  Walker,  for  appellant. 

The  statute  of  limitations  oommences  to  ran  from  tbe  ti 
the  poKHL'tision  becomes  adverse.  (11  Peters,  41,  52;  9  N. 
329 ;  25  iLu.,  197 ;  19  Mo.,  399 ;  54  Mo.,  315.) 

Where  there  has  been  a  coDtiunity  of  possession,  the  ti 
of  all  adver^ie  claimants  may  be  taken  together,  and  the  t 
dee  can  plead  posje:ision  in  a  vendor  as  a  defense.  (Code,  I 
4;  5  Met,,  15;  17  Am.  Dec.,  820;  13  Id.,  320;  9  Id.,  690.) 

The  warr^iiity  of  title  by  a  vendor  only  extends  to 
boundaries  of  the  state.     Contracts  are  governed  by  the 
loci  cciti.aclus.     (2  U.  S.  Digest,  763;  2  Met.,  397;  6  Feb 
172.) 

The  st.'^liite  of  limitations  is  sufficiently  pleaded.  (29  C 
19,  45;  2  iwti;3'  Plead.,  741;  27  Cal.  278.) 

Bailey,  TusUa  <&  Turner,  and  Donham  Js  Ramsey,  for 
8j>oudeut. 

Paratfrnph  8  of  the  charge  of  the  court  below  has  referei 
ti>  the  attempt  of  the  appellant  to  show  title  in  himself 
six  years'  possession.  The  answer  does  not  contain  any  p 
of  the  statute  of  limitations.  Possession  of  the  mare  : 
more  than  six  years  would,  if  true,  constitute  no  defense, 
cfiuse,  to  constitute  title  by  possession,  ft  must  be  adverse  8 
hostile  to  the  true  owner.     By  failing  to  plead,  in  proj 
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tD  advene  holding  for  six  yean,  the  appellant  waived 
tfense.  (5  Curtis,  224;  Angell  on  Limitetions,  section 
Smith's  Leading  Cases,  998,  $0»,  23  Ark.,  466;  Wtt- 
McEtDon,  7  Or.,  87;  88  Iowa,  158;  48  Georgia,  382; 
,294.) 

statute  merely  suspends  the  remedy,  it  docs  not  eztin- 
Aie  right.  (Myers  v.  Bml,  6  Or.,  130;  I&wmeud  v. 
r»,  9  How.,  413.) 

he  Court,  Watson,  J. : 

action  waa  eommeneed  and  tried  in  the  justice's  eonrt 
ndleton  precinct,  Umatilla  couoty,  Oregon.  Respond- 
ire  obtained  judgment,  and  the  ease  was  appealed  to 
Enit  conrt  for  said  county.  The  eause  was  tried  there 
iry,  and  respondent  again  obtained  a  judgment,  from 
an  appeal  has  been  taken  to  this  court. 
Iipears  Chat  appellant  obtained  possession  of  a.  certain 
about  the  1st  of  Sept^nber,  1872,  and  kept  possession 

from  that  date,  in  said  eounty,  claiming  her  aa  hia 
ty,  until  in  November,  1878,  when  he  sold  and  delivered 
respondent,  together  with  a  colt  whieh  she  had  foaled 
o  in  appellknt's  possession,  and  warranted  title  to  the 

eptember,  1879,  respondent  took  the  mare  and  colt  into 
igton  Territory,  where  th6y  were  claimed  by  Jane 
man  as  her  property,  and  given  up  to  her  without  suit, 
action  was  brou^t  to  recover  damages  for  a  breach 
warranty.  The  issues  made  by  the  pleadings  were, 
r  appellant  had  title  to  the  property  when  he  sold  it 
respondent,  and  as  to  the  damage, 
appellant  claims  that  his  possession  of  over  six  years 
;on  gave  him  title  to  the  property,  and  that  an  instruc- 
ven  by  the  judge  of  the  circuit  court  to  the  jury,  on 
ol,  bearing  upon  the  question  of  the  sufficiency  of  his 
ion  under  the  stMute  of  limitations  of  this  state,  was 
lus,  and  injuriously  affected  his  substantial  rights. 
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We  ara  of  the  opiDi£m,  hovever,  that  he  conLd  acqoire 
title  Bimply  by  adverse  iposseesion  for  the  period  prescrili 
by  the  itatute  vithin  vhkh  an  aetion  to  recover  the  possess) 
of  personal  propertj  mutt  be  comnwuoed  in  this  state,  a 
that  it  therefore  becomes  mmecesBaiy  to  consider  the  inatn 
tion  (d>jeetDd  to. 

.'lirJias.beeD  aiuio^need;a8  the  law  in  this  state,  govemi 
such  cases,  that  the  statute  of  limitationa  here  only  affects  1 
remedy,  and  does  not  extinguish  the  right.  {Meyer  y.  Be 
5  Oregon,  130.) 

Notwithstanding  the  great  diversity  of  t^inion  upon  1 
question  of  the  effect  of  the  statute  of  limitations,  whi 
appears  in  the  numerons  aathoritlefl  upon  tlie  subject,  we  i 
entirely  satisfied  to  adhere  to  the  doctrine  of  that  decision. 
is  certainly  a  sound  construction  of  our  statute,  bssed  up 
the  obvious  intention  of  the  legislature  that  enacted  it.  Und 
other  provisions  of  the  civil  code,  adopted  at  the  same  tin 
a  defense  under  that  statute  must  be  taken  advantage  of 
demurrer  or  answer,  or  it  is  waived.  (Sees.  66,  69  and  7( 
The  following  authorities  also  support  this  view;  Totonw 
V.  Jemison,  9  Howard,  U.  S.,  413;  8  Parsons  on  Contraa 
99  and  100;  Story's  Conflict  of  L8W8,,secs.  576,  582 ;  Decouc 
V.  Savetier,  3  John.  Ch.,  218,  221;  Lincoln  v.  BotteOe, 
Wend.,  4S5. 

The  bar  of  the  statute  of  limitations  in  this  state  eonld  e 
be  plead  aa  a  defense  to  an  action  for  the  possession  of  t 
property  in  Washington  Territory,  where  wo  must,  in  the  i 
sence  of  allegation  and  proof  to  the  contrary,  presnme  t 
common  law  rule  to  prevail.*  {Cresaey  v.  Talom,  et  al.,  i 
cided  at  the  present  term:  3  Parsons  on  Contracts,  86 
Angell  on  Limitations,  sees.  14,  17,  20  and  21,  and  appendi 
page  3,  5th  edition.) 

Respondent  was  wholty  justiSable  in  snrrenderiog  np  t 
possession  to  the  holder  of  the  legal  right  and  title  to  t 
property,  under  such  circumstances,  as  he  had  no  defense,  ai 
he  thereuxwn  became  entitled  to  bring  hia  action  for  damag 
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rranty.    Tbe  jndgmeiit  of  tbe  ciroiit  eourt  b  af* 
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m  plMding,  irfaether  of  iDbvteoee  or  fonn,  wUeli  would  hava 
Ul  OB  demurrer,  is  eared  t)j  mdict,  if  Q»  imm»  joined  be 

neewnrUr  reqoired,  on  the  trial,  proof  of  the  fKta  de- 
r  itated  or  omitted,  and  without  wMeli  it  ii  not  to  be  pre* 
:hat  either  the  judge  woald  direct  the  JTxrj  to  give,  or  that 
'  would  have  given  tha  veidiot. 

from   Multnomah.    The    facts  are  stated  in  the 


I  i£  OUbert,  for  appellants. 
£  Thompson,  for  respondent. 

Court,  Lord,  C.  J.: 

e  was  begun  in  a  justice's  courtT;  isBue  was  joined 
idings,  and  a  jury  trial  bad,  which  resulted  in  a  ver- 
adgmeat  for  the  defendant.  An  appeal  was  taken 
lit  court,  and  after  the  usual  course  of  trial,  resulted 
I  verdiet  and  judgment  for  the  defendant.  The 
irought  to  this  court  on  a  motion  for  judgment  on 
igs.  The  action  is  for  labor  and  materials  furnished 
lest  of  the  defendant,  for  a  certain  sum,  expressly 
3n,  in  building  a  fire-place  and  chimney  for  the 
The  answer  specifically  denies  these   allegations, 

I,  affirmatively,  ' '  that  on  or  about  the day  of 

,  defendant  let  the  contract  to  build  a  house  oom- 
le  £.  A.  Brown,  for  the  sum  of  ten  hundred  and 
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nioQ  doUars,  and  tltat. slid  fire-plaoe  and  chiiriiiey»  were  t 
by  plaintifts  in  said  house  at  the  request  of  said  Brown, 
that  said  Brown  has  been  fully  paid  therefor  by  defemlai 

The  reply  denies  any  knowledge  or  information  suflicier 

form  a  belief  as  to  whether,  on  the day  of ,  187J 

any  other  time,  the  defendant  let  the  or  any  contract  to  b 
a  house  complete,  or  otherwise,  etc.  "Denies  that  said 
place  or  chimneys,  or  either  or  all  of  them,  were  built  in  . 
house  at  the  requtist  of  said  Brown,  or  under  any  contrac 
agreement  with  him." 

.  The  appellants  claisL  that  there  is  sufficient  admitted  by 
pleadings  to  entitle  them  to  judgment.  We  are  unabli 
concur  in  this  view.  The  matter  set  up  by  way  of  defe 
teftted  by  technical  rules,  is  undoubtedly  defectively  sta 
but  could  have  been  cured  on  motion  to  make  the  pleat 
more  definite.  Mere  vagueness  in  a  pleading  is  to  be 
rected  by  amendment,  and  not  visited  by  judgment.  (£ 
V.  Barnett,  16  How.  Pr.  B.,  135 ;  Fairchild  v.  Owynne,  9  I 
Ft.,  23.) 

The  necessary  facts  are  mentioned,  not  with  fullness 
accuracy  of  statement,  but  taken  in  connection  with  the  re 
no  doubt  can  exist  of  the  actual  intent  and  meaning  of 
parties.  Our  statute  has  abrogated  the  common  law  doct: 
of  an  interpretation  adverse  to  the  pleader,  and  requires  1 
in  the  construction  of  a  pleading,  for  the  purpose  of  de 
mining  its  effects,  its  allegations  shall  be  liberally  constn 
with  a  view  to  substantial  justice  between  the  parties.  (C 
Code,  see.  84.) 

The  courts  are  uniform  in  holding  that  strict  formalit; 
not  required  in  pleadings  before  justice's  courts,  and  certai 
if  there  is  any  occasion  in  which  this  liberal  constructioi 
the  statute  should  be  applied  with  favor,  it  is  in  proceed] 
before  these  courts.  (Ross  v.  Hamilton,  3  Barb.,  610;  Bi 
V.  Graves,  et  al.,  18  Iowa.  313.) 

When  the  matter  set  up  is  sufficient  to  show  the  naturt 
the  defense  relied  upon,  and  is  not  calculated  to  mislead 
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jarty,  the  authorities  plainly  indicate  that  the  dispo- 
the  higher  courts  is  to  sustain,  not  to  reverse,  the 

t%  of  sucb  eourta.  But,  b«  this  as  it  may,  there  is 
that  formal  defeets,  such  as  imperfect  statements,  or 

lion  of  certain  formal  allegations,  are  cured  by  ver- 

itter  set  up  by  way  of  defense  and  denied,  necessarily 
fall  proof  of  the  matter  defectirely  stated,  before  the 
Id  have  reached  the  result  of  which  their  verdict  is 

lie  applicable  to  sacb'  cases,  to  be  dednced  from  the 
ia  and  eleraentaiy  writers,  as  stated  by  Proffatt  op 
als,  sec.  419,  is  that  "a  defect  in  a  pleading^  whether 
nee  or  form,  which  would  hare  been  fatal  on  demur- 
ired  by  verdict,  if  the  issue  joined  be  such  as  necea- 
[^uired,  on  the  trial,  proof  of  the  facts  defectively 
r  omitted,  without  which  it  is  not  to  be  presumed 
er  the  judge  would  direct  the  jury  to  give,  or  that 
would  have  given  th«  verdict."  (Dale  v.  Dean,  16 
r9;  Stanbury  v.  Nickoll,  30  Texas,  150.)  The  judg- 
±e  court  below  ia  affirmed, 
enl  afBrmed. 


SmTH  V.  COX,  et  al. 
Dksd — PaboIi  Evidehcb. 
(adBUoee  knd  eonteiito  of  »  deed  an  tb«  ftets  Id  issne,  tlia 
ts«If  must  be  produced,  or  it*  Dan-produetian  accannted  tei, 
psro]  evidence  of  such  f&cti  ii  tkdmiiiibte,  althougb  Bnch  deed 
Teen  tbird  parties,  and  void  on  aecoimt  of  the  incapacitj  of 
Ttf  making  it. 

EVIDENCB Fu.aX   RKPaCSIMTATIOHS. 

dona  meTcl^  falie,  bat  not  known  to  be  fobs  by  tbe  party 
;  tbem,  indueing;  tbe  execution  of  a  bond,  afford  no  defensa 
action  at  law  upon  aucb  bond. 


8^  SiOTH  V.  Co^  n  AL.  [Snp 

8tBtein«nt  af  Cfti«. 

Appeal  from  Marion. 

A.  E.  Smith,  the  appellant,  brought  an  action  in  the  cii 
court  for  Marion  county,  against  Qideon  S.  Cox  and  Gei 
W,  Coi,  upon  a  bond  to  recover  the  sum  of  tweoty-five  1 
dred  dollara,  with  interest  from  the  Ist  day  of  NoTem 
1879,  and  toeta. 

The  bond  waa  executed  by  tbe  respondents,  in  favor  of 
pellant,  in.  the  penal  sum  of  four  thousand  dollars,  lai 
money  of  the  United  States,  on  November  1, 1879,  conditio 
for  the  conveyance  of  a  title,  in  fee  simple,  to  the  sonth- 
qnarter  of  the  donation  land  claim  of  Qideon  S.  Cox  and  v 
in  T.  6,  S.  B.  1  W.,  Willamette  meridian,  containing  160  a 
of  land,  vith  general  warranty,  and  the  usual  full  eoveni 
on  the  2d  day  of  January,  1880.  The  complaint  seta  oat 
bond  in  full,  alleges  its  due  ezeeution  by  defendants; 
breach  of  the  conditions,  and  claims  twenty-five  hundred 
lars,  with  ten  per  cent,  interest  from  Novembar  1,  1879 
damages,  and  costs  of  the  actioiL 

Q.  W.  Cox  made  default ;  Gideon  S.  Cox,  the  respond 
filed  his  separate  answer,  denying  the  due  exeoation  of 
bond,  and  alleging  facts,  showing  that  he  was  induced  to 
it  under  a  misapprehension  as  to  its  contents,  through  the  f 
and  fraudulent  representations  of  one  Brown,  the  plaint 
agent  in  the  transaction.  That  he  was  induced  to  believe 
such  representations,  at  the  time  he  signed  the  bond,  thi 
merely  obligated  him  to  convey  his  intetcst^  which  was  < 
a  life  estate  by  curte^,  in  a  portion  of  the  tract  describei 
the  bond,  containing  one  hundred  and  forty-two  and  21- 
acres,  and  another  tract,  in  fee  simple,  adjoining  it,  from 
south-west  quarter  of  said  donation  claim,  seventeen 
77-100  acres.  That  prior  to  October  6,  1866,  he  and  his  i 
wife,  Susannah,  having  become  the  owners  in  fee  of  said  d< 
tioQ  claim,  the  defendant  of  the  west  half,  and  the  said  Su 
nah  of  the  east  half,  according  to  the  decision  made  by 
proper  ofBcers  o£  the  United  States,  agreed  upon  a  diffei 
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tlieir  said  cUim,  wliereby  twen^-aix  urea  and  a 
□  acre  of  the  west  half  was  added  to  the  eavt  half, 

the  plat  attached  to  the  answer, 
division  was  mads  by  them  in  good  faith;  tmA  was '. 

during  the  life  of  said  Susannah,  treated  and 
'  both  of  them  as  valid  and  binding,  though  no 
passed  between  th«n  to  give  effect  to  the  B<uae, 
ipondent  has,  ever  since  the  death  of  the  said  Su- 
atlU  regards  the  siid  division  sa  bitiding  and  T-alld 

the  6th  day  of  October,  1866,  the  said  Suirannah 
d  delivered  to  her  son,  the  defendant  George  W. 
le  and  separate  deed  to  the  south  half  of  said 
lim,  according  to  the  division  thereof  as  agreed 
resaid. 

land  intended  to  be  conveyed  by  said  deed  con- 
9  hundred  and  forty-two  and  21-100  acres  of  the 
id  seventeen  and  77-100  acres  of  the  west  half  of 
iccording  to  the  patent,  making  one  hundred  and 
id  98-100  acres. 

eupon,  said  defendant,  George  W.  Cox,  entered, 
lOn,  and  has  ever  since  been  in  possession  of  said 

)r  about  January,  1869,  Hie  said  Susannah  died, 
about  November  1,  1879,  the  defendant,  George 
d  to  the  plaintiff  the  land  last  above  described, 

land  mentioned  and  described  in  the  bond,  for 
d  dollars. 

lefendant,  Gideon  S.  Cox,  received  no  part  of  said 
s  willing  to  qnit-claim  all  his  interest  in  the  tract 
rge  Vf.  Coi  to  appellant,  without  any  considera- 
is  was  what  he  intended  to  do,  and  understood  he 

himself  to  do,  when  he  signed  the  bond,  and  that 
'b  agent,  Brown,  made  false  and  fraodulent  repre- 
)  this  effect,  and  thna  imposed  upon  him  and  ob- 
ignature  to  the  bond.  ' 
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The  plaintiff  denied  all  the  new  matter  set  tip  in  the  answ 
in  his  reply.  A  trial  was  had  before  a  juiy  and  a  verdict  w 
rendered  for  the  defendant.  Judgment  was  entered  accoi 
ingly,  and  plaintiff  appealed  therefrom. 

Bonham  (£  Ramsey,  for  appellant. 

The  answer  contains  no  sufficient  plea  of  mistake.  A  m: 
take,  to  be  available  as  a  defense,  even  in  equity,  must 
alleged  to  have  been  mutual.  {Everts  v.  Steiger,  5  Or.,  15 
6  Or.,  196;  8  Or.,  196;  10  Abbott's  Pr.  B.,  84;  1  Story's  E. 
sees.  15  and  155;  2  Wharton  on  Evidence,  933.)  The  m: 
take  must  be  material.     (Kerr  on  Fraud  and  Mistake,  40fi 

It  is  not  competent  to  aver  or  prove  a  mistake  in  a  writl 
instrument,  as  a  distinct  ground  of  defense,  in  an  actioQ 
law.     (5  Cowan,  510;  5  Cush.,  418;  10  Maine,  85.) 

N,  B.  Knight,  for  respondent. 

The  respondent  Gideon  S.  Cox,  bases  his  defense  to  f 
action  of  appellant,  upon  the  ground  that  his  signature  to  t 
bond  sued  upon  was  procured  by  the  false  and  fraudulent  re 
resentations  of  J.  M.  Brown,  who  was  then  acting  as  the  age 
of  the  appellant,  in  preparing  and  securing  the  execution 
said  bond. 

The  question  of  fraud  having  been  determined  by  the  jn 
in  favor  of  the  respondent,  this  court  will  not  disturb  the 
verdict,  unless  the  record  discloses  some  substantial  error 
law  at  the  trial. 

Conclusive  proof  of  fraud  is  not  necessary,  but  it  may  ' 
inferred  from  the  circumstances  and  conditions  of  the  parti 
contracting.  {51  Dl.,  324;  48  HI.,  323;  8  Gal.,  87;  Id.  1 
327.) 

By  the  Court,  Watson,  J. : 

This  ease  comes  here  on  exceptions  taken  at  the  trial 
certain  mlinga  of  the  lower  court  admitting  evidence,  and  gi 
ing  and  refusing  instructions  to  the  jury. 

The  respondent,  Gideon  S.  Cox,  asked  G.  W.  Cox,  one 
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tbia  question:  "State  whether,  on  or  abont  the 
utober,  1S66,  your  mother,  Susannah  Coz,  made 
I  the  south  half  of  the  donatioa  claim  of  GideoD 
rife,  according  to  the  dlTision  agreed  upon  hy 
eltant  objected  to  the  evidence  aa  incompetent 
al.  The  court  overruled  the  objection  and  ap- 
ted.  The  witness  answered:  "She  did." 
:e  was  inunateriaL  The  respondent  having  plead 
e  answer  the  execution  and  delivery  of  this  deed 
Coz  for  this  laud  to  G.  W.  Cox,  in  connection 
•cumstances,  as  altogether  affording  a  reasonable 
lis  osderstanding  of  the  act  be  was  binding  him- 
m,  by  executing  the  bond  sued  upon,  and  appel- 
Lenied  all  of  than  in  his  rep^,  and  they,  in  our 
misbing  grounds  for  sach  reasonable  inference, 
a  sufficient  motive  on  tiiie  part  of  respondent  to 
"atber  than  the  one  expressed  in  the  bond  itself, 
proving  such  circumstances,  in  connection  with 
cumstances  plead  and  proved,  mnst  necessarily 
strengthen  his  credit  as  a  witness  before  the 
i  new  weight  to  bis  defense  generally,  by  showing 
ral  and  reasonable,  on  account  of  its  accordanoe 
tecedent  facts. 

ry  thing  to  be  proved  in  support  of  the  theory 
le  was  the  existence  and  contents  of  this  deed, 
accomplished  by  the  parol  evidence  of  the  wit- 
Coz,  above  set  forth.  The  admission  of  such 
in  violation  of  the  general  rule  that  the  writing 
)est  evidence,  and  must  be  produced,  or  its  non- 
itisfactorily  accounted  for,  before  parol  evidence 
ed.  It  did  not  alter  this  rule,  that  the  deed  was 
i  parties,  and  void  as  a  conveyance  of  the  real 
itioned  in  it. 

al  facts  in  this  case  were  its  ezistence  and  con- 
effect  as  between  third  parties.  In  this  view, 
:lf  was  improperly  ruled  out  by  the  court  be- 
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lov,  but  this  did  not  render  the  parol  evide&ce  admisE 

The  rulings  in  regard  to  the  instructions  to  the  jury,  v 
were  ez«Kpted  to  by  the  appellant,  present  the  qaei 
whether  a  miBtake  of  the  re^ondent  as  to  the  character  oj 
bond  which  he  signed,  caused  by  the  false  representatioi 
the  appellant,  and  in  the  absence  of  which  the  bond  « 
not  h&Ve  been  signed  by  the  respondent,  would,  if  pre 
bar  a  recovery  on  the  bond  in  an  action  at  law,  without  [ 
that  appellant  knew  such  representations  to  be  false. 

The  court  behiw  seems  to  have  proceeded  on  the  suppos 
that  it  would.  This  we  conceiTe  to  be  erroneous.  The 
cumstanoes  under  whleh  faise  representations  were  made 
given  case,  may  fairly  justify  the  inference  by  the  jury 
the  party  making  them  knows  them  to  be  fals^,  but  the  c 
cannot  assume  them  as  a  conclusion  of  law.  Although  1 
yet  if  honestly  believed  to  be  true  by  the  party  making  t 
they  were  not  fraudulent,  and  would  afford  no  defense,  i 
action  at  law,  on  the  bond.  {Cliampion  v.  White,  5  Co 
510;  Barper  v.  Gilbert,  5  Cash:,  418;  Elder  v.  Elder 
Uaine,  85.) 

We  are  satisfied  that  upon  both  these  points  the  c 
below  erred  in  its  rulings,  and  that  they  were  of  such  a  m 
as  to  injure  the  substantial  rights  of  the  appellant. 

The  judgment  of  the  court  below  is  reversed  with  t 
and  the  cause  remanded  to  the  court  below  for  further 
ceedings. 

Judgment  reversed. 


JOBKSOIT  V.   SBmO'T. 
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JOHNSON  V.  SHIVELT. 
tms  Ikbtkukknts — Co'sstbuohom — ^Ekkftiomb. 
Hon  of  Ikw  for  tba  court  to  tonitrao  ind  4MUn  Um  1«Cs1 
f  deeda,  or  other  writtsn  iaitnuuenta. 
ition  of  Ikw  htfl'  been  impropeilf  lef errsd  to  tlie  dadnon  of 
if  it  be  apparent  tbat  tbe  queatlon  has  beaji  correctl/  dadded 
\mj,  esceptioiH  for  thst  ennte  will  not  avail 
Irom  CUtsop.    The  facts  are  stated  in  tli«  opinion. 
rang  d  Sana,  for  appellant. 
Ftdttm,  for  respoodent. 
Court,  Lord,  C.  J.: 

9  an  action  brought  by  the  respondent  to  recoTcr  of 
apon  his  warranty  of  title  to  certain  lots  in  Shively's 
i  the  city  of  Astoria,  the  sum  of  two  hundred  and 
1  dollars  and  aixty-five  cents,  the  amount  alleged  to 
paid  by  respondent  to  buy  in  an  alleged  superior 
g  title  in  R.  C.  Shively.  The  verdict  of  the  jury 
i'or  of  the  respondent  for  the  sum  of  one  hundred 
Kven  dollars  and  sixty-five  cents,  and  judgment  was 
for  tbat  amount,  and  coats  and  disbursemena. 
of  exceptions  discloses  that  the  respondent,  to  sus- 
iction,  introduced  in  evidence  two  deeds,  executed 
nt  and  wife — one  in  1862,  and  tbe  other  in  1864 — 
covenants  of  warranty,  to  the  lota  in  question,  and 
conveyances  to  the  respondent;  also  tbe  decree  of 
t  court,  rendered  in  the  year  1857,  conveying  the 
amon^  other  property,  to  B.  C.  Shively  and  Joseph 

October  term  of  the  circuit  court,  in  1879,  B.  C, 
mmeneed  an  action  against  the  respondent  to  recover 
lion  of  the  undivided  one-half  of  said  lots,  and  the 
was  notified  to  defend  the  same,  which  he  failed  to 
equently  the  respondent  oompromised  with  B.  C. 
ijr  paying  him  the  sum  of  one  hundred  and  two 
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dollars  for  bis  title,  and  taking  a  quit-claim  deed  from  h 

Exceptions  were  taken  to  the  admission  of  the  deeda  s 
decree  in  evidence,  none  of  which  are  availing,  as  disclosed 
the  record.  Among  other  things,  Gie  court  charged  the  ji 
that,  "Whether  or  not  the  deeds  admitted  in  evidence  sh 
title  to  the  undivided  oae-half  of  the  lotb  in  R.  C.  Sbivt 
which  is  the  foundation  of  this  action,  is  a  question  of  fact 
you  to  decide." 

It  is  insisted  that  this  instruction  is  error,  because  it  ia  ' 
duty  of  the  court  to  declare  the  1^^  effect  of  the  deeds.  1 
rule  of  law  is  considered  to  be  well  settled,  that  the  constr 
tion  of  a  written .  instrument  is  a  matter  of  law  for  the  coi 
to  define  ita  terms  and  legal  e£Fect  from  the  language  us 
The  exception  to  this  is  when  the  meaning  and  construct 
depend  upon  intrinsic  facts  which  are  doubtful  and  disput 
{Edleman  v.  Oenkel,  27  Penn.  St.,  26.) 

As  to  who  holds  title  from  certain  deeds  introduced  in  e 
dence,  it  is  undoubtedly  error  to  submit  it  to  a  jury  as  a  qu 
tion  of  fact.     (Proffatt  on  Jury  Trials,  sec.  306.) 

In  the  State  v.  Delong,  12  Iowa,  455,  the  court  say:  ' 
was  proper  for  the  court  to  state  who  held  the  title  to  eerti 
real  estate  from  the  deeds  introduced,  or  when  the  quest: 
was  one  of  law  from  the  evidence." 

In  Livingston  v.  Junction  Railroad,  7  Ind.,  598,  it  is  hi 
that  it  is  for  the  court  to  declare  the  force  and  effect  of  a  wi 
ten  instrument  called  a  release.  {Symmes  v.  Brown,  13  In 
320.) 

The  authorities  are  uniform  in  holding  that  it  is  tbe  pr 
ince  of  the  judge  to  charge  the  jury  aa  to  the  legal  effect 
deeds  or  other  written  evidence.  (Montag  v.  Linn,  23  ] 
556;  CarpeTtter  v.  Thurston,  24  Cal.,  268.) 

So,  also,  the  construction  of  a  deed  is  not  to  be  submit 
to  the  jury,  without  limitation  or  restriction,  or  specific 
structions  that  they  shall  only  determine  certain  matters 
fact.  {Morse  v.  Weymouth,  28  Vt,  824;  HUliard  on  N 
Trials,  326,  sec.  87,  and  authorities  cited.) 
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Tested  by  the  authorities,  the  instrQction  w&b  error.  Bat 
!ie  principle  is  also  well  settled,  that  when  a  question  of  law. 
as  been  improperly  referred  to  the  decision  of  a  jury,  and  it 
I  apparent  that  the  qsestion  has  been  decided  correctly  by 
lem,  exceptions  £or  that  cause  will  not  aVaJl,  and  their  verdict 
ill  not  be  set  aside.  {Woodman  v.  Ckedey,  39'Maine,  4&} 
b.,  173;  Simpton  t.  Norton,  45  Maine,  281.) 

Such  we  think  was  the  fact  in  this-  case,  and  tiie  jlidgment 
anst  be  affirmed. 

Judgment  affirmed. 


SIMISON  V.  SIMISQN. 

APPUli — SUBEHES — UMDCBIAKINa. 
■Alcftig  an  kppeal  ifrom  a  jodgment  or  deerae,  ft  parfy  ia  Bot  tntitled 

^O  BuLstitute  a  new  aaijertalutig,  with  different  EmietieB,  under  section 
lis  of  tha  civil  code,  providing  for  tie  justification  of  bail  on  arreat. 
^Qq   appellant  faib  to  file  a  saffieient  nntlertahing  within   the  time 

•■Hawed  bj  atatate,  be  mast  applj  for  leaye  of  the  court  to  file  it j  if 

la«  wlsbos  to  perfect  hia  appeal, 

•-■**PEAi,  from  Linn. 

'—  S.  Strahan,  for  appellant. 

^<3well  <fc  Bilyeu,  for  respondent. 

fe:y  the  Court,  Watson,  J.: 

^^is  is  an  appeal  from  the  decree  of  the  circuit  court  for 
'*i  county,  reversing  a  decree  of  the  eouuty  court  of  that 
:*3ty,  ordering  a  sale  of  certain  real  property  belonging  to 
3.  estate,  for  the  payment  of  claims  against  it,  secured  by 
*^gage  on  such  property, 

^-^*.  H.  Montanye,  administrator  of  the  estate  of  Simison, 
t^ellant  here,  but  respondent  in  the  circuit  court,  moved  to 
^■iiiias  the  appeal  in  that  court,  for  want  of  an  undertaking. 


SiuisoM  V.  Sudscnr.  [Sap. ' 

ion  of  the  Co  art — WaUos,  J, 

Terruled ;  and  this  ruling  'of  Uie  circ 
DT  complained  of  here, 
that  a  notice  of  appeal  from  the  doci 
was  duly  served  and  filed,  and  also  tl 
the  appeal,  in  due  form,  was  filed  witl 
;.  That  within  five  days  after  the  fiU 
exceptions  to  the  sufliciency  of  the  aun 
he  administrator.  That  within  ten  di 
Etnts  in  the  circuit  court,  respondents  he 
trator  that  on  a  certain  day  they  wo^ 
ierk  of  the  county  court  and  give  a  n 
different  surety,  under  section  115  of  1 
designated  being  not  less  than  five  t 
ifter  giving  such  notice, 
did  not  appear,  and  the  new  undertaki 
fd  in  pursuance  of  the  notice.  The  not 
d  and  filed  September  8,  1879,  and  1 
ecuted  and  filed  on  the  27th  day  of  1 

ted  the  question  squarely,  whether  a  pai 
faith,  to  take  an  appeal  from  a  decree 
d  having  caused  a  notice  of  appeal  to 
1  also  having  filed  an  undertaking  in  d 
fs  thereafter,  can,  in  case  the  sufficier 
lepted  to  by  the  opposite  party,  and  th 
Listify,  proceed,  as  in  the  case  of  bail 
a  115,  and  file  a  new  undertaking  J 
d  unexceptionable  sureties,  after  the  1 
service  of  the  notice  of  appeal  have  < 
claim  that  this  can  be  done,  under  si 
ction  527  of  the  civil  code,  which  is 

:ions  of  sureties,  in  an  undertaking 
iie  same  as  bail  on  arrest,  and  if  except 
in  like  manner." 
Thus  it  will  be  seen  the  provisions  of  the  chapter  on  arr 
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are  referred  to,  and  of  course  govern  for  two  pur- 
irst,  to  ascertain  tlie  qualifications  of  sureties ; 
le  mode  of  their  justification  when  excepted  to  for 
loy. 

'ing  of  a  new  undertaking  of  bail  is  a  distinct  pro- 
)m  the  justification  of  ttie  sureties  on  the  original 
ng,  and  is  peculiar  to  the  proceedings  under  arrest 
It  is  a  right  not  expressly  given  to  a  party  seeking 
from  a  judgment  or  decree,  &nd  one  which  cannot 
d  from  the  reference  in  the  subdivtsicai  quoted. 
it  just  or  appropriate  such  a  remedy  may  appear  to 
!S  of  this  character,  it  is  enough  to  say  that  the  leg- 
bas  not  given  it.  Subdivision  4  of  section  527, 
in  the  subject  of  appeals,  e<mtaina  ample  provisiona 
ilief  of  parties  under  sneh  circumstances,  and  in  our 
.  affords  the  only  legal  mode  of  proceeding  to  obtain  it. 
ew  of  the  law  regulating  the  mode  of  taking  appeals, 
any  consideration  of  the  questions  presented  upon 
s  of  the  case. 

urt  below  had  no  jurisdiction  to  proceed  to  a  final 
ition  on  the  merits,  there  being,  in  legal  contempla- 
andertaking  for  the  appeal.  The  decree  of  the  oir- 
t  must  be  reversed  and  the  appeal  to  that  e^urt  di»T 


reversed. 
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BANK    OF    BRITISH    COLUMBIA    v.    HAELOW 
PAGE. 
Jddicul  Sale — COHrmuATioN — Stniima  oh  Afpbjii.. 

TJndei  wetion  304  of  the  civil  code,  a  pi^rehaoer  at  ■  judicial  sale  ti 
titled  to  the  posaeMiaii  of  the  property  whea  not  in  pauenitin 
tenant  holding  orer  nnder  as  nnexpind  Icaie. 

An  nudertaltiDg  npoa  an  appeal  from  an  order  confirming  the  nia  «f 
,  property,  doea  not  have  the  effect  to  defeat  or  luapend  the  right 
porch^aer  at  a  judicial  aale  to  the  posBession  of  the  propert;,  ( 
continue  the  nae  and  occupation  of  the  propert;  in  the  appellani 
prorlding.  In  addition  to  the  payment  of  all  coats,  damagea  and 
biiTaementa,  for  the  paTmsot  for  aoch  nae  and  ocenpatton  not  U 
ceed  a  certain  sum,  not  aaceitained  aod  fixed  bj  the  court,  bu 
the  appellant 

The  right  to  the  posaeHBlon  of  the  property  being  in  the  pnrehaaer; 
appellant  could  only  continue  in  the  uae  and  oectrpation  «f  the  p 
iaet  until  the  appeal  from  the  order  of  confirniatlon  waa  boat^ 
aome  agreement  with  the  purchaaer;  but  the  obligation  of  the  i 
ties  upon  the  undertaking  includea  no  agreement  of  thia  Chan 
irhieh  renden  them  liable. 

Appeal  from  Mulfnomah.  The  facts  are  stated  in 
opinion. 

W.  n.  Effinger,  for  appellant 

This  was  a  bond,  onder  subdivision  2  of  section  528  of 
code.  The  decree  of  confirmation  is  an  essential  part  of 
decree  of  foreclosure.  It  completes  it.  Possibly  this  b 
was  not,  in  all  its  features,  complete  as  such  statutory  nn 
taking,  but  such  was  its  object,  and  substantially  it  was  a  { 
undertaking.  The  bank  was  entitled  to  the  possession  of 
property,  and  this  undertaking  continued  Page  in  posses 
(Smith  V.  Wiswall,  2  Hall,  505;  Adams  v.  Bean,  12  M 
137.) 

Skattuck  »fe  EUlin,  for  respondent. 

The  bank,  as  is  truly  stated  in  its  complaint,  was  ent1 
to  possession,  from  and  after  the  sale.  (Civil  Code,  sect 
304,  413,  414.J 

A   bond   or   undertaking   upon   anoeal   can   stay   not] 
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icuHoii  on  the  jadgment  or  decree  appealed  from,  faence 
idertakiDg  to  stay  proceedings  for  possession  is  void, 
Qt  of  conaideration.  (21  Cal.,  234;  Paddock  v.  Hume, 
82.) 

I  an  undertaking  for  stay  of  proceedings,  ss  to  posses- 
land  cannot  be  given,  and  has  no  operation  unless  an 
is  made  by  the  conrt  or  judge  fixing  the  amount  of  it 
>n  523,  Civil  Code.)     In  this  case  there  waa  no  aueh 


;he  Conrt,  Lord,  C.  J.: 

is  an  action  upon  as  undertaking  on  appeaL  The 
int  foreclosed  a  mortgage  executed  by  W.  W.  Page  and 

upon  certain  lota  described  in  the  complaint,  and  a 

was  rendered  accordingly.  The  lots  were  sold  by  the 
,  and  the  plaintiff  became  the  purchaser  and  entitled  to 
^session  thereof.    Subsequently  the  circuit  court  con- 

the  sale,  and  Page  appealed  from  the  order  of  confirm- 
x>  the  supreme  court,  and  in  order  to  prosecute  his  said 
,  filed  an  undertaking,  with  the  respondent  and  Gleason 
etiea,  whereby,  among  other  things,  and  in  addition  to 
ing  bound  for  damages,  costs  and  disbursements,  to  be 
red  in  the  supreme  court,  it  is  alleged  that  the  sureties 
dertake  and  agree  that  if  the  said  order  of  coniirmation, 

part  thereof,  should  be  afBrmed  by  the  supreme  court, 
len  the  said  Page,  appellant,  should  pay  to  the  plaintiff 
lue  of  the  use  and  occupation  of  said  premises,  from 
ne  of  said  appeal,  to  wit:  from  the  2d  day  of  July, 
mtil  the  delivery  of  possession  of  said  premises  to  the 
S,  not  to  exceed  the  sum  of  five  hundred  dollars.  That 
age  continuously  occupied  said  premises  from  July  2, 
intil  October  2,  1879 ;  that  the  reasonable  value  of  such 
tion  is  the  sum  of  four  hundred  and  fifty  dollars,  and 
ayment  has  been  demanded  and  refused.  The  circuit 
lustained  a  general  demurrer,  and  rendered  judgment, 
vhich  appellant  appeals  to  this  court. 
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that  "By  virtue  of  this  right  of  possession,  a  purahaaer  a 
jadicisl  sale  may  enter  and  use  and  occupy  the  premises  i 
thereby  preserve  the  premises  intact,  and  better  prevent  w« 
and  destruction." 

The  undertaking  filed  conld  in  no  wise  affect  the  possessi 
or  the  right  of  possession,  of  the  purchaser;  nor  did  it  con 
upon  Page  any  right  to  continue  in  the  possession.  If 
purchaser  had  gone  into  possesion  of  the  premises  after 
sale,  and  was  in  the  poesession  at  the  time  of  the  order 
confirmation,  it  would  hardly  be  contended  that  this  unc 
taking  would  have  entitled  Page  to  the  possession ;  or,  if  Pi 
after  the  sale,  had  refused  to  yield  up  the  possession,  and 
purchaser  had  instituted  proceedings  to  recover  the  possessi 
that  the  undertaking  would  have  been  any  defense  to  his  ri 
to  the  recovery  of  possession  of  the  premises. 

From  the  day  of  sale  until  a  re-sale  the  purchaser  wtta 
titled  to  the  possession,  and  if  Page  desired  to  continue  in 
possession  until  the  appeal  from  the  order  of  confirmat 
could  be  heard,  he  could  only  do  so  by  some  arrangement 
agreement  with  the  purchaser.  He  could  not  defeat  the  p 
<^aaer's  right  to  the  possession,  or  continue  his  own  use  i 
occupation  by  including  such  additional  matter  in  the  unc 
taking  as  is  made  of  the  ground  of  action  in  this  compla 
The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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GLEASON  v.  VAN  AERNAM. 

pABIKDtSHIP—Dl  BBOLUTIOH. 

MiiiTt  of  eqnitj  bu  juriBdiction  over  tbe  ftdjnatinent  and  lettl*- 
of  the  BCeonnU  of  ■  diBBOlTed  partaenihip,  it  will  take  eogni- 
,  nndH  proper  alleg»tioaa,  of  dUtinet  eostraeta  entered  iato  bj 
krtaen  »t  the  time  »t  diswlntiou,  and  tnaterisUT  elian^iig  th^ 

I  and  liabilitiei  on  final  Mttlement,  and  render  full  lelief  apon 

PUADINOS FlMAIi   SlTTLIlflNT. 

ttkment  of  partnerahip  «ecount«  moat  be  plead  to  ter  a  salt  for 
xt  and  uttlemeiit  between  tha  partners. 

ttnen  diawWad  tbeir  partneTship  bj  oonaent,  and  adjiuted  their 
JiU  so  far  aa  tbe;  occurred  to  them  at  tbe  time,  but  aaparated 
r  an  agreement  to  meet  again  and  divide  some  partnership  liun- 
lad  then  finish  their  aettlement,  and  never  did  aa^hisg  further: 
,  not  a  final  aettlement. 

II  from  ITmatilla.    Tbe  facte  sre  stated  io  the  opinioc. 

im  <t  Ramsey,  for  appellant. 

rt  of  equity  has  no  jurisdiction  of  the  subject  matter 
uit,  because  the  complaint  shows  that  the  partnerahip 
1  dissolved,  and  the  accounts  and  business  of  the  firm 
L  The  partnership  being  dissolved,  and  the  property 
by  mntnal  contract,  it  ceased  to  be  partnership  prop- 
i  all  remedies  in  relation  to  it  are  at  law,  and  not  in 

(1  Story's  Eq.  Jur.,  528.) 
r  mistake  had  been  made  in  the  settlement,  it  could 
orrected  in  this  suit,  as  it  was  not  instituted  to  falsify 
lai^e  the  accounts.     (1  Story's  Eq.  Jur.,  seca.  52i, 


n  Everts,  for  reepondent. 

s  of  equity  have  jurisdiction  to  take  an  account  npon 
ation  of  a  partnership.  ("Willard's  Eq.  Jut.,  707;  1 
Eq.  Jurisprudence,  sees.  662,  672,  683;  Boss  V.  Cor- 

Cal.,  133;  Burns  y.  Nottingham,  60  III,  531;  Wil- 

Henshawt  12  Piek.,  378.) 
gard  to  the  lien  of  partners  on  the  parlnersbip  prop- 
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has  contiDTied  to  tise  Mid  lo^ng  t«am,  wacoHi 
t  plaintiff's  conseot,  and  that  the  lue  of  the  same 
this  suit  was  iiutitiited  wa«  reaMnabl^  worth  fifty 
ch  he  aaki  to  hare  allowed  him  ^  the  decree.  A 
B  was  filed  with  the  complaint 
er  admits  the  sale  of  the  half  interest  in  the  saw* 
nies  any  agreement  to  pay  therefor,  and  avers  that 
T  paid  for  out  of  the  partnership  assets.  Denies 
irCnerahip  acconnts,  etc.,  had  been  fully  adjusted 
,  Admits  that  plaintiff  was  to  have  the  lo^ng 
1,  etc.,  but  avers  that  he  was  to  pay  defendant  fifty 
bis  half  interest  therein,  which  he  has  failed  to  do. 
;  such  agreement  was  a  part  of  the  contract  for 

and  denies  any  indebtedness  to  plaintiff  on  any 

matter  in  the  answer  is  put  in  issue  by  the  repli- 
e  decree  of  the  court  below  was  for  the  plaintiff 

of  two  hundred  and  eighty-five  dollars,  the  recov- 
1  logging  team,  wagon,  etc.,  a  vendor's  lien  on 
L  property  for  two  hundred  and  thirty-five  dollars 
,  and  costs.  Defendant  appealed  from  the  decree, 
ards  plaintiff  served  a  notice  and  filed  an  under- 
ippeal,  also. 

cipal  question  raised  upon  the  appeal  is,  whether 
[uit?  can  be  maintained  on  the  facts  stated  in  the 

The  appellant  insists  that  it  cannot,  and  hence 
error  in  the  court  below  to  proceed  to  a  final  decree 
But  this  position  seems  to  be  untenable.  The 
Uleges  that  the  partnership  accounts  have  never 
*d  or  settled,  and  prays  for  an  account.  Equity 
ted  jurisdiction  over  this  branch  of  the  case.     {1 

Jur.,  sec.  672.)     It  also  states  facts  entitling  the 

a  vendor's  lien,  and  prays  also  for  that  relief. 
!  clearly  of  the  opinion  that  the  agreements  set  up 
ilaint  are  so  connected  with  the  final  settlement  of 
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the  partnership  accounts  as  to  render  them  proper  subjec 
litigation  in  this  suit. 

For  instance,  how  can  the  respondent  tell,  until  aft« 
account  with  the  partnership  has  been  settled;  what  am 
he  has  "already  been  paid"  for  his  services  and  disbuisen 
in  the  partnership  business^  or  how  much  his  labor  am 
penditures  for  the  partnership  amount  tot  It  may  bi 
jected  that  it  would  be  possible  for  him  to  make  this  pro 
an  action  at  law,  and  that  it  is  not  absoli^tely  essential 
he  should  first  have  his  accounts  settled  by  a  fiuit  in  eq 

But  conceding  this  to  be  correct,  as  a  mere  nalied 
proposition,  does  it  follow  that  be  has  not  a  right  still  to 
that  account  settled  by  a  court  of  equity,  which  he  can  ■ 
cise  if  be  chooses  to  do  sot  And,  will  not  court  of  eq 
acquiring  jurisdiction  for  this  purpose,  under  proper  al 
tions,  proceed  to  administer  full  relief  i4>oa  connected 
dependent  contracts! 

The  rights  of  the  parties  are  not  the  same  aa  they  v 
have  been,  unaffected  by  this  agreement.  The  decree  o1 
court  would  not  protect  the  rights  of  the  parties  unless  i1 
lowed  the  agreement.  It  was  necessary,  in  our  judgment, 
it  should  be  alleged  in  the  complaint,  as  part  of  the  resp 
ent's  case.  So  with  the  agreement  respecting  the  log 
team,  wagon,  etc. 

Until  a  final  adjustment  of  the  accounts  between  the 
ties,  the  respondent  could  not  know  whether  anything 
due  the  appellant  for  his  half  interest  in  the  property,  v 
all  agree  respondent  was  to  have ;  and  it'  was  equally  nece 
and  proper  that  this  agreement  also  should  form  pai 
respondent's  case. 

We  are  fully  satisfied,  upon  careful  reflection,  that  the  ( 
below  properly  entertained  jurisdiction  over  all  the  sub 
of  suit  included  in  the  complaint,  and  settled  in  one  d< 
all  the  rights  of  the  parties  growing  out  of,  or  in  any 
connected  with,  any  of  such  subjects. 

The  next  ground  of  reversal  put  forward  by  appellai 
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ridence  establiBhes  the  fact  of  there  having  been  a. 
tnent  of  the  partnenhip  accaunts  and  busineas  be- 

parties,  prior  to  tlie  commencement  of  this  suiL. 
IB  no  avermoit  of  any  sach  settlement  in  the  answer, 
re  were,  the  testimony  woidd  not  flustain  it.  J.  C- 
vho  made  out  the  atat«Bieat  ot  the  accounts  aa  far 
ere  adjusted,  testifies  distinctly  that  there  stiU 
1  quantity  of  l^unbeJ^  whieh  belonged  to  the  part-- 

the  mill,  and  which  had  not  been  divided.  That 
)  agreed  to  go  to  the  mill  and  divide  this  lumber 
return  and  finish  the  settlement  (See  Franklin's 
I,  answers  to  questions  20,  49  and  50.) 
rer  came  back  to  finish  the  settlement,  nor  did  they 
reed,  and  divide  the  partnership  lumber  at  the  mill, 
are  indisputable.  We  think  it  clear  that  there  was 
lal  settlement  or  adjustment  bs  would  have  been  a 
suit  had  it  been  pleaded.  Enough,  however,  trans- 
ranklin's  to  denote  the  existence  of  snch  an  agree- 
;en  the  parties  in  respect  to  the  respondent's  receiv- 
naation  for  extra  work,  and  expenditures  in  the 
p  bnsiness,  as  is  alleged  in  the  complaint,  and  in 

with  his  testimony  we  think  sufficiently  established 

e  other  question  remains  to  be  disposed  of,  and 
i  to  the  amount  allowed  the  respondent  in  the  court 

is  very  uncertain,  upon  the  evidence,  what  the 
ount  is  that  should  be  allowed  the  respondent.  It 
ibtful  if  the  full  amounts  charged  by  the  respond- 
rvices  and  expenditures,  properly  included  in  his 

with  appellant,  should  in  every  instance  be  al- 
□d  in  more  than  one  item  in  his  bill,  respondent  has 
laims  which  ought  to  be  allowed  him,  with  others 
it  not,  and  charged  for  them  in  gross. 
)03sible  to  determine  with  accuracy,  from  the  testi- 

precise  separate  value  of  each,  and  we  can  onty 
te.     After  a  careful  examination  of  the  evidence. 
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.tnd  ts  accurate  a  calculation  of  the  amounts  juatly  due  i 
the  items  established  "by  the  evidence,  as  the  nature  ot 
proof  would  admit  of,  we  find  no  material  ^ffereoce  beti 
our  final  conclusion  and  that  of  the  learned  judge  who  I 
the  case  below,  as  to  the  amount  the  respondent  ongl 
recover,  and  we  shall  not  disturb  hit  decision.  Wa  think 
decree  below  was  fully  supported  by  the  evidence,  and  itr 
in  accordance  with  the  equitable  rights  of  the  partial. 
Decree  affirmed. 


ABRAHAM  v.  CHKNOWETH. 
Sheriff'b  EUuc — PuKCHunt— BnBKrnoH. 
J.  8.  and  A.  8.,  hia  wlft,  mortgage  th«  Und  ot  A.  B.  A.  B.  die* 
mortgage  U  foredoied,  and  the  laod  poTcbased  b;  D.  A  pa 
the  heira  ot  A.  B.  demiee  to  C.  C.  pays  D.  the  whole  ann 
redeem!  and  goH  into  posseMioB.  The  grantee  »f  J.  8.  b 
ejectment  to  reeovar  poiaeNion  ot  the  lite  eatate  ot  J.  8.: 
that  he  coDid  not  resoTer  against  C.'e  poueaaory  right  a< 
panying  the  execution  title  acquired  from  D. 

Appeal  from  Dotfglas.    The  facts  are  suffioiently  statQ 
the  opinioa. 

W.  W.  Tkayer  and  Hermann  <6  BftH,  for  appellant 
"We  admit  that  where  the  judgment  debtor  redeem 
restores  the  estate,  for  the  statute  aays  it  shall,  and  we  d( 
doubt  but  that  a  redemption  by  the  owner  of  an  estate  w 
have  the  same  effect.  For  instance,  A.  owns  en  estate  w 
has  been  sold  upon  execution;  this  deprives  him  ot  the 
session,  but  does  not  divest  bis  legal  title  until  the  exeoi 
•f  the  sheriff's  deed.  Now,  by  redeeming,  he  removes 
claim  and  his  estate  is  necessarily  freed  from  it,  is  restore 
him.    In  the  latter  case,  the  result  indicated  would  not  f  c 
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larty  redeeming  was  the  owner  of  the  entire  estate, 
the  owner  of  a  particular  or  reveraiOQarT-  interest* 
inet  and  separate  moiety  or  portion,  bis  redemp- : 
not  have  the  same  effect,  for  he  could  not  redeem 
partlenlar  Interest.     (Freeman  on  Executions,  sec. 

v.  fifflwey,  47  Cal.i  147.) 
sase,  the  redemption  was  not  by  the  judgment- 

by  an  owner  of  the  rerenrionary  interest  in  the 
Starr  was  the  debtor,  though  Mrs.  Starr  had 
'  estate  with  the  debt.  Two  estates  arose  from  the 
«  of  her  death,. to  wit:  s  life  estate  in  Stan,  and' 
ary  interest  in  her  heirs.  Their  f^deqiption,  or 
ilr  grantee,  relieved  their  interest  from  the  sale 
)reclosiire  proceedings,  and  left  Starr's  interest  and 
[till  out  of  him.  Although  they  were  compelled' 
whole  amount  of  the  bid,  yet  that  did  not  restore- 

estate  or  right  to  possession.     The  appellant  was 

Starr's  debt;  but,  having  an  interest  in  the 
e  was  entitled  to  redeem.     {Hvstin  v.  Beely,  27 

Qibson  V.  Crekone,  5  Rck.,  152;  Abadie  v.  Lo- 
1.,  397;  Story's  Eq.  Jur.,  sec.  1,023;  Washburn  on 
rty,  page  116.) 

Willis,  for  respondent. 

illant  purchased  the  interest  of  part  of  the  heirs 
Starr.  This  is  all  the  interest  or  estate  be  ever 
now  in  the  premises  in  dispute.  He  redeemed 
the  sheriff's  sale  by  virtue  of  his  interest  as  sue- 
interest  to  the  judgment  debtors.  This  was  a 
of  the  whole  of  the  premises  sold,  and  terminated. 
>f  the  sale.  (Code,  page  171,  sec.  310;  Btch  v. 
Or.,  339.) 

on  is  a  creature  of  the  statute,  and  that  must  be 
(Burroughs  on  Taxation,  353;  Borer  on  Judicial 
)06.) 
aney  be  paid  by  a  stranger,  and  accepted  by  th« 
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purchaser,  the  redemptioa  is  good,  and  enures  to  the 
chaser.  {Phyfe  v.  BUey,  15  Wend.,  248;  Cox«  v.  San 
21  Penn.,  480;  Levick  r.  BrotkerUTU,  74  Peun.,  149.) 

The  appellant  can  acquire  by  his  deed  no  greater  inl 
in  the  premises  than  the  grantor;  and  this  estate  will  u 
enlarged  by  the  sheriff's  sale  and  redemption.  (2Zu 
Palmer,  ahove  cited.) 

Then  the  title  to  these  premises  has  in  no  respect 
changed  hy  the  mortgage,  foredosnre,  sale  and  redem] 
and  the  respondent,  as  grantor  of  J.  W.  Starr,  hsi  aa  < 
therein  for  his  life,  and  is  entitled  to  tlie  j 


By  the  Court,  Waldo,  J. : 

This  is  an  action  of  ejectment  for  three  hundred  and  t\ 
acres  of  land  in  Douglas  county,  the  donation  land  clai 
Adeline  Williamson,  afterward  Adeline  Starr. 

In  1875,  said  Adeline  died,  leaving  her  husband,  J 
Starr,  and  several  children  surviving  her.  In  1879,  a 
gage  on  said  land,  given  by  said  Adeline  and  her  said  hu! 
in  1874,  was  foreclo3ed,  and  the  land  purchased  by  Do 
county. 

The  appellant  claims  title  as  grantee  of  the  estate  of  ( 
tion  of  the  children  and  heirs  of  the  said  Adeline,  ai 
redemption  from  Douglas  county.  The  respondent  i 
grantee  of  the  life  estate  of  J.  W.  Starr,  by  the  curte: 
said  land,  and  claims  that  the  redemption  terminated  the 
of  the  sale,  and  restored  Starr  to  his  estate. 

The  position  of  the  respondent  is,  that  the  appellan' 
ovmer  of  a  reversionary  interest,  had  no  power  to  acquir 
estate  or  interest  in  the  land  by  redemption ;  that  his  ri{ 
redeem  was  simply  a  power  to  remove  an  incumbranc 
terminate  the  effect  of  the  sale  in  order  to  protect  his 
interest. 

The  rule  in  eqnity  was,  that  when  several  were  intei 
in  an  equity  of  redemption,  and  one  only  was  willii 
redeem,  he  had  to  pay  the  whole  mortsage  debt,  an 
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chaser  at  &  sale  on  execution,  he  sets:  "To  sail  tbe  int 
of  the  purchaser  at  ft  aale  on  execution,  before  the  maldi 
a  ^eriff 's  deed,  a  lien  merely,  is  not  very  eiaet^  la  a  gei 
sense  it  may  be  a  lien,  but  it  is  more.  Tbe  pnrohaser  ob 
an  inchoate  right,  which  may  be  perfected  into  a  perfect 
without  any  further  act  than  the  execution  of  a  deed  in 
suance  of  a  sale  already  made.  It  is  not  a  mere  right  to 
a  certain  sum,  charged  upon  tbe  property,  satisfied  out  < 
The  sum  before  charged  upon  the  land  has  already  been  i 
fled  by  the  aale,  to  the  amonnt  of  the  sum  bid  apd  pa)< 
the  purchaser.  The  purchaser  baa  already  bought  tbe 
and  paid  for  it  The  sale  is  simply  a  conditional  one,  y 
may  be  defeated  by  the  p^ment  of  a  certain  sum  witl 
certain  limited  time.  If  not  paid  within  .that  time,  the  : 
to  a  cOOTcyance  becomes  absolute,  witiiout  any  further  sa 
other  act,  to  be  performed  by  anybody.  The  pure! 
acquires  an  equitable  estate  in  the  lands,  conditional,  it  is 
but  which  may  become  absolute  by  simple  lapse  of  ' 
without  tbe  performance  of  the  only  coodition  which 
defeat  the  purchase.  The  legal  title  remains  in  the  judg 
debtor,  with  the  further  right  in  him,  and  his  creditors 
ing  subsequent  liens,  to  defeat  the  operation  of  a  sale  air 
made,  during  a  period  of  six  months,  after  which  the  e 
able  estate  acquired  by  tbe  parohaser  becomes  absolute 
indefeasible,  and  the  mere  dry,  naked  legal  title  remaii 
the  judgment  debtor,  with  the  authority  in  the  sheri 
divest  it  by  executing  a  deed  to  the  purcbaser." 

It  is  here  shown  that  a  sale,  without  the  right  of  posse 
given  by  our  statute,  creates  an  equitable  estate  in  lant 
the  purcbaser.  This  estate  must  continue  to  exist 
determined  in  some  manner  known  to  the  law.  The 
mode  by  which  this  can  be  effected  is  by  merger  in  the 
title.     {Atkint  v.  Augeri,  46  Mo.,  518.) 

In  this  case,  had  the  sale  taken  place  in  the  life-tin 
Adeline  Starr,  and  she  had  redeemed,  the  execution  title, 
ing  with  the  legal  title,  in  the  same  person,  would 


Abhaham'  v.  DSeno*it^:- 


Optnion  of  the  Coirt-^^lio,  J.' ' 


e  effect  of  the  sale  would  tliiis  hsve  'beed  tentrid' 
fould  have  been  restoted  to  hw*  ■Wtate',  itHfliith' ' 
3t«d  bjr  the  sale,  the  daiae  &•  though  thvBsW  had 
place,  and  this  witiibut  ahj  &id  frotd  the  staCateL  > 
rhen  the  statute  says  that  a  redemption  by  th*  i 
■btcrr  Bhall  faave  the  effect:  to  terminate  the  aale,  ' 
him  to  his  estate,  it  declares  predisely  iwhat  th« 
,  had  the  tttatate  been  sil^t,  would  haVe  aeeomi-' 
le  operation  of  tl^e  priQcdple  of  ;ne:%er,  .1 
^e  Starr  dies,,  and  it  is  ^mly  the  reversionin  fee, , 
:i>mitiatioaof  the  lifeestate  of  Sterr,  thsjt  d^cesds 
Hence  when; they, or  their  graiit«e  Ted^eBi,  the, 
life  estate  of,  Starr  preveotethe  merger  of  the  , 
Le  iu  the  legal  title  in  feei  in:  i^eversioii  oaat  upon  , 
'he  exeoufion  title  in  sueh  case  is  not  destroyed 
It  is  not  destroyed  by  operation  of  the  statute,  . 
te  expressly  confines  its  operation  to  the  rederap- 
judgraept  debtor,  whei^  it  says  the  effeot  of  the 
termiiiated  by.the  jedemption.  If  the  successor,, 
id  succeeded  to  the  legal  title  in  the  entire  estatei 
I  estates,  oa  uniting  in  him,  would  have  merged.., 
le  owner  of  a  reversion  in  fee  expectant  upon  the 
n  of  a  life  estate  redeems, .  this    result    cannot , 

I  Starr's  title,  acquired  by  the  purchaser  at  the 
ts  in  Starr,  he  cannot  recover;  for  he  lost  the 
ession  by  the  sale.  This  title  and  this  possessor's 
to  the  purchaser,  and  must  remain  with  his  titits 
md  until  the  effect  of  the  sale  is  terminated- 
not  redeemed  from  the  sale.  But  to  avoid  the 
it  arises  here,  the  respondent  claims  that  as  to 
)f  Starr,  the  appellant  was  a  mere  stranger;  that 
icquire  anything  by  the  redemption  was  confined 
iteresf ;  that  to  effect  a  redemption  of  his  own  in- 
aa  compelled  in  invitum  to  redeem  the  whole 
t  had  no  right  or  power  to  acquire  or  hold  Starr's 
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iaterest,  and  that  the  redemption,  so  far  aa  Hie  interest 
concerned,  iii\ired  to  Starr's  benefit. 

The  interest  of  Starr  had  been  foreclosed  and  sold,  and 
entire  defeasible  title  was  in  the  purchaser,  subject  to  Sta 
right  to  redeem.  Any  transaction  between  the  purchaser 
the  appellant  as  to  this  title,  so  far  as  Starr  is  ooneen 
would  seem,  to  be  res  inter  alias  acta,  (Merritt  ▼.  Jack 
1  Wend.,  46 ;  Abadie  v.  Lchero,  36  Cal.,  396.) 

In  Abadie  v.  Lob«ro,  Abadie,  a  stranger,  sappoeing  he 
ft  right  to  redeem,  when  in  fact  he  had  none,  redeemed,  f 
the  sale.  The  coart  considered  that  while  the  transaci 
was  not  a  redemption,  yet,  having  been  acquiesced  in  by 
purchaser,  it  could  be  treated  as  a  purchase,  and  assignn 
of  the  purchaser's  title  to  Abadie. 

The  ease  of  Rich  v.  Pcdmer,  6  Or.,  239,  was  a  sale 
taxes,  and  a  redemption  by  an  equitable  owner  of  part  of 
land.  The  'sheriff,  notwithstanding  such  redemption,  mac 
deed  to  the  purchaser,  and  the  equitable  owner  brought 
to  cancel  this  deed  as  a  cloud  upon  his  title.  The  defenc 
demurred  to  the  complaint,  alleging,  as  one  ground  of  den 
rer,  that  the  plaintiff  should  have  described  what  portioi 
the  premises  he  owned.  But  the  court  held  that  this 
not  necessary,  since  the  premises  had  been  sold  as  a  wli 
The  effect  of  the  redemption,  as  between  other  parties, 
not  a  question  in  the  case.  The  fact  of  redemption  was 
that  concerned  the  purchaser,  and  was  all  tbat  was  decidec 
the  court.  But  the  court  said,  and  this  is  what  is  cited 
counsel,  that  "the  plaintiff  became  restored  to  the  inte 
which  he  had  before  the  sale,  and  his  estate  was  not  enlai 
by  the  redemption,  unless  it  might  be  to  give  him  a  el 
for  contribution  against  the  owner  of  that  portion  of  the 
mises  not  owned  by  the  plaintiff." 

It  would  seem  to  be  the  true  view  that  a  sale  of  land 
taxes  does  not  of  itself  divest  the  owner  of  any  interest  in 
landa.    The  purchaser  acquires  rather  a  lieu  on,  than  an  es 
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I  by  hit  parchaw.  {People  t.  Bammond,  1  Doug., 
S,  180;  Lake  v.  Gray,  85  Iowa,  44.) 
18,  chapter  57,  general  laws,  page  767 — ^that  a  tax 
ya  to  tfae  purchaser  all  the  estate  or  interest  of  the 
ther  known  or  unknown,"  relate*  to  the  character 
mate  title  acquired  by  the  purchaaer — whether  an 
t  fee  simple  title  to  the  land  itself,  or  but  the  estate 
irtieular  person  in  ttie  land.     (See  Blackwell  on 

chapter  38.) 

een  determined  by  this  court  that  the  purchaser 
jnire  tlie  legal  title  by  the  act  of  parchase.     {Dolph 

5  Or.,  213.)  He  must  acquire  it,  then,  by  the 
he  title  referred  to  in  the  above-maitioned  section 
I  to  the  character  of  thia  title,  whether  absolute  or 

le  ▼.  Cardweii,  3  Cr.  C.  C,  316,  the  court  say 
r  the  period  allowed  for  redemption,  the  purchaser 
'  the  l^al  or  equitable  title.  In  Brackett  v.  OU- 
linn.,  245,  the  court  say  the  only  equity  he  can 
g  this  period  is  "an  equity  contingent  on  non-re- 
H)  demand  and  receive  a  deed  of  conveyance,  which 
isted  after  the  time  of  redemption  has  expired, 
ainst  the  owner,  it  seems  an  abuse  of  words  to  aay 
I  have  any  equity,  or  equitable  rights." 

V.  Binckler,  36  111.,  265,  where  the  sheriff  had 
0  affix  a  seal  to  tlie  tax  deed,  a  bill  filed  to  correct 
t  was  dismissed,  the  court  saying  that  a  purchaser 
ale  has  no  standing  in  a  court  of  equity.    "A  tax 

title  at  all,  is  so  stricti  juris.  It  ia  a  purely 
as  contradistinguished  from  a  meritorious  title. 
Is  for  its  validity  upon  a  strict  compliance  with  the 

nie,  the  state  has  a  lien  on  the  land  for  the  tax. 
this  lien  is  transferred  to  the  purchaaer.  The  tax 
barged  by  the  sale,  (Williams  v,  Townsend,  31 
.)     The  liability  of  the  owner  continues  in  favor 
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of  the  pnccbaser.  When  tlie  purchaBer  is  paid  the  amounl 
his  lieo  the  tax  ia  dieeharged,  and  aa  a  ccmsequence  the  J 
destroyed. 

■  Hence,  in  cbnsidering  Hiis  qaestion,  redemption,  so-cfU 
under  tax  sales,  seems  inapplicable,  and  ought  to  be  laid 
of  view.  The  word  redemption,  in  such  caaes,  seems  Xo  mi 
merely  the  payment  of  a  sum  of  money  having  the  effect 
discharge  a  Geo,  while  redemption  under  an  ezeeation  f 
involves  the  transfer  and  acquisition  of  an  estate. 

-  Now,  if  the  redemption  transferred  to  the  appellant  t&e 
tate  acquired  by  Douglas  county  at  the  sale,  then  the  right 
tlte  possession  iriiich  belon|;ed  to  that  estate,  nuat  pass  « 
it,  and  defeat  at  law  the  respondent's  action. 

■-  This  is  manifestly  the  effect  of  the  redemption  l^  forci 
the  sense  inherent  in  the  term.  Starr  has  done  notbing,  i 
nothing  has  been  done  for  him;  iMhibh  reinvested  in  him  ■■ 
estate  and  right  of  possession  transferred  out  of  him  by 
sale.  .  The  appellant  has  done  that  which  vests  him  with 
execution  title,  with 'its  accompanying  right  of  possessi 
and  he  must  hold  this  title  against  respondent  unless  merg 
As  we  have  seen,  this  cannot  take  place,  and  the  sppellau 
consequently  entitled  to  the  possession  of  the  land. 
Judgment  reversed. 

Watson,  J.,  dissented  but  iGled  no  written  opinion. 
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)UNN,  et  al.,  v.  THE  UNIVERSITY  OF  OREGON. 

Suit  Aojjnst  thi  Statb. 
lard  of  diieeton  of  the  lTDiTenit7  of  Oregon,  created  bj  tbe  aat 
'  October  19,  1872,  of  the  legulature,  entitled  "An  Act  to  create,  or- 
iniie  and  locate  the  UniverBity  uf  the  State  of  Oregon,"  is  a  corpo- 
.tion. 

Suit  Aoumbt  tbx  State. 
imunltf  of  a  itate  froiB  being  sued  appliee  onlj  to  Its  bedng  made  • 
utj  to  tbe  record. 

mmunitf  of  the  state  does  not  extend  to  its  agents,  who  hold  the 
tie  and  posBeseion  of  propertj  against  nhich  a  valid  claim  exiats  in 
LTor  of  a  third  partj. 

PEAL  from  Laoe. 

is  suit  was  brought  hj  respondeots  id  the  circuit  court 
lane  county,  to  set  aside  a  conveyance  of  real  property 
;ed  in  said  county,  from  the  Union  University  Aasocia- 
to  the  said  board  of  directors  of  the  University  of 
>n,  executed  on  or  about  Dee.  31,  1873,  upon  tbe  ground 
nud,  and  to  subject  such  property  to  the  payment  of  cei- 
judgments,  which  had  been  recovered  in  said  court  by 
ndents  against  said  association. 

e  complaint  alleges  the  due  incorporation  of  the  Union 
>raity  Association  as  a  private  corporation  under  the  laws 
regon,  and  the  creation  of  the  board  of  directors  of  the 
eraity  of  Oregon  by  act  .of  the  legislature,  approved 
jer  19,  1872,  subsequently  changed  to  the  "Regents  of 
Fniversity,"  by  act  of  the  legislature  of  October  21,  187§. 
10  shows  that  in  the  year  1873,  and  prior  to  the  convey- 

sought'  to  be  impeached,  the  Union  University  Associa- 
became  indebted  to  the  respondents  severally  in  lorgf 
ints  which  have  never  been  paid.  That  at  the  time  sai4 
rtednciBs  accrued,  and  prior  thereto^  said  association  w^ 
iwner  in  fee  simple  of  certain  real  property  in  Eugene 
in   said'  county,'  worth    fifty  thousand    dollars,    and 

a  description  of  it  by  metes  and  bounds.    That  said  real 
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estate  was  all  the  propert;  owned  by  said  association, 
that  by  conveying  it  to  the  board  of  directors  of  the 
versity  of  Oregon,  it  made  itself  insolvent,  and  theret 
became  and  has  ever  since  remained  wholly  unable  to  paj 
debts.  That  such  conveyance  was  executed  in  fraud  of 
rights  of  the  respondents,  and  for  the  purpose  of  hinde 
and  delaying  them  in  collecting  their  said  deb&,  and 
there  was  no  consideration  therefor,  and  these  facts  ^ 
fully  within  the  knowledge  of  said  board  of  directors  v 
they  received  said  conveyance. 

Prior  to  instituting  this  suit  the  respondents  severally  • 
recovered  judgments  against  the  Union  University  Assi 
tion,  upon  their  said  claims,  in  said  circuit  court,  and  ca' 
them  to  be  duly  docketed  in  said  county,  and  executions  t 
issued  and  placed  in  the  hands  of  the  sheriff  for  scr 
which  were  duly  returned  by  him  wholly  unsatisfied, 
dates  of  recovery  and  amounts  are  as  follows :  Excelsior  I 
Company,  November  9,  1876,  $1,056;  F.  B.  Dunn  and 
administrators  of  the  estate  of  Charles  Bowker,  decei 
April  24,  1879,  $2,475;  F.  B.  Dunn,  April  24,  1 
$782.63. 

Respondents  pray  for  a  decree  setting  aside  said  conveyi 
and  that  said  property  be  sold  to  satisfy  said  judgments. 

The  board  of  regents  demurred,  and  the  court  below  c 
ruled  the  demurrer,  and  upon  their  failing  to  answer,  rendi 
a  decree  for  respondents  as  prayed  for  in  their  compli 
From  this  decree  the  board  of  regents  have  brought 
appeal. 

This  court,  however,  on  maUon  to  dismiss  the  appeal,  ] 
the  service  of  the  notice  insufficient  as  to  all  the  respond 
except  F.  B.  Dunn,  and  dismissed  the  appeal  as  to  the  otl 
but  retained  it  as  to  the  separate  judgment  of  F.  B.  Dun: 

Thompson  A  Bean,  J.  J.  Walton  and  B.  8.  StraKan, 
appellant. 

The  board  of  regents  of  the  university  not  being  a  cor 
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lOt  be  Bued.  (Session  laws,  1872,  page  47;  session 
,  52  and  53.) 

e  agents  of  the  state  and  part  of  the  state  govem- 
2  Iowa,  335.) 

ition  of  the  university  under  the  act  was  a  valuable 
ion  for  the  property,  and  the  state  would  take  it 
of  any  latent  equities  existing  between  any  previous 

rd  of  regents  having  no  interest  in  the  property, 
trust  for  the  state.  The  state  being  the  real  party 
.,  must  be  sued  or  join  in  the  suit.     (Civil  Code, 

isiatnre  has  no  power  to  create  any  corporation 
rr  municipal  purposes."  (Const,  of  Oregon,  article 
1  2.)  The  state  is  not  suable  without  its  consent 
by  some  sUtute.  (43  N.  Y.,  399;  7  Neb.,  108;  16 
117;  62  Ala.,  2;  40  lowa,  236;  6  Cal.,  256;  39 
■9.) 

£  Burnett,  for  respondents, 
ictors  of  the  University  of  Oregon  eonstitute  a  cor- 
(SessioQ  laws,  1872,  page  47.)  The  name  of  the 
changed  by  the  legislature  to  "The  Begenta  of  the 
."  (Session  laws,  1876,  page  54.) 
ndest  test  of  a  corporation  is  the  mode  in  which 
neceeds  from  one  to  another.  When  it  does  not  go 
s  of  the  holder  as  a  natural  person,  it  passes  to  the 
because  it  is  holden  in  a  corporate  capacity.  (2 
2 ;  1  BlackBtone,  123 ;  AngeU  and  Ames  on  Oorpor- 
0;  22  Am.  B.,  673;  42  Vt,  99  j  U.  S.  Digest, 
) 

reyance  waa  a  gift,  and  was  prejudicial  to  creditors, 
f  endantj  the  university,  can  be  compelled  to  account, 
e,  411;  6  Oregon,  259.), 

;;onrt,  Watson,  J. : 

t  state  university  itself  was  incorporated  under  iba 
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provisions  of  the  act  of  October  19,  1872,  entitled  "An 
to  create,  organize  and  locate  the  University  of  fhe  Stat 
Oregon,"  is  not  claimed;  but  that  the  "board  of  direct) 
created  by  that  act  was  an  incorporated  body,  can  hardl; 
denied.  Section  2  declares:  "The  general  government 
Knperintendence  of  the  university  shall  vest  in  a  boan 
directors,  to  be  denominated  the  board  of  directors  of 
University  of  Oregon,  to  consist  of  nine  members,  all  of  w 
diall  be  citizens  and  permanent  residents  of  the  stab 
Oregon. ' ' 

Section  4  provides:  "The  board  of  directors  shall  1 
the  custody  of  the  books,  records,  buildings,  and  all  o 
property  of  the  university.  All  lands,  moneys,  bonds,  se 
ities  and  other  property  which  shall  be  donated,  transfe 
or  conveyed  Vo  the  said  board  of  directors  by  gift,  devisi 
otherwise,  for  the  use  and  benefit  of  the  university,  aba] 
taken,  received,  held  and  managed,  invested  and  reinve; 
sold,  transferred,  and  in  all  respects  managed,  and  the 
ceeds  thereof  used,  bestowed  and  invested  in  the  manner, 
the  purpose  and  under  the  terms  and  conditions  respecti 
prescribed  by  the  act  of  gift,  devise,  or  other  act,  in 
respective  cases.  They  shall  have  power,  and  it  shall  be  I 
duty,  to  enact  by-lavra  for  the  government  of  the  univeri 
to  elect  a  president  of  the  university,  and  the  requisite  r 
ber  of  profeasors,  instractors  and  employes,  and  to  fix  ( 
salaries  and  tiie  term  of  ofBce  of  each,  and  to  do  alt  other 
necessary  and  proper  to  carry  out  the  design  of  this  act 

Sections  H  and  12  provide,  that  on  or  before  Januar 
1874,  "The  Union  University  Association  of  Eugene  ( 
Oregon,  shall  secure  a  site  for  said  university  at  or  in 
vicinity  of  Eugene  City,  and  erect  thereon  and  fumii 
bnilding  for  the  use  of  the  state  university,  on  a  plan  t 
approved,' and  after  the  erection  of  the  same,  to  be  acoe 
hy  the  board  of  commissioners  for  the  sate  and  manager 
of  the  school  and  university  lands,  and  for  the  investmeu 
the  funds  arising  therefrom  j  said  building  and  furniture  t 
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i  talue-thaft  fifty  *b6nsaod  dollars;  -and'  t(r  tSonTey- 
ite  and  building,  in  fee  simple,  free  from  all  inctim^' 
j'said  board' of  direetora,  on  oT  before  Bflid  January 

aAiendatory  act,  passed  October  16,-1874,  the'tSmfe 
ded  to  January  1,  1877,  for'  securing  sucH  Site  antt 
lOd  eonveying  ^hem  to  the  board  oi  djrectoi^.  ■ 
t  cannot  be  denied  tbat  some  iif- these  powers  ttjight- 
^  by  a  board  of  dircelbrS  in  their  collective  capacity, 
;ing  incorpofated,  it  is  equally  undeniable  that^ome 
onld  BOt,  The  capacity  and  power  to"  take  conveys' 
ands  abd  hold  and  dispose  of  them  for  the  use  -and' 
the  liniverBity;  according  to  the  TariolisanddirerSff 
losed  upon  them  by  their  donors,  and  to  tranarait 
inds  to  their  sufcessora  in  office  in  "perpctnal  sUc- 
ithout  intermediate  conTCyances,  could  not  beloDg' 
ird  of  directors  unless  incorporated!  ■  ■ 

le  the  legislature  has  not  declared  it  to  be  a  corpor- 
ixpress  terms,  but  this  was  not  essential:  (AngelV 
I  on  Corporations,  section  76;  Thomas  v.  Dakin,  22^ 
I,  103,  106.)      ' 

ndeed,  a  principle  of  law  which  has  been  often  acted' 
chere  rights,  ■  privilesfcs  and  powers  are  granted  by' 
t  association  of  persons  by  a  collective  Hame,  and' 
10  mode  by  which  such  rights  can  be  enjoyed,  or 
irs  exef-cised,  without  acting  in  a  corpotatS  capacity,' 
tiations  are,  by  implication,  &  corporation,  so  far  as 
them  to  exercise  the  rights  and  powers  granted." 
nd  Ames  on  Corporations,  sec.  78.) 
s  contended  by  appellants  that  whether  incorporated 
IB  board  of  directors  are  mere  agents  or  officers  Of 
and  hold  the  property  in  corttroversy  in  trust  for  the' 
real  party  in  interest.  Hence  they  infer  that  the 
directors  are  shielded  by  the  immunity  from  suit 
ongs  to  the  state.     But  this  is  an  error.     The  ini- 
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mtmitjr  of  the  principal  in  such  «  case  does  not  extend  U 
agent. 

It  matters  not  if  the  state  ia  Uie  real  party  in  interest, 
Tided  tb«  legal  title  and  possession  are  in  tiie  agent,  so  th 
is  not  necessary  to  make  the  state  a  party  on  the  rei 
{Osbom  T.  Tk«  Bank  of  the  United  States,  9  Wheat, 
Michigmt  State  Bank  t.  Eastings,  1  Douglaa,  [Mich. 
225;  Garr  t.  Bnght,  1  Paige  Ch.,  157.) 

An  agent  of  the  state,  whether  incorporated  or  not,  by 
tne  of  his  character  simply,  possesses  no  such  immuoity  i 
being  sued.  He  must  show  in  his  defense  to  an  action  or 
for  interfering  with  private  rights,  that  he  proceeded  wi 
the  authori^  conferred  by  a  valid  law,  or  his  defense  i 
fail 

We  think  these  propositions  are  clearly  established  by 
anthorities  cited,  and  in  our  view  of  the  questions  prese 
by  the  transcript,  they  are  decisive  in  the  case  before  ua. 

It  is  not  necessary  to  decide  whether  the  board  of  direc 
under  the  act  of  October  19,  1872,  is  a  public  or  private 
poration.    The  decision  in  either  case  must  be  the  same. 

The  plaintiffs  t^ege  the  facts  showing  that  th^  were  i 
bona  fide  creditors,  and  have  reduced  their  claims  to  j 
ments  against  the  Union  University  Association,  a  pri 
corporation,  docketed  them  and  issued  executions,  which  '. 
been  returned  wholly  unsatisfied,  and  that  the  conveyan< 
the  board  of  directors  was  not  only  voluntary^  but  made 
intent  to  defraud  them  out  of  their  just  demands,  and  thai 
board  of  directors  had  full  knowledge  of  such  purpose.  I 
the  demurrer  the  f act^  stand  confessed. 

Th^  had  a  plain  right  to  the  remedy  they  resorted  to, 
the  decree  waa  entirely  proper.  The  decree  of  the  c 
below  is  affirmed  with  costs. 

Decree  affirmed. 


FOMEBOT    V.    LaPPBUV. 

SUteiHBt  of  Cbm. 


POMEROT  V.  LAPPEU3. 

FUUDtO  CiTT  OUONAliat*. 


>niM  iwe«wu7  to  piMd  «  oUj  orduwaae,  ft  men  refcroMC  to 
nber,  title  and  data  of  enactment,  la  not  aoffieient.  It  must 
irth  in  the  pleading  aa  anf  other  fast  of  wbioh  tha  eoniti 
Jodieial  notiea. 


ing  of  kdbtat  eorpiu,  tha  emrt  to  whieh  tlie  writ  la  ratam* 
[dm  jnriadiettoB  to  make  a  Anal  order  In  the  canae,  b^  Uw 
t  tha  writ  upon  tha  defendant  whila  tha  priioner  it  itill  In 
•ij;  and  raeh  juriadietion  etnDOt  be  onated  hj  an;  act  o< 
ndant  wlthoat  the  eonaent  of  tba  eonrt. 

^m  MoltDomah. 

rtli  day  of  Jviy,  1880,  the  reapoDdent  applied  "by 

the  Hon.  Baleigb  Stott,  judge  of  the  fourth  jn- 
ict,  for  a  writ  of  kabeat  corpus,  directed  to  the 

The  petition  set  forth  the  iinlawful  imprisonment 
ioner,  the  place  thereof,  and  supposed  cause.  The 
nied  as  prayed  for,  and  made  returnable  before  said 
o'clock  the  following  morning.  It  was  duly  served 
sUant,  who  waa  chief  of  police  of  the  city  of  Port- 
ame  day  it  was  issued. 

me  and  place  designated  in  the  writ,  the  appellant 
etum,  setting  forth,  in  substance,  that  on  July  7, 
■rested  the  respondent  on  a  warrant  issued  by  L. 
,  police  judge  of  the  city  of  Portland,  upon  a 
having  violated  Ordinance  No.  321  of  said  city, 
ordinance  to  prevent  and  punish  trespass  upon  the 
ires  and  other  public  property  of  the  city  of  Port- 
>mg  upon  that  public  proper^  of  said  city  known 
lie  levee,  and  digging  up  said  public  levee,  and 
be  earth  therefrom;  and  that  at  the  time  the  writ 
,  he  held  respondent  in  his  custody,  in  the  city 
aid  warrant,  and  by  order  of  said  police  judge,  for 
1  charge,  which  had  been  set  for  one  o'clock  p.  a.. 
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of  the  same  day  on  which  the  return  was  made.  That 
the  time  of  his  arrest,  the'  resftondent's  bait  had  been  fixed 
fifty    dollars,    which    he    had    giv«n    and    been    dischari 

■from  ctistodybetweffli  the  service-of  the  writ  and  the'ihbc 
inaking  the  return ;  and  that  the  respondent  had  not  ^i 
tieen  in  his  custody,  but  was  then  in  court.  The  oj^igi 
writ  and  a  copy  of  the,  warrant,  of  arrest  were  annexed  to 
return.-  .      i     ,  ■      .  ■  -  -i 

The  city  attorney  end  J..;N.  Dolph  appeared  for-appeUa 

;aDd  John  M.  Gearin,  Ellis  G.  Hughes  and  C.  B.  Belliftf 
appeared  for  respondent,  and  filed  a  general  demurrer  to 
return.  The  court  sustained  the  demurrer,  and  appell 
relufiing  to  plead  further,  ordered  that  the  respondent  be  i 

'^uged.    Prom  :thi8  TuUng  and  order  of  the  oourtVthii  apf 

-has  been  brongbt. 

''■'By  the  Court,  Watson,  J.: 

The  demurrer  was  properly  sustained-     Under  the  proyisi 
,of  our  statute  relating  to  the  proceeding  on  habeas  corpus 
.return  is  a  pleading,  and  is  to  be  construed  and  have 
same  effect  as  in  an  action.     (Section  619,  Civil  Code.) 

The  reference  to  the  city  ordinance  by  number,  title  t 
jlate  of  enactment  only,  was  insufficient.  If  not  recited 
full,  at  least  the  provisions  of  the  ordinance  of  i^hich  the  t 
attributed  to  the  respondent  were  alleged  to  be  a  violati 
should  have  been  recited.  The  want  of  sueh  allegations 
the  return  rendered  it  fatally  defective  on  general  deniun 
(Barker  v.  Mayor  of  New  York,  17  Wend.,  199 ;  people 
Same,  7  How.  Pr.,  81.) 

The  principal  portion  of  appellant's  argument  upon 
fiearing  related  to  the  validity  of  the  city  ordinance  ^  but 
such  question  arises  upon  the  record  before  us,  and  we  can 
consider  or  express  our  opinion  on  it.  The  record  only  sh( 
that  the  court  below  held  the  return  insufficient  upop  gene 
demurrer. 

,We  thiidc  the  decision  was  correct,  and  it  is  immaterial 
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detenninatioa  here  whether  the  reasooa  for  thst  decision 
e  sound  or  otherwise.  Biit  it  waa  claimed  hy  appellant*, 
he  heiaiiDg,  that  l^e  Btat«ment  id  the  return,  that  tia. 
ondent  bad  ^ven  bail  and  heen'  diacbarged  after  service 
le  writ,  but  before  the  return  was  made,  alone  rendered 
«tum  snSieient  on  general  demurrer.  We  are  unable  to 
v-er  any  sound  basis  lor  this  proposition, 
e  eircnit  court  acquired  jurisdiction  to  examine  into  the 

of  respondent's  imprisonment,  and  to  either  remand  or 
a.rge  him,  accdrding  to  tbe  itLiM  disclosed  upou  such 
ijiation,  and  the  law  applicable  thereto,  as  soon  as  the 
^^as'  served  on  the  appellant,  having  the  respcmdent  fitiU. 
»  custody.  Thereafter  the  appellant  was  bound  to  detain 
:ki  his  custody  upon  that  writ,  subject  to  the  orders  of  the 

.  from  whence  it  issued. 
^  respondent  might  have  become  legally  entitled  to  bis 
^rge   from   tbe   original    detention    and    hnprisonmenf, 

the  service  of  the  writ  in  the  habeas  corpus  proceeding. 
Cn  contemplation  of  law  he  was  then  in  custody  upon  that 
?t,  and  tbe  power  to  discharge  him  had  vested  in  the 
bunal  issuing  it. 

Without  the  sanction  of  that  tribunal,  neither  of  the  parties 
lid  by  any  act  of  his  own  simply,  oust  it  of  it^  jurisdiction 
make  a  final  order  in  the  case. 

It  could  not  make  any  difference  in  the  determination  of 
:  ease,  that  the  appellant  disclaimed  having  the  respondent 
hia  custody,  in  his  return  to  the  writ.  It  showed  that  hv 
a  present  in  court  at  the  time,  in  person,  and  subject  to  it^s 
lers.  Besides,  the  respondent  had  a  right  to  insist  on  a 
al  adjudication  in  that  proceeding.  It  was  capable  of 
ording  other  benefits  and  advantages  besides  a  simple 
ease  from  confinement  at  the  time. 

Questions  finally  determined  in  it  could  not  be  re-examined 
sn  any  other  proceeding  by  habeas  corpus.  {Civil  Code, 
tion  639.)  And  the  respondent's  immunity  from  future 
«3t  and  imprisonment  under  the  same  authority,   could 
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only  be  secured  by  a  final  order  declaring  such  aatlio 
illegal  and  invalid.    No  error  appearing  from  the  transci 
in  any  of  the  particulars  assigned  by  appellant,  the  oi 
appealed  from  is  affirmed. 
Judgment  affirmed. 


HAZARD'S  APPEAL. 

DiSTBICT  ATTOKNKT'a  FUS. 

A  dlitriet  tttonaj  h  not  entitled  to  feea  in  Bolts  to  foraeloae  mortgi 
given  to  the  board  of  commiaaioDen  for  the  ule  of  aehool  nnd 
veni^  lands,  and  for  the  inveBtment  of  the  funda  ariaing  theref: 
to  aeeure  loana  made  from  auch  fvnd«. 

The  whole  power  of  management  of  auch  funds  is  vested  in  sneh  bo 

Appbai.  from  BentoQ. 

B.  8.  StraJian,  for  district  attorney. 

W.  W.  Thayer,  contra. 

By  the  Court,  Watson,  J.; 

The  only  question  here  is,  whether  a  district  attorney  hs 
right  to  appear  in  sntts  or  actions  growing  out  of  the  mane 
ment  of  the  school  and  university  funds,  on  behalf  of 
state,  without  any  authority  from  the  board  of  commissioB' 
and  claim  fees  therefor,  under  section  1041  of  the  civil  et 

We  are  clearly  of  the  opinion  that  he  has  not  such  rij 
The  whole  power  of  investment  and  management  of  tl 
funds  is  invested,  by  the  constitution  and  laws,  in  the  goven 
secretary  of  state  and  state  treasurer,  as  a  board,  and  wl 
the  state  is  not  a  party  to  the  record,  no  other  officer  ■ 
rightfully  intervene  and  assume  any  authority  over 
subject.  The  power  and  responsibility  belong  exclusively 
the  board. 
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n  tlLe  state  is  a  ^arty  to  the  record,  as  in  the  case  of 
claim  for  fees  (6  Oregon,  465),  it  would  be  interested 
extent  of  oosts  at  least,  and  the  district  attorney  would 
itied  to  appear  and  represent  it.  Bnt  in  the  present 
is  not  such  a  party,  and  could  not  in  any  event  have 
ly  interest  of  iGs  own  in  the  result;  and  the  general 
t  of  the  pablio  in  the  management  and  investment  of 
mds  is,  as  we  have  already  stated,  confided  to  the  boartl 
imissioneTs.  The  ju^meat  of  the  circuit  court  must 
■med  with  costs, 
;ment  affirmed. 


MANNING  V.  KLIPPEL. 
AMD  SHBRirVe  CouFBKBAnoN — Local  ahd  Bpxcul  IiAW  Void. 
f  the  UgUlatuie,  appioTSd  October  S9,  1860,  entitled  "Aa  act  to 
ide  tbe  compensation  of  tbe  eherifle  and  clerks,"  of  tlie  fourteeii 
itiM  Darned  in  the  act,  and  also  "to  provide  for  the  payment  to 

eonntiee  of  fixed  Bumi  of  money  for  the  performance  of  eaid 
Lobs  hj  the  eberiiN  and  cleika  of  said  conntiea,"  provided  annual 
riea  for  tbe  laid  Bheriffe  and  clerks,  and  established  a  table  of 

for  eervices  perf onned  by  «aid  officers  for  said  coontiea,  different 
1  that  establiabed  by  law  for  other  counties  in  the  state.  The  act 
faer  provided  that  the  fees  so  established  ghonld  be  collected  t^ 
■heriffa  and  elerka  of  the  eountiea  included  in  the  aot,  and  paid 

to  said  couDties:  Held:  That  said  act  was  a  local  law  fot  the 
BBment  and  collection  of  taxes  for  county  purpoaee,  within  the 
QiQg  of  BubdifiRion  10  of  article  23,  of  the  constitntion  of  Ore- 

that  the  legislative  anembly  shall  not  paaa  local  or  special  lawa 
the  aeeeeament  and  eollection  of  taxes  for  state,  count;,  township 
oad  porposea,  and,  consequently,  void. 
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Appbai>  f rom  Jackson.    The  facts  are  saffieiently  statet 
the  opinion. 
E.  C.  Bronavgk  and  J.  W.  Wkallisy  for  ftpp«I1ant 

No  appearance  on  the  part  of  the  respondent.  ' 

By  the  Court,  WdUMj,  J, : 

This  13  an  appeal  from  the  judgment  of  the  circuit  a 
for  Jackson  county,  in  a  proc^ding  by  mandamas,  requii 
the  olerk  of  saidcoimly  to  feeord  a  deed  of  cooreyance, 
to  accept  as  big  fee  therefor  the  sum  fixed  for  suah  service 
the  act  of  the  legislature,  approved  October  25,  1380. 
appellaut  claims  that  said  act  is  unconstitutional,  becaust 

1.  It  violates  section  22  of  article  i.  of  the  constitutioi 
Oregon,  that  "no  act  shall  ever  be  revised  or  amended 
mere  reference  to  its  title,  but  the  act  revised  or  seei 
amended  shall   be  set  forth  and  published  at  full  length.' 

2.  That  it  is  an  act  for  raising  revenue,  and  originatet 
the  senate,  when,  under  section  18  of  article  4  of  the  < 
stitutiou,  it  should  have  originated  in  the  house  of  repres< 
atives. 

3.  Tliat  it  is  a  local  law  regulating  practice  in  courts 
justice,  contrary  to  subdivision  3  of  section  23,  of  article  '. 
the  state  constitution. 

4.  That  it  is  in  conflict  with  subdivision  10  of  section 
of  article  4  of  the  cojistitution,  that  the  legislative  asseu 
shall  not  pass  local  or  special  laws  for  the  assessment 
collection  of  taxes,  for  state,  county,  township  or  road  purpo 

We  shall  consider  only  the  Inst  ground  of  objection.  ' 
act  in  que.itiOQ  is  entitled  "an  act  to  provide  the  compensa' 
of  the  sheriff  and  cli>rks  of  the  counties  of  Linn,  L; 
Jackson,  Benton,  Yamhill,  Marion,  Douglas,  Coos,  Cu: 
Clackamas,  Union,  Umatilla  and  Polk,  in  this  state,  anc 
provide  the  manner  in-  which  such  compensation  shall 
paid,  and  also  to  provide  for  the  payment  to  said  couD 
fixed  sums  of  money  for  the  performance  of  certain  serv 
by  the  sheriffs  and  clerks  of  said  counties." 
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t  provide  t3i(tt  tltq  sherifEa  and  alerks  of  the  conaties. 
t  th?  act  shall  be  paid  salaries  by  their  respective 
and  further  pigoviides  a  tiable  of  fees  that  shall  be  p^id. 
innties,  for  seryicee  perimmed  by  their  sheriEEs  and 
dec  tbfl  aot.  NiBp  0(it  of  twenty-three  counties  in 
are  excluded,  from  the  operatioii  of  the  act.  Tb^ 
ipged  are  to  he  p^d,  as  staged  in  the  act,  for  serviees 
d  for  thq  oounties  by  their  sheriffs  and  clerks; 
leriff?  and  clerks  described  in  the  act  are  public; 
The  Bervioes  perfomwd  by  such  officers  *re  not 
tbey  ape  pubhe  serviees,  When  the  clttrk  records  a 
vhen  the  aheriff  servfus  a  summona  or  other  process,. 
T  the  state,  and  performs  the  service  at  the  cojnmand 
Lte.  It  is  only  on  the  ground  that  the  services  per- 
y  such  offioers  are.  public  services,  that  the  pow^r  of 
eture  to  pofnpel  tfaem  to  pay  their  fees  into  the; 
;asury  ca^  be  maintained. 

adoubtedly  true  that  the  whole  matter  of  feeq  and 
tioa  of  ah^riffs  and  clerks  is  subject  to  the  control  of 
ature..  There  can  be  no  other  reason  for  this  than 
i  character  of  the  offices:  of  sherilf  and  clerk,  and  the 
laracter  of  the  services  they  perform.  Were  th& 
irformed  simply  an  individu^  service,  the  legislature, 
ve  no  more  right  to  order  the  fees  of  such  officers  to 
into  the  county  treaaury  than  they  would  have  to 
same  disposition  of  ttie  earnings  of  private  labor. 
1  this  principle  of  their  public  character  that  such 
■e  entitled  only  to  such  compensation  as  the  law  has 
provided.  Where  no  cunponsation  baa  be«n  pro- 
a  service  by  law,  they  are  entitled  to  none  on  a 
men***,  or  otherwise,  either  from  private  persons  or 
c  (Bridge  v.  Cage,  cited  in  Hatch  v.  Jfanzi,  15 
);  Debolt  V.  Trustees,  7  Ohio  St.,  237.) 
1  were  formerly  piaid  by  &[ed  salaries  from  the 
id  were  not  entitled  to  charge  fees.  So,  formerly, 
ren  of  superior  courts,  were  paid  by  fees,    Now  the 
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state  lays  taxes  for  this  purpose.  But  it  is  only  because  t 
services  are  public  that  this  can  be  done.  A  tax  oaa  onl] 
laid  for  a  public  purpose.  A  tax  laid  for  a  private  pur] 
is  void.  [Whiting  t.  Sailroad  Co.,  25  Wis.,  165;  Ta 
V.  Chandler,  9  Heisk.,  349 ;  Th»  PeojAe  t.  Salem,  20  M: 
452  i  Loan  Asaociation  v.  Topeka,  20  Wall.,  655.) 

Now,  if  these  serrices  of  judge,  of  sheriff,  or  of  e 
sbould  be  compensated,  not  by  contributions  laid  upon 
public  generally,  but  by  specific  contribations  laid  npo 
particular  class,  it  would  seem  to  be  a  surprising  result  ' 
money  raised  by  the  same  power,  and  which  performs 
cisely  the  same  office,  should  in  one  case  be  levied  under 
power  of  taxation  and  be  a  tax,  and  the  other  be  outside  of 
taxing  power.  "No  change  of  name  can  change  the  essei 
feature  of  a  thii^,  nor  can  it  escape  constitutional  regnla 
by  a  mere  play  on  words,  or  by  giving  it  a  different  desi| 
tion."    (Taylor  v.  Chandler,  9  Heisk.,  374.) 

That  parties  in  courts  of  jnstiee  derive  special  benefit  f 
the  administration  of  justice,  may  be  a  reason  why  1 
should  contribute  specially  to  the  maintenance  of  courts 
their  officers.  The  same  thing  occurs  in  tbe  assessmeui 
tbe  cost  of  grading  and  paving  a  street  upon  the  adjoining 
owners.  Such  lot  owners  are  called  upon  to  pay  the  oos 
such  improvements  because  of  the  special  benefits  they 
supposed  to  derive  from  them.  But  such  assessments 
taxes,  and  the  power  of  the  legislature  to  lay  them  can  ( 
be  upheld  on  this  ground.     {Mayor  v.  Brooklyn,  4  N,  T.,  4! 

It  is  not  a  ground  to  distinguish  a  special  contribution 
at  tbe  command  of  government,  from  a  special  tax,  thai 
who  pays,  derives,  or  is  supposed  to  derive,  some  ape 
benefit  from  its  payment.  Says  Green,  J.,  in  WilUatK 
Detroit,  2  Mich.,  567:  "Every  species  of  tax  in  eveiy  m' 
is  in  theory  and  principle  based  upon  an  idea  of  compensat 
benefit  or  advantage  to  the  person  or  property  taxed,  eil 
directly  or  indirectly.  Taxation,  not  based  on  any  idei 
benefit  to  the  person  taxed,  would  be  grossly  unjnsl^  tyrann 
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ppressive,  and  might  well  be  characterized  as  pablic 
y."     (See  also  Sears  v.  Cattrell,  S  Mich.,  275,  Camp- 

rts  are  created  not  alone  for  the  eonTenience  of  the 
I  applying  to  them,  but  because  they  are  essential 
es  in  insaring  domestic  tranquility  and  good  order, 
r  V.  Keep,  9  Wis.,  379.) 

rta  and  their  officers  are  an  essential  part  of  the 
leiy  of  government.    Qoremment  must  provide  them  . 
7  oat  its  ends  and  secure  its  own  existence.    The  right 
Tate  persons  to  apply  to  them  ii  beyond  legislative 
:rence,  but  they  may  be  taxed  on  the  exercise  of  the 

{Harrison  v.  Willig,  7  Heisk.,  35  j  Cooley  on  Taxation, 
nea  v.  Keep,  above,  383.) 

special  contributions  can  only  be  lawfol  imder  the 

power.  In  any  other  view  such  requisitions  would 
in  direct  conflict  with  section  10  of  article  1  of  the 
;iition  of  the  state,  that  justice  shall  be  administered 
'  and  without  purchase. 

case  of  Folk  t.  Tki  Board  of  Commissionerg  of 
■e  County,  46  Ind.,  150,  affirming  the  opinion  of 
in,  C.  J.,  in  Wallace  v.  The  Board  of  Commissionert 
rion  County,  37  Ind.,  383,  was  upou  a  law  of  Indiana 
tg  to  the  fees,  of  sherifEs  and  clerks,  similar  to  that 

the  court,  requiring  such  fees  to  be  paid  into  the 
'  treasuries.  It  was  held  in  that  case  that  a  law  requiring 
a  and  clerks  to  pay  fees  collected  by  them  to  the  county 
rer  was  void,  as  in  conflict  with  that  provision  of  the 
tution  that  justice  shall  be  administered  freely  and 
rt  purchase.  We  have  the  same  provision  in  our  con- 
on  in  section  10  of  article  1. 
rould  seem  the  better  view  that  such  special  contributions 

reali^  special  taxes,  which  the  legislature  has  power  to 
{Harrison  v.  Willis,  7  Heisk.,  35;  Townsend  v.  Town- 
Peck'sR.  [Tenn.]  15). 
I  grounds  of  that  decision  would  seem  to  apply  not  only 
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tc  the  aase  before  the  court,  but  would  go.  to  the  extcnl 
showiDg.tiut  ^l  such  coutributions  are  illegal  and  void.  ' 
only  sound  principle  upon  which  it  would  seem  possiblt 
avoid  .this  result  is  toconndgr.  tiiese  contributiojp^  disgu 
under  the  name  of  fees,  to  be  in  name,  what  they  are  in  t 
special  taxes- 

These  are  burdens  or  charges  imposed  by  the-  le^isla 
I.ower  upon  persons  or  property  to  raise  money  tojr  pu 
purposes,  or  to  defray  the  necess&ry  expenses  in  ^dministci 
the  govejoment.  They  are  cpntributioos  levied  on  individi 
for  the  service  of  the  state.     {Glasgow  v.  Romse,  43  Mo.,  4i 

In  the  ease  of  WashingtoQ  Avenue,  69  Penn^  $t.,  359, 
new,  J.,  says  that  "in  order  to  take  the  money  and  effect: 
the  citizen,  and  apply  them  to  public  uses,  beside  the  powe: 
t'ainiion,  I  know  none  other  than  that  of  eminent  domain. 

These  contributions,  under  the  name  of  fees,  are  not  ta 
from  individuals  by  their  voluntary  consent.  They  are 
posed  on  the  exercise  of  a  right,  and  are  as  essentLtlly 
tnvitum  as  the  payment  of  taxes  upon  corporeal  property, 
either  case  the  government  imposes.  The  government  has 
■power  to  impose  but  for  a  public  purpose,  and  impositions 
government  for  public  purposes  are  taxes.  Turn  the  sub 
as  we  ni.iy,  it  will  reduce  to  this. 

It  follows,  therefore,  that  the  several  sums  named  as  : 
in  the  act  eome  within  the  definition  of  faxes  laid  for  a  spe 
purpose.  The  language  of  the  constitution,  as  before  ci 
is  that  no  local  or  special  law  shall  be  passed  for  tlie  ass 
ment  or  collection  of  taxes  for  stale,  county,  township  or  t 
purposes.  There  would  seem  do  good  reason  why  this 
guage  should  not  cover  the  whole  extent  of  the  taxing  po 
for  the  purposes  named.  There  is  no  restriction  in 
language  unless  the  word  asse.ssment  must  be  held  to  con 
the  meaning  to  such  taxes  only,  as  are  extended  for  valuat 
made  by  an  assessor.  Such  a  construction  woulj  excl 
from  the  constitutional  protection  of  this  subdivision  spp' 
taxe^ — a  species  of  tax  by  which  it  is  easily  poswible  to  ful 
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B  ■whole  revenue  of  government.     The  general  legal  meaoing 

the  word  assessment  is  authoritative  imposition.  The 
earting  of  the  word  in  said  subdivision  10  should  be  co-ez- 
nsive  with  the  power  which  it  is  the  object  of  this  subdivision 

limit;  and  thus  all  objects  be  protected  from  local  and 
lecial  legislation  upon  which  such  laws,  as  understood  in 
e  constitution,  could  operate. 

The  act  of  October  25,  1880,  must,  therefore,  he  held  to  be 
Q  act  to  assess  and  collect  specific 'taxes  for  public  purposes, 
nd,  if  a  local  law,  is  void.  In  Kerrigan  t.  Force,  68  N.  Y., 
81,  an  act  entitled  "an  act  relating  to  the  expenses  of 
a<licial  sales  in  the  county  of  Kings,"  was  held  to  be  a  local 
iw  ■^ithin  the  meaning  of  the  constitutional  provision  that 
»  private  or  local  bill  should  contain  more  than  one  subject, 
nieh  shall  be  expressed  ia  its  title.  Church,  C.  J.,  delivering 
e  opinion  of  the  court,  says:  "I  entertain  no  doubt  that 
's  is  a  local  act  within  the  meaning  of  the  constitution.  It 
'plies  to  an  officer  of  a  single  county,  and  to  the  property 
**  Sales  made  therein.  It  is  not  general,  and  does  not  apply 
foe  people  of  the  whole  state.  True,  all  persons,  whether 
"^ST    in  or  out  of  the  state,  foreclosing  mortgages  in  that 

*y,  would  be  bound  by  the  act,  and  they  would  be  so 
^**    Ijecause  they  would  then  come  within  the  operation  of 

l<^cal  act." 
^^  act  in  question  is  a  local  act  because,  for  one  reason,  it 
^Ses  the  sources  of  revenue  from  the  counties  named 
^*«i,  beyond  those  excluded  from  its  provisions.  One 
^^y,  for  instance,  has  a  source  of  general  revenue  under 
^ct  denied  to  another,  as  much  so  as  if  tlie  legislature  had 
'^^^i  an  act  confined  in  its  operation  to  one  county,  levying 
^*'  capita  tax  upon  a  particular  class  in  that  county — such 
■  *^<it  would  not  be  liable  to  the  charge  of  want  of  uniformity. 
^*  authorities  seem  decisive  on  this  point.  It  would  probably 
^  'alid  under  every  other  clause  iu  the  constitution.  It 
■oWo^a  that  the  act  is  local,  and  ia,  consequently,  void. 

Judgment  reversed. 
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BGONIAN  RAILWAY  COMPANY  v.  HILL. 
Bjt4LBO«D3 — Appbopwatidn  op  Pwvii*  Psopertt. 

EOnetitutioii  of  this  state  the  legislature  cacnot  autborJEe,  \tj 
lesss,  a  private  corporatioo,  sucli  &s  s  raftraad,  to  appropriate 
ipeitj  »f  an  indiTidoal  wittout  jut.  compeosation  flnt  U- 
and  tendered. 

CoiiPENSATio»  lOB  Land  Taken. 
■tatute  the  initiative  in  the  exercise  of  the  right  of  eminent 

lies  eielusivel?  nith  theicM-pofation,  and  their  use  of  land 
is  made  depeadent  upon  previous  payment  of  the  compensa- 
certained  by  the  process  given. 

Statutb  must  be  Sthjctlt  Pubsueb.  ^ 
In  pursuance  of  any  law,  the  property  of  an  individual  is  tt 
isted  ag^tiost  bis  will,  there  must  be  a  strict  pomptianee  with 

piovisioni  of  tin  law  authorizing  saeh  proeeedjn£a. 

AsaEssHBNT  or  DauAoBs — Juvgueht. 
the  payment  into  court  of  the  damnj^  assessed  bf  thejnrjr, 
le  court  is  authorised  to  render  judgnteut  appropriating  Ui« 

nor  can  the  court  reader  anj  other  than  the  particular  kind 
gment  the  etatuCe   itaeitf  authorizes. 

I  from  LiDD.     The  f8Ct.3:are  stated  in  the  opinion. 
er  (t  Gearin,  for  appellant 

roceeding  for  the  condemnatioa  of  land,  the  court 
r  a  special  stated  authority,  and  is  olothed  with.  ji9 
tint  articular  to  render  any  other  judgment  thait 
(377) 
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Buch  as  the  statute  authorizes.  {Gear  v.  The  Dubuque 
Sioux  City  Railroad  Company,  20  Iowa,  527;  Balti 
and  Susquehanna  R.  R.  v.  Neaiit,  10  Eow.,  U.  S., 
Railroad  Co.  v.  Wilder,  17  Kan.,  247.) 

A  default  does  not  admit  the  amount  of  damages  t 
the  respondent  is  entitled  to  recover.  The  court  is  not  au 
ized  to  assess  damages  without  proof  and  without  a  . 
{Parker  v.  Smith,  64  N.  C,  291.) 

L.  Flinn,  C.  E.  Wolverton  and  J.  E.  Weatherford 
respondent. 

No  reply  was  made  to ,  the  answer.  Its  allegatioiu 
therefore  confessed.  A  judgment  for  want  of  a  reply 
effect  a  judgment  for  want  of  an  answer,  and  from  Bti 
judgment  there  is  qo  appeal.  (Bliss  on  Code  Pleading, 
Sands  T.  BOdretk,  12  Johns.,  493;  Henry  v.  Cuylei 
Johns.,  469;  Golden  v.  Kercherback,  2  Cow.,  31;  Cam 
V.  Stokes,  2  Wend.,  145 ;  Dorr  v.  Birge,  8  Barb.,  351.) 

By  the  Court,  L<»d,  C.  J.: 

This  is  a  statutory  proceeding  to  condemn  certain  laoi 
the  defendant  for  the  use  of  plaintiff's  railroad.  The 
plaint  is  in  the  usual  form,  and  based  upon  the  inabilii 
the  parties  to  agree  upon  the  proper  compensation  to  be 
for  the  land  sought  to  be  appropriated.  (Sections  40  an 
Misc.  Laws,  534.)  The  answer  sets  up  no  defense,  but  i 
the  value  of  the  land  and  the  damages  resulting  from  tfai 
propriation  thereof,  in  conformity  with  section  45  of  the 
laws.  These  are  the  only  pleadings  specifically  meutioni 
the  laws  under  consideration,  except  that  section  41  ptm 
that  such  proceeding  shall  be  commenced  and  proceeded 
final  determination  in  the  same  manner  as  an  action  at 
except  as  otherwise  specially  provided  in  this  title, 
reply  was  filed  to  the  averments  of  the  value  of  the  land 
the  damages  resulting  from  the  appropriation,  and 
motion,  judgment  by  default  was  rendered  on  the  plead 


Obeoonian  B'y  Co.  v.  Hill. 


Opinion  of  the  Coort— Lord,  C.  J. 


Feet  that  the  plaintiff  have  and  recover  the  strip  of 
railroad  purposes,  and  that  the  defendant  have  and 
f  and  from  the  plaintiff  the  full  amount  of  damagei 

and  costs  and  disbursements.  It  afBrmatlvely  ap- 
im  the  record,  that  there  was  no  assessment  of  dam- 
he  court  or  by  a  jury,  but  that  judgment  in  personam 
ered  upon  the  allegations  in  the  answer  as  by  default, 
s  judgment  eomes  the  appeal,  and  the  error  assigned 
e  court  had  no  jurisdiction  to  render  such  judgment, 

therefore  void.    The  question  to  be  determined  by 

assigned  Is  an  interesting  and  important  one,  and  is 
;  of  careful  consideration,  as  it  involves  an  examina- 
ur  constitution  and  laws  in  respect  to  the  terms  and 
IS  npon  which  the  property  of  the  citizen  may  be 
d  devoted  to  the  public  use  under  the  power  of  emi- 
lain. 
!  constitution  of  this  state  it  is  provided,  that  private 

shall  not  be  taken  for  public  use  without  just  com- 
I,  and,  except  in  case  of  the  state,  without  such  com- 
I  first  assessed  and  tendered.  (Art.  I.,  sub.  18,  Const, 
n.)  It  is  manifest  by  this  provision,  except  in  case 
ate,  when  it  is  proposed  to  take  the  property  of  an 
il  against  his  will  for  public  use,  by  the  exercise  of 
r  of  eminent  domain,  it  cannot  be  done  without  just 
ition,  first  assessed  and  tendered.  Not  simply  com- 
1,  but  just  compensation  is  a  condition  precedent  to 
ed  and  tendered,  before  the  citizen  can  be  deprived 
•opcrty. 
niBsing  the  general  provision,  that  private  property 

be  taken  for  public  uses  without  full  compensation, 
)r  Kent  says:  "The  better  opinion  is,  that  the  com- 
i,  or  offer  of  it,  must  precede  or  be  concurrent  with 
fe  and  entry  upon  private  property  under  the  author- 
e  state.  The  government  is  bound,  in  such  cases,  to 
lome  tribunal  for  the  assessment  of  the  compensation 
nity,  before  which  each  party  may  meet  and  discuss 
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tbeir  claima  id  equal  terms,  and  if  the  governmeut  pro 
without  taking  theae  steps,  then  officers  and  agents  maj 
ought  to  be  restrained  by  injunction,"  (2  Kent's  Com., 
note.)  He  further  says:  "The  settled  and  fundamental 
trine  is,  that  government  has  no  right  to  take  private  pro 
for  public  purposes  without  giving  Just  competisaticm,  a 
seems  to  be  uecessarily  implied  that  the  indemnity  shoul 
eases  which  will  admit  of  it,  be  previously  and  equitably  i 
tained,  and  be  ready  for  reception,  concurreutly  in  pai 
time,  with  the  actual  exercise  of  the  right  of  em 
domain." 

In  Buraely  v.  Thf  Mountain  Lake  Water  Company 
CaL,  306,  the  court  say:  "The  constitution  is  express: 
vate  property  shall  not  be  taken  for  public  use  without 
pensatiop.  The  compeosatipn  precedes  the  title."  The 
pensation  must  be  adequate.  But  adequate  when !  Of  ct 
when  the  property  is  taken.  In  Cook  v.  South  Park 
missioners,  61  111.,  120,  it  is  said,  that  it  has  always  bee 
doctrtDe  of  that  court  that  the  damages  must  be  paid  b 
the  possession  of  the  land  can  be  taken,  or  any  right 
acquired.  {Chicago  and  MHwauI;ee  R.  R.  Co.  v,  Bui 
m.,  218;  Johnson  v.  Jo^et  and  Chicago  R.  E.  Co.,  23 
203;  Skwte  v.  Chicago  and  Milwaukee  B.  B.  Co.,  26 
436.) 

Mr.  Mill,  in  his  work  on  Eminent  Domain,  says: 
jnost  of  the  states  a  strict  rule  has  grown  up,  requirini 
paymejjt  ,qf  conjpensation  before  entry.  Th«  conden 
party,  in  order  to  enter,  must  have  paid  damages  and 
tiave  necessarily  ascertained  the  amount."  (Sec.  89,  Alills 
Domain.) 

Even  in  the  constitutions  of  those  states  which  d( 
require  in  direct  tenijs  a  previous  indemnity,  but  contai 
getlf Hill  fdioyisioa  th«t  private-property  shall  nc^t  be  take 
,pubbe  uses  witliout  just  compensation,  tha  current  of  a« 
aties  hold  that  the  payment  or  tender  of  the  compensatic 
;»a  app^opti&te  provision  therefor,  is  generally  required  ti 
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pcopriation  of  the  owner's  property.  (See  Catrt- 
i  R.  R.  Co.  T.  Turner,  31  Ark.,  503,  and  numeri 
ities"  cited.)     ■    '     '    ■ 

comment,  it  is  snfflcieat  td  b&j  fromfliis  review, 
lorities,  it  is  manifest  that  under  the  constitution 
e  the  legislature  cannot  authorize,  by  any  preaeed- 
Bte  corporation,  Buch  aa  a  railroad,  to  take  the  pri- 
rty  of  an  individual  for  public  use  without  just 
on  firai  assessed  and  tendered.  The  reason  for  tb«- 
n  behalf  of  the  BtatS'ia  well  stated  in  Walther  t.' 
>  M*.,  287,  and  in  which  it  is  also  said  that  "pri'> 
"atiftDS  do  not  possess  an  inexhaustible  fnnd  for  the' 
f  tb«ir  liabilities,  such  as  muaicipal  bodies  possess- 
ions and  things  within  theif  jnrisdiotion  aubjectte' 
od  they  of  course  may  fail  and  prove  unable  to  pay 
,  and  tbis  ia  a  sufficient  reason  why  what  has  been- 
favor  of  the  state  should  not  be  extended  to  private' 
IS."     (Mills  on   Eminent  Domain,  see.   196,   and. 

cited  in  notes.) 

lance  of  this  provision  of  the  constitution,  and  to 
i^te  corporations  to  construct  therein  great-  works 
1  improvement,  our  legislature    has    provided    by' 

Articular  mode  by  which  corporations  may  con- 
lands  of  individuals  necessary  for  the  purpose  of 
mplated  improvements,  upon  the  payment  of  com-' 
Of  Course,  thisha^  no  reference  to  the  power  of' 
ture  to  authorize  an  entry  upon  private  property 
mpensation,  for  the  purpose  of  making  the  pre-' 
xamination  and  survey  before  the  location  of  the 
se  provisions  are,  that  whenever  any  such  corpora- 
imerated  in  the  statute,  is  unable  to  agree  with  the 
a  the  compensation  to'  be  paid  for  the  lands  sought 
'opriated,  etc.,  such  corporation  may  maintain  an 
he  cirenit  court  of  the  proper  county  against  such 

the  purpose  of  having:  such  landa  appropriated  to 
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its  use  and  for  determining  the  compensation  to  be  pai 
the  owner. 

The  initiate  of  the  proceeding  lies  exclusively  with  the 
poration,  and  then  only  when  the  parties  are  unable  to  t 
SB  to  the  compensation  to  be  paid  for  the  land  sought  1 
appropriated.  But  when  that  faet  is  made  to  appear  ii 
complaint,  accompanied  with  a  sufficient  description  oi 
land,  the  essential  requirements  of  the  statute  in  regat 
the  complaint  have  been  comidied  with.  The  owner 
may  set  up  any  legal  defense  to  the  appropriation  of  the  1 
or  omitting  such  defense,  may,  as  in  the  present  case,  aTe: 
true  value  of  the  land,  and  the  damages  resulting  frui 
appropriation  thereof.  It  ia  then  provided,  "upon  the  mi 
of  either  party,  before  the  formation  of  the  jury,  the  o 
upon  the  request  of  either  party,  shall  order  a  iriew  oJ 
lands  in  qaeBtioo,  and  upon  the  return  of  the  jury, 
evidence  of  the  parties  may  be  heard  and  the  verdict  ol 
jury  given.  (Sec  46,  Misc.  Laws,  534.)  And  now  fo! 
the  provision  in  which  is  prescribed  the  kind  of  judgi 
which  the  court  in  such  proceedings  is  authorized  to  rei 
It  is  as  follows:  "Upon  payment  into  oourt  of  the  dan 
assessed  by  the  jury,  the  court  shall  give  jut^ment  Bppr 
sting  the  lands  in  question  to  the  corporation,  and  therei 
such  lands  are  the  property  of  siich  corporation."  This 
vision  of  the  statute  is  explicit  and  in  complete  harmony 
the  constitutional  provision  before  referred  to,  in  requ 
the  payment  of  the  damages  assessed,  the  just  oompensa 
before  the  corporation  can  acquire  any  1e^  rights  to  ai 
priate  the  land.  The  court  is  not  authorized  to  give  j 
ment  of  condemnation  except  upon  payment  into  court  o: 
damages  assessed  by  the  jury.  Until  that  is  done  the  coi 
ation  has  no  rights  in  the  land,  and  cannot  lawfully  approp 
it.  This  "just  compensation"  must  be  firat  assessed 
tendered — ascertained  by  the  jury  and  paid  into  court — in 
the  legal  right  to  take  the  land  under  the  judgment  is 
plete.    The  right  to  render  judgment  is  not  absolute, 
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il:  it  is  upon  the  paTioent  of  the  damagea  asBeued 
ry  that  the  jadgment  of  coodenmatioD  is  rendered, 
igfat  of  the  oorporatioa  to  appropriate  the  lands  ii 

Nor  can  the  court  in  anoh  proceediagt  render  any 
ifferent  judgment  than  the  particular  kind  of  jndg- 
cribed  by  the  statute.  It  is  a  principle  of  law,  sus- 
nnmerous  autfaoritiea,  that  whencTer,  in  purauance 
n,  the  imipecty  of  an  individual  is  to  be  divested 
I  vill,  there  must  be  a  strict  compliance  with  all  the 

of  the  law  authoriziDg  such  proceedings. 
'  V.  The  Dubugu*  ond  Sioux  City  SaUuisy  Co.,  20 
,  it  was  held,  "that  although  the  distriot  court  is  a 
eneral  jurisdiction  (the  same  aa  here),  yet  so  far  as 
the  matter  of  the  condemnation  of  laud  for  public 
1  under  a  special  statutory  authority,  and  is  clothed 
ower  in  that  particular  to  render  any  other  judg- 
i  sach  as  the  statute  itself  authorizes.  Any  judg- 
r  or  beyond  that  authorized  by  the  statute  would, 
be  without  authority,  so  far  at  least  aa  it  exceeded 
conferred  by  l^e  statute."  The  reason  of  the  pria- 
ud  to  be,  that  such  proceedings  being  out  of  the 

the  common  law,  and  in  derogation  of  common 
B  essential  that  the  statutory  requisition  should  be 
irsued.  {Rietenbaugh  v.  The  Cheiter  VaUey  RaU' 
21  Penn.  St.,  100.) 

EUis  V.  The  Pacific  Saaroad  Co.,  51  Mo.,  203, 
say:  "Authorities  are  not  wanting  in  point  of  num- 
spectability  which  hold  that  quoad  these  summary 
^,  courts  of  general  jurisdiction  stand  upon  the 
ing  as  those  tribunals  whose  jurisdiction  is  speeiftl 
id."  (See  Adamt  v.  Saratoga  and  Wash.  R.  Co., 
328.) 

!ar,  from  these  authoritiea,  that  whenever  it  is  pro- 
legislative  enactmenf  to  take  private  properly  for 
i,  a  strict  compliance  with  every  essential  require- 
tie  statute  should  characterize  the  proceeding.    Th9 . 
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proceedings  for  coademnation  simply  fix  tlK't>ricg  at  wh: 
upon  actual  payment,  the  corporation  maj  appropriate 
property,  and  no  other  judgment  thAn  suoh  as  the  stat 
authorizes  can  be  rendered  in  the  premises.  Upon  the  p 
ment  of  the  dainages  as&essed  by  the  jury,  our  statute  f 
vides  that  "the  coUrt  ahall  give  judgment  appropriating 
lands  in  question  to  the  corporation."  This  is  the  only  ju 
ment  the  court  is  authorized  to  rendeP  in  suob  proeeedji 
and  any  other,  therefore,  would  be  Vithout  alithorify  of  I 
and  a  nullity. 

In  The  State,  ex  rel.,  E<syea  v.  Cincinnati  and  IndiAn 
olis  R.  R.  Co.,  17  Ohio  St.  B.,  it  was  field  that  th*  court  1 
no  juri^dictiiyn  to  proceed,  on  motion  of  the  land-owners, 
therelipdn  render  a  judgment,  or  order,  for  the  payment 
the  corporation  of  the  amount  of  the  verdict,  and  that 
finding  of  Hie  jury  not  being  complied 'with,  tile  parties 
in  statu  qw>,  as  if  no  proceedings  had  ever  bem  oofflmen( 
And  in  Walther  v.  Warner,  et  al.,  25  Mo.,  286,  it'wfts  deci. 
that,  in  a  proceeding  of  ihit  eharacter,  instituted  by  a  railn 
corporation  to  obtain  title  to  land  upon  which  it  had  loca 
its  road,  and  against  which  a  judgment  v^as  reltdetred  for 
damages  assessed  and  an  order  transferring  the  title  to 
corporation,  that  actual  payment  of  damages  was  essential 
vesting  of  the  title  in  the  corporation,  and  also  that  a  ju 
ment  against  a  private  corporation  ia  not  sufiBcient.  In  0 
Vi  The  Dubuque  and  Sioux  City  R.  R.  Co.,  supra,  it  ^ 
held  that  a  judgment  assessing  the  amount  of  damages  pai 
no  title  to  the  company  before  payment,  and  does  not  bin< 
to  accept  the  lands  and  pay  the  amount  assessed. 

In  The  Railway  Co.  v.  Wilder,  17  Kansas,  247,  flie  co 
say:  "The  judgment  aimply  determines  the  amount  wh 
the  railway  company  shall  pay  to  secure  the  right  of  way 
is  in  the  nature  of  an  award  of  damages,  except,  that  as 
e6sts,  it  may  be  in  the  ordinary  form  of  a  personal  judgme 
after  the  judgment  the  company  may  take  the  land  or  not, 
its  option.    An  owner  of  land  would  not  want  to  t^e  a  ju 
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ofainat  an  irresponsible  «id  imolveat  raUroad  company 
lyment  for  his  land,  nor  would  a  railway  eompanT'  want 
iy  an  enormoosly  exceasive  award  for  its  right  of  way. 
efore,  it  is  right  that  each  should  have  aome  ohoice  in  the 

ST."   ■ 

K.  C.  E.  mA  S.  S.  B,  Co.  T.  BtuseU,  25  Eansas,  422, 
'>iirt  say:  "The  oonrt  attempted  t^o  authorize  the  collec- 
of  the  damages  by  neoutaon  against  the  railroad  com- 
This  oanoot  b«  done.  The  judgment  in  such  case 
il  be  in  the  oatore  of  an  award  of  dama^^,  as  is  made 
be  condemnation  commimioners."     (Bee,  also,  The  Chi- 

and  MHwankee  B.  B,  Co.  t,  Bull,  lupra;  Mills  on 
aent  Domain,  aces.  190  and  131;  Cook  v.  South  Park 
mwionert,  61  111.,  125.) 

)v,  in  the  case  under  consideration,  the  court  undertook 
;ader  a  jndgmept  in  personam,  for  the  whole  amount  of 
ages  claimed  in  favor  of  the  land-owner,  and  at  the  same 
,  and  withont  the  payment  of  tlie  damages  a»  required  by 
Aatnte,  to  adjudge  the  title  of  the  land  sought  to  be  ap- 
iriated  in  the  cwporation.  The  authorities  cited  are 
limous  that  this  was  error.  No  such  judgment  is  war- 
ed by  the  law.  The  statute  is  explicit:  it  is  only  npon 
nent  that  the  court  is  authorized  to  render  any  judgment 
tever,  and  that  ia  a  judgment  aondemning  the  land  to  the 
]f  the  corporation.  The  payment  precedes  the  legiU'  right 
ppropriatc,  and  renders  it  impossible  in  such  proceeding 
ive  judgment  for  the  damages  assessed,  except  upon  pay- 
t  as  provided  by  law. 

at  in  the  case  at  hand,  no  reply  was  Hied,  nor  jnry  called 
nesB  the  damages.  Conceding,  however,  for  the  purpose 
rgament,  the  failure  to  reply  was  a  legal  admission  of  the 
mt  of  damages  claimed,  and  of  equivalent  legal  import 
n  assessment  of  damages  by  a  jury,  still  the  statutory 
irement  of  payment   remained,  and  must  be   cumplied 

before  the  court  would  be  authoriaed  to  render  a  judg* 
t  appro nriatiug  the  land  to  the  use  of  the  corporation. 
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The  fact  that  the  land-owner  may  agree  not  to  require 
ment  in  advance  of  the  damages  asseaaed,  or  waive  its 
ment  into  eourt,-  according  to  the  provisions  of  the  statut 
a  matter  of  his  own  concern,  but  by  no  means  a,utborizeB 
eourt  to  render  any  judgment  not  warranted  by  the  lai 
proceedinga  of  this  character.  Let  it  then  be  granted 
the  admission  upon  the  record  is  equivalent  to  an  asaessii 
of  damages  by  a  jary,  still  that  does  not  obviate  the  necef 
o'  a  Btrict  compliance  with  the  statute,  and  authorize  the  & 
to  render  a  judgment  not  within  the  purview  or  contempli 
by  its  provisions.  The  land-owner  might  waive  bis  dami 
and  authorize  the  court  to  render  judgment  of  condemnat 
but  he  cnnnot  authorize  the  court,  in  proceedings  of 
nature,  to  render  a  judgment  tn  personam  for  damages  asae 
and  at  the  same  time  a  judgment  appropriating  the  land 
the  corporation.  Such  judgment  ia  clearly  not  warrantee 
the  Btatute.  Aa  was  aaid  in  Sherman  v.  Mil.,  L.  8. 
Western  R.  Co.,  40  Wis.,  651,  "there  are  two  ways  only 
whieb  a  railroad  company  ean  lawfully  enter  into  posaea 
of  land  not  acquired  by  purchase:  npon  making  just  com] 
sation  under  its  exercise  of  the  right  of  eminent  domain 
by  permission  of  the  owner.  In  the  latter  case,  the  o? 
waives  compensation  as  a  condition  precedent,  but  not 
compensation  itself.  He  therefore  assumes  to  himself 
process  of  ascertaining  the  compensation  which  would  ot 
wise  have  devolved  upon  the  railroad  company."  Under 
statute  the  initiative  in  the  exercise  of  the  right  of  emii 
domain  is  clearly  and  exclusively  put  upon  the  corporate 
and  their  use  of  land  tnken  is  made  dependent  upon  prev 
payment  of  compensation  ascertained  by  the  process  gi 
And  if  the  corporation  undertakes  to  appropriate  lands  w 
out  the  consent  of  the  owner,  and  without  having  aacertai 
and  paid  the  compensation  under  the  process  given  by 
statute,  the  remedy  of  trespass  or  ejectment  clearly  lies. 
Redfield  on  Law  of  Railways,  535;  Daniels  v.  H.  B.  Co., 
Iowa,  129;  Sherman  v.   Ike  Mil.  L.  8.  and   Western 
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Wis.,  645,  and  authorities  cited;  Bltsch  v.  The  Chi- 
ld Northwestern  R.  E.  Co.,  43  Wis.,  192.)     It  follows 
leM  views  that  the  judgmeot.  of  the  court  below  most 
rsed. 
meikt  reversed. 


■WEILL  V.  CLARK'S  ESTATR 
Aduinistbatob  Tkdst  Died.  . 
I.,  W.  ud  C.  purchate  Teal  estate,  and  eause  it  to  be  eonvejed 
xjM  to  weore  tbe  repajnent  of  advaaera  made  b/  W.  and  C' 
tha  pnrebaM,  and  of  Bubaeqaent  ezpeues,  bj  eale  of  tbe  prop- 
,  the  residue  to  be  conveyed  to  all  three  of  the  paitiei  in  certain 
lortiona,  and  C,  for  a  valuable  coiHii'leratiDD,  aacigns  to  U.  a 
&in  amottnt  of  claimH  for  aueh  advancea,  and  dies  nitboat  bav- 

reeeiTMl  an^  portion  thereof,  and  while  mch  trust  lemaina 
1^  tinexecotAd.     Held;  Tbat  H.  baa  no   claim  against  G.'s  es- 

whieb  big  adminiBtrator  could  properlj  allow,  or  for  tbe  pi^- 
t  of  which,  in  the  event  of  a  dcfioicncj  of  personal  assets,  the 
it;  court  could  legallj  order  tbe  eale  of  real  estate  left  bj  tbe 
ident. 

I  sale  of  tbe  property  b^  tbe  beir  and  widow  of  decedent  doei  not 
t  tbe  condition  of  H.'s  demand,  in  reference  to  G.'s  estate. 

TiKustt — Salk  or  E«al  Pmpkbtt. 
^nder  of  the  amount  of  a  legitimate  claim  against  tbe  deeedsnt'i 
to,  made  by  bis  heir  or  the  heir's  grantee,  conditioned  upon  the 
gnment  of  Buch  claim  to  the  partj  making  guch  tender,  or  a 
ler  by  tbe  trustee  of  the  above  described  trust,  as  such,  is  in- 
i,  and  constitutes  no  legal  ground  for  lefnsiDg  an  order  of  sale 
he  real  estete  to  pa/  auch  claim. 
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Appeal  from  Linn. 

WJuOley  t6  Pechhtimer,  and  Weatherford  A  BlacM 
for  appellant. 

B.  S.  Sirahan,  and  Flinn  <&  Chamberlain,  for  lesponi 

By  the  Court,  'Watsom,  J.j 

The  facts  of  the  case  appear  to  be,  that  John  Coi 
administrator  of  said  estate,  in  Or^on,  presented  bis  app 
tion  to  the  county  court  of  Linn  county  for  a  license  to  sel 
interest  of  the  decedent  in  some  real  property,  in  this  s 
to  pay  off  R  claim  allowed  by  him  in  favor  of  T.  Ege 
Hogg,  amounting  to  $11,687.23,  and  one  in  favor  of 
Willamette  Valley  and  Coast  Railroad  Company,  of  $1,11 
and  the  expenses  of  administration,  approximated  at  J 
Various  objections  Were  filed  to  both  these  olahm  by  pi 
parties,  which  were  overruled  and  the  license  granted,  althi 
Uo^'s  claim  waa  reduced  by  the  coanty  court,  when 
license  was  granted,  to  the  enm  of  $5,452.18. 

This  decision  having  been  affirmed  by  the  circuit  courl 
appeal  has  been  taken  tb  this  court.  By  the  terms  of 
stipulation  filed  in  the  cause,  the  claim  of  Hogg  is  t 
deemed  based  upon  the  following  contract,  in  connei 
with  four  other  contracts,  which  will  be  considered  her«al 

"I,  the  undersigned,  have  advanced  nine  thousand  do 
towards  the  payment  of  the  purchase  money  of  three  twe 
fourths,  of  the  Willamette  Valley  and  Cascade  Wagon  I 
Companies*  stock  and  lands,  and  to  pay  the  balance  of 
purchase  money  for  said  three  twenty-fourths,  and  i 
advances  as  may  be  required  on  the  part  of  said  t 
twenty-fourths,  as  per  agreement  with  Hogg,  Weill 
Clarke.  Now  this  is  to  certify  that  when  from  the 
of  said  property,  road  or  lauds,  or  any  part  of  either, 
advances  by  me  ahall  be  repaid,  one  equal  one-hali 
the  nine  thousand  dollars,  that  is  to  say :  $4,500  thereof 
be  paid  to  the  said  T.  Egenton  Hogg,  the  said  $4,500  ha 
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hii  property  through  and  by  means  of  an  tgreemeqt 
»tween  said  Ho^  and  myself,  and  for  a  valuable 
ation  to  me  paid  by  said  Hogg,  the  receipt  whereof  I 
17  acknowledge,  there  is  to  be  paid  said  Hogg,  oat 
irst  proceeds  of  the  sale  of  lands  and  property,  the 
$952.18  in  addition  to  the  sum  of  $4,500  aforesaid. 
ince  of  which  I  have  hereonto  set  my  hand,  this  22d 
ieptonber,  1S7L 

"H.  K.  W.  CLASKB." 
greement  between  Hogg,  Weill  and  Clarke,  referred 
,ted  September  Ist,  1S71,  and  ahows  that  on  the  19tfa 
he  preceding  Almost,  they  purchased  all  the  eapital 
aad  and  landa  of  said  company  for  $160,620.69 — 
dvancing  $140,526.39  of  the  pnrchase  money,  and 
lie  balance — and  took  a  transfer  and  conveyance  of 
perty  to  tmsteea  for  temporary  convenience, 
s  agreement  the  interesta  of  the  parties  in  the  property 
Bned,  new  tmstees  designated,  and  provisions  made 
sale  of  the  property,  application  of  the  proceeds  of 
1  division  of  the  unsold  residue  among  the  parties. 
Bpital  stock  was  to  be  transferred  to  Weill,  and  the 
mveycd  to  one  David  Cahn,  in  trust, 
roperty  was  not  to  be  sold  without  the  written  eon- 
iM  the  parties ;  but  when  sold  the  firat  proceeds  were 
plied  in  payment  of  the  purchase  money  advanced  by 
id  Claire,  and  any  other  advances  it  might  be  necos- 

them  to  make,  in  perfecting  the  title  to  the  -pTOperty 
nanaging  and  disposing  of  it,  with  ten  per  cent,  per 
nterest  thereon,  compounded  at  the  end  of  each  year, 
interest  was  declared  to  be  eight  twenty-fourths, 
tliirteen  twenly-fourths,  and  Clarke's  three  twenty- 
and  when  all  the  advances  had  been  repaid  out  of  the 

of  sales,  the  trustees  were  to  transfer  and  convey  the 
Gsidue  to  the  parties  in  said  proportions, 
e  22d  day  of  the  same  month  this  agreement  was 

by  another,  in  writing,  duly  executed  by  all  the 
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parties,  by  -which  the  trustee,  David  Cahn,  or  his  suoces 
should,  after  the  lapse  of  seven  years  from  that  date,  if  s 
cient  money  had  not  by  that  time  bees  realized  from  the 
of  lauds  aud  property  to  pay  off  daid  advances  and  intei 
sell  in  a  presoribed  manner  a  sufficient  portion  of  said  Is 
for  that  purpose,  without  the  written  assent  of  the  partie 

The  two  other  agreements  referred  to  in  the  stipulatioo  v 
secret  agreements  between  Hogg  and  Clarke,  by  which  t 
contracted  together  to  consolidate  their  respective  intert 
and  owD  equal  interests,  and  ahare  equally  in  t^e  net  profit 
tlua  investment. 

It  appears  that  a  transfer  and  conveyance  was  duly  mad 
Weill  and  Cahn  in  pursuance  of  the  agreements  between 
parties,  and  that  they  accepted  the  trusts,  but  no  sale  of  pi 
erty  was  ever  made,  nor  any  profits  therefrom  ever  reoli 
and  the  trusts  still  remain  wholly  unexecuted.  Clariie 
alt  the  time  a  resident  of  the  state  of  California,  and  c 
tOierein  about  May  20tb,  1S78.  Frederick  W.  Clarke, 
sole  heir,  was  duly  appointed  administrator  of  his  estate  in 
state  of  California.  Afterwards,  on  April  9th,  1879,  the  i 
Frederick  W.  Clarke,  as  heir,  and  Sarah  W.  Clarke,  the  wi< 
of  deceased,  made  conveyance  of  said  property  to  Alexan 
Weill  for  the  aggregate  consideration  of  $11,000.  B 
presented  big  claim  to  said  administrator  in  the  state  of  C 
fomia,  by  whom  it  was  rejected  March  29,  1879,  and  af 
wards  preaented  it  to  the  administrator  in  Oregon,  by  whoi 
was  allowed,  as  already  stated. 

We  deem  it  useless  to  discuss  or  determine  several  of 
objections  urged  here  against  the  allowance  of  this  claim, 
the  facts  found,  in  our  judgment,  disclose  one  of  a  fan 
mental  and  decisive  character, 

Ho^'s  demand  is  not  a  "claim"  against  Clarke's  est 
within  the  meaning  of  our  statute  eonferring  power  upon 
ministrators,  with  license  from  the  proper  county  court',  to 
the  real  estate  of  decedents  to  pay  claims  against  their  esta 
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event  of  a  defujiency  of  personal  assets.  {Walket"  v. 
'9  m..  473.) 

sofd  "claim"  meAos  a  "legal  demand  for  money  to  be 
t  of  the  estate."  {Gray  v.  Palmsr,  9  Oal.,  €16.) 
based  upon  the  personal  obligation  or  lability  of  the 
it,  and  must  have  accrued  against  him  during  life,  or 
iCh  «  nature  tbat  it  would  have  accrued  against  hM  if 
I  contiQued  to  live.  (Gadding  vi  Porter,  17  Abb. 
l.) 

is  claim  of  Hogg's  could,  not  hate  been  recovered  from 
before  his  death,  nor  since,  if  he  had  continued  to  live, 
I  ve^  plain  tbat  it'  cannot  be.  &  dalm  against  his  estate 
tiands  of  bia  personal  representative,  which  the  latter 
ler  properly-  allow  or  malra  the  basis  of  an  at>pll(iaticD 

sale  of  the  real  property  belonging  to  the  decedent 
he  power  Conferred  by  our  statute. 
the  very  nature  of  tha  claim,  as  disclosed  by  the  argiir 
ipon  which  h  is  based,  shows  oontjlnsively  that  Clarke 
'as  and  never  could  be  personally  liable  upon  it,  simply 
e  of  the  terms  of  such  agreements;  and  no. other  acts 
aart  are  daimed.  Property  belonging  to  Hogg,  WeiH 
irke,  in  common,  was  conveyed  to  trosteea,  to  hold  in 
lutil  certain  amounts  advanced  by  Weill  and  Clarke 
be  t^paid  out  of  the  'proceeds  of  sales  to  be  made. of 
>perty,  in  accordance  with  th6  agreement  between  the 
creating  the  traat.  ■  ■ 

:e,  for  a  good  and  valuable  6onflideratidn,  assigns  and 
rs  to  Hogg,  by  a  written  instrument,  a  certain  interest 
laim  for  advances  under  the  trust  deed  and  agreement, 
claim  for  advances  is  a  chat^  upon  the  interests  of 
nd  Weill,  as  well  aa  of  Clarke,  in  the  property  eon- 
Q  trust,  and  under  tlie  terms  of  their  agreement  the 

of  each  should  contribute  proportionally  toward 
quidatioo.  It  is  evident  that  Clarke  ooold  hate 
i  repayment  of  his  ad+ances  only  throngfa  an  ezeent^OQ 
rust  BO  created,  and  his  aasignment  of  a  portion  of  hi> 


892  Weiu.  v.  GiiAbk'b  Estatk.  [Sap. 

OpiDion  of  the  Court — Wktion,  J. 

daim  for  sueh  sdvances  to  Hogg,  on^  pat  him.  in  the  si 
position. 

It  18  an  etjuitable  right  merely,  in  eitlier,  which  most 
pursued  in  equity  nader  the  terms  of  the  tnut.  The  cou 
oourt,  sitting  in  probate,  has  no  jtmsdictiou  over  the  ezecui 
of  Arusts,  such  power  belonging  to  courts  of  equity  ali 
(WiUard  on  Ezeentors  and  AdministratorB,  ^0  and  421. 

Aa  CSarke  never  received  any  portion  of  his  advanoes, 
never  did  anything  to  make  himself  personally  liable  to  H 
upon  or  concerning  this  claim,  we  are  forced  to  the  conoloi 
Aat  it  never  became  a  charge  against  his  estate,  within 
legitimate  sphere  of  adminiatratirai  in  tlie  county  court. 

We  have  treated  the  agreement  upon  which  Hogg'a  dl 
was  based,  in  connection  with  the  other  agreementa  mentioi 
as  amounting  virtually  to  an  assignment  by  Clarke  of  a  cerl 
interest  in  his  claim  for  advances,  and  we  think  it  can  rcu 
ably  have  no  other  construction. 

There  was  certainly  no  intention  to  make  Clarke  person 
liable  for  anything,  but  only  to  give  Hogg  a  right  to  a  cerl 
amount  out  of  a  specific  fund,  when  arising  from  ealet 
pr<^>er^,  and  this  to  be  accompUabed  through  the  interven' 
of  trustees,  and  in  conformity  with  the  proviaions  of 
agreement  declaring  the  trust 

The  sales  by  the  heira  and  widow  to  Weill  conld 
possibly  affect  Hogg's  daim,  and  convert  it  from  an  equiti 
demand  upon  the  proceeds  of  specific  property  in  the  hs 
of  a  trustee,  into  a  legal  elaim  against  the  estate  of  Clt 
generally.  These  sales  were  nnquestionably  subject  in  lai 
his  rights  under  the  tnut  in  David  Cahn. 

The  county  court  of  Linn  county  had  no  jurisdiction  ( 
the  claim,  and  its  proceedings  in  relation  to  it  were  clei 
erroneous.  But  the  objections  relating  to  the  elaim  of 
Willamette  Valley  and  Coast  Railroad  Company,  we  do 
think  equally  well  taken. 

The  tenders  of  the  heir  and  his  grantee  were  coupled  i 
the  condition  tfaat  the  claim  abould  be  assigned  to  tbem; 
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iler  of  David  Cabn,  the  trustee,  vas  cle&rly  ofBcioos 
inthorized.  The  latter  had  no  heneficial  interest  in  the 
Y,  and  was  under  no  obligatioo  or  necessity  as  such 
to  prevent  the  sale  of  the  decedent's  interest,  subject 
rust.  In  no  view  do  these  alleged  tenders  seem  to  us 
;ss  an;'  validity,  and  wa  think  th^  were  properly 
■ded. 
esult  of  the  views  we  have  here  advanced  is,  that  the 

in  the  court  below  should  be  modified  so  far  aa  to 
the  claim  of  T.  Egenton  Ho^  from  being  oonaidered 
against  the  estate  of  H.  E.  W.  Clarke,  deceased,  and 

the  sale  of  the  real  property  described  in  the  petition 
dministrator,  to  a  suCSeient  quantity  thereof  to  satisfy 
'  off  the  expenses  of  administratiou  and  said  claim  of 
lamette  Talley  and  Coast  Railroad  Company. 
ppellants  to  have  costs  and  disbursements  of  suit. 


JACKSON  V.  TBULLINGEK 
Ejlsucint — How  AcqutuD, 
t  to  orerflow  adjoinuig  lands,  like  tb«  rigbt  of  w*J  Mxou  tlw 
I  ot  BDotber,  U  an  eisement,  And  will  para  b;  a  convejrnnCB  u 
ppDitenant,  ifben  agieeiiig  in  nature  and  qualitj  nitli  the  priD- 
I  thing  granted. 

Mnji  PioPiEfT — Watd  Powbb. 
Tsnt  of  a  min  "with  the  appurtenances,"  the  dam  and  all  the 
leges  of  flowing  which  are  essential  to  the  enjoyment  of  the  mill 
head  of  water  paas,  and  this  ia  true  without  the  word  "apparte- 
M,"  became  the  incident  goes  with  the  principal  thing — a  prin- 
said  to  be  eapeeiallj  applicable  to  water  privilegeB,  in  gtanCi 
lilb  and  factorial  dependent  on  a  flow  of  wate^  for  motive 
■r. 

CONTKTAHCX  BT  Urns  AND  BODNXS. 

liaa  often  been  held  that  a  conTejanee  bj  metei  and  bounds,  of 
ll-aita,  earriet  the  right  to  take  and  eonTcy  and  discharge  water 
I  and  aeroi*  land  not  within  the  boundaries  given  by  the  d»ed, 
the  reason  that  the. power  eo  to  do  ia  necessarj  to  the  fall  en- 
leat  of  the  propertj  speciflcaDj  eonvejed. 
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Thew  decisioni  rwt  on  the  prineipls  that  tb«  grantor  eonveyi  bj 
deed,  Bs  an  appurtenaace,  whatever  he  baa  the  power  to  grant  nl 
is  practiealljr  annexed  to  the  granted  premiaeB,  at  the  time  of 
grant,  and  is  necessary  to  their  enjofment  in  the  condition  of 
Mtate  at  the  time. 

APPUBTKNANOB  and  INCIDKVT3. 

By  the  conveTanee  of  certain  real  estate  known  aa  the  Centrevllle  i 
property,  hj  metes  and  bounds,  with  the  privileges  and  appu 
nances  thtreio  belonging,  all  privileges  of  flowing  whicb  were  ne 
BAtj  to  tbe  enjoyment  of  the  milli  and  head  of  water,  passed 
incidents  and  appurtenances,  with  tbe  premises  conveyed,  so  fai 
tbey  legally  existed  in  tbe  grantor  at  the  time  of  bis  conveya) 
Covin ANTB — BaiAca  of. 

Nor  Is  this  constmetion  of  tbe  deed  iaeonsistent  with  the  intention  of 
parties,  as  disclosed  by  tbe  evidence,  as  it  appears  that  no  sneb  ri 
of  flowage  in  adjoining  lands,  aa  alleged,  was  legally  appurtenani 
the  premises  conveyed,  or  was  neeessary  to  the  useful  operation 
tbe  mill  property,  in  the  manner  in  wbicb  it  had  existed,  and 
been  used  previous  to  the  giant,  and  there  was  consequently 
breach  of  the  covenants. 

Appeal  from  Washington.    The  facts  are  stated  in 
opinion. 

Caples  £&  MulJcey  and  Geo.  "W.  Tocum,  for  appellant. 

It  is  not  essential  that  by  the  terms  or  tenor  of  the  di 
the  right  to  maintain  the  dam  at  the  height  of  nine  feet  si 
be  expressly  mentioned.  The  fact  that  it  was  "mill  propert 
that  was  sold  and  conveyed,  carries  with  it  every  right  t 
ib  essential  to  the  beneficial  enjoyment  of  the  property.  "] 
covenants  extend  not  only  to  the  land  itself,  but  to  all  si 
things  as  should  be  properly  appurtenant  to  it,  and  pass  b, 
conveyance  of  the  freehold.  (Powers  v.  Dennison,  30  TJ 
mont,  752;  Van  Wagner  v.  Van  Nostrand,  19.  Iowa,  4 
West  V.  Stewart,  7  Barr.,  [Pn.]  122.) 

Everything  necessary  to  tbe  enjoyment  of  the  prope 
passed  by  the  deed.  (Wash.  Real  Property,  3d  Ed.,  3 
Wickerskam  v.  Bills,  8  Ind.,  387;  Brugger  v.  Butler,  5  ( 
450;  New  Ipswich  Factory  v.  Bachelder,  3  N.  H.,  190.) 

Thomas  H.  Tongue  and  B.  Eillin,  for  respondent. 

An  easement  which  is  extinct,  or  which  has  no  legal  ex 
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lugh  used  de  facto,  does  oot  pass  an  appnrtenanee. 
'.  Jamet,  5  Bam.  and  Adol.,  791;  Kent  v.  Wait,  10 
38;  Patterson  t.  HuU,  9  Cow.,  747;  Manwng  v. 
>  Cow.,  289.)  The  covenant  of  warranty  is  not 
than  the  grant.    Nothing  is  warruited  which  is  not 

(3  Wash.  R.  P.,  475.) 
at  of  a  thing  will  include  whatever  the  granCor  had 
I  convey  which  is  reasonably  necessaiy  to  the  enjoy- 
tbe  thing  granted.  A  grant  of  a  house  with  appur- 
will  pass  a  pipe  or  conduit  by  which  water  is  con- 
it,  but  this  depends  upon  whether  the  grantor  owns 
luit.  (Broce  v.  Yale,  4  Allen,  393;  PkObrick  v. 
97  Mass.,  133 ;  Angell  on  Water  Courses,  section  153, 

}  Court,  Lord,  C.  J.: 

s  a  suit  to  foreclose  a  mortgage  given  by  defendants 
:  the  payment  of  a  promissory  note,  executed  by  John 
inger  to  the  plaintiff,  on  the  28th  day  of  November, 
th  interest.  The  defendants  admit  the  execution  of 
:  and  mortgage,  but  deny  that  any  payments  have 
de  on  the  note  sued  on. 

separate  answer  the  defendants  allege  that  the  note 
tgage  were  given  as  a  part  of  the  purchase  price  of  the 
'  described  in  the  mortgage,  and  further  allege,  sub- 
y.  That  on  the  28th  day  of    November,  1870,  the 

conveyed  by  deed  to  the  defendant,  John  C.  Trul- 
D  consideration  of  $6,000,  certain  mill  property  and 
te,  set  out  in  plaintiff's  mortgage,  and  description  in 
d.  as  follows,  to  wit:  "The  following  described  real 
1  the  county  of  Washington,  state  of  Oregon,  known 
lentl-eville  Mill  Company,  and  bounded  as  follows,  to 
ere  follows  by  metes  and  bounds  the  boundaries  of 
)  acres  of    land.)     To  have  and  to  hold  the  above 

premises  -with  the  privileges  and  appurtenances 
belonging,  to  the  said  J.  C.  Trullinger,  his  heirs  and 
to  their  use  and  behoof  for  ever.    And  I,  the  said 
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'Ulysses  Jackson,  for  myself  and  for  my  heirs,  executors  a 
administrators,  do  cOveDaot  with  the  said  John  C.  Trulliog 
bis  heirs  asd  assigns,  that  I  am  lawfully  seized  in  fee  of  1 
afore  granted  premises,  that  they  are  free  from  all  incu 
brancea,  that  I  have  good  right  to  sell  and  convey  the  sa 
to  the  said  J.  C.  Trullinger  as  afo'resaid;  and  that  I  w 
and  my  heirs,  executors  and  administrators  shall,  warn 
and  defend  the  same  to  the  said  John  C.  Trullinger, 
heirs  and  assigns  forever,  against  the  lawful  claims  and  < 
mands  of  all  persons." 

.  That  at  the  date  of  said  eonveyance  defendants  allege  tl 
there  was  on  said  premises  a  saw-mill  and  grist-mill,  operal 
by  water,  in  a  oreek  running  through  said  land;  that  in  On 
to  furnish  necessary  water,  a  dam  ten  feet  high  was  ma 
tained  across  said  creek,  and  that  said  dam  caused  the  wat 
of  the  creek  to  flow  back  upon  and  overflow  about  three  ac 
of  land,  owned  by  one  J.  W.  Marsh ;  that  about  eight  yei 
after  said  conveyance,  Marsh,  by  a  judgment  duly  obtain 
against  defendant,  J.  G.  Trullinger,  compelled  him  to  lov 
said  dam  five  feet,  and  to  pay  $250  for  damages,  caused 
said  dam,  etc.,  and  that  by  these  proceedings  defendant  v 
damaged  in  the  sum  of  $10,000.  Although  the  answer  o 
tains  ttiree  separate  defenses,  only  two  were  relied  upon 
the  argument.  These  were,  in  brief :  First.  That  at  the  ti 
of  making  said  conveyance,  plaintiff  falsely  represented  0 
he  had  the  right  to  maintain  said  dam  ten  feet  high  and 
keep  and  maintain  a  ten-foot  head  of  water  in  said  dam,  a 
a  right  to  overflow  about  three  acres  of  land  owned  by  the  m 
J.  W.  Marsh;  and.  Second.  That  plaintiff  expressly  co 
nanted  with  the  defendant  that  he  had  such  rights;  that  i 
same  were  appendant  and  appurtenant  to  said  proper 
were  necessary  to  propel  the  machinery  of  said  mills  at  1 
time  of  said  purchase  and  conveyance,  and  that  without  si 
dam,  head  of  water,  and  rights  of  flowage,  said  mills  coi 
not  be  made  useful,  or  be  beneficially  enjoyed.  At  the  pro] 
time,  and  when  we  come  to  examine  the  evidence,  it  will  hi 
reference  to  and  include  both  of  these  defenses.    At  preu 
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iiiry  most  bs  ocHifined  to  a  constnictioii  of  ttuB  prant, 
gattb  eue,  the  ooart  will  take  into  consideratioii  the 
which  the  parties  had  in  view,  and  the  oature  of  the 
.  matter  of  the  grant.  Vniat,  then,  does  the  deed  ip 
n  purport  on  iU  face  to  convey  f  Plaanly,  not  merely 
le  a  specific  piece  of  land  by  metes  and  boonds,  or  to 
int  of  a  larger  area  a  apeeifie  pieee  of  gronnd,  bat  to 
certain  "real  estate"  which  is  known  as  the  "Centrer 
ills  Property."  Land  solely  is  not  the  subject  matter 
p:ant,  fant  "real  estate"  which',  from  the  uses  to  which 
Men  snbjected,  and  the  character  in  which  it  has  been 
1,  is  known  and  designated  as  the  "Centreville  Mill 
ty."  It  is  as  such  "real  estate"  having  the  qualities, 
ibates  of  mill  property,  that  is  the  principal  thing 
I,  and  constitutes  the  subject  matter  of  the  convey- 
This  is  the  "above-granted  premises,"  referred  to  in 
tendtttn,  which  the  defendant,  John  G.  Trullinger,  was 
i  and  to  hold,  with  the  privileges  and  appurtenances 
belonging.  Such,  then,  being  the  subject  matter  of 
int,  and  it  being  conceded  that  the  covenants  of  war- 
ire  co-extensive  witli  the  subject  matter  of  the  grant— 
ronld  pass  by  the  terms  "wHh  the  privileges  and  ap- 
ances  thereto  belongingt"  It  may  be  observed  that 
ire  seme  things  which  pass  by  a  conveyance  of  lands 
dents  appendant  and  appurtenant  thereto,  although 
ntioned  therein.  But  regularly  "nothing  can  be  ap- 
it  and  appurtenant  unless  it  agrees  in  nature  and 
with  the  things  whereto  it  is  appendant  and  ap^ 
ant."  (Bac.  A.,  6,  Little  Grant  L.,  4.) 
■asemeot  is  defined  to  be  the  right  which  one  man  has 
the  land  of  another  for  a  specific  purpose.  (3  Kent 
528.)  The  right  to  overflow  adjoining  lands,  like  the 
f  way  across  the  lands  of  another,  is  an  easement,  and 
ss  by  a  conveyance  as  an  appurtenant,  when  agreeing 
ure  and  quality  .with  the  principal  thing  granted, 
xfln  V.  McOkee,  12  111.,  366.) 
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The  oidxim  of  the  law  is  that  whoever  grants  a  thing 
supposed,  also  tacitly,  to  grant  that,  without  which,  the  gr 
would  be  of  no  avail  Where  the  principal  thing  is  grant 
the  incident  shall  pass.     (Co.  Litt.,  152.) 

By  the  grant  of  a  mill,  or  the  grant  of  land  with  the  i 
thereoD,  the  wiaters,  flood-gates,  and  the  like,  which  are 
necessary  use  to  the  mill,  paaa  aa  incident  to  the  prinei 
subjects  of  the  grant.  (Shepherd's  Touchstone,  989 ;  4  Kei 
Com.) 

Again,  by  another  text  writer,  it  is  said  that  by  a  grsnl 
a  mill,  "with  the  appurtenaDces,"  the  d&m  and  all  the  pr 
leges  of  flowing  which  are  liecessary  to  the  full  enjtyttienl 
the  mill  and  head  of  water,  will  pass.  (Angell  On  We 
Courses,  sec.  363.)  And  further,  that  the  word  "appu 
nances"  is  not  necessary  to  the  conveyance  of  the  easeni 
or  water  right  in  such  cases,  because  the  incident  goes  with 
principal  thing,  and  that  this  principle  is  espeeialiy  applici 
to  water  privileges  in  grants  of  mills  and  factories  depend 
on  a  flow  of  water  for  motive  power.  (Sees.  153  a,  153  b,  ] 
166.)  ' 

Now  let  us  examine  some  of  the  reported  cases  and  as> 
tain  the  extent  to  which  this  principle  is  applied.  In  Blaii 
Lessee  v.  Chambers,  1  Berg,  and  Rawle,  169,  the  court  deci< 
that  "a  grist-mill  and  appurtenances"  carried  with  it  w 
was  actually  used  as  an  appurtenant  by  the  testator  in  his 
time,  and  Yeates,  J.,  said,  "by  these  words,  everything  nc' 
tary  for  the  full  and  free  enjoyment  of  the  grist-mill,  i 
requisite  for  the  support  of  the  establishment,  sueh  aa  a  d 
water,  the  race  leading  to  the  mill,  a  proper  portion  of  groi 
before  the  mill  for  the  loading  and  unloading  of  wag< 
horses,  etc.,  as  used  by  the  testator,  would  pass,  for  with 
these  appurtenances  the  grist-mill  could  not  be  worked." 

In  Pickering  v.  Staples,  5  Serg.  and  Hawle,  107,  CI 
Justice  Tilgman  says:  "The  water  right  was  appurteuani 
the  mill  and  pasled  by  the  word  appurtenances."  In  Str. 
len  V.  Todd,  10  Serg.  and  Bawle,  63,  it  was  decided  that  b 
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iQce  of  a  mill,  the  whole  right  of  water  enjoyed  by  the 
'  aa  beceasaiy  to  its  use,  passes  along  with  it  as  a 
ry  inoident,  and  this  the  grantor  cannot,  by  the  con- 
;  of  another  lot  of  ground  through  which  tbe  atream 
impair  the  right  to  use  the  water  already  vested  in  ths 
uitee.  .(Swartzi.  Swartz,  4  Penn.  St,  354.) 
lake  T.  Clark,  6  Qreenieaf,  436,  the  court  decided; 
i  term  "mill"  may  embrace  the  free  tue  of  the  bead 
!r  existing  at  the  time  of  the  conveyance,  as  also  a 
'  way,  or  any  other  easement  which  has  been  uded  with 
,  and  which  ia  oeceaaary  for  its  enjoyment. 
isylor  T.  Hampton,  i  McCotd,  96,  it  was  held,  tiiaf 
d  was  an  appurtenance  of  the  mill,  and  the  porchasn^ 
-ight  to  keep  np  the  water  to  the  height  to  whilih  it 
led  at  the  time  he  parchased,  althoagh  the  consequences 
be  to  overSow  the  grantor's  land. 
^on  V.  Brockway,  8  N.  H.,  465,  the  description  used 
conveyance  was:  "A  certain  tenement,  to  wit;  one* 
the  corn-mill,  situated  in  Waahington,  in'the  couiity  of 
e,  in  lot  No.  1,  with  all  the  privileges  thereto  belong- 
ind  the  court  aay:  "The  design  was,  without  doubt, 
under  the  phrase,  'a  certain  tenement,  being  one-half 
rn-miU,'  the  land  on  which  the  same  was  situated,  to^ 
with  that  portion  of  the  water  privileges  which  was 
I  to  the  use  of  the  mill,  and  such  is  the  proper  legal 
f  the  terms  made  use  of."  And  this  case  was  cited 
proved  in  Sheets  v.  Selden's  lessee,  2  Wall,  [D.  S.] 
to  the  effect  of  the  description  in  the  conveyance. 
/hitney  v.  Olney  et  al.,  3  Mason,  280,  Judge  Story 
The  good  sense  of  the  doctrine  on  this  subject  is, 
der  the  grant  of  a  thing,  whatever  is  parcel  of  it,  or  of 
ince  of  it,  or  necessary  to  its  beneficial  use  and  enjoy- 
T  in  common  intendment  included  in  it,  passes  to  the 

parkt  V.  Hess,  15  Cal.,  197,  the  court  held  the  tme 
i  to  be,  that  everything  essential  to  the  beneficial  use 
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ftod  euji^rment  of  the  propert7  granted,  is  to  be  eonaide: 
in  the  absence  of  lan^oage  indicating  s  different  Intentioc 
the  part  of  the  grantor,  as  paaeing  with  it,  either  as  pa 
thereof  or' appurtenant  thereto.  (Angell  on  Water  Com 
•ec  165.) 

In  Tabor  t.  BradUy,  18  N.  T.,  113,  the  conrt  say:  ' 
this  conveyance,  in  terms,  of  a  'mill,*  or  'mill  race,' 
'privileges,'  would  undoubtedly  pass  the  r^ht  to  &ow  a 
dent  to  raise  the  necessary  head  of  water  to  carry  the  mi 
although  that  was  a  case  in  which  it  was  held,  where  cow 
ances  ou  their  face  purpose  to  convey  only  the  land  within 
boondaries  described,  nothing  more  than  the  lands  are  can 
by  them;  but  Judge  Pratt,  in  delivering  the  opinion  of 
court,  a»y9:  "There  is  no  allusion  to  any  mill  or  water  ri( 
or  privileges  in  the  conveyances,"  and  this  is  noted  by  Jn 
Folger  in  Voorhees  v.  Burchard,  65  N.  Y.,  106,  aa  an 
portaot  feature  of  that  case,  in  which  he  says:  "It  seemi 
be  conceded  that  a  deed  purporting  to  convey  by  metes  : 
bonnda,  may  be  legally  construed,  in  the  light  of  surround 
eironmstaneea,  to  include  also  privileges  annexed  to  or  ( 
nected  with  the  main  subject  of  the  grant." 

Again  he  says:  "It  has  often  been  held  that  a  conyeyB 
by  metes  and  bounds  of  a  mill-site  carries  the  right  to  t 
and  convey  and  discharge  water  from  and  across  lands 
within  the  boundaries  given  by  the  deed,  for  the  reason  1 
the  power  so  to  do  is  necessary  to  the  full  enjoyment  of 
property  specifically  conveyed."  But  in  the  majority,  if 
in  aU,  these  cases,  it  will  be  noticed  that  the  easement  eit 
legally  existed  in  the  grantor,  and  passed  as  an  appurten 
with  the  principal  thing  conveyed,  or  was  connected  with  : 
belonged  to  other  lands  of  the  grantor,  and  waa  necessar] 
the  beneficial  use  and  enjoyment  of  the  premises  convej 
The  principle  of  law  is,  that  where  a  thing  is  granted 
grant  implies  a  right  to  all  the  means  of  enjoying  it,  so  fai 
the  grantor  waa  posseosed  of  those  means.  (1  Saond.,  i 
823.) 
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e,  it  is  held,  when  mill  property  is  granted,  that  such 
t  flowage  OB  is  legally  appurtentat  to  the  premisei,  or 
n  other  lands  of  the  grantor,  and  ia  necessary  to  the 
operation  of  the  mills,  passes  as  an  appnrCeaant  with 
Dcipal  thing  granted,  withoat  being  specially  named  in 
ed.  (See  tlso  PhUbridi  v.  Btcing,  97  Mass.,  134; 
/   T.  Sprague,  17    Man.,.  281 ;  Dunkler  v.  Wilton  R. 

4  Foat.,  [N.  H.]  489;  New  Ipnaick  Factory  y.  BacJt- 
t  N.  H.,  190;  Oakley  v.  StaiOey,  5  Wend.,  523;  Voor-- 
Burchard,  55  N.  T.,  99;  CooUdge  v.  Eagar,  43  Vtj,  1.) 
hUbrick  v.  Swing,  tupra,  Judge  Hoar  stated  tiie  mis 
'  Uiat  the  grantor  fionveys  by  his  deed,  as  an  appurto- 
vhatever  he  has  the  power  to  grant  whieh  is  practically 
1  to  the  grantor's  premises  at  the  time  of  the  grant, 
necessary  to  their  enjoyment  in  the  condition  of  the 
it  that  time."  And  further,  that  an  easement,  '.'where 
t  expressly  described  in  the  cooTeyance,  mtkst  actually 
to  the  estate  conveyed,  in  order  to  pass  by  implication. " 
wazey  v.  Brooki,  32  Vt,  483,  it  waa  held,  that  the 
ppurtmtances  in  the  habendum  of  a  deed,  when  none 
oified,  will  not  be  construed  to  convey  anything  except 
aa  legally  appurtenant  to  the  lands  in  the  bauds  of  the 
:,  and  therefore  will  not  be  extended  so  as  to  convey  an 
at  in  the  land  of  another,  etc.,  unless  accompanied  by 

words  describing  it,  and  showing  Hbe  intention  of  the 
r  to  pass  it. 

in  Bliss  v.  Kennedy,  43  HI.,  71,  it  waa  decided,  that 
i  factory,  and  the  land  on  which  it  stood,  with  the  ap- 
ances,   were   conveyed,  the   factory   being  the  subject 

of  the  grant,  all  that  belonged  to  the  tract  conveyed, 
er  which  the  grantor  had  dominion,  passed  by  his  deed 
the  term  "appurtenances,"  and  nothing  more;  that  "he 
be  held  by  his  deed  to  have  sold  and  conveyed  anything 
i  land  and  factory  specified  in  it,  and  the  appurtenances 
;  land  and  factory  then  belonging." 


-     M^ 
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It  muat,  therefore,  be  evideat,  that  by  the  eonveyanot 
certain  real  estate,  known  as  the  CentreviUe  Mill  Prope 
by  metes  and  bounds,  with  its  privileges  and  aptiurtenai 
thereto  beloDging,  all  privileges  of  flowing  whioh  were  : 
eesary  to  the  full  enjoyment  of  the  milla  and  liead  of  we 
passed  aa  incidents  and. appurtenances  with  the  premises  i 
veyed  so  far  as  they  legally  existed  in  the  grantor  at  the  i 
of  bis  conveyance.  Nor  is  this  construction  of  tlie  deed 
consistent  with  the  intention  of  the  parties  as  disclosed 
the  evidence,  as  it  appears'that  no  such  right  of  flowagi 
adjoining  lands,  as  alleged  in  the  separate  defenses,  was  leg 
appurtenant  to  the  premises  conv^ed,  or  was  necessary  to 
useful  operatidn  of  the  mill  property  in  the  manner  in  wl 
it  had  existed  and  had  been  used  previous  to  the  grant, 
there  was  conaequently  no  breach  of  the  covenant. 

A  brief  examination  of  the  evidence  will  make  this  el 
It  appears  from  the  evidence  that  the  mills  were  constmi 
by  J,  B.  Jackson,  sometime  in  the  year  1858,  and  open 
by  him  until  bis  death  in  the  year  1868,  when  his  brot 
the  plaintiff  in  this  suit,  succeeded  to  the  managem«it 
operation  of  the  mill  property  as  administrator  of  the  es 
of  J.  B.  Jackson,  deceased,  until  some  time  in  July,  1< 
and  then,  as  owner,  until  some  time  in  November,  1870,  w 
he  sold  the  property  in  question  to  the  defendant. 
'  It  seems  at  the  time  the  mills  were  built  and  first  opera 
there  was  another  saw-mill  further  up  the  creek,  that  it 
thought  might  be  damaged  by  the  head  of  water  necessar; 
run  the  Centrevillc'  mills,  and  as  an  esperiment  the  hea( 
water  was  raised  eight  to  ten  feet  high  to  see  what  effec 
would  produce  on  the  mill  above.  That  experiment  ha'' 
demonstrated  that  no  injury  would  result  to  it,  and  si: 
seven  feet  of  head  being  all  tjiat  it  was  supposed  woul( 
necessary  to  operate  the  mills,  only  a  head  of  water  of 
height  was  used  when  the  mill  was  first  operated.  But  in 
course  of  a  year  or  so,  J.  W.  Marsh  complained  of  injur 
bis  land  from  the  backwater,  and  the  head  of  water  then  b 
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aa  was  e^ntial  or  □ecesaarj'  to  operate  the  mills,  the 
a  lowered  to  a.  five-foot  head,  and  from  that  time  until 
th  of  J.  B.  J&bk^nj  as  well  as  after  his  death  nntil'the 
3  conveyance  of  the  mill  property  by  the  pIsintifT  to 
Sudani,  a  five-foot  head  of  water  was  all  that  was  used 
ite  the  milla.  Moreover,  the  testimooy  indicates  that 
ime  of  the  purchase  of  the  property,  there  was  not  to 
1  four-foot  head  of  water  in  the  dam.  Nor  was  there 
his  time,  ao  far  u  the  testimony  discloses^  any  com- 
rom,  or  any  injury  done  to,  or  overflow  of  the  lands  of, 
larsb,  produced  by  the  head  of  wat«r  maintained  and 
y  to  operate  the  mills; 

at  the  time  of  the  sale,  did  the  plaint!^  claim  to  have 
bt  of  flowage  upon  the  land  of  J.  "W.  Marsh,  nor  was 
I  overflowed  by  the  head  of  water  maintained  and  nro- 
U)  operate  the  mills  successfully.  He  had  a  right  to 
I  land  of  John  Marsh,  but  for  this  he  had  a  deed,  and 
I  the  defendant  to  it.  The  truth  is,  and  the  evidenoe 
Qtly  discloses  it,  that  the  defendant  is,  and  was  at  the 
the  purchase  of  the  property,  a  man  of  large  mill 
nee,  and  of  a  good  deal  more  than  ordinary  intelligence 
!Ct  to  such  matters,  and  that  he  had  not  only  inquired 
d  examined  the  records  as  to  the  extent  of  the  water 
;es,  bnt  took  the  further  precaution  to  employ  an  able 
r  to  advise  him  of  and  secure  all  his  rights  in  the  sub- 
ttcr  of  the  sale. 

jurehase  price  paid  for  the  mills  waa  six  thousand  dol- 
?here  is  no  doubt  that  much  of  the  machinery  was  old 
;  of  the  latest  improvements,  and  that  the  property  was 
it  of  repair.  It  is  disclosed,  however,  by  the  evidence, 
in  after  hia  purchase  the  defendant  proceeded  to  make 
many  improvements,  to  put  in  extra  burrs  in  the  flour- 
l  and  saws  in  the  saw-mill,  and  generally  to  improve 
rease  the  machinerr  of  the  mills.  The  result  was  that 
r  to  procure  the  extra  power  required  to  operate  the 
>d  machinery,  the  defendant  raised  the  dam  three  or 
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four  feet  higher  than  it  ever  had  been  maintained  I 
plaintiff  or  J,  B.  JackBtm. 

According  to  the  testimony  of  A,  S.  Dndley,  who  op 
the  mills  for  three  yeara  after  the  purchase,  the  mitls 
have  been  snccessfuUy  mn,  even  with  the  iDcrea3ed  mach 
with  a  five-foot  head  of  water.  Be  says:  "It  could  b 
with  profit  at  that  bead,  but  there  would  be  more  profit 
an  eight-foot  head  of  water  than  a  five-foot  head. ' '  The 
produced  by  this  raising  of  the  dam  and  head  of  wate 
to  cause  the  waters  to  overflow  the  lands  of  J.  W.  I 
Nearly  six  years  after  the  purobase — in  October,  1876— 
Marsh  brought  suit  against  the  defendant,  Tmltingei 
omong  other  things,  alleged  in  his  complaint  that  "dnrji 
year  1870,  defendant  raised  said  dam  higher  than  it  hai 
before,"  and  that  since  said  time  had  increased  the  hei; 
said  dam  to  his  damage,  etc.,  and  obtained  a  judgmeo 
decree  that  said  dam  be  taken  down,  or  so  much  ther 
would  reduce  the  height  of  said  dam  suflBeiently  to  witi 
the  backwater  from  Marsh 's  land,  and  to  a  height  not  e 
ing  five  feet  above  low  water  mark.  It  is  clear,  from  tl 
timony,  and  particularly  the  defendant  Trullinger's,  t 
the  time  that  suit  was  instituted,  be  was  operating  ant 
ning  the  mill  with  a  ten  or  twelve  foot  head  of  wat» 
that  the  overflow  of  Marsh's  land  was  occasioned  by  tl 
creased  bead  of  water. 

It  is  equally  clear,  also,  that  not  more  Uian  a  five-fool 
of  water  was  maintained  at  the  time  of  the  purchase,  an 
the  lands  of  J.  W.  Marsh  were  not  overflowed  in  consec 
of  it,  and  that  neitlier  the  plaintiff  or  J.  B.  Jaekson 
accustomed  to  raise  more  than  a  five-foot  head  of  wate] 
vious  to  the  grant,  to  successfully  operate  the  mills. 

Some  estimate  of  the  improvements  made  on  this  pn 
and  of  the  defendant  Trullinger's  estimate  of  the  value 
property,  may  be  formed  by  an  insurance  he  effected,  in 
he  made  the  statement  that  the  mills,  exclusive  of  la 
water,  or  water  rights,  ware  worth  from  $14,000  to  $1 
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s  insurance  of  the  mills,  too,  waa  effected  after  the  Manh 
iement,  in  the  fall  of  1878,  and  were  destroyed  by  fire  in 
K  April  following.  But  it  is  not  necessary  to  pursue  the 
Lbject  further.  We  are  satisfied  from  oui*  examination  of 
le  evidence  that  the  plaintiff  made  no  fraudulent  represedta- 
ons  in  respect  to  this  property,  and  that  there  was  no  breach 
t  his  eovenanti. 

From  these  views  it  Ic^owB  that  the  decree  of  the  court 
slow  is  affirmed. 
decree  affizmed. 


AND  MoKENZIB  v.  MULVANET  AND  BEMI3. 
^^■k  Snae  M  to  the  mtrehCDtable  qu&Iitr  of  Hiw-loKa,  the  teetimonj 
'^vS.taeBaes  tbat  tbey  uw  a  portion  of  the  lumber  msDufaetured 
^■"■^  jrom,  And  thftt  all  of  inch  portion  was  "good  merch&at&ble  lam- 
^■"■*  wa»  cenpetent  evidence  tending  to  proTs  that  the  logi  were 
^^'^rhsstable.    Teatimonj  that  the  aaw-logi  in  ^oestioD  were  Bueti 

'^^'^^re  nsuallj  manufactaTed  into  lumber  in  the  localitj  where  the 
'^^v^t  to  deliver  "good,  aound,  merchantable  logs"  for  the  purpose 

**^ang  eonvarted  into  lumbar,  was  to  be  executed,  and  that  a  por- 
^*^  «]f  tliem  were  actoaJlj  msnofnctored  into  lumber  there,  by  the 
''^S.^aa  to  vhom  soeh  logs  were  to  be  delivered  nnder  such  eon- 
■*^t»  was  admiaEible  for  the  aame  purpose.  For  the  same  reaaon 
^  "fc  vstimonj  of  a  witness  that  he  hauled  and  put  into  the  water, 
'^^*~^  the  loga  were  to  be  delivered,  a  certain  portion  of  them, 
'*^*»  were  actually  received  and  sawed  into  lumber  by  the  partiea 
'^^£%X.t  to  be  charged  for  their  stipulated  price,  under  said  contract, 
^^'  ^ajao  competent  evidence  an  behalf  of  the  parties  who  under  the 
■^^^■••act  were  to  deliver  "good,  sound,  merchantable  logs,"  even 
^^*^^^h  the  description  given  by  the  witness  in  the  same  answer 
i^^^''t   "the  logs  were  average  loga,  for  that  timber,"  should  be  deemed 

*'^  v-aiianee  with  the  description  of  the  quality  of  loga  to  be  deliv- 
■**d  in  the  contract. 
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Wheie  the  dcfeodant*,  io  an  action  on  inch  contract,  admit  the  deliv 
of  35,000  feet  of  toga  of  the  stipulated  (jualiCy,  but  denj  the  deliv 
of  an/  greater  quantit}r,  and  the  plaintiffs  claim  to  have  delivers 
much  larger  quantity,  and  the  bill  of  exceptions  on  appeal,  faili 
■how  afllnnativel/  that  the  tastimon;  of  a  witness,  on  behalf  of 
plaintiffa,  tending  to  prove  the  merchantable  quality  of  a  ipecii 
portion  of  the  logs  in  controversy,  referred  to  the  portion  admit 
by  defendants,  and  aa  to  the  quality  of  vrhich  there  waa  no  lame, 
appellate  court,  in  support  of  the  correctness  of  the  rulinga  of 
eourt  below,  admitting  ancb  testimony,  will  presume  that  it  refer 
to  the  remaining  logs,  the  quality  of  which  was  in  issue,  and  h 
that  it  waa  therefore  relevant  and  admissible. 

The  same  presumption  will  be  indulged  in  reference  to  the  prelimiu 
proof  of  the  contents,  correctness  and  loss  of  an  original  memor 
dum,  to  justify  the  admissioQ  of  a  copy  as  secondary  evidence.  T 
the  original  in  this  case,  being  merely  a  private  memorandum  of 
measurement  of  the  logs  in  question,  made  on  behalf  of  the  plaint 
In  the  course  of  their  own  business,  solely,  and  not  at  the  time  of, 
connected  with,  any  delivery  fo  the  defendants,  nor  offered  to  pr 
delivery,  but  only  to  show  the  quantity  cut  by  the  plaintiffs  un 
their  contract,  to  establish  their  claim  for  damages  for  the  alle{ 
breach  thereof  by  the  defendants,  by  refusing  to  receive  and  scale 
logs  so  cut,  and  otherwise  preventing  the  plaintiffs  from  perform 
their  portion  of  the  contract,  by  delivering  the  quantity  of  li^  nti 
lated  for,  its  correctness  must  hare  been  proven  by  the  parties  v 
made  it,  or  others  having  Icnowledge  of  the  facts,  or  bsTB  bi 
admitted  at  the  trial  by  tbe  defendants,  as  well  as  its  loss,  or  ot 
circumstances  excusing  its  nan -production,  before  secondary  evide 
of  its  Fontents  by  copy  or  otherwise  could  properly  have  been 
mitted.  But  the  bill  of  exceptions  not  disclosing  the  afasenee  of  ai 
preliminary  proof  at  the  trial,  it  will  be  presumed,  in  nippoit 
the  correctness  of  the  rulings  of  the  court  below,  to  have  been  mi 
at  the  proper  time. 

A  copy  of  such  original  memorandum,  made  by  a  witness  by  enter 
correctly  on  a  separate  sheet  of  paper,  the  items  in  the  original, 
read  off  to  him  by  another  person  for  that  purpose,  a  short  ti 
after  the  original  was  made,  the  witness  himself  having  made 
origical,  either  alone  or  in  connection  with  another  party,  and  1 
tifying,  in  effect,  that  tiie  copy  was  a  true  and  correct  copy  of 
original  to  the  best  of  his  knontedge  and  belief,  and  it  not  appc 
ing  that  the  testimony  of  the  person  who  read  oft  the  items  fr 
the  original  could  have  been  procured  at  the  trial  by  the  plaintiff, 
that  other  or  better  evidence  was  in  their  power,  was  sufficien 
proven  to  justify  its  submission  to  the  jury,  although  the  witn 
testified  that  be  did  not  make  any  comparison  of  the  copy  with 
original  with  his  own  eyes. 


^881.]  T.  AND  McK.  V.  M.  AMD  B.  407 

Opinion  of  the  Court — Watson,  J, 

ilaiatiSg  aUegins  damaget  covering  the  net  proSts  tbej  maid  b«T* 
salized  on  all  the  logi  they  could  and  would  have  delivered  under 
teir  contrast,  in  addition  to  the  gtipulated  pries  for  thoHa  actually 
iliveied,  and  defendant!  having  put  inch  damage  in  issue  by  their 
mwer,  testimony  ahoiving  the  eiistcnee  of  a  lufBeient  qnantity  of 
itable  timber,  within  the  limits  where  the  logs  were  to  be  procured 
'  the  tcrma  of  the  contract,  to  supply  the  additional  quantity  of 
ga,  was  relevant  to  such  issue,  and  properly  admitted. 
□ny  otFered  by  defendants  to  show  the  relative  cost  of  procuring 
jn  within  300  yards  of  a  certain  creek,  and  in  a  certain  canyon 
tiere  the  oontraet  provided  that  tbe.plainti?s  should  procure  i^'^fi^O 
«t  of  the  loga  which  thej  were  to  furnish  the  defendants,  was  prop- 
ly  rejected  by  the  court  below,  there  being  nothing  in  the  pleail- 
ga  or  bill  of  exceptions,  showing  any  issue  as  to  the  relative  eost 
'  procuring  logs  ia  the  two  loealitiee.  ' 
n  eonnt  in  the  eomplaint  of  work  and  labor  performed  for  the 
jfeodants  by  the  plaintifTs,  at  the  special  instance  and  request  of 
le  former,  of  the  reasonable  value  of  (32.50,  without  specifying  the 
itate  or  setting  forth  the  items  of  such  service,  it  was  not  competent 
or  the  plaintiffs  to  oOei  testimony  to  prove  that  ten  doUara  of  such 
harge  was  for  work  and  labor  performed  by  them,  in  removing  a 
rift  from  a  certain  creek,  which  defendants  had  verbally  agreed  to 
imove,  but  had  failed  to  do.  If  recoverable  at  all,  it  was  In  the 
■ture  of  damage  for  breach  of  the  verbal  agreement,  and  must  have 
lea  BO  alleged.  .  But  u  the  extent  of  the  injury  to  defendants  aria- 
r  from  the  adtnisaion  of  the  testimony  was  Inconsiderable:  Held, 
M.t  the  JDdgment  ought  not  to  be  reversed  if  respondents  will  re- 
s«  the  said  amount  and  pay  the  costs  of  appeal, 
^nt  affirmed  conditionally. 

e:al  from  Marion.     The  facts  are  stated  in  the  opinion. 
^am  £  Bamsay,  <ind  W,  H,  Willis,  for  appellant, 
's-  Kelsay  and  N.  B.  Knight,  for  respondent, 
the  CoQrt,  Watson,  J.: 

s  case  has  been  here  twice  before,  on  appeal  from  the 
t«Dt8  of  the  circuit  court  for  Douglas  county,  and  a  new 
■^Warded  in  each  instance.  (8  Or.,  129  and  513.)  Upon 
*8e  of  venue  to  Marion  county,  a  third  trial  by  jury  has 
*sd,  and  the  respondents  have  for  the  third  time  received 
'^ent  against  the  appellants  upon  their  demand,  and  Che 
ted  parties  have  again  brought  the  case  here  by  appeaV 
*«k  to  have  the  judgment  reversed  for  errors  alleged  to 
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h^Te  been  eommitted  b^  the  cinmit  court  for  Marion  cou 
in  admitting  certain  evidence  on  the  trial,  on  behalf  of 
respondents.  The  case  itself  is  an  action  for  damages 
alleged  breach  of  a  written  contract,  which  ia  in  these  woi 
1  "This  article  of  agreement  made  and  entered  into  this  S 
day  of  May,  1878,  between  N.  E.  Mulvaney  and  B.  C.  Bei 
of  firm  name  of  Mulvaney  &  Bemis,  of  the  firat  part,  and 
0.  Tenny  and  Neil  McKenzie,  of  the  firm  name  of  Teno; 
McKenzie,  parties  of  the  second  part.  Parties  of  the 
part  agree  to  pay  parties  of  the  second  part,  four  dollars 
tjventy-five  cents  per  thousand  feet,  for  good,  sound  c 
chantable  logs,  delivered  at  the  boom  in  Pass  Creek; 
agreS  to  furnish  timber  for  logs,  not  to  exceed  a  mile  f: 
the  bank  of  the  creek,  to  scale  each  one  hundred  tbons 
feet  that  is  in  floating  water.  The  parties  of  the  second  ] 
agree  to  furnish  logs  to  the  parties  of  the  first  part,  one  i 
lion  feet  with  privilege  of  furnishing  as  much  more  as  cai 
put  in  the  creek,  in  the  year,  from  this  date,  in  the  boon 
Pass  Creek;  the  parties  of  the  second  part  shall  keep  ' 
OQ  hand  for  the  parties  of  the  first  part,  so  that  the  mill  s 
not  be  shut  down  during  the  year,  and  are  to  cut  four  thous 
feet,  more  or  less,  from  Bickey  Canyon." 

MULVANEY  &  BEMIJ 

TENNT  &  McK:ENZIE. 

And  also  upon  Jin  account  for  work  and  labor  perfora 

declared  upon  as  follows:  "And  the  plaintifEa,  for  a  sepai 

and  further  cause  of  action,  allege  that  the  plaintiEfa,  or 

about  the  months  of  June  and  July,  1878,  in  the  precinci 

Drain,  in  Douglas  county,  Oregon,  and  at  the  special  insts 

and  request  of  the  defendants,  performed  work  and  labor  v 

men  ^nd  teams,  for  the  use  and  benefit  of  said  defendants, 

that  said  work  and  labor  was  and  is  necessarily  worth  the  i 

of  thirty-two  dollars  and  fifty  cents.    That  no  part  of  the  si 

has  been  paid,  and  the  same  is  now  due  and  owing, 

onpaid,  from  the  defendants  to  the  pUintiSs." 

The  respondents  claim  in  their  complaint  to  hare  dalive 
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1^  respondents,  and  to  have  been  of  the  quality  stipulated 
in  the  wtitteh  agreement,  and  aa  Co  the  quality  of  which  tl 
wad  Uo  issue  in  the  pleadings,  we  must  presume  in  favoi 
the  correotneas  of  the  ruling  below,  admitting  this  testimc 
that  in  connection  with  admissions,  or  other  proofs  made 
the  trial,  it  was  applicable  to  the  issue  in  the  pleadings  aa 
the  quality  of  the  remainder  of  the  165,169  feet  whieh 
respondeota  claimed  to  have  delivered,  of  the  stipulated  qi 
ity,  after  deducting  the  35,000  feet  admitted  by  the  ap 
l»nts.  "Errer'must  be  affinUatively  shown,  by  the  record 
will  not  be  presumed."  {DtAph  T.  Bamei/,  5  Or.,  191.) 
thia  reason  the  exception  cannot  be  sustaiQed. 

The  next  exception  takan  by  the  appellants  waa  to 
ruling  of  the  court  admittibg,  over  their  objection  for  irr 
vaney  aUd  immateriality,  the  following  question  and  ana 
ill  the  deposition  of  W.  A.  Perkins,  on  behalf  of  the 
spondents. 

Ques.  7.  ""Were  the  logs  which  you  scaled  (referring  to 
logs  which  plaintiff  claimed  they  had  cut '  for  defenda 
under  their  contract,  aa  set  ouC  in  the  comfdaint)  of  the  cl 
acter  of  timber  from  which  lumber  is  manufactured  in  1 
looalityt  (referring  to  tiie  locality  of  defendant's  saw-mill 

Ans.  "I  am  of  opinion  that  they  do  manufacture  lum 
of  aUch  logs  as  we  Scaled  there.  I  believe  some  of  tbem  n 
manufactured  into  lumber,  though  I  did  not  see  them." 

This  evidence  appears  to  refer  to  all  the  logs  which 
respondents  claim  to  have  cut  and  delivered  under  t1 
contract  with  the  appellants,  and  was  property  admitted  un 
not  tending  to  prove  the  delivery  of  I<^  of  the  quality  sti 
lated  for  in  the  written  contract  between  the  parties.  ' 
words  used  in  that  contract,  to  denote  the  quality  of  1 
to  be  delivered,  are  "good,  sound,  merchantable  logs,"  I 
dently  these  descriptive  words  should  be  construed  to^tl 
and  in  view  of  the  use  to  be  made  of  the  logs  which 
written  instrument  shows  to  have  been  in  contemplal 
of  both  parties  when  they  executed  it,  and  witli  ref erene< 
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lace  where  the  contract  wad  to  be  perlormed.  {Tenny 
tlvaney,  8  Or.,  517.) 

og  might  bb  "good,  aohnd  dnd  merchantable"'  for  tauay 
ysea,  and  yet  not  fit  for  being  manaf aetured  into  lumber^ 
he  s&mi  log  might,  owing  to  a  difference  is  the  settled 
8  of  the  business  in  two  different  localitiea,  be  deemed 
lerchantahle"  log  in  one  and  Hot  in  the  other.  "Mer- 
table"  logs,  then,  in  reference  to  the  bvdiness  of  manu-' 
irihg  lurnber  in  wtiy  particular  locality,,  are  such  logs. as 
irdinarily  used  toi  that  purpose  at  that  particular  place, 
it  the  usage- of  the  biisiness  in  that  locality  requires  the 
ordinarily  used  to  be  "good  and  sound,"  then  the  word 
tchantable"  would  include  the  particular  meaning  of 
and  render  their  employment  of  no  utility  in  any  such 
act. 

t  whatever  distinctions  should  properly  be  made  as  te 
93pective  meanings  of  the  words  used  in  this  instance, 
iiik  it  was  clearly  competent  to  show  by  the  witness 
he  lolga  LD  controTersfy  were  of  the  quality  usually  man- 
ired  into  lumber  in  that  locality,  to  prove  that  they  were 
^hantable"  logs.  And  this  we  understand  to  be  the 
any  of  his  testimony,  as  well  as  the  object  of  it^  intro- 
*xi.  This  was  one  step  in  the  proofs  and  if  it  afforded  no 
cnption  that  the  logs  were  "good  and  sound,"  as  well  as 
shantable,"  it  afforded  no  inference  to  the  contrary, 
assuredly,  nor  does  the  bill  of  ezceptione  disclose  any 
cl  for  such  an  inference.  This  exception  most  therefore 
arruled  also. 

>  third  ground  of  objection  insisted  upon  here  is  to  the 
7  o£  the  court  below,  admitting  in  evidence,  on  behalf  of 
^spondentA,  a  certain  paper,  which  the  witqess  Perkins 
ed  to  be  a  copy  of  the  list  of  measurements  of  said  logs, 
k.  original  list  had  been  made  by  himself  and  one  Wm. 
is  in  the  employment  of  the  respondents,  some  time  in 
ear  1878.  Perkins'  testimony,  as  set  oat  ia  the  bill  of 
ttions,  shows  that  Morris  and  himself  measured  the  logs 


413  T.  AND  McE.  V.  M.  and  B.  [Sup.  < 

Opinion  of  the  Conrt— WatMn,  J. 

m  they  lay  in  the  creek  and  in  the  vooda,  and  made  a  me 
orandum  of  tha  measurements,  showing  the  dimensions  of  1 
logs,  in  a  book  called  a  "scale-book,"  at  the  time.  How  tli 
proceeded  in  doing  this,  does  not  appear  Irom  13)e  bill 
exceptions,  and  we  cannot  look  outside  of  what  it  contai: 
and  into  the  transcript  of  the  depositions  which  bavo  be 
brought  up,  to  ascertain  how  ttiey  did  proceed.  We  can  oi 
draw  the  conelnsion  from  what  does  appear  in  the  bill 
exceptions,  that  the  entries  made  in  the  "so&le-book"  of  i 
measurement  of  the  logs,  at  the  time,  by  the  wibiesi  Peib 
and  Wm.  Morris,  was  merely  a  private  memorandum,  nu 
cxclnsively  in  the  oonrse  of  the  respondents'  own  bosine 
disconnected  from  their  transactions  with  other  parties,  a 
not  standing  upon  the  same  groond  as  entries  in  the  course 
official  business,  or  entries  made  in  the  usual  course  of  busiii' 
transactions  with  other  parties,  is  inadmissible  to  prove 
own  contents  after  proper  authentication,  as  a  book  of  origii 
entries,  but  admissible  only  to  refresh  the  memory  of  -vi 
nessea,  who  made  the  measurement  of  entries,  or  had  fcno^ 
edge  of  them,  at  the  time  they  were  made.  (See  Price 
The  Earl  of  Torrington,  1  Smith's  Lead.  Cases,  535,  wlu 
the  various  cases  involving  the  question  are  ably  reviewe 
But  if  these  witnesses  had  been  produced  at  the  trial,  a 
had  testified  that  the  measurements  were  correctly  made,  a 
truly  entered  in  the  "scale-book,"  and  had  shown  by  th 
testimony  at  the  trial  sufficient  recolleeti<HL  of  the  previi 
transection  fo  qualify  tfaem  to  80  testify,  although  unable  tl 
to  testify  from  memory  alone  to  the  correctness  of  the  p 
ticular  items,  so  ascertained  and  entered,  without  reference 
the  "scale-book,"  the  respoudents  would  have  been  entitJ 
to  introduce  the  "scale-book"  itself  in  evidence,  in  connecti 
with  such  testimony.  This  we  deem  to  be  the  rule  esti 
lished  by  the  best  considered  authorities  as  the  prevail] 
doctrine  oil  the  subject  in  the  United  States,  and  at  the  sa 
time  the  most  jnst  and  practical  solution  of  the  matter  tl 
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I  sdvuioed.  {BvsaeU  t.  The  Hudson  Biver  Sailroad 
N.  T..  134.) 

if  such  proof  had  been  in  respect  to  tbe  original 
idum  «nd  it  lad  been  lost,  or  other  edxcnmstaDces 
xcosiDg  its  prodaction  at  the  trial,  we  can  perceive 

objection  to  the  admission  of  secondary  evidence  as 
mtenta — either  parol  or  a  dnly  anthentieated  copy. 

Administratrix,  t.  Smitk,  4  Mass.,  454;  Wotlaci  v. 

18  N.  H.,  455;  Solmea  r.  Marden,  12  Pick.,  169.) 
tb*  objeetion  of  the  appellants  to  tite  introduction  of 
r  prodaced  b^  the  witness  Perkins,  was  that  it  hod 

"identified  as  the  list  that  was  made  originally,  and 
Lpetent  and  irrelevant."  Considering  that  this  objec- 
only  went  to  its  secondary  ehoracter  as  evidence,  bnt 
lented  the  question  whether  the  necessary  preliminary 
already  indieated  as  essential  to  its  sdmission  in 
,  had  been  made,  atUl  we  ore  eonvineed,.  from  a  soreful 
!  the  bill  of  exceptions,  that  the  issues  thus  made  are 
d  down  in  this  court  to  the  single  question  as  to  the 
zy  of  the  proof  produced  by  the  respondents  at  the 
show  that  the  paper  claimed  to  be  a  copy  was  in  fact 
t  copy  of  tbe  original  memorandum  of  the  meosare- 
the  "scale-book." 

s  not  appear  from  the  bill  of  exceptions  that  Wm. 
vas  not  called  as  a  witness,  or  that  the  correctness  of 
snrements.snd  entrisa  in  the  "scale-book"  was  not 
orily  proven  by  either  Morris  or  Perkins,  or  admitted 
rial  in  accordance  with  the  viens  expressed  above ;  or 

testimony  of  Perkins  set  out  in  the  bill  of  exceptions, 
ling  to  show  the  loss  of  the  original  "scale-book"  in 

justify  the  introduction  of  the  copy,  which,  standing 
t  most  be  eonfcBsed  seems  very  slight  and  hardly 
t  for  such  a  purpose,  was  the  only  proof  of  such  loss 
I  made  at  the  trial. 

tatTement  in  the  bill  of  exceptions  in  regard  to  the 
and  immediately  following  the   portions  of  Parkins' 
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deposition  copied  therein,  is  to  the  effect  only  that  such  j 
tiona  of  his  deposition  contain  all  the  evidence  given  u] 
the  trial  touching  his  knowledge  of  the  quality  of  the  s. 
logs,  or  of  lumber  manufactured  therefrom,  as  well  as  aU 
the  evidence  given  on  the  trial  tending  to  identify  or  auth 
ticate  "Exhibit  B"  (the  copy  now  under  consideration)  a 
correct  copy  of  the  original  metnoraadunt  in  the  "ecale-boo 

It  is  plain  that  all  the  proof  we  have  indicated  as  be 
necffisajy  to  justify  the  admission  of  such  a  meiDoranduni 
evidence,  as  well  as  all  neceesaty  proof  of  loss  of  the  origii 
or  of  other  oiroumstaQces  dispensing  with  the  necessity 
producing  the  original  memorandum,  before  offering  second 
evidence  of  its  contents,  by  copy  or  oUierwise,  may  have  b 
made,  without  in  any  manner  conflicting  with  anything  < 
tained  in  the  bill  of  exceptions,  and  we  are  bound  under  si 
circumstances  to  presume  that  it  was  made  apon  the  princi 
already  announced  in  passing  upon  the  first  exception. 

The  portion  of  Perkins'  deposition  referred  to  above  sh< 
that  he  assisted  Alorria  in  making  the  measurement  of  ] 
and  original  memorandum  thereof;  that  soon  after  that  t: 
(the  exact  period  is  not  stated  by  the  witness),  he  made 
copy  under  consideration  in  the  following  manner:  Some  c 
whom  the  witness  was  unable  to  remember  at  the  trial,  cal 
off  the  particular  items  of  measurement,  in  the  original  mi 
orandum.  and  the  witness  set  them  down  as  called  off  in 
copy.  These  entries  were  only  of  the  dimensions  of  the  1 
as  ascertained  by  the  measurement.  The  witness,  after  co 
ing  the  dimensious  aa  called  olf  from  the  original,  mad 
calculation  of  the  number  of  feet  which  each  log  contaic 
according  to  such  dimensions,  upon  a  separate  sheet  of  paj 
and  tmnseribcd  the  aggregate  amount  on  the  copy, 
further  testified  in  answer  to  question  12  that  this  copy  c 
tained  a  correct  scale  of  the  measurement  made  by  Morris  i 
himi>elf  of  the  logs  in  controversy,  according  to  the  "sc 
book"  by  which  he  and  the  other  person  who  .celled  off 
entries  as  above  stated,  ascertained  Uie  resulL    lu  answei 
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13  he  testified  ^at  to  the  best  of  hU  knowledge  and 
e  dimensioDS  of  each  log,  as  ahown  by  the  copy,  was 
as  it  was  entered  in  the  original  memorandnm.  In 
B  cross-questions  12  and  IS  the  witaess  stated  that  he  - 
spared  the  tetten  and  figures  «n  the  copy  with  those' 
riginal  memoratiduin  -mth  bis  own  eyes,  but  only  by 
!iem  read  from  the  original  and  entering  them  in  the 
klready  explained. 

raa  all  the  evidence  that  was  given  on  the  trial,  to 
the  eorreotness  of  the  copy.  Was  it  sutBciently 
b  justify  its  submission  to  the  juryt  It  does  not 
rom  the  bill  of  exceptions  that  the  testimony  of  the 
ho  read  off  the  items  in  the  original  memoraQdum  to- 
when  he  copied  them,  could  have  been  produced  at 
by  the  respondents;  or  that  any  better  or  additional 
upon  the  question  was  in  their  power.  We  are  of 
ion  that  the  copy  was  sufficiently  authenticated  hy 
nony  of  Perkins  to  justify  its  admission  under  the 
Einces.  In  the  absence  of  any  testimony  to  the  eon-  ■ 
J  testimony  would  justify  the  jury  in  finding  the  copy 
Drrect  transcript  of  tbe  original  memorandiim,  and  in 
Z  their  verdict  accordingly. 

juoh  testimony  is  competent  to  prove  a  copy  and 
>  the  admission  as  secondary  evidence,  in  a  case  where 
nal  cannot  or  need  not  be  produced,  there  can  be  no 
In  addition  to  eases  cited,  supra,  see  Perktm  v.  Grow, 
126 ;  and  Edwards  v.  A'oyes,  65  N.  Y.,  lib. 
ase  of  Thomas'  Qamiskee  v.  Price,  30  Maryland, 
d  by  appellants,  is  not  in  point.  This  decision  was 
n  the  ground  that  Hancock,  the  witness  who,  Hke 
in  the  case  before  us,  made  copy  offered  in  evidence, 
Jy  from  hearing  the  original — a  mere  private  mem- 
like tbe  present — had  no  knowledge  of  the  correctness 
'ectness  of  tbe  items  in  the  original  memorandum,  and 
mere  copy"  of  such  would  not  be  admissible  as  evi' 
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Tbe  court  did  not  decide  that  the  copy  had  not  been  m 
ciently  proreo  to  be  a  correot  copy  of  the  original,  bat 
effect,  aa  we  view  the  doatrine,  that  the  original  itself, 
being  a  book  of  original  entries,  would  not  have  been  adn 
sible  if  it  had  been  produced,  and  only  fttithentieated  as  si 
books  are  required  to  be,  to  prove  its  own  contents,  and  t 
the  copy  could  have  no  greater  force  than  the  origin^.  T 
impliedly  admitted  the  sufQciency  of  the  proof  as  to 
correctness  and  aathentieity  of  liie  oopy  in  that  case. 

The  testinioDy  of  H.  J.  Mattoon  and  Wm.  Bosee,  i 
neases  for  the  respondents  at  tho  trial,  which  was  objected 
by  the  appellant,  but  admitted  by  the  court  and  except! 
taken,  was  properly  admitted.  Mattooa's  evidence  refer 
exclusively  to  the  loga  hauled  by  him,  and  put  into  F 
creek  for  respondents,  under  their  contract  with  appellai 
and  which  he  testified,  were  "average  loga  for  that  timl 
and  defendants  sawed  them  into  liimber." 

It  seems  hardly  necessary  to  discuss  the  description  of  Hi 
logs  ^ven  by  the  witness  when  his  testimony  shows  that 
which  were  covered  by  the  description,  were  accepted  by 
appellants  and  sawed  into  lumber.  The  appellants  could 
longer  object  to  this  portion  of  the  logs  in  dispute,  ai 
having  received  and  converted  them  into  lumber,  and  sa 
testimony  waa  limited  to  them,  it  could  not  have  misled 
jury  as  to  tbe  rest,  even  if  the  description  had  been  incona 
ent  with  the  requirements  of  the  contract,  upon  which 
need  not  express  our  opinion. 

Bosee  testified  to  the  amount  of  good,  sound,  merchants 
timber  remaining  within  the  limits,  from  which  the  respo 
enta  were  to  cut  the  logs  to  be  delivered  under  their  c 
tract,  after  they  bsd  procured  the  quantity  wluch  tl 
claimed  to  have  cut  and  delivered  to  the  Appellants, 
they  claimed  damages  for  all  they  could  and  would  have 
and  delivered  under  their  contract,  had  they  not  been  | 
vented  by  appellants,  as  well  aa  for  the  quantity  actually 
and  delivered,  this  testimony  was  relevant  and  proper 
establishing  their  claim  to  these  prospective  damages,   i 
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as  m>  error  io  admitting,  it.  The  testimoDj'of  Jonas 
rg,  offered  by  the  appellants  to  show  that  it  wQuld 
re  to  get'logs'from  Bickey  oanyob,  wtiere  respondents 
^eir  contract  wete  to  cut  40&,000  feett.  tkftD  from  uay 
ithin  300  yards  of  Pass  creek,  and   the  prgportiMial . 

getting  logs  from  the  two  places  was  correctly  ex- 

as  it  nowhere  appears  in  the  bill  of  ezceptions  that 
dence  was  offered"  at  the  triid -to  establish  the  cost  of 

logs  'withiD  300  yards  of  Pass  creek,  or  within  any 
jecified  distance,  or  that  respondents  had  produced  any 
oy  tending  to  -show  the  relative  cpst  of  getting  logs  in 
I  places. 

last  exceptioD,  however,  to  the  admission  of  the  trati- 
if  Neil  McEenzie,  one  of  the  reapoodents,  to  establish 
ount  of  "work  and  labor,  ete.,"  pleaded  in  the  com- 
u  a  sepiarate  cause  of  aotjou,  showlag  that  respondents, 

verbal  contract  with  the  appellants,  by  which  the  lat- 
lert'ook  to  remove  a  certain  drift  in  Pass  creek,  which 
their  way  while  rafting  the  logs  down  the  creek  to  the 
1  of  the  former,  and  that  upon  the  failure  of  .the 
nts  to  remove  the  drift  as  per  said  verbal  agreement, 
pondents  removed  it,  at  a  necessaty  expenditure  of 
id  labor  to  the  amount  of  ten  dollars,  whieh  cotntitated 
1  of  the  account  of  $32.50  sued  upon,  is  clearly  well 
id.  There  was  no  allegation  in  the  complaint  as  to 
:h  contract,  and  if  entitled  to  recover  this  item  of  ten 
at  all,  it  was  as  damage  for  a  violation  of  such  verbal 
;nt,  and  not  upon  any  implied  promise  to  pay  under 
rm  of  the  allegation  in  the  complaint.  {Miller  v. 
r  Church,  7  Greenleaf,  51;  taker  v.  Dunn,  17 
!84.) 

ts  this  error  could  only  affect  the  verdict  to  an  amount 
1  compared  with  the  whole  amount  recovered,  we  shall 
erse  the  judgment  if  the  respondents  will  release  this 
'  on  the  judgment  and  pay  the  costs  oi^  appeal,  bu^  let 
1  affirmed  for  the  balance.     (Boyd  v.  Foot  and  Cole, 
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BjllBbaa. 

5  B08W.,  120  and  121;  DaU  v.  TeUer,  16  Gai.,  432;  4  ] 
Smith,  46.) 

On  the  point  of  atifflcienoy  of  the  proof  of  the  oopy  o 
memorandum  to  justify  its  admissioo,  JuBtico  Waldo  expi 
DO  opinion. 


■WILLIS  V.  HOOVER. 
Waobu  om  EusctioMS  Void. 

Wftg^rt  OB  t)i«  reauU  of  public  electiooi  kra  illegal  and  void 
grounds  of  pnblie  poHej. 

Action  Lna  to  DisArnsM  IllzoaIi  Cohtk&ct. 

Then  l«  a  distinctioD  between  an  action  In  affirmsnM  of  an  tUega! 
tiaet,  and  where  the  action  pioeeeda  in  disafflTnian«e  of  laeli 
tract.  In  the  ftrrt  caae,  inch  an  action  can  in  no  uutanee  be 
tained,  bat  in  the  latter,  the  authorities  are  in  favor  of  recoi 
back  mooej  paid,  whsre  the  contract  ia  void  ai  against  public  ^ 
If  such  Dontract  hai  not  been  ezeciit«d,  and  the  plaintiff  tififcn  t 
affirm  hia  contneL 

Stikbholdkbs  Liable  ns  Hcmar  Daposim. 

Wbea  monej  haa  been  deposited  aa  a  wagei  with  the  opposite  par 
miy  be  recovered  back  from  him  at  anj'  time  before  the  even 
happened  upon  which  the  wager  was  made;  and  against  a,  stake! 
at  anj  time  before  the  monej  has  been  paid  to  the  winner,  i 
before  or  after  the  event  has  transpired,  and  even  where  the  i 
holder  paid  the  roonej  over  to  the  winner  after  notice  not  to  1 
DuuNS — What  CoHSTiTDTEa. 

Where  the  eonrt  charged  the  JU17,  "as  to  what  conetitutea  a  dams 
instruct  70U  that  do  formal  words  are  necessary  to  constitute 
mand,  any  words  expressive  of  a  prohibitiob  to  paj  absolute] 
conditionally,  are  sufficient  to  revoke  the  author!^  of  the  atakel 
to  pa  J  it  over:"     Held,  Not  error. 

Where  the  following  inatraction  was  asked;  "That  anj  demand  fc 
whole  bet  of  one  hundred  and  twenty  dollars  by  plaintiff  on  de 
ant  is  not  proof  of  the  demand  in  plaintiff's  complaint,"  aii< 
conrt  refused  to  give  the  same:.  £eld.  Not  error. 
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vj>p&AL  from  Douglas.    The  facts  are  stated  in  the  opiuion. 
«An  Keltajf,  for  appellant. 
V,  B.  WUlia,  for  respondent. 

ty  the  Conr^  L(»d,  C.  J. : 

Thia  was  an  action  to  recover  moaey  deposited  vritb  the 
endant  by  Uie  plaintiff  as  a  stakeholder,  on  &  wager  depend- 
:  OD  the  result  of  the  presidential  election  in  the  state  of. 
Tinsylvania;  and  smaag  other  things  it  is  alleged  that  the 
ipondent,  at  variooB  times  thereafter,  and  particularly  on 
G  6th  day  of  November  and  on  the  30tb  day  of  November, 
30,  at  Bosebnrg,  demanded  of  the  appellant  the  money  so 
Kisited,  bat  that  appellant  refused  to  return  th«  same  to  the 
>ondent,  and  tbat  no  part  of  the  same  has  been  paid.  The 
plaint  was  demurred  to  on  the  ground  that  no  cause  of 
>xx  was  stated,  and  upon  being  overruled  an  answer  was 
in  which  tiie  demand  for  the  money  so  deposited  was 
'<3,  except  as  follows:  That  no  demand  was  made  upon 
a.:K}pellant  until  about  the  30th  day  of  November,  1880, 
a.-t  that  time  the  said  sum  bad  been  by  the  appellant,  as 
^l^&older,  paid  over  to  F.  P.  Hogan,  the  other  party  in  said 
V  mentioned  in  the  eomplainC. 

^  reply  denies  that  appellant  paid  to  P.  P.  Hogan  the 
of  money  mentioned  in  the  complaint  before  the  re- 
cent demanded  the  retnm  of  the  same,  but  aveis  that 
*-^i]tly,  between  the  6th  day  -of  November,  1880,  and 
^^Ve  the  money  was  delivered  to  Hogan,  he  demanded  the 
cam  of  the  same  and  notified  the  appellanC  not  to  deliver 
t  game  to  the  said  Hogan,  Upon  the  issue  thus  joined  the 
ry  found  for  the  rwpondent,  and  the  court  rendered 
dgment  in  his  favor,  from  which  this  appeal  Ja  taken.  The 
at  ground  of  error  specified  is  the  overruliog  of  the  demur- 
r.  It  is  conceded  that  the  wager  out  of  which  the  question 
der  consideration  arose  is  not  a  valid  contract.  Wagers  upon 
e  result  of  publio  elections  are  held  to  be  illegal  and  void 
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upon  grounds  of  public  policy.  In  Vischer  v,  Yates,  11  Jo 
R.  21,  Chief  Justice  Kent  says:  ""When  we  consider  the 
portance  of  popular  elections  to  the  constittttioa  and  libei 
of  this  country,  and  tliat  the  value  of  the  right  dependa  n 
the  independence,  moderation,  discretion  and  purity  ^ 
which  it  is  exercised,  we  cannot  hilt  cherish  a*decision  wi 
declares' g4mbliQg  upon  such  Meotiona  to  be  illegal,  as  b 
founded  in  the,  clearest  and  most  incontestable' principlei 
public  policy."  There  is,  however,  a  distinction  taken  in 
books  between  ul  aetion  in  affirmance  of  an  illegal  cont 
and  where  the  action  proceeds  in  disaffirniance  of  i 
contract.  In  the  first  instance  such  an  action  oan  in  no 
be  maintained,  but  in  the  latter  tbe  authorities  are  ia  fi 
of  recovering  back  money  paid,  where  the  contract  is  voii 
against  public  policy,  if  such  contract  has  iwt  been  execu 
and  the  plaintiff  seeks  to  disaiBrm  the  same.  And  11 
claimed  by  counsel  for  the  appellant  that,  to  es^blish  a  o 
of  action  against  the  stakeholder,  it  must  be  alleged  in 
complaint  that  the  wager  was  repndiated,  and  a  return  of 
money  demanded,  before  the  election  took  place,  and . 
thereafter.  His  view  of  the  law  is  that  any  time  before 
happening  of  the  event  upon  which  the  wager  was  m 
either  party  may  disafBrm  the  wager  and  recover  hia  mo 
of  the  stakeholder,  but  that  after  the  event  has  happened 
in  the  present  case,  and  the  party  has  lost  his  money, 
contract  of  wager  as  to  him  is  executed  and  he  cannot  rec( 
it  back  of  the  stakeholder.  If  this  position  is  tenable,  it 
error  to  overrule  the  demurrer,  for  in  such  a  case  it  makei 
difFerence  that  a  demand  is  made  or  alleged,  after  the  e' 
has  happened,  but  while  the  money  still  remains  in  the  ha 
of  the  stakeholder,  no  action  can  be  maintained  upon  sut 
state  of  facts  by  the  loser  to  recover  it  of  the  stakeholder, 
sustain  this  view,  two  authorities  are  cited  and  relied  u] 
viz.:  Jates  v.  Foote,  12  Johns.,  1;  and  Johnson  v.  Bus 
37  Cal..  670.  In  the  case  of  Yates  v.  Foote,  it  was  1 
that  after  the  event  has  happened,  no  action  will  lie  by 
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lainst  the  stakeholder,  upon  notice  and  demand,  wtiile 
wy  remains  iu  his  hands.     In  McKeon  t.  Ckerty,  3 

494,  Chief  Justice  Savage  stated  in  effect  the  law  to 
sea  thus  settled  hj  the  case  of  Yatet  v.  Foote.  In 
I  V.  Rvnell,  37  Cal.,  670,  the  court  approved  the 
ig  of  Senator  Sanford  in  Yates  v.  Foote,  and  declared 
sy  saw  no  satisfactory  reason  for  the  distinetion  made 

English  eases  between  actions  directly  between  the 
to  the  wager  and  aetiona  between  the  loser  and  the 
ider ;  ttiat  the  reason  of  the  mle,  as  laid  down  in  Yatei 
e,  was  fotmded  npon  the  better  morality,  and  that 
e  money  bos  been  lost  or  won,  and  the  result  generally 
neither  party  ought  to  be  heard  in  a  court  of  jostice. 
distinction  which  the  English  cases  make  is,  that 
he  money  has  not  been  paid  over  by  the  stakeholder, 
li  it  has  been  lost  by  the  happening  of  the  event,  upon 
jid  demand,  the  stakeholder  is  liable  to  the  loacr  for 
>unt  by  him  deposited.  {Colton  v.  TkuHtmd,  5  T. 
;  Lancasaade  v.  White,  7  T.  B.,  535.) 
rhen  the  money  has  been  once  paid  over  to  the  winner, 
vhere  made  recoverable  by  statute,  the  partiee  being 
in  pari  delicto,  no  action  can  be  maintained  to  recover 

(Howson  V.  Bancock,  8  T.  B.,  675.) 
e  first  case,  the  contract  ia  said  to  be  executory,  and 
ir  may  disaffirm  bis  wager  and  recover  the  money 
>y  hisi,  but  in  the  second  case  the  contract  is  executed, 

parties  being  in  pari  delicto,  the  law  wiU  lend  its  aid 
er. 

I,  then,  money  ia  deposited  as  a  wager  with  the  oppo- 
ty,  it  may  be  recovered  back  from  him  at  any  time 
the  event  haa  happened  upon  which  the  wager  was 
od  against  a  stakeholder  at  any  time  before  the  money 
1  paid  to  the  winner,  either  before  or  after  the  event 
ispired,  and  even  when  the  stakeholder  has  paid  the 
)ver  to  the  winner  after  notice  not  to  do  so,  for  the 
hat  in  all  such  cases,  the  contrast  being  void  as  against 
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public  policy,  and  not  executed,  an  action  in  disaffemano 
it  may  be  maintained.  {HastUow  v.  Jackson,  8  Bam. 
Crass.,  221,  and  cases  cited  above.) 

la  Visoher  t.  Yates,  anpra,  money  was  deposited  in 
hands  of  the  defendants  by  the  plaintifE  and  others,  on 
event  of  the  election  of  governor  of  New  Y-orii.  After 
result  of  the  election  had  been  ascertained,  the  defendant 
notified  not  to  pay  over  the  money  to  the  winner,  anc 
refased  Do  pay  it  over  to  those  who  made  the  deposit.  V 
this  state  of  facts  Chief  Justice  Kent  reviews  the  Eng 
e&ses,  and  from  them  he  declares  the  true  rule  to  be,  tha' 
action  may  be  maintained  against  the  stakeholder,  upon  ni: 
and  demand,  before  he  pays  over  the  money,  as  weU  afte 
before  the  happening  of  the  event.  This  was  the  doctrin 
the  English  cases  approved  and  fully  sustained  upon  prino: 
by  the  individual  opinion  of  the  supreme  court.  It  is  ' 
that  this  decisiou  was  reversed  in  the  case  of  Tatei  v.  Ft 
supra,  by  the  court  of  errors  of  New  York,  but  the  ded 
rendered  in  this  last  case  is  barren  of  a&y  authority  to  sat 
it,  and  in  WkefS^r  v.  Spsncer,  15  Conn.,  31,  the  court  i 
"And  it  is  no^  perhaps,  unworthy  of  notice  that  the  h 
lature  of  New  York  soon  after  interfered  and  re-enacted 
common  law  as  it  was  held  to  be  by  their  supreme  court. 
Eev.  Stat.  N.  Y.,  662.)  Subsequently  it  became  the  dut; 
several  of  the  different  states  of  the  union,  in  passing  u 
this  subject  to  review  the  cases  of  Vischer  t,  Yatea,  su 
uid  Yates  v.  Fooie,  supra,  and  the  doctrine  of  the  lat 
deduced  from  the  English  cases,  and  approved  by  the  uu 
moos  opinion  of  the  supreme  court  of  the  state  of  New  Y 
in  yischer  v.  Yatea,  was  approved  as  sound  and  correol 
more  consonant  with  good  morals,  and  better  sustained  i 
authority  and  principle  than  the  case  of  Yatea  v.  Ft 
reversing  it  in  the  court  of  errors.  (McKee  v.  ifouricfl 
Cush.  R.,  358;  Wheeler  v.  Spencer,  15  Conn.,  531;  Woo 
Duncan,  9  Porter,  [Ala.]  231;  Perkins  v.  Byde,  6  Yei 
[Tenn.]  293;  Stacy  v.  Fast,  19  Maine,  336.), 
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ter,  however,  in-  Jobnton  v. ,  SiuseU,  wipca,  Mr.  Jnsitiee 
LersoD  ably  reinforeect  the  BTgament.  of  Seoater  Sanf ord, 
atia  V.  Foote,  and  declared  the  role  in  that:  ease  t«  be 
tded  in  the  better  norality,  that  the  distinctiou  made  as 
ict^ons  between  the  parties  and  between  the  loser  and 
beholder,  is  not  satisfactoiy,  and  that:  p^sons  who  allow 
IT  stakes  to  remain  ontill  after  the  bet  hw  been  decided, 
I  the  result  has  become  generally  knotvn,  are  entitled  to  so 
sideration,  and  that  neither  party  ought  to  be  heard  in  a 
rt  of  justics.    We  acknowledge  the  force  of  reasoning  and 

weight  of  authority  to  be  attached  to  this  decision,  bat 
are  unable  to  give  it  oijr  assent.  The  right  of  the  lo»er  to 
)Ter  back  the  money  of  the  stakeholder,  before  payment  by 
I  to  the  wiim&r,  although  the  event  has  happened,  upon 
jih  tiie  wager  was  made,  or  after,  if  Uie  authority  to  pay 
I  wag  '  revoked  before  paymentj  is  too  luquestionably 
led  by  an  imposing  array  of  authoriliea  in  Snglapd  and  is 
I  country  to  be  dieturbed. 

'he  notions  of  honor  disoussed  in  connection  with  this 
ject  are  only  fancied — they  are  not  connected,  with  a 
thy  transaction,  but  an  illegal  and  iijamoral  oqc,  foonded  on 
uisgressipn  of  law,  and  in  our  judgment  it  best  comports 

public  policy  and  good  morals,  and  is  more  consonant 

anthority  and  principle,  to  arrest  the  illegal  transaction 
ne  it  is  consummated. 

Perkina  y.  Syde,  supra,  the  court  say:  "In  aa  illegal 
kactiou  money  may  always  be  stopped  while  in  transitu 
t-S  the  party  entitled  under  such  illegal  transaction.  Such 
&  eituation  of  money  in  the  bands  of  a  stakeholder,  and  it 
•'Untermandable  at  any  time  before  the  payment  is  made." 
e  are  unable,  therefore,  to  cononr  in  the  view  suggested 
ilie  learned  counsel  for  the  •appellant,  that  the  complaint, 
showing  that  the  money  was  demanded  of  the  stakeholder 
ire  the  election  took  place  and  the  result  became  generally 
WD,  that  no  cause  of  action  ia  stated.  There  was  no  error 
iverruling  the  demurrer. 
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This  brings  ub  to  the  consideration  of  the  iostrtu 
given,  refoaea,  and  excepted  to.  The  court  charged  the 
as  follows:  "As  to  what  constitutes  a  demand,  I  instrtic 
that  no  formal  words  are  necessary  to  constitute  a  den 
any  words  expressive  of  a  prohibition  to  pay  absolute 
conditionally  are  sufBcient  to  revoke  the  authority  o: 
stockholder  to  pay  it  over,"  This  is  excepted  to,  and  al 
as  error  in  the  bill  of  exceptions.  In  Ivey  v.  Phifer,  11 
535,  it  was  held  that  no  particular  form  of  words  is  nece 
to  inform  a  stakeholder  thai?  a  party  depositing  money  i 
hands  as  a  wager,  objects  to  its  payment  to  the  sup 
winner,  any  words  expressive  of  a  prohibition  to  pay 
lutely,  or  conditionally,  are  sufficient  to  revoke  the  antl 
of  the  stakeholder  to  pay  under  any  circnmstances,  or 
the  condition  is  performed.     There  was  no  errorin  this  cl 

The  appellant  asked  the  following  instruction:  "Tha 
demand  for  the  whole  bet  of  one  hundred  and  twenty  d 
by  plaintiff  on  defendant,  is  not  proof  of  the  demai 
plaintiff's  complaint,"  which  being  refused  by  the  con 
assigned  also  as  error.  This  identical  question  was  rais 
the  caae  of  Perkins  v.  Hyde,  6  Yerger,  294,  and  the 
say:  "The  demand  of  the  whole  sum  staked  included  a  de 
for  the  sum  deposited  by  the  plaintiff,  and  if  he  wa 
entitled  to  receive  the  whole,  he  was  not  the  less  entitl 
his  own  deposit,  because  he  demanded  more  than  he  1 
lawful  right  to."  The  refusal  of  the  court  thus  to  im 
the  jury  was  not  error.  The  other  matter  in  the  char 
which  exception  was  taken  and  another  instruction  refus 
is  unnecessary  to  consider,  for  the  reason  that  the  view  < 
law  as  already  expressed  upon  the  sufficiency  of  the  com] 
disposes  of  these  objections.  The  judgment  of  the 
below  is  afBrmed. 

Judgment  affirmed. 
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MANN  w.  FLANAGAN. 

FAKTMEBSan" — COMPBHSATION  roB  Skbttcu. 
:inl  rule  is,  tbat  one  partoM  it  not  entitlad,  m  agaiiut  the  otker 
men  or  the  flm,  to  any  compensation  oi  comnuBnon  for  his 
.  or  services  employed  in  the  partnership  business,  unless  there  is 
ixpress  igreemeot  to  tbat  effect;  but  this  rule,  tbough  of  general, 
it  of  nnirersal,  applkatioo;  as,  where  eueb  agreement  may  beim- 
d  from  the  eouise  of  dealing  betweeti  the  partners,  or  other  oir- 
etaneea  of  equivalent  force. 

a  partner  is  entitled  to  eommisaions  for  services  rendered  the 
,  depends  upon  the  intention  of  the  parties,  and  in  order  to  ascer- 

this  fact,  the  ciroumstBDces  which  Runounded  the  partlea,  and 
T  relative  sitoation  toward  eaoh  other,  sboiild  be  considered. 

:al  from  Coos.    The  facts  are  stated  iti  the  opinion. 

Earn  £.  Willis,  for  appellant. 

.  Strahan  and  S.  H.  Hazard,  for  respondent. 

le  Court,  LoBD.-C.  J.: 

ig  a  suit  in  equity  for  the  settlement  of  a  partnership 
\.    The  complaint  substantially  alleges,  that  on  the  5tb 

June,  1866,  S.  S.  Mann,  Patrick  Flanagan  and  James 
[an  (the  latter  now  deceased),  entered  into  a  copartner- 
greement,  for  the  purpose  of  mining  and  selling  coal, 
and  merehandjae,  in  Coos  county,  Oregon,  and  to  trans- 
oal  to  market.  That  they  furnished  an  equal  amount 
ital,  and  were  to  be  eqnal  in  profit  and  losses;  tbat  they 
aed  in  business,  under  said  agreement,  until  the  first 
'  April,  1878,  at  which  time  James  Flanagan  died  in- 
,  leaving  the  defendant,  Ann  Flanagao,  who  waa  his 
lis  only  heir, 

t  on  the  3d  day  of  May,  1878,  Patrick  Flanagan  was 
ited  administrator  of  the  estate  of  James  Flanagan,  and 

acting  as  such ;  and  that  on  the  1st  of  July,  1878,  the 
iff,  S.  S.  Mann,  was  appointed  administrator  of  the 
robip  estate,  and  is  now  acting  as  such  administrator, 
urying  on  the  partnership  business  by  virtue  of  an 


42S  Maiw  v.  Flanagan.  [Sup 

Opinion  of  the  Court — Ijord,  G.  J. 

order  of  the  county  court,  etc.  That  said  partnership 
been  fully  administered,  and  the  final  account  filed,  and 
said  administrator  is  ready  to  be  discharged  as  soon  as 
interest  of  the  respective  parties  can  be  ascertained. 

That  James  Flanagan,  during  the  existenoe  of  said  part 
ship,  resided  in  San  Francisco,  and  sold  the  coal  shipped  t 
by  the  company,  received  the  money  therefor,  and  wrong! 
retained  and  refused  to  pay  over  or  account  for  the  sami 
the  amount  of  $32,912.72,  and  at  the  time  of  bia  death 
the  aame  in  his  possession. 

That  in  1871  and  1875,  he  applied  $7,135.00  of  the  mi 
belonging  to  said  partnership  to  the  payment  of  his  indivi' 
debts  and  liabilities,  and  directed  and  caused  the  book-ke 
of  said  copartnership  to  charge  said  amount  to  the  firm; 
a  short  time  before  his  death  he  represented  to  the  book-ke 
that  he  had  paid  debts  of  the  company  to  the  amount  of 
741.25,  and  fraudulently  caused  said  book-keeper  td  ci 
him  with  that  amount,  when  he  had  not  paid  said  debts, 
had  applied  the  same  to  his  own  use ;  and  that  the  plaii 
since  his  appointment  as  administrator,  has  been  eompellc 
pay,  and  haa  paid,  said  debts  to  the  creditors  of  the  firm 

That  about  the  year  1877,  Jas.  Flauagan  had  in  his  po 
sion  $400  of  the  moneys  of  said  copartnership,  and  had  fi 
to  account  therefor,  but  converted  the  same  to  his  own 
That  during  said  copartnership,  from  time  to  time,  he 
the  further  sum  of  $3,680.85,  and  refused  to  account  foi 
same;  that  the  total  amount  of  moneys  and  credits  w 
James  Flanagan  wrongfully  received  is  $47,828.64. 

That  during  the  continuaoce  of  said  copartnership,  Pa< 
Flanagan  drew  out  of  the  funds  thereof  the  sum  of  $10,lli 
which  was  properly  charged  to  him  on  the  bocdm,  and 
between  the  1st  of  November,  1874,  and  the  1st  of  A 
1878,  he  wrongfully,  and  against  the  protest  of  the  plaii 
eharged  to  the  copartnership  $200  per  month  during  ai 
said  time,  for  his  servioes  in  the  business,  and  drew  fzoi 
fopda  therefor  $8,200;  that  he  should  be  oredited  oo  tha 
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1,    4€79.37,  chilled  to  his  accotmt  by  miatske,  leavisg  the 

tuxit  drawn  by  him,  $17,640.92. 

bat  P.  Fl&nagui  ig  entitled  to  recmve  $30,187:99,  and 

ntiff,  S.  S.  Mann,  $29,481.72,  from  the  assets  of  said  part- 

ilxlp,  to  make  their  respectiTe  proportions  equal  to  the 

xtzit  received  by  James  Flanagan,  and  that  to  p^  them 

BCLid  sums  it  is  necessary  to  sell  the  interest  of  said  James 

n^gan  in  the  partnership. 

hat  each  partner  owned  an  equal  undivided  one-third  of 

i^be  real  property,  and  that  it  cannot  be  divided  without  a 

"ttereof. 
lie  answer  denies  that  the  real  estate  described  in  the  com' 
.r»t  was  partnership  property,  or  used  for  partnership  pnr- 
es,  except  a  small  put,  and  allies  that  it  was  the  individ- 

pivperty  of  the  partners;    denies  that  James  Flanagan 

•nerfolly  retained  or  refused  to  account  for  $32,912.72,  or 

part  thereof,  bnt  alleges  that  it  was  agreed  between  the 

tners  that  James  Flanagan  should  reside  in  San  Francisco 

t^^nsact  the  business  there,  and  S.  S.  Mann  and  P.  Flan' 
"  should  reside  at  Newport,  Oregon,  and  transact  the  busi- 
'  ^liere;  that  the  firm  fomisbed  them  and  their  families 
^^»  gardens,  etc.,  free,  and  for  a  long  time  goods  and  mer- 
'*^ise  for  themselves  and  their  families,  and  in  coDs)dei*a- 

"^-^ereof,  it  was  agreed,  understood  and  acquiesced  in  by 
^  of  said  partners,  that  James  Flanagan  should  receive  s 
'^^ission  on  each  ton  of  coal  sold  by  him ;  that  said  sum  is 
^  ^gr^ate  of  said  commissioiis,  for  all  of  which  James 
™^8ao  rendered  his  monthly  statements,  and  that  the  same 
twe  duly  entered  np  in  the  books  of  said  firm,  at  Newport, 
^  S.  S.  Mann,  or  his  book-keeper.  Denies  each  allegation 
of  couvertiDg  other  moneys  to  his  use,  or  cansing  the  same'ts 
be  entered  on  the  books. 

To  which  floBwer  plaintiff  filed  his  reply,  and  upon  issue 
being  joined  the  evidence  was  taken,  and  the  court,  after  tak^ 
ing  the  same  under  advisement,  found  as  conelosions  of  fact, 
among  other  things :  "That  James  Flanagan,  in  his  life-tlmff 
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and  during  the  oootinaance  of  said  partnwBhip,  wrongfi 
withdrew  from  the  funds  of  said  partnership,  and  oonTci 
to  his  own  nse,  the  Bum  of  $32,461.14,  with  which  sum 
should  be  charged  in  the  partnership  aoeount;  that  Pati 
Flanagan  drew  from  the  funds  thereof,  and  converted  to 
own  use,  the  sum  of  $17,640.6S,  with  whioh  he  should 
charged  in  the  partnership  account;  th«t  S.  S.  Mann  d 
from  the  funds  thereof,  and  converted  to  his  own  use,  the  e 
of  $18,336.92,  with  which  he  should  be  charged  in  the  p. 
nership  account."  And  the  court,  after  ordering  the  propf 
belonging  to  said  partnership  to  be  sold,  among  other  thi 
adjudged  and  decreed  that  Patrick  Flanagan  ia  entitled 
receive  and  draw  from  the  partnership,  before  the  estate 
James  Flanagan  is  entitled  %o  receive  anything,  the  sun 
$14,820.49,  in  order  to  make  the  amount  drawn  by  him  ec 
to  the  amount  drawn  from  the  funds  of  said  partnership 
James  Flanagan  in  hia  life-time ;  and  that  S.  S.  Mann  is  e 
tied  to  receive  and  draw  from  the  funds  of  said  partnersi 
before  the  estate  of  James  Flanagan  is  entitled  to  receive  s 
thing,  the  sum  of  $14,124.22,  to  make  the  amount  drawn 
him  equal  to  the  amount  drawn  by  James  Flanagan  in 
life-time. 

The  Erst  objection  made  by  the  appellant  is  based  upon 
refusal  of  the  court  to  allow  the  whole  amount  of  commissi 
received  by  James  Flanagan  during  the  continuance  of 
partnership.  It  is  urged  that  the  arrangement  entered  : 
by  the  partnera  at  the  commencement  of  the  partnership, 
continued  for  some  time  afterwards,  the  entries  on  the  p 
nership  books,  the  manner  in  which  the  business  waa  < 
ducted,  and  the  conduct  of  the  partners  in  dealing  with  < 
other,  clearly  indicates  that  James  Flanagan  was  to  be  re 
nerated  for  his  services,  and  that  such  was  the  underatanc 
and  intention  of  the  partners,  aa  manifested  by  the  en 
conduct  of  their  business  up  to  his  death. 

The  general  rule  undoubtedly  is,  that  one  partner  is 
entitled,  aa  against  the  other  partners,  or  the  firm,  to 
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avmeratioD  or  commissioa  for  services  rendered  in  the  bosi- 
la  of  the  copartnerBhip,  unless  there  is  an  express  agree- 
iot  to  that  effect.  (Story  on  Partnership,  see.  182,  and 
les  cited  in  note,  also  section  185,  and  cases  cited;  Parsons 

Contracts,  vol.  1,  page  197.) 
l^his  general  rale  results  from  the  fact,  "that  there  Is  an 
plied  obligation  in  every  partner  to  exercise  due  diligence 
d  &kill,  and  to  devote  his  services  and  labors  for  the  promo- 
n  of  the  «onimoD  benefit  of  the  concern."  But  this  mle, 
e  all  general  rules,  has  its  exceptions.  As  where  such  an 
■cement  may  be  implied  from  tlie  coarse  of  business  be^ 
sexi  the  copartnerSf  or  from  the  natnre  of  the  services  ren- 
'ed  in  connection  with  the  duties  and  obligations  imposed 
t^fae  copartnership  articles  upon  the  several  members  of  the 
a. 

^bere  can  be  no  doubt  that  a  partner  is  entitled  to  be 
Itinerated  for  his  services,  if  it  can  lA  clearly  implied  from 
1^  course  of  dealing  which  the  partnership  adopts,  or  other 
^ts-mstances  of  equivalent  force."  {Marsh's  Appeal,  69 
St.,  30;  Parsons  on  Contracts,  sec.  203,  and  cases  cited; 
<rXford  V.  Eimberly,  3  John.  Ch.  431.) 
'^fcfce  application  of  these  principles  to  the  evidence  will 
-*7Tnine  whether  the  objection  of  appellant  is  well  taken. 
*-:C>pears  from  the  evidence  that  tbe  copartnership  under 
*  i  deration  was  entered  into  by  the  parties  on  the  5th  day 
*~  ~v.ue,  1869,  and  continued  until  the  death  of  one  of  the 
*^  "here,  James  Flanagan,  which  occurred  on  the  first  day  of 
=^^1,  1878. 

'"^here  was  no  agreement  as  to  what  portion  of  the  business 
»Qy  member  of  the  firm  should  perform.  Soon  after  the  for- 
mation of  the  copartnership,  James  Flanagan,  upon  his  own 
motion,  as  it  seems,  went  to  San  Francisco  and  made  a  con- 
tract with  an  agent  to  sell  the  coal  of  tbe  Newport  coal  mine, 
for  a  commission  of  fifty  cents  per  ton.  For  this  commission 
the  agent  was  to  sell  the  coal,  become  responsible  for  the  sales, 
ud  make  a  return  of  the  accounts  thereof  to  James  Flana* 
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gau,  who  thereafter  aod  doriog  tli«  ezisteDce  of  the  parti 
ship  continued  to  reside  in  San  Francisco.  The  commia 
of  the  agent  was  paid  out  of  the  funds  of  the  partHcrsbi 
"the  proceeds  of  the  sales  of  coal  belonging  to  the  oompan 
But  in  addition  to  this  commission  allowed  the  agent,  Ja: 
Flanagan  retained  a  cammission,  or  Bpeeial.  wmpensation, 
the  services  he  roidered. 

The  evidence  is,  that  !'for  several  ^ears  he  retuned  f 
cents  a  ton;  afterward  for  some -time,  thir^Haerai  And  a  1 
cents  per  ton,  and  for  a  small  portion  of  the  time,  twen^- 
cents  per  ton."  This  compensation  or  commisaioB  waa 
tained  in  this  manner:  "James  Flanagan  nmde  a  monl 
return  to  the  Newport  mine  of  the  net  proceeds  of  coal,  a: 
P97ing  all  expenses,  and  the  net  proceeds  show  that  be 
tained,  as  personal  conumssionB,  the  amounts  as  above  state 
From  the  commeneement  of  the  copartnership  until  the 
of  1873,  S.  S.  Mann  and  Patrick  Flanagan  resided  at  N 
port,  Coos  county,  Oregon;  the  former  having  "chaige  of 
store,  books  and  general  accounts  of  the  mine,  ordering  ga 
conducting  all  correspondence,"  etc.,  and  the  latter  "supe 
tendent  of  the  mine  and  all  labor  outside." 

During  this  last  named  period,  the  evidence  discloses  1 
S.  S.  Mann  and  Patrick  Flanagan  occupied  houses,  the  pi 
erty  of  the  partnership,  and  the  groonds  and  gardens  attac 
thereto,  without  the  payment  of  any  rent  therefor,  and  : 
received  goods,  supplies  and  provisions  fnmi  the  store  belc 
ing  to  tiie  partnership,  for  their  own  and  the  use  of  t] 
respective  families,  without  any  charge. 

It  thus  appears  from  the  evidence,  that  at  the  commei 
ment  of  the  partnership,  each  of  the  partners  betook  him 
to  particular  duties,  aU  of  which  was  essential  and  necea 
to  the  success  and  prosperity  of  the  copartnership,  and  < 
while  two  members  of  the  firm  remained  at  Coos  Bay 
manage  the  business  there,  they  occupied  the  houses  and  la 
of  the  firm,  rent  free,  and  supplied  themselves  and  their  f 
ilies  with  goods  and  groceries  from  the  oompaoy's  stor^  v 
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xt  01  clwEge;  the  other  memben  of  the  firm  resided  in 
'x&nciflco,  snperinteaded  tiie  btuineea  there^  and  madfl.' 
.  of  the  Bales  of  coal,  and  oat  of  the  same  retained  a 
.edoQ  for  hk  servieeS. 

s  arrangement  was,  acquiesced  ii).  by  the  couree  of  deal-: 
t;ween  the  parUers,  and  continued  antil  tiie  fall  bt  1873^. 
all  the  partners  remared  to  San  Franeiseo. 
s  tro^.  there  is  some  aTideDce  te^ng  to  abow  that  Mann 
ed  fo  bis  partner,  James  Flanagan,  reoeiving  thft  cAm-^ 
tioD  or  oomtniasion  for  hia  services  which  he  retajtned, 
peared  by  "the  net  proceeds  of  «al,  after  paying  all 
ses."  But  the  letter  of  Maun  to  Jamea  Flsnagan,  the 
er  in  wfaieh  the  fonsinesa  vas  oondneted,  taken  in  con-i 
'H  with  other  attendant  circumstancM,  shows  condusivelyi 
lie  objection  was  not  so  much  to  the  allowance  of  a  com-- 
kn  to  James  Flanagan  for  t^e  services  he  rendered,  as 
cnoont  of  commission  he  chai^d  and  retained^  £or  sndt 
«a  i  or,  in  other  words,  Mann  thought  the  AompeosatiOBr 
«o  mneh,  and  ought  to  be  reduced ;  and  we  think  the 
nee  shows,  particularly  after  the  sales  inereaaed,  there 
Bome  reduction  in  the  amount  of  tbeetHnmiSsuHi  Upon 
on. 

at  the  services  performed  by  James  Flanagan  were  ofi 
.  advantage,  and  conduced  to  the  prosperity  of  the  copart- 
lip,  is  evidence  from  the  testimony,  and  made  tnore  mani-" 
}y  the  letter  of  Mann  to  Jamea  Flanagan,  1872,  in  which' 
fers  to  "the  greati  adrantage  it  has  been  to  the  business 
ive  some  one  at  San  Francisco  who  could  givs  his  andi- 
1  attention  to  the  business." 

before  stated,  the  other  partners  had  remained  at  Coca 
where  they  and  their  families  were  in  fact  supported  by 
ompany.  Jamea  Flanagan  had  gone  to  San  Francisco^ 
tiia  residence  there  necessarily  incurred  to  him  additional 
aae,  without  any  of  the  advantages  of  free  rent  and  sup- 
,  which  the  other  partners  enjoyed,  and  we  think  there 
no  error  in  the  ccnirt   allowing   him  the  ctaximissions 
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charged  the  firm  from  the  commencement  of  the  partnen 
until  the  fall  of  1673,  when  tiie  existing  arrangement  se< 
to  have  been  broken  up  and  all  the  partners  removed  to  I 
Francisco.  But  after  the  fall  of  1673,  and  until  hia  del 
about  the  first  of  April,  1678,  James  Flanagan  eontinned 
deduct  his  commission  friHn  the  sales  of  coal,  against 
repeated  protests  of  Mann,  and  without  any  authority  expi 
or  implied  from  the  firm,  or  other  cireomstances  from  wt 
such  authority  to  take  commissitxis  might  be  implied. 

All  of  the  members  of  the  firm  were  now  in  San  Franci 
and  all  of  them,  according  to  the  evidence,  were  devot 
their  skill  and  services  for  the  promotion  of  the  common  in 
ests  of  the  copartnership.  Nor  did  the  other  two  meml 
of  the  firm  enjoy,  at  this  time,  any  peculiar  advantages 
special  privileges,  which  furnished  James  Flanagan  any  rea 
whatever  for  his  retention  of  a  commission  for  his  servit 
nor  was  there  anything  in  the  course  of  dealing  which 
partnership  adopted  from  this  time  until  the  death  of  Jai 
Flanagan  from  which  the  right  to  retain  commissions  by  i 
might  be  fairly  implied. 

The  evidence  is  that  Mann  daily  attended  the  office,  t 
charge  of  the  Coos  Bay  correspondence,  purchased  a  poH 
of  the  supplies  for  the  miners,  and  had  in  fact  almost  the  i 
charge  of  an  organization  called  the  Newport  Coal  Comps 
organized  by  Flanagan  &  Mann,  the  duties  of  which  w 
onerous,  embracing  the  issuing  of  receipts,  advertising, 
ploying  agents,  receiving  their  returns,  and  keeping  an 
count  of  all  transactions.  These  duties  Mann  continued 
perform  until  the  spring  of  1877,  when  he  returned  to  N 
port,  and  from  that  time  until  the  death  of  James  Flana; 
he  was  engaged  in  the  general  supervision  of  the  books  i 
accounts  of  the  firm. 

During  the  whole  of  this  period,  Mann  neither  charged 
received  from  the  partnership  any  fee,  salary  or  commis; 
whatever  for  the  services  he  rendered.  Nor  did  Patrick  PI 
agan  receive  any  compensation  for  the  services  he  rendc 
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e  resided  in  San  Frkncisco ;  and  he  testifies  that  there 
matual  agreement  between  the  members  of  the  firm 
te  allowanee  of  special  oompensstton ;  and  further,  to 
:t  that  James  Flanagan  retained  a  special  compensatioa 
:  any  anthority  from  the  firm,  and  ftgainst  the  objec- 
!  Mann,  vho  asserted  the  inequality  of  such  an  allow- 
od  his  purpose  to  require  an  acoouut  of  the  commis- 
IU8  wrongfully  appropriated  by  James  Flanagan.  He 
tifies  as  to  bow  uid  by  whose  suggestion  he  oame  to 
the  firm  the  ram  of  two  hundred  dollars  per  mAnth, 
le  first  day  of  November,  1874 — that  being  the  time 
San  Francisco  and  returned  to  Newport^— until  the  first 
April,  1878,  and  admita  that  the  money  thns  received 
serricefl  during  that  period  was  without  the  consent  of 
in  fact  wrongful  and  nnauthorized,  and  consents  by 
lulation  that  the  sum  of  $8,200 — the  same  being  the 
tte   amount  tihus   appropriated — be   charged  to   his 

evidence  also  plainly  indicates  ^at  James  Flana^nn 
expected  to  be  required  to  aceount  for  the  commit- 
!  had  retained.  His  conversations  with  other  members 
firm,  with  the  hook-keeper  and  others,  when  the  mat- 
lis  taki&g  commissions  against  objection  and  protest  of 
ras  brought  to  his  notice,  he  almost  invariably  answered 
stFect  that  he  would  make  some  settlement  or  satisfac- 
-rangement  at  some  future  time.  He  seems  to  have 
Elder  the  impression  some  time  before  his  death  that 
i  of  the  mine  could  be  advantageously  effected  for  the 
D  benefit  of  the  firm,  and  that  then  he  would  arrange 
;torily  and  settle  the  matter  of  commissions. 
unnecessary  to  review  the  testimony  further  on  this 
To  our  minds  it  is  clear,  from  the  evidence,  that  there 
express  agreement  mutually  entered  into  between  the 
rs,  nor  anything  in  the  course  of  dealing  adopted  by 
rtnership  from  which  an  agreement  may  be  implied, 
authorized  Jameg  Flanagan  to  take  extra  compensution 
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or  eommission  for  toy  serrice  whieh  he  rendered  the  firm  a 
a  partner,  from  the  ffOl  of  1873  to  the  Ist  of  ikpril,  I87f 
ud  that  the  court  below  did  not  err  in  charging  the  commii 
sions  thuB  appropriated  by  him  daring  that  period  to  hi 
individual  aceount 

The  next  item  to  vhich  objeetSon  is  made,  is  the  Mm  c 
17,135,  charged  by  the  court  bdtm  to  the  indivtdn^  accoan 
of  Jamea  Flanagan.  It  Appears  from  the  evidence,  that  aom 
time  in  the  month  of  Joly,  1874,  James  Flanagan  sent  t 
Hr.  Ori^m,  the  book-keeper^  an  item  of  $1,010  for  paymen 
on  note  and  expenses,  to  be  credited  to  his  account,  and  tha 
■ubaequently,  in  1874,  he  sent  another  item  of  $6,125,  vhio 
Iraa  also  credited  to  his  aeconnt;  but  the  book-keeper  not  b« 
ing  able  to  find  any  liability  to  which  these  sums  could -b 
charged,  entered  Hiem  on  an  account  called  the:"^speng 
Account."  In  respect  to  this  matter,  Mr.  Graham  testifit 
that  "itbese  amounts  were  in  his  ^counts,  and  were  receive 
at  Newport  while  I  was  manager  there.  Mr.  Flanagan-  di 
not  state  in  his  account  for  What  purpose  this  money  was  pai 
out.  He  afterwards  told  me  that  it  was  an  iodividu&l  nob 
with  interest  thereon,  that  be  owed  to  his  siiter,  Mra.  Kai 
Mullen."  And  again^  in  further  ezplanataon,  the  same  wi' 
ness  testifies:  "In  the  aooounts  which  James  Flanagan  see 
me  to  Coos  county,  this  $7,000  which  I  have  spoken  of,  wi 
returned  to  me  to  be  charged  to  the  San  Francisco  branch  c 
the  firm  of  Flanagan  &  Mann ;  that  is,  to  be  credited  to  fail 
as  having  been  p;»id  out  for  the  San  Francisco  branch,  but  tl 
account  did  not  show  for  what  purpose  it  was  paid  out.  ] 
merely  purported  to  be  on  F.  &  &f .  note,  and  so  to  be  obarge< 
I  thereupon  charged  it  up  to  the  suspense  account,  not  knov 
ing  exactly  what  it  was  for,  or  where  it  should  be  chargei 
Flanagan  afterwards  told  me  that  the  amount  consisted  of 
note  for  $5,000,  in  favor  of  bis  sister,  and  interest  tbereon- 
his  individual  note  for  his  individual  indebtedness."  An 
further,  in  response  to  the  question,  whether  or  not  he  kne 
the  firm  of  Flanagan  &  Mann  was  not  indebted  for  said  su 
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#T,I35  at  that  time^  tbe  witnesB  sajv:  "I  did  not  know 
any  ntah  indebtednesa  by  Biid  firm. '  I '  waa  awaro  they 
re  not  bo  indebted,  and'  the  booka  did '  not  slio^  any  aacb 
iebt^edneas,  and  it.waa  tbia  fact  that  ofiuaed  me  to  put  it  in 
t  Biaapense  accoimt.  That  cha^e  in  tbe  suspense  account 
m  n«ver  adjusted,. but  still  nmainB.vit  was  ebarged." 
M!&ziB  testifies  that  he  "waa  not  aware  of  th^se  eredita  to 
xnes  Flanagan  on  the  boolca,  until  a,  abort  time  before  his 
latli."  "I  poaitiTely  knew  that  tbe  above  amounta  were 
ever  paid  for  any  liability  of  the  partnfr^p,  and  1  do  know 
liat '  these  several  amounts  were  paid  ta  tbe  sister  of  James 
IWnagan  in  liquidation  of  hia:per8onal  note,  and  interest — 
D  his  sister,  Mrs.  Mullen."  Upon  orossrexammation  in  refer- 
iuee  to  this  particular  item,  the  witness  says:  "I  have  been 
'ally  familiar  with  all  the  traosaetioDH  of  the  partnership  since 
ts  conuQencement,  and  no  liability  of  such  an  amount  oonld 
«ve  occurred  without  my  knowledge.  James  Flanagan  bim- 
^  informed  me  that  be  had  given  hia  notea  to  bis  sister, 
*^-   Afollen,  for  a  large  amount." 

'*^  appears  also  from  the  eyidoioe  of  this  witneas,  that  the 
^  "Was  given  in  consideration  of  money  loaned  James 
'^a^an,  and  used  in  carrying  on  business  in  the  territory 
**^Jio,  some  time  after  1860,  and  previous  to  the  formation 
_**  ^  partnersbit)  of  Flanagan  &  Mann.  Patrick  Flanagan 
'^  ^s  that  the  note  due  Mrs.  Mullen  was  for ' '  private  mopey 
^■**«ed  to  James  Flanagan  when  living  in  Idaho,  and  before 
** ^rtnership  existed,"  and  that  neither  tbe  firm  of  Flana- 
-■^fe  Mann,  nor  Mann,  nor  himself,  to  his  knowledge,  was 
*^  ted  to  Mrs.  Mullen  to  any  extent  whatever — "we  never 

her  a  dollar." 
^*-  ^re  is  other  evidence  bearing  directly  upon  this  matter, 
^*X3(fieient  has  already  been  referred  to,  to  make  it  evident 
^  his  sum  must  be  charged  to  the  account  of  James  Flan- 
^:$^.  Nor  do  we  deem  it  necessary  to  review  the  testimony 
■_.Tespect  to  the  other  remaining  items  in  the  controversy, 
/iirtbei  than  to  present  the  result  of  our  investigation. 
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Id  addition,  we  find  that  James  Flanagan  ahotild  be  cha: 
with  the  sum  of  $1,782.33,  instead  of  the  sam  of  $2,74 
ns  alleged,  the  difference  being  in  the  disallowance  of  the 
of  Berryman  &  Doyle  for  the  sum  of  $958.92 ;  that  fae  sh 
be  charged  with  the  sitm  of  $3;680.S6,  the  same  being 
amount  of  mcmey  and  other  things  be  drew  out  of  the  \ 
nenhip  for  his  individual  use,  and  for  which  he  shoul< 
made  to  account;  and  also  the  sum  of  $400,  which,  by 
direction  of  James  Flanagan,  was  wrongfully  charged  to 
account  of  Patrick  Flanagan;  making,  in  the  aggregate, 
sum  of  $32,2GT.66,  which  James  Flanagan  wrongfully  ( 
from  the  funds  of  the  partnership,  and  converted  to  his 
use,  instead  of  the  sum  of  $32,461.14,  as  found  by  the  c 
below.  That  Patrick  Flanagan  drew  from  the  funds  of 
partnenhip,  and  converted  to  his  individual  use,  the  sui 
$17,640.65,  and  that  8.  S.  Mann  drew  from  the  funds  of 
partnership,  and  converted  to  his  own  use,  the  sum  of  f 
336.92 ;  and  that  Patrick  Flanagan  is  entitled  to  receive 
draw  from  the  partnership,  before  the  estate  of  James  PI 
gan,  deceased,  is  entitled  to  receive  anything,  the  sun 
$14,627.66,  instead  of  the  sum  of  $14,820.49 ;  and  S.  S.  W 
the  sum  of  $13,930.74,  instead  of  the  sum  of  $14,124.2S 
found  and  decreed  by  the  court  below;  and  that  with  t 
exceptions  and  modifications,  the  decree  of  the  court  belo 
in  all  things  affirmed. 


rity 
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p2«  T.  WUkinson,  13  III.,  660 ;  Hastings  V.  San  Frandaco, 
Cal.,  58;  Lessee,  etc.,  v.  Ink,  9  Ohio,  142.) 

It  has  baen  universally  held  that  where,  hy  the  act  creat 
an  inferior  tribunal,  its  ad judicatioaa  were  declared  to  be  fit 
nevertheless,  a  writ  of  certiorari  would  lie.  {Thompson 
Multnomah  County,  2  Oregon,  39,40;  Wells  on  Jurisdiet 
of  Courts,  aeo.  73;  Cunningkam  v.  Squires,  2  West  Va.,  4! 
Ex  parte  Heath,  et  al.,  3  Hill,  50,  51,  52;  Ex  parte  Ma\ 
of  Albany,  23  Wend.,  287;  LeRoy  v.  Mayor,  etc.,  20  Joh 
430 ;  King  v.  The  Rockdale  Canal  Co.,  6  Eng.  L.  &  E.,  2- 
Lawton  v.  Com.  of  Cambridge,  2  Caines,  182;  Ackerman 
Taylor,  8  N.  J.  L.,  376;  State  v.  District  Medical  Socii 
35  N.  J.  L.,  200;  Smith's  Leading  Cases,  984;  Robertson 
Orwes,  4  Or.,  210;  State  v.  McEinnen,  8  Or.,  493;  Pec 
T.  HaU,  80  N.  Y.,  117;  State  v.  Fitzgerald,  44  Mo.,  4 
Murfree  v.  Leeper,  X  Overt  tTeon.],  1;  Reardon  v.  Gray 
Hayw.  [N.  C],  245.) 

The  evident  purpose  of  section  22  is,  merely,  to  make 
determination  of  the  council  upon  the  question  of  the  elect 
and  qualifications  of  the  mayor  and  of  its  own  members  fii 
when  coUalerally  drawii  in  question  between  third  part 
and  in  the  first  instance  and  in  the  same  sense  that  the  ju 
ment  of  any  inferior  court  is  final — conclusive  so  far  as  t 
tribunal  is  concerned,  and  until  set  aside  by  gome  appropri 
proceeding.  This  very  section,  in  express  terms,  permib 
contest  between  two  persons  claiming  to  have  been  elect 
and  declares  that.th^  common  council  shall  determine  st 
contest.  It  does  not  provide  that  the  determination  of  t 
contest  shall  be  final  or  conclusive,  and  that  no  court  si 
take  cognizance  thereof,  but  merely  directs  the  council 
determine  the  same. 

Geo.  H.  Waiiams,  Hill,  Durham  <£  Thtmpson,  Whal 
&  Fechheimer,  for  respondent. 

Independent  of  the  express  language  of  the  statute,  11 
obvious  from  other  considerations,  that  the  intent  of  the  le] 
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itm.x'e  w&s  that  in  a  contest  btfore  the  council  ita  decision 
h.o\il(3  be  conclusive  upon  the  parties. 

fo  maintain  tiie  doctrine,  that  the  common  conncil  is  the 
baal  judge  in  this  matter,  the  following  authorities  are  cited: 
IScUeck  V.  Common  Council,  40  Conn.,  359 ;  People  t.  FUB' 
gerald,  41  Mich.,  2;  8neU  .v.  Bridgewater  Cofton  Co.,  2 
Pick:.,  296;  CommonweaUk  y.  Jones,  10  Bnsh  [Ky.],  725; 
Rogers  V.  Johns,  42  Texas,  339;  Echols  T.  State,  56  Ala., 
131 ;  State  V.  Stewart,  26  Ohio  St.,  216;  Ex  parte  Strakl,  16 
Iowa,  369.) 

To  hold  that  the  decision  of  the  council  is  subject  to  review 
•*  to  exscind  the  word  "final"  from  the  statute.  No  possible 
'^se  of  the  word  where  it  stands  can  be  imagined  if  it  was  not 
"sed  to  signify  an  end  to  the  controversy  to  which  it  relates. 
ibe  -word  final  is  sometimes  applied  to  the  judgment  of  a 
*^*x^  to  distinguish  it  from  interlocutory  judgments,  "When 
'  i:i^ed  it  is  intended  to  signify  a  judgment  by  which  all  the 
lections  in  a  case  have  been  determined  as  contradistinguished 
ozxs.  a  judgment  in  the  same  case  by  which  one  or  only  a 
*~t  of  the  questions  therein  have  been  decided.  The  word 
t^Kxcal'  in  this  statute  is  not  used  in  any  such  sense.  It  is 
~^ft  applied  to  the  court.  That  is  to  say,  the  council  shall 
"fc-^K^K-e  appellate  tribunal  to  which  all  questions  arising  before 
^subordinate  tribunals  or  boards  shall  be  referred  for  a 
*-i-  adjudication.  The  letter,  spirit  and  reason  of  the  stat- 
3.       ^1  point  to  this  conclusion. 

^  ^*.ldng  the  constitution  and  the  laws  of  the  state  together, 
^  ^ear  that  the  appellate  jurisdiction  or  supervisory  control 
•^^*::»e  courts  over  election  boards  is  not  to  be  exercised  upon 
''^*:^it  of  review  or  writ  of  error,  but  a  contest  in  the  courts 
'[^^  an  election  is  to  be  carried  on  in  the  nature  of  a  suit,  in 
■*-*^li  the  court  exercises  an  original  jurisdiction,  and  in  which 
^"^Che  facta  of  the  case  are  to  be  examined  and  reviewed,  and 
■^^^  will  of  a  majority  of  the  legal  voters  ascertained.  It  is 
rfithin  the  power  of  the  legislature  to  say  in  what  courts,  and 
IS  to  what  offices,  and  in  what  manner,  these  contesU  shall  be 
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conducted,  And  wben  and  where  they  shall  terminate.  Thj 
power  has  been  exercised  by  the  legislature  of  this  state,  an 
all  coBsiderations  of  publio  policy  require  that  it  should  b 
sustsiued.  To  support  these  views,  reference  is  made  to  tk 
following  authorities:  {State  v.  Marlow,  15  Ohio  St.,  114 
People  V.  Matteson,n  111.,  167;  See.  13&,  Dillon  Municipi 
Corporations;  O'Docherty  v.  Archer,  9  Texas,  295;  Emng  i 
Filley,  43  Pa.  St.,  384;  Crnnmonv^eaUh  t  LeecA,  44  Pa.  S 
332;  People  t.  Makoney,  13  Midi.,  481;  Steele  v.  Martii 
6  Kansas,  430.) 

By  the  Court,  Waldo,  J. : 

This  is  an  appeal  from  the  judgment  of  the  circuit  coui 
for  Multnomah  county,  quashing  a  writ  of  review  directed  t 
the  common  counril  of  the  city  of  Portland. 

At  a  general  election  for  municipal  officers,  held  in  the  cit 
of  Portland  on  the  20th  day^  of  June,  1881,  the  appellan 
Joseph  Simon,  and  D.  P.  Thompson  were  candidates  for  tb 
office  of  mayor.  On  the  23d  day  of  June,  1881,  a  certifical 
of  election  was  awarded  to  Thompson.  The  appellant  coi 
tested  the  election  before  the  common  council,  where  the  vol 
was  declared  to  be  a  tie. 

The  grounds  upon  which  the  appellant  relies  to  reverse  tb 
decision  of  the  council  are,  that  said  council,  in  counting  tb 
ballots,  rejected  two  ballots  from  the  count  which  should  ha\ 
been  counted  for  the  appellant,  and  counted  two  ballots,  calle 
"posters"  in  the  argument,  for  Thompson,  which  should  haj 
been  rejected.  The  ballots  which  the  appellant  claims  shoul 
have  been  counted  for  him,  designated  in  the  transcript  an 
argument  as  ballot  100,  and  ballot  200,  contained  the  namt 
of  both  candidates.  Ballot  100  contained  the  name  of  D.  I 
Thompson  in  print,  the  name  of  Jos.  Simon  written  in  pene 
in  a  line  with  and  over  the  name  of  Thompson,  and  a  penc 
line  drawn  along,  intended  to  erase  either  one  or  both  name 
Ballot  200  contained,  for  the  office  of  mayor,  the  name  of  I 
P.  Thompson  in  print,  and  the  name  of  Jos.  Simon  writte 
in  pencil. 
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a  of  fact  osimot  be  re-examined  on  a  writ  of  review 
•n-ari,  and  the  most  that  can  be  claimed  ia  that  the 
f  the  council  in  counting  the  two  ballots  for  Tbomp- 
.  rejecting  the  ballots  100  and  200,  and  not  counting 
ir  Simon,  was  eironeotui  in  point  of  law.  Bat  an 
to  the  conflideratien  of  the  question  presents  itself  at 
shold. 

D  22  of  the  charter  of  the  citj'  of  Portland  provides: 
:ificate  of  electioD  is  primaty  evidence  of  the  facts 
lut  the  commoa  council  is  the  final  judge  of  the  quali- 

and  election  of  the  mayor  and  of  its  own  members, 
»se  of  a  contest  between  two  persons  daiming  to  be 
thereto,  most  determine  the  same." 

this  section  Gonng,el  for  the  respimdent  say  in  their 
To  hold  that  the  decision  of  the  council  is  subject  to 
is  to  exscind  the  word  'final'  from  the  statute.  No 
use  of  the  word  where  it  stands  can  be  imagined,  if 
lot  to  signify  ut  end  to  the  controversy  to  which  it 

The  word  final  is  sometimes  applied  to  the  judgment 
irt,  to  distinguish  it  from  interlocutory  judgments. 
>  used  it  is  intended  to  signify  a  judgment  by  which 
jnestions  in  a  case  have  been  determined,  as  contra- 
ished  from  a  judgment  in  the  same  case  in  which  one 

a  part  of  the  questions  therein  have  been  decided, 
d  final  in  this  statute  is  not  used  in  any  such  sense. 
■e  applied  to  the  coart."  "Can  any  intent  be  imag- 
imputed  to  the  legislature  other  than  an  intent  to  oust 
idictioQ  of  the  courts  over  ab  election  ccmtest  as  to  the 
ind  memben  of  the  common  conncil  of  the  city  of 
IT  They  either  changed  the  law  in  that  respect  or 
1  not.  If  they  did,  the  circuit  court  has  no  jurisdic- 
^his  ease;  if  they  did  not,  then  the  word  fiticU  in  the 
]aa  no  mesning  or  ^ect." 

it  of  the  legislature  of  Connecticut  provides:  "That 
d  of  counoilmen  for  the  eity  of  South  Norwalk  shall 
aal  judges  of  the  election  returns,  and  of  the  validity 
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of  elections  and  qoalifications  of  its  own  members."  lo 
leet  V.  Common  Council  of  Sdwth  Norwalk,  10  Coim., 
it  u  said  of  this  provision:  "It  makes  the i eomnioii  cou 
of  the  city  final  judges  of  the  election,  returns,  and  qiiali 
tions  of  its  own  members.  By  the  use  of  the  word  final 
legislature  intended  to  devest  the  sapenor  court  of  jurii 
tioQ  in  such  cases,  and  make  the  common  council  the 
tribunal  to  detenbine  the  legality  of  the  election  of  its 
members," 

So  in  People  v.  Fitzgerald,  41  Mich.,  2,  a  provision  : 
city  charter  making  the  eiHnmon  oouncil  the  fi/nal  judge 
the  election  of  aldermen,  was'  fadd  to  ezeiude  the  juriedic 
of  the  court  on  a  mandamus  to  reinstate  one  whom  they 
excluded  without  a  proper  hearing  on  the  merits.  So  ol 
ailialogous  provision  in  the  statute  of  Kentucky,  Chief  Ju 
Simpson  says,  obiter,  in  Bateman  v.  Megowan,  I  Met< 
5S8;  "The  decision  of  the  contesting  board  is  made  i 
and  conclusive  by  the  statute.  By  this  provision  tin  leg 
ture  evidently  intended  to  accomplish  s  two-fold  purpose, 
speedy  and  summary  mode  of  deciding  cases  of  coote 
elections,  and  determining  finally  and  conclusively  which 
of  the  elaimauta  was  entitled  to  the  office,  was  very  im[ 
ant,  and  to  effect  this  object  the  organization  of  this  bi 
was  provided  for.  Another  object  equally  important  ws 
withdraw  tbese  contests  from  the  jurisdiction  of  the  cou 
and,  as  was  said  in  the  case  of  Newcutn  v.  Kirily,  W 
Monroe,  517,  'to  prevent  the  ordinary  tribunals  of  jui 
from  being  harassed,  and  indeed  overwhelmed,  with  the 
vestigations,  and  involved  in  the  excitements  to  which  t 
eases  may  be  opected  to  give  rise.'  This  object  was 
effected  by  making  the  decision  of  this  board  final  and 
elusive  in  all  cases  of  contested  elections.  From  the  deci 
of  this  board  there  is  no  appeal  Its  decisions  are  fina 
all  questions  of  law  or  fact  which  may  be  involved  in 
investigation  of  the  rights  of  the  claimants  to  the  office  in 
contest."    See,  also,  Coon  v.  Maton  County,  22  HI.,  i 
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So  in  Proctor  v.  The  State  of  Delaware,  5  Hair.,  38' 
conviction  before  a  justice  of  the  peace  of  a.  noQ-resideu 
negro  coming  into  the  state,  was  quasbed  on  certiorar 
cause,  for  one  reason,  the  record  of  the  conTiction  di' 
ahow  that  the  coming  into  the  state  was  after  the  passs 
the  act,  the  court  saying:  "In  a  specially  delegated  jui 
tion  and  a  proceeding  under  a  penal  law,  the  record  must 
ererTthing  requisite  to  bring  the  case  within  the  jarisdi 
and  the  offense  within  the  law." 

Now,  the  oft-cited  case  of  Rex  t.  Morely,  2  Burr., 
arose  under  the  conventicle  act  of  22  Car.,  2,  a.  1.  it 
was  a  Methodist  preacher,  and  bad  been  ccmvieted  unde 
act  before  a  justice  of  the  peace,  had  appealed  to  the  qi 
sessions,  been  tried  by  a  jury  and  judgment  giren  againa 
on  their  verdict.  A  certiorari  having  been  issued  o 
King's  Bench,  connsel  for  prosecution  contended  that  afl 
this,  a  writ  of  error  might  lie,  but  not  a  certiorari,  whic 
only  lie  where  there  is  no  other  remedy.  They  also  «i 
elause  in  the  sixth  section  of  the  act:  "That  no  other 
whatsoever  shall  intermeddle  with  any  cause  or  caus 
appeal  upon  this  act,  bnt  they  shall  be  finally  determin 
the  quarter  sessions  only,"  Counsel  for  the  writ  argue( 
these  words  "meant  no  more  than  that  the  facts  shall  i 
re-examined,  but  the  legality  may,  or  a  want  of  jnrisd 
may  be  taken  advantage  of.  The  case  may  be  such  tlu 
juatice  had  nc  jurisdiction  of  the  matter."  The  eoar 
unanimously  of  the  opinion  that  the  writ  ought  to  issu< 
say;  "A  certiorari  does  not  go  to  try  the  merits  of  the 
tJon,  bnt  to  see  whether  the  limited  jurisdiction  have  ext 
their  bounds."  The  defect  in  the  proceedings  was,  that 
not  appear  on  their  face  that  the  defendant  was  a  subj 
the  realm,  which  was  an  essential  requisite. 

The  ease  of  King  v.  JuJces,  8  T.  R.,  542.  was  that 
conviction,  and  an  appeal  to  the  quarter  sessions  with 
to  hear  and  finally  determine  the  matter.  Yet  the  conv 
was  quashed  in  the  King's  Bench  on  certiorari,  becaui 
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LAtion  did  not  negative  an  «xception  introduced  into  the 
!.  The  objeotion,  the  court  said,  was  one  of  substance.' 
Bks  similar  in  principle  to  that  uBged  against  theconfic- 
1  Rex  T.  lioreVji. 

liatu  T.  Knight,  3  T.  B.,  442,  it  is  said  by  Enkine, 
ard,  Qarrow  and  Manyat,  in  argmncnt:  "This  is  a 
»n  which  goes  te  the  jurisdiction  of  the  court,  concerh' 
ak^  the  ruk  has  king  been  settled,  that  the  «apnior 
at  WflstnuBst^  can  only  be  ousted  by  express  words.'' 
nporter,  in  a  note,  cites  the  case  of  EeX'V.  Moreljfi, 

riR  be  noticed  that  not  one  of  these  cases  goes  to  the 
erf'  holding  that  where  an  infecior  tribonalia  proceed- 
thin  the  bonnds  of  its  jurisdiction,  with  power  to  hear 
bally  determine,  its  decisiona  can  be  reviewed  on  ctr- 
i  for  error,  strictly,  either  of  law  or  fact.  The  point 
een  expressly  ruled  otherwise  in  People  v.  Betts,  55  tii 
M.  The  court  were  not  cited  to  this  case  by  counsel, 
a  relevancy  to  the  question  under  consideration  requires 
it  should  not  be  overlooked.  The  case  was  a  common 
ertiorari  to  commissioners  on  their  second  report,  ap- 
ii  to  assess  damages  to  tbe  owner  of  real  estate,  taken 

railroad  company  for  the  purpose  of  its  road.  The 
e  enacted  that  "the  second  report  shall  be  final  and  con- 
e  on  all  the  parties  interrated."  Notwichstanding  this 
age,  it  was  insisted  that  tbe  way  was  still  open  by  a 
on  law  cerhorari  for  a  review  of  any  legal  errors  com- 
1  by  the  comniissioneTs,  upon  a  second  appraisal.  The 
in,  by  Mr,  Justice  Folger,  says:  "We  fail  to  perceive 
xemption  is  attained  from  the  express  prohibition  of  the 
e,  that  the  second  report  shall  be  final  and  conclusive  on 
:  parties  interested,  any  more  by  a  common  law  certiomri 
by  any  other  proceeding  for  a  review  and  rarrection  of 
The  office  of  a  common  law  certiorari  is,  in  strictness, 
y  to  bring  up  the  record  of  the  proceedings  of  an  in- 

eourt  or  tribunal,  to  enable  the  court  of  review  to  deter- 
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mine  whether  the  former  had  proceeded  within  iti  joi 
tion,  and  sot  to  correct  mere  errors  in  the  proceedings." 

The  learned  judge  then  goes  on  to  show  how  the  or 
office  of  the  writ  had  been  extended  in  New  Yoi4  by  ja 
deiuaionB,  "not  only  to  bring  up  the  naked  question  of 
diction,  bnt  the  record,  aa  well  as  the  ground  or  princip' 
which  the  inferior  jarisdiction  acted,  and  the  question  o 
on  which  the  relator  relies."  Farther  on  he  eayn:  ' 
when  the  atstnte  says  that  the  second  appraisal  Aall  be 
ind  conclusive,  it  is  not  that  it  means  only  to  refuse  that 
tt  remedy  (appeal),  but  that  it  means  to  deny  any  re 
Nor  do  any  of  the  decisions  above  cited  aathorize,  ho 
intimate,  tJiat  in  sncb  case  the  common  law  writ  of  cert 
may  be  availed  of  to  review  erroneous  decisions,  or  pn 
ings  of  boards  or  inferior  tribunals. " 

The  weight  of  this  authority  presses  heavily  against  th 
made  for  the  appellant.  The  distinguished  and  able  c( 
who  appeared  for  the  appellant,  were  unable  to  find  an  ai 
ity  that  showed,  or  tended  to  show,  that  legal  errors 
mitted  by  an  inferior  tribunal,  proceeding  within  the  b 
of  its  jurisdiction,  can  be  reviewed  on  certiorari,  whe 
statnte  makes  such  tribunal  the  final  jndge  of  the  matte 
mitted  to  its  decision.  The  only  semblance  of  an  ant] 
for  such  a  position  was  8  dictnm  from  State  v.  Cocki 
Richardson  [S.  C],  which,  counsel  did  not  note,  had 
overruled  in  Ex  parte  Ckilds,  12  S.  C,  111. 

In  the  case  of  Ex  parte  Beath,  3  Hill,  50,  the  r 
claimed  to  have  been  elected  assessor  of  tbe'sixth  ward  o: 
York,  It  was  the  duty  of  the  mayor  to  administer  th( 
of  office,  which  he  refused  to  do,  because,  in  the  special  i 
of  election  made  to  him  by  the  board  of  canvassei^,  the; 
they  were  unable  to  declare  what  persons  were  elected 
reason  of  the  lawless  violence  committed  upon  the  iosp 
of  the  first  district,  whilst  in  the  act  of  counting  the  b 
and  the  dispersion  of  the  ballots  before  they  were  coi 
tJie  history  of  which  is  contained  in  the  return  of  said  ii 
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!opy  of'whieh  is  hereto  aonexed."  There  Trera  four 
:  in  the  ward,  from  three  of  whieh  regular  returns 
ade  and  received  by  the  mayor.  The  rdator  moved 
Tit  of  mandamus  to  be  directed  to  the  mayor,  corn- 
s' him  to  administer  ^e  oath  of  office  to  the  relator, 
court  directed  the  writ  to  issue,  because  the  failure  to 
e  return  from  the  first  district  did  not  annul  the  elec- 
kjnong  other  things,  it  was  urged  by  connsel,  that  ez- 
cognizanoe  of  all  questions  concerning  elections  be* 
to  the  common  eonncil.  The  court  did  not  deem  the 
t  on  the  application  for  the  mandomut  identical  with 
rtion  of  election.  Bnt  referring  to  the  words,  "each 
lall  be  the  judge  of  the  qualifications  of  its  members," 

opinion  that  it  would  be  difficult  to  ^ow  that  the 
tnt  amounted  to  anything  more  than  the  bestowment 
Ter  concurrent  with  its  own.  The  words  did  not,  liku 
rter  of  1830,  speak  of  a  *oI«  power  in  the  common 
Commenting  on  that  charter,  they  then  go  on  to 
£  the  words  of  the  charter  had,  or  came  afterwards 

the  force  of  a  statute,  still  it  might  be  answered  that 
ins  no  clause  expressly  denying  to  the  King's  Bench, 
conrt  holding  its  place,  the  exercise  of  its  general 
n  the  particular  place.  The  word  solely  might,  by  a 
instruction,  imply  an  intent  to  take  away  the  power, 
it  a  statute  declaring  the  decision  of  an  inferior  court 
ve  or  final,  be  construed  to  take  from  this  court  the 

0  review  the  decision  by  certiorari.  But  it  has  been 
St  these  or  the  like  words  shall  not  be  construed  to 
:  superior  court  of  its  supervisory  power;  and  that  to 
itatute  such  an  effect,  the  legislature  must  say,  in  so 
■ords,  that  they  'intended  to  take  the  power  away.'  " 

Lawton  v.  Com.  of  Cambridge,  2  Caines'  Rep.,  179; 
ng  V.  Com.  of  Fetis,  2  Keble,  43;  Rez  v.  Morely,, 

1  views,  as  constraed  for  appellant,  are  irreconcilable 
e  decision  of  Mr.  Justice  Folger,  in  55  N.  T.    But. 
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in  £sct,  tbere  is  no  ccpofliet  between  them,-  u.  may  be  rea 
^own.  The  opinion  in  Ez  parte  Beath  waa  written  by 
Justice  Cowan,  «nd  the  same  judge  gave  the  opinion  of 
court  in  Ex  parte  Mayor  of  Albany,  23  "Wend..  377,  278, 
he  there  cites  the  caae  cited  by  him  aboT«,  from  2  Kc 
whidi.was  a  question  whether  the  coBuniasioners  had  pun 
their  power,  and  saya:  "This  case  dedares  another  prine 
which  has  been  held  by  this  court,  that  a  writ  of  eertio 
will  lie  to  au  inferior  tribunal,  erea  though  the  act  by  w1 
it  is  eeeated  declared  its  adjudication  to  be  final.  (Vide  Z 
ton  V.  Com.  of  Cambridge,  2  Cainca'  Rep.  179.)  In  2  E 
it  was  held  to  lie,  though  the  act  declared  the  proceec 
should  be  without  appeal.  This  waa  a  vigorous  assertioi 
jurisdiction,  but  the  compass  of  the  writ  is  carefully  lim 
at  the  same  time,  as  we  have  lately  held  in  a  series  of  ci 
The  amount  of  these  is,  that  we  will  not  go  beyond  the  q 
tion  of  power,  which  is  another  word  for  jurisdiction," 

The  opinion  of  the  same  judge,  in  BirdsM  v.  Philips. 
Wend.,  is  explicit  that  the  errcmeous  decision  of  an  infe 
tribunal,  upon  questions  of  either  law  or  fact,  cannot  be 
viewed  on  certiorari,  "This  writ,"  he  says,  "is  but  an  e 
nation  from  the  general  supervisory  duty  of  the  supieTe  co 
to  restrain  the  action  of  all  inferior  magistrates  within  t 
legal  grasp."  Thus  it  dearly  appears,  that  byhislanguag 
Ex  parte  Heath,  he  meant  no  more  than  that  the  writ 
where  the  inferior  tribunal  exceeded  its  legal  bounds. 

In  Lawton  v.  Com.  of  Cambridge,  2  Caines'  Rep.  117, 
commissioners  of  highways  had  laid  out  a  highway,  wb 
on  an  appeal  to  the  judges  of  the  common  pleas,  had  I: 
confirmed,  and  the  statute  declared  the  decision  of  the  jni 
conclusive.  The  court  take  it  as  well  settled,  that  a  eertio 
will  lie  even  where  the  inferior  tribunal  is  authorized  fin 
to  hear  and  determine.  But,  as  in  all  the  other  eases, 
objections  made  to  the  proceedings,  though  not  sustained,  ^ 
deemed  jurisdictional ;  counsel  arguing, ' '  for  as  the  whole  ] 
ceeding  is  in  derogation  of  the  rights  of  individuals,  noth 
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be  taken  by  way  ot  inteodineDt."    On  the  face  of  the 
Lm  it  appears  that  the  road  waa  laid  out  contTary  to  law. 
bo  cases  of  Leroy  v.  The  Mdgor,  20  John.,  43,  and  Feo- 

V.   Astesgors,  3  Lansing,  add  Qothing  to  tbe  case.     In  3^ 
sing  the  cOnrt  aay,  "the  writ  U«  in  suoh  eases  for  the. 
pose  of  ascertaining  whether  the  inferior  tribunal  has  kept 
tin  the  power  conferred  upon  it." 
lie   case  of  Adcerman  v.  Taylor,  8  N.  J.  L.,  [3  Halstead] 

dx^ws  the  distinction  between  the  power  to  review  on  the 
ts  and  for  excess  of  jorisdictiAD,  and  goes  to  maintain  the 

of  the  respondent  The  "ease  was  Upon  a  statute  provid- 
tliat  no  certiorari  shall  be  issued  to  remove  proceedings 
ii»  pursuance  of  the  provisions  of  the  act    But  the  court 

suppose  the  proceedings  are  had,  not  in  pursuance,  but: 
ir-  pretense,  of  the  statute!  Can  it  be  supposed  that  the' 
lature  intended,  In  such  a  case,  to  deny  the  use  Of  the 

*  They  were  of  the  opinion  that,  notwithstanding  the 
''e,  lerral  subjects  of  inquiry  might  be  presented  for  their 
Iteration  on  certiorari,  but  aayi  "Although  we  do  not 
"*'De  the  merits  of  their  decisions,  from  which  we  are 
**'ned  by  the  just  effect  of  the  final  and  conclusive  quality 
"^4  to  them,  we  nevertheless  inquire  whether  tiiey  have 
'*e<l  or  exceeded  the  jurisdiction  given  to  them;  whether 
■^ave  pursued  the  powers  granted  in  their  creation,  or 
'^d    others  never  confided  to  them.     The  superintending 

o:C  this  court,  and  the  use  of  the  writ  of  certiorari,  are 
**V>t  within  the  scope  of  legislative  action;  may  be  re- 
^*i,  abridged,  perhaps  abolished.  Yielding  on  the  one 
'^  "the  will  of  the  legislature,  we  are  on  the  other  to  deny 
"*t  to  a  citizen  in  no  ease  where  he  may  lawfully  claim  it. ' ' 
**r»-ee  V.  Leeper,  1  Qverton  (Tenn.),  1,  (1791)  has  noth- 
■•^Te  than  what  is  to  be  found  in  that  part  of  the  opinion 

*  Tttarte  Mayor  of  Albany,  already  cited.  A  case  from 
*^Ports  of  Tennessee,  much  more  in  point,  is  Wade  v, 
'^,  2  Sneed,  50,  (1854).  This  was  a  proceeding  to  con- 
^  ^e  election  of  Mnrry  to  the  office  of  attorney-general  for 
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the  foDrtb  judicial  circuit  of  Tennessee.  The  legiBlatnre 
provided  a  special  tribunal  tor  the  trial  of  contested  elect 
before  which  a  contest  for  the  office  of  attorney-general 
had,  and  the  election  declared  void.  Mnrry  then  appliec 
a  certiorari  to  reriew  the  decision.  Under  the  act  of 
legislature,  aa  construed  by  the  conrt,  the  decision  was 
and  conclusive.  The  election  had  been  declared  void,  bee 
"the  sheriff  of  Smith  county  bad  failed  to  open  and  hoi 
dection  in  the  ninth  oivil  district  of  said  county;  and 
■heriff  of  DeKalb  had,  in  like  manner,  failed  to  open 
hold  an  election  in  the  thirteenth  civil  district  of  the 
named  county."  So  that  the  facts  being  admitted,  the 
sion  of  the  inferior  tribunal,  alleged  to  be  erroQeous,  was  \ 
a  question  of  law.  The  case  presented  to  the  eourt,  there 
was  precisely  the  case  now  before  this  court.  The  eourt 
that  the  writ  would  not  lie,  and  say:  "It  is  true  that 
tribunal,  created  by  the  act  of  1854,  is  an  inferior  juriadii 
in  the  meaning  of  our  constitution  and  laws,  and  it  ia  eqi 
true  that  the  certiorari  is  the  appropriate  method  by  -k 
Uie  circuit  court,  as  a  court  of  general  jurisdiction,  ezei 
control  over  all  inferior  tribunals.  But  it  would  be  coi 
dictory  to  hold  that  a  writ  of  error  proper  woald  not  lie, 
yet  the  certiorari,  as  a  substitute  for  the  writ  of  error,  n 
be  maintained ;  and  it  would  be  no  leas  contradictory  or  ab 
to  hold  that  a  decision  intended  to  be  final  and  conclu 
could  be  reviewed  in  any  mode  whatever."  (See  also 
jior(6  Childs,  12  S.  C,  111.) 

The  writ  of  certiorari  has  no  peculiar  virtue  that  exej 
or  tends  to  exempt  it  from  statutory  control.  It  was 
nature  of  its  office,  not  any  inherent  power  in  the  writ  i 
that  created  the  apparent  exception.  When  the  operatic 
the  writ  was  extended  to  an  examination  into  errors  of 
it  fell  at  once  within  the  operation  of  statutes  making 
decisions  of  the  inferior  tribunal  final  and  conclusive, 
because  the  common  council  is  an  inferior  tribunal,  exerc' 
judicial  powers,  whose  procedure  is  not  according  to  the  ci 
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oiT  ^iJ:ke  common  law,  that  the  right  to  i^view  its  determination 
is  €3lfiiined.  Concede  this,  and,  also,  that  the  appellant  has  no 
ot;Ja.^:ir  remedy.  This  gives  to  the  application  for  the  writ  all 
tb.^  jatrength  that  it  is  possible  to  give  it  But  the  decision 
of  l^Iie  council,  as  we  have  seen,  is  final  and  conchisive  by  the 
sta.'t^xi'te.  Under  saeh  circumstances,  the  court  are  unani- 
Hi^OTisIy  of  the  opinion  that  the  law  is  settled  beyond  donbt  or 
<^ra1;x-«>irersy,  against  the  piower  of  the  eironit  ooart  to  issue 
^e   ^^nrit  in  a  case  like  that  for  which  it  is  demanded. 

Oo^iusel  for  the  appellant  in  their  brief  say:  *' Suppose 
^a.-^    -fJie  council  had  found,  from  the  evidence  before  it,  and 
^  <^«^^^<1  of  record,  that  plaintiff  had  received  2,000  votes,  and 
<l«fendant  had  received  1,500  votes,  and  then  the  council 
,  upon  this  finding,  determine  and  decide  that  defend- 
duly  elected,  and  award  him  the  office;  will  counsel 
«  respondent  assert  that  this  could  not  be  corrected  on 
t    Would  the  courts  be  jyowerless  to  set  aside  this  glar- 
isuse  of  authority f    Probably  not;  because  in  the  case 
sed,  there  would  be  an  abuse  of  authority — ^not  an 
Bous  exercise  of  it — an  excess,  not  an  erroneous  exercise 


case  before  us  is  different.    The  decision  complained 

one  which  the  council  had  a  strict,  legal  right  to  make. 

decision,  at  the  most,  is  but  erroneous  on  the  merits — 

dd— ^a  question  of  which  the  council,  not  ourselves,  are 

lal  judges. 

it  section  9  of  article  7  of  the  constitution  of  the  state, 
3  power  to  the  legislature  to  make  the  decision  of  the 
il  final  and  conclusive,  is  a  position  taken  by  counsel  for 
::|)pellant,  but  which  is  not  supported  by  any  authority 
1.  or  which  it  is  believed  possible  to  cite.  A  statutory 
may  be  restricted  to  a  statutory  remedy.  A  legisla- 
:3nay  abolish  the  office  of  mayor  at  any  time  it  sees  fit. 
more  may  they  put  restrictions  upon  the  right  to  the 
«  And,  too,  if  such  a  construction  could  be  put  on  the 
dtution,  it  would  leave  the  remedy  by  quo  warranto  open 
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to  the  appellant,  wbiek  nruat  have  the  eCfect  to  defeat  t 
proceeding. 

The  case  has  been  eFr<»ieouBly  entitled  by  counsel,  as  agaii 
D.  P.  Thompson,  instead,  as  it  ahould  hare  beda,  ft^nst  I 
oommon  council  of  the  cit;  of' Portland.  {W.  «6  N.  £. 
Co.  V.  Bailraad  Commissionen,  118  M&as^,  6€3;  -Crawfi 
V.  Township  Boards  22  Mich.,  405.) 

The  judgment  of  t^e  circuit  court  should  be  a£Smed,  and 
is  80  ordered. 

Judgment  affirmed^ 


HALL  V.  HALL. 
Divoaci— CSDKL  AND  Ikhukan  Tbbatueht. 
A  huflband,  nbo,  in  duregard  of  his  wife's  remonstrauees,  eontinuei 
keep  at  the  family  domicil  otlier  peraoDS  for  nbosa  support  be  is 
legallj  or  morall;  bound  to  toalie  provkion,  who  habitiAUj  ti 
ber  with  disretpect,  spplf  coarse  and  dograding  epitheti  to  lier, 
so  conduct  themselves  tanard  her  as  to  justify  b,  reasonable  ap; 
hension  on  her  part  of  danger  to  her  peraon  from  tbeir  viole 
while  endeavoring  to  perform  her  duties,  and  ezerciBiog  onlj 
proper  and  legitimate  nuthoiity  in  th«  sfbirs  ot  ber  houseta 
adopts  Eueh  miscouduct  as  hlsomi,  and  must  be  held  respona 
toi  it  to  the  same  extent  as  if  it  were  his  own,  in  a  suit  for  diva 
brought  against  him  by  his  wife,  oo  the  ground  of  cruel  and 
human  treatment  and  personal  indignities,  rendering  her  life  bun 

Bamford  *.  Bamford  foUowed  in  reBp«et.to  deoree  affeating  real  prope 
Appeal  from  Marion. 

Bonham  t&  Ramsey,  and  Rufvs  Mallory,  for  appellant 
Contend  that  acta  or  words,  to  constitute  cmelty,  must  % 
duce  bodily  pain  or  ill-health.  To  a  sensitiTe  person,  wo 
may  coDstitute  legal  cruelty,  but  to  an  expert  in  the  use 
billingsgate,  words  have  no  terror.  {Powelson  v.P-otcelt 
22  Cai.,  35»i  Johnson  v.  Johnson,  14  Cal.,  460.), 
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The  faots  do  not  conetitute  either  cruelty  or  personal  is- 
<^gnities.  If  the  parties  are  in  pari  delicto,  equity  will  not 
^^eUeve.  (Wood  v.  Wood,  2  Paige  Ch.,  Ill;  Mattox  v.  Mat- 
*ox,  2  Ohio,  234.) 

It  is  not  alleged  in  the  pleadings  that  Mr.  Hall  has  any 
^^Qper^,  and  the  prayer  of  the  complaint  does  not  ask  for 
*^y.  (Bamford  T.  Bamford,  4  Oregon,  36;  Kershaw  v.  Ker- 
**«io,  3  Cal.,  312.) 

X*he  complaint  should  allege  the  existence  of  common  prop- 
tr^3^  in  divorce  suits,  to  enable  the  Court  to  make  a  decree 
>zm  coming  the  same.     (Howe  t.  Howe,  4  Nevada,  469.) 

^IT".  A..  Sehlbrede  and  TUmon  Ford,  for  respondent. 

^Submit,  that  to  render  the  condition  of  a  wife  intolerable 
kc3  i>«r  life  burdensome,  it  is  not  necessary  that  there  should 
b-Iows,  or  cruel  and  barbarous  infliction  of  batteries  that 
**^Kiager  her  life.  There  may,  without  that,  be  such  indigni- 
^  fc<=i  her  person  as  to  render  her  life  a  burden.  {Elms  v. 
"»«■,    9  Barr  [Penn.],  166.) 

-^^.^  husband  may,  by  a  course  of  humiliating  insults  and 
"^^.^^.^^ances,  practiced  in  the  various  forms  which  ingenious 

'*^^^B  could  readily  devise,  eventually  destroy  the  life  and 
^  ^  ^%ts  of  his  wife,  although  such  conduct  may  be  anaccom- 
**^^-^  by  violence,  positive  or  threatened."     (Butler  v.  But- 

*-      Parsons,  329.) 
^*-  to  the  respondent's  right  to  a  decree  for  an  undivided 

~  *" -^^ird  of  the  real  estate  owned  by  the  appellant  at  the  date 

5*- "^3  decree,  the  following  authorities  are  cited:  Civil  code, 

*^==^n  495;  Wetmore  v.  Wetnwre,  5  Oregon,  469;  48  Texas, 
'  »  S  Maine,  140;  39  Cal,  161. 

^•^~    the  Court,  Watson,  J. : 

*^*- «  respondent  commenced  this  suit  in  the  circuit  court  for 

*^*"*--^n  county,  on  February  3,   1881.     On  the  5th  of  the 

^*     month,  the  appellant  also  commenced  a  suit  for  divorce 

^••a.e  game  court.  The  ground  in  each  was  "cruel  and  in- 
'^^"-^^Ui  treatment,  and  personal  indignities,  rendering  life  bur- 
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The  two  cases  were  consolidated  aad  tried  to- 
gether in  the  court  below,  and  the  respondent  had  a  decree  in 
her  favor.  The  appellant's  snit  was  dismissed.  From  both 
decrees  he  has  taken  an  appeal  to  this  court. 

The  evidence  is  quite  voluminous,  but  we  deem  it  uDnece» 
sary  to  discuss  it  here  at  any  great  length.  We  should  hesi- 
tate long  before  affirming  the  decree  of  divorce  on  the  ground 
of  direct  misconduct  on  the  part  of  the  husband  alone.  He 
was  inattentive  to  the  vants  and  comforts  of  his  wife,  and  in 
his  conversation  with  her,  and  in  her  presence,  coarse  and 
profane.  Bat  such  seem  to  have  been  his  general  eharacter 
and  habits.  It  does  not  appear  from  the  evidence,  however, 
that  he  was  intentionally  unkind,  as  a  general  rule,  or  wanting 
in  a  proper  degree  of  affection  for  her. 

But  the  appellant  had  one  son  and  two  daughters,  by  a 
former  wife,  who  were  grown  up,  and  who  seem  to  have  pos- 
sessed the  unfavorable  characteristics  and  offensive  habits  of 
their  paternal  relative,  without  the  sentiments  of  affection  and 
regard  for  their  step-mother  which  he  entertained,  and  which, 
though  not  excusing,  did  imquestionably  mitigate  the  hard- 
ness of  his  conduct,  and  render  it  more  easily  to  be  endured. 

It  appears  from  the  testimony,  that  apprehending  difficult; 
if  she  should  attempt  to  live  with  the  appellant,  in  the  samf 
hoiise  with  these  children,  she  made  it  a  condition  of  her  inter- 
marriage with  him,  that  be  should  provide  for  them  elsewhere, 
and  to  which  he  agreed.  He  did  not  keep  bis  promise,  and 
although  it  nowhere  satisfactorily  appears  in  the  evidence  that 
Mrs.  Hall  was  lacking  in  kindness  and  proper  regard  for  the 
comfort  and  welfare  of  her  step-daughters,  it  does  appear, 
plainly  enough,  that  they  not  only  failed  to  render  a  due 
measure  of  assistance  in  discharging  the  duties  of  the  common 
household,  but  were  habitually  disobedient  and  disrespectful 
toward  her,  and  did  not  hesitate,  without  any  provocation  or 
excuse,  to  apply  to  her  insulting  epithets,  of  s  efaaraoter  bo 
coarse  and  vulgar  as  would  have  shocEed  the  sensibilities  of  i 
woman  of  ordinary  refinement  beyond  the  point  of  aaduraooe. 


L881.]  TT|H.T.  V.  Hall.  ti»S 

Opinion  et  the  Court — Wktmo,  J. 

,  only  this,  bat  the  younger  of  the  two,  on  one  oMasion, 
ly  aasaulted  and  beat  her  step-mother,  under  Koch  oir- 
ancea  as  caused  her  couTiction  and  punishment  in  a 
lal  action,  for  the  offwiae.  And  we  are  satisfied,  from 
e  evidence  relating  to  the.' dispositioa  and  conduct  of 
daughters  towards  her,  that  she  might  justly  apprehend 
irrence  of  such  events,  while  endeavoring  to  discharge 
roper  and  legitimate  duties,  in  her  husband's  household, 
ire  can  be  no  queation,  we  think,  upon  the  evidence, 
he  left  her  husband's  house,  and  sought  this  divorce,  on 
at  of  this  ill-treatment  by  her  step-daughters,  and  only 
she  had  learned  from  sore  experience  that  she  could  not 
)  peace  end  safety  under  the  same  roof  with  them ;  and 
the  actual  and  definite  refusal  of  her  husband  to  send 
away,  or  provide  for  them  elsewhere.  All  these  facts 
within  Ms  knowledge,  and  he  either  could  not,  or  would 
ontrol  his  daughters,  or  comply  with  his  wife's  request 
id  them  away,  or  make  other  provision  for  them. 
Dur  judgment,  the  appellant  by  this  course,  adopted  the 
isibility  of  their  misconduct  towards  his  wife,  and  made 
cruel  and  humiliating  treatment  his  own.  And  we 
in  connection  with  his  own  defaults  in  the  discharge  of 
al  duties,  it  was  sufBcient  to  render  the  respondent's  life 
naome,  and  that  there  is  sufficient  ground  to  believe  that 
was  its  effect.  At  least,  we  are  not  satisfied  to  disturb 
Bcree  of  the  court  below  in  the  matter. 
)  witnesses  were  examined  orally  in  the  presence  of  that 
and  a  better  opportunity  afforded  it  to  judge  correctly 
;ir  credibility  than  we  can  have,  with  only  their  written 
lony  before  us.  We  are  also  satisfied  that  the  custody 
alter  Wade  Hall,  the  minor  child  of  said  marriage,  was 
rly  awarded  to  the  respondent. 

J  circuit  court,  after  granting  the  divorce  to  the  respond- 
ogether  with  the  custody  of  the  said  minor  child,  pro- 
1  to  enter  a  decree  in  ber  favor,  in  general  terms,  for  the 
ided  one-third  of  all  the  real  property  then  owned  by 
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the  appellant,  under  section  498  of  the  code.  There  w 
allegation  in  the  complaint,  or  in  any  of  the  pleadings, 
the  existenen  of  such  property,  nor  any  claim  for  such  r 
Nor  does  the  decree  find  that  appellant  owned  any  auch 
erty,  or  deacribe  any  such.  The  appellant  claims  that  thi 
error. 

That  it  is  in  conflict  with  the  views  of  this  conrt  in 
ford  V.  Bamford,  4  Or^on,  30,  there  can  be  no  doubt 
it  is  supported  by  the  opinion  of  Judge  Deady,  in  Barr^ 
Failing,  decided  June  27,  1880,  in  the  U.  S.  Circnit  ( 
for  Oregon.  He  did  not  decide  the  point,  however;  noi 
it  decided  in  Wetmore  v.  Wetmore,  determined  in  this 
subsequent  to  the  decision  in  Bamford  v.  Bamford,  s 
and  reported  in  5  Oregon,  469,  .which  was  cited  as  austa 
the  same  view. 

After  as  thorough  an  examination  as  we  have  been  al 
give  the  subject,  we  are  not  satisfied  that  the  principles  < 
ciated  in  Bamford  v.  Bamford  are  incorrect,  and  we  feel 
strained  to  acknowledge  ita  authority  as  decisive  upoi 
question  before  us. 

The  decree,  so  far  as  it  attempts  to  affect  the  real  pro| 
of  the  appellant,  is  reversed,  but  in  all  else  aflirmed ; 
party  to  pay  his  or  her  own  costs  on  appeal. 

The  decree  of  the  court  below,  dismissing  the  suit  o 
appellant,  is  afQnned,  with  costs  to  the  respondent. 

Chief  Justice  Lord,  not  being  satisfied  of  the  sufBcien 
the  evidence  to  justify  the  decree,  expresses  no  opinioD. 
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STATE  V.  JACKSON: 

WITKXBSBB CeiCPITENCY   DV   Chiu>kkn. 

:^K       '^^■o  piecise  age  within  which  children  are  axclncled  fioin  givinf 
*^  »  -^xr^jtaj.    Their  eonipBteni:;  is  to  be  determined  not  b;  their  age, 

fc^'~y  the  degree  of  their  understanding  and  knowleOge. 

^^■^^        them  to  tegtifj,  it  ia  essential  that  they  should  haye  nffieient 

^  ^M-IM.  S_£ence  to  observe  and  narmta,  and  foaaeas  a  due  sense  at  the 

a^^  ^^r~^^  and  obligations  of  an  oath.  -     ' 

^~  '^tlie  court  to  dedde  the  qneation  of  their  eompeteney  when  they 

■^C^  ^i^Sered  aa  witnssaea,  and  its  decision  cannot  b)i  reviewed,  nubs* 

~^^  iaeleAi  abuse  of  its  discretion,  or  a  violation  of  aQme  legal 

■-^:^^;S_  j>le  in  admitting  or  rejecting  tuch  witnesaes. 

^  ^--■-  ^Bver  in  such  case  it  is  proposed  by  a  liill  of  oiceptions,  to  thow 

^  "^fcbe  eonclasion  reeehed  by  the  eourt  was  an  erronsoua  eBereiss 

"■  ■  "^L     an  abiue  of,  its  discretion,  it  most  contaib  all  tbe  evidence 

'  "■^-"-  "Which  lucli  coDclusion  was  founded,  and  ualeas  this  is  made  to 

'      ■  W.  T  in  the  bill  Of  eiceptions,  either  expressly  or  by  necessary  im- 

^*-  "t'ion,  the  presumption  of  other  and  sufficient  evidence  to  support 

iding  or  deeisian  of  tbe  canrt  will  be  preiumed  by  the  sppellata 


*~*i-Aij,  from  Mnltnomah.     The  facts  are  stated  in  the 

■   -^-   Ball,  and  Gregory  <£  "Williams,  for  appellant. 
^ttiV^ren  under  ten  yean  of  age,  who  appear  incapable  of 
^^'^^wiog  just  impressions  of  the  facta  reapecting  which  they 
■***  ^amined,  or  of  relating  them  truly,  are  not  admissible  as 
'itaessM.     (Civ.  Code,  section  701.)     To  be  capable  of  relat- 
ing them  truly,  it  is  necessary  that  they  have  sufficient  capac- 
ity to  relate  them  correctly,  and  sufficient  instruction  to 
appreciate  the  nature  and  obligation  of  an  oath.     {People  v. 
Bernal,  10  Cal.,  66;  Rex  t.  Williams,  7  0.  and  P.,  320;  Best 
on  Evidence,  vol.  1,  page  281  j  1  Phil.  Bv.,  19;  PeojOs  v. 
JfciV«r,  21  Wend.,  607.) 

Join  P.  Copies,  District  Attorney,  and  M.  F.  Mvlkey 
and  W.  E.  Adams,  for  the  State. 

It  is  for  the  court  to  decide  the  question  of  the  competency 
of  children  when  offered  aa  witnesses.    No  hardship  necea- 
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sarily  results,  for  if  the  judge  shonld  chance  to  err  in  hi 
dufiion,  the  jury  hold  a  powerful  corrective  in  their  ri| 
pass  upon  the  credibility  of  the  witness  aa  tested  on  the 
by  the  usual  appliances.  {State  v.  Scanlan,  58'  Mo., 
State  V.  Whittier,  21  Me.,  347;  People  t.  McNair,  21  'V 
608;  Staie  v.  Davidson,  39  Texas,  139;  StiUe  v.  Wcu. 
Ala.,  164;  FuUer  v.  fwWer,  17  CaL,  605;  Statt  v.  T 
Or.,  181.) 

By  the  Court,  Lokd,  C.  J. : 

The  appellant  was  tried  and  convicted,  at  the  June 
1881,  of  the  circuit  court  of  Multnomah  county,  for  the 
of  an  assault  with  intent  to  commit  rape  upon  tbe  pen 

,  a  female  child  under  the  age  of  fourteen  yean 

the  trial,  for  the  purpose  of  identifying,  the  appellan 
prosecutrix  was  called  aa  a  witness  by  the  state,  and  the 
mony  having  shown  that  she  was  not  quite  seven  years  a 
counsel  for  the  appellant  objected  to  her  being  swoi 
account  of  her  touder  years,  and  because  she  was  too 
to  understand  the  nature  and  obligations  of  an  oath. 

By  direction  of  the  court,  the  district  attorney  made 
liminary  examination  of  the  witness  as  to  her  compete) 
testify.  After  ashing  several  questions  as  to  her  age,  fi 
place  of  residence,  father's  business,  and  place  of  businc 
of  which,  it  is  stated  in  the  record,  she  appeared  to  a 
correctly,  the  bill  of  exceptions  discloses  some  other  inq 
of  this  purport:  "Do  you  know  what  it  is  to  testi 
court — ^what  it  is  to  bo  a  witoesa  in  court — ^what  it  mei 
take  an  oath  to  tell  the  truth  here  in  courtt**  To  ea 
these  questions  the  witness  made  an  answer  in  the  neg 
but  whether  these  were  all  t^e  questions  propounded,  oi 
further  inquiry  was  made  to  satisfy  tbe  court  of  the  0 
tency  of  tbe  witness,  the  bill  of  exceptions  does  not  di 
The  court  decided  tbe  witness  to  be  competent,  and  adi 
her  to  be  sworn. 

Oar  code  provides  that  the  following  persons  are  m 
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nuaaible  aa  witnesaes:  "Gbildreo  under  t«n  years  of  age,  who 
tppear  incapable  of  receiving  just  impressioDa  of  the  facta 
topecting  which  they  are  examined,  ot  of  relating  than 
tnay."     {Civil  Code,  see.  701,  aab.  2.) 

There  is  no  precise  age  within  which  children  are  absolntelj 
Bxdnded  from  teatifyii^.  Under  a  statate,  it  is  thought  te 
be  identical  with  oars,  at  the  time  the  opinion  was  delivered, 
in  the  PeopU  v.  Bemal,  10  CaL,  66,  Mr.  Justice  Field  aaid: 
"Their  competency  is  to  be  determined,  not  by  their  age,  but 
!>7  the  degree  of  their  understanding  and  knowledge.  It  is 
ssential  that  they  should  possess  sufficient  intelligence  to 
Bceive  jnst  impressions  of  the  facts  respecting  which  they  are 
wmined,  sufficient  capacity  to  relate  them  correctly,  and 
ifficient  instruction  to  appreciate  the  nature  and  obligation 
'  an  oath." 

An  examination  of  the  authorities  satisfies  us  that  the  rule 
considered  to  be  well  settled,  as  well  in  criminal  as  in  civil 
■es,  that  whenever  there  is  sufficient  intelligence  to  observe 
te  and  narrate  them  correctly,  and  a  due  sense  of  the  nature 
I  obligations  of  an  oath,  then  children  of  any  age  may  be 
'0-it,ted  to  testify.     CWharton's  Law  of  Evidence,  vol.  1, 

398,  and  notes;  1  Phillips  on  Evidence,  11;  1  Greenleaf 
E-vridence,  sec.  367.) 

*  ija  for  the  court,  by  means  of  a  preliminary  examination, 
^^Qode  the  question  of  their  competency  when  they  are 
'^^d  as  witnesses.  (1  Wharton's  Law  of  Evidence,  sec. 
-  ^xd  cases  cited.)  When,  then,  as  in  this  case,  a  witness 
-^J  «cted  to  as  incompetent,  on  the  ground  that  he  does  not 
^^lq  a  sufficient  degree  of  intelligence  to  observe  and  nar- 

^Bcts  correctly,  and  to  understand  the  nature  and  obliga- 
^  of  an  oath,  it  becomes  the  duty  of  the  oonrt  to  determine 
^^>mpetency  of  the  witness ;  and'  the  authorities  are  uni- 
^  in  holding  that  its  decision  cannot  be  reviewed,  unless  a 
''^  abuse  of  discretion  is  made  manifest,  or  that  the  court 
^'t;«d  some  legal  principle  in  the  admission  or  rejection  of 
^   "Witness,     {Wade  v.  State,  50  Ala.,  166;  Commonwealth 
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T.  MuUiiu,  2  Allen,  295;  State  r.  Levy,  23  Minnt.,  IC 
Gallin  v.  State,  39  Texas,  130 ;  Brown  v.  State,  2  Tex.  C 
App.,  122;  State  v.  Scanlan,  58  Mo.,  205;  State  v.  Rick 
28  La.  An.,  328;  1  Wharton's  Law  of  Evidence,  sec.  400,  a: 
«BBes  cited.) 

The  reason  of  this  rule  is  apparent.  Where  the  witness 
a  mere  child,  and,  as  in  this  case,  a  female,  and  iatioduc 
under  unaccustomed  and  embamiSBiii^  circumstaiiees,  the  p 
Biding  judge  enjoys  peculiarly  favorable  opportunities 
decide  the  question  of  her  competency  correctly,' and  no  po:; 
ble  hardship  can  result  from  the  large  discretion  with  whi 
the  law  has  invested  him;  for,  as  was  said  in  the  State 
Seonlan,  supra,  "if  the  judge  should  chanoe  to  eirr  in  1 
oonclusion,  the  jury  hold  a  powerful  correetive  in  their  rig 
to  pass  upon  the  credibility  of  the  witness  as  tested  on  1 
stand  by  the  usual  appliances." 

On  the  other  hand,  under  the  direction  and  instmction 
the  court,  an  intelligent  jury  is  not  apt  to  eiT  in  giving  1 
proper  force  and  effect  to  the  testimony  of  such  a  witnei 
but  even  if  error  should  happen  here,  it  is  always  witliin  1 
power  of  the  judge  to  correct  it  by  a  new  trial. 

From  all  this  it  becomes  manifest  that  whenever  it  is  pi 
posed,  by  a  bill  of  exceptions,  to  show  that  the  conclusi 
reached  by  the  presiding  judge  at  the  trial  is  an  erroneo 
exercise  of,  or  an  abuse  of,  his  discretion,  it  must  contain  : 
the  evidence,  pertinent  at  least,  upon  which  such  conelnai 
was  founded,  otherwise  the  presumption  of  other  and  sufBcie 
evidence  to  support  the  opinion  of  the  judge  will  prevail, 
must  be  embodied  in  the  bill  of  exceptions,  or  in  some  me 
ner  so  made  a  part  of  it,  that  there  can  be  no  donbt  that  t 
supreme  court  has  precisely  the  same  evidence  before  it  whi 
was  before  the  court  below.  And  unless  this  is  done,  and 
is  made  to  appear  expressly,  or  by  implication,  in  the  bill 
exceptions,  that  all  the  evidence  is  before  ua  which  w 
adduced,  and  upon  which  the  finding  of  the  judge  was  base 
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*e  will  presume  tliat  he  had  Biifficient  evidence  to  support  bis 

findings. 
A»  applicable  to  this  case,  and  in  our  judgment  with  much 

^Qger  reason,  we  adopt  the  principle  laid  down  in  the  State 

^om,  8  Or,,  179,  wherein  the  court  say:  "It  does  not 

^   _  '^r,  from  the  bill  of  exceptions,  whether  or  not  all  the 

^''fence  that  was  before  the  circuit  court  had  been  reported 

^Sikis  court.     Wc  cannot,  therefore,  try  the  challenge  here. 

-fcliis  court  will  not  review  any  questions  of  fact  unless  all 
evidence  is  reported  on  which  tfae  circuit  court  based  its 
■:^  :3on  or  finding.  If  all  the  evidence  adduced  in  the  court 
^^^  '^,  in  the  trial  of  these  challenges,  is  in  the  bill  of  excep- 
^^^■^3,  that  fact  should  be  ttated,  and  as  it  is  not  stated,  we 
-e«  A.  presume  that  the  circuit  court  had  sufficient  evidence  to 
►  :E=»ort  its  finding." 

^-«it  independent  of  this  objection,  if  the  questions  stated, 
■%^i^  lich  negative  answers  were  given,  were  the  only  questions 
t5L  x*e3sed  to  the  witness  on  that  particular  subject,  taken  in 
ix=kection  with  what  had  preceded,  and  the  instruction  and 
■=Ki«nition  of  the  judge,  they  by  no  means,  in  our  judgment, 
^T3lish  a  clear  case  of  abuse  of  discretion,  or  the  violation 
^3iy  legal  principle,  in  allowing  the  witness  to  testify. 
^^r  and  wiser  persons  might  have  failed  to  answer  these 
■^^  (questions,  witliout  creating  such  imputation  upon  their 
diligence,  or  proper  application  of  the  nature  and  obliga- 
-*^  of  an  oath,  as  would  exclude  them  as  witnesses.  Neither 
^o»Tn  nor  substance  are  they  calculated  to  probe  the  con- 
-'iti*  of  such  a  witness,  and  to  ascertain  her  competency  in 
^**^iice  to  the  nature  of  an  oath  as  a  religions  obligation  and 
-***Ki  appeal  to  God,  that  is  the  principal  subject  of  inquiry 
^^^  an  examination  of  this  character  is  made.  (1  Phillips 
*i"Vidence,  12;  1  Wharton  on  Law  of  Evidence,  sec.  400, 
*  «i«ses  cited  in  note  6.J  The  judgment  of  the  circuit  court 
*-«imned. 
*ia-<agment  a 
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b  1667,  B.  and  wife  mortgaged  the  real  estata  of  the  wife,  to  w 
tlie  pajment  of  a  -pionaBBotj  note.  In  183S,  n  auit  to  foreeloM 
mortgage  waa  eommeneed  in  the  eironit  eourt  for  Ibilbioiiiah  can 
■ervice  of  ■nmmona  wa«  made  upon  the  wife,  and  upon  B^  bj  d 
ering  a  eopjr  to  the  wife  of  laid  B.,  a  white  peiBOD,  over  the 
of  14  fe&n,  at  hie  nfoal  place  of  abode.  B.  and  wife  made  def 
and  a  docnm  wu  entered,  nnder  which  the  property'  waa  eold 
ultimately  eonrejed  to  defendant.  In  1S79  B.  and  wife,  by  a 
claim  deed,  eonyejed  the  property  to  B.,  and  B.  to  the  plaL 
After  the  conTeysnce  to  B.  thia  iherifF'i  certificate  of  nrviee  ' 
B.  wag  amended.    Held: 

1.  That  the  record  must  afiBrmatively  show  that  B.  eould  not  be  ft 
to  authorize  the  aubttituted  wrrice;  that  service  upon  the  wife  ■ 
wM  a  nnllity. 

S,  That  if  the  defendant  would  take  advantage  of  the  form  of  ooi 
ance  to  B.  by  quit-claim  deed,  to  affect  B.  with  notice  of  ootetan 
equities,  if  any,  in  favor  of  the  defendant,  he  must  reiort  to  a  < 
of  equity. 

8.  That  the  amendment  of  the  aherilTl  eartiflcate  conld  not  affect  ri 
previously  vested  in  B. 

Appeal  from  Multnomali.  The  fsets  are  stated  in 
opimon. 

,.  0.  P.  Mason,  and  ShaitiKk  4t  EiUin,  for  appellant. 

The  property  in  coDtroversy  being  the  separate  property 
Mary  Jane  Rickards,  her  hnsband  bad  no  interest  in  it, 
he  was  not  a  necessary  party  to  the  snit.  (Aokley  t.  Tar< 
29  Barb.,  512;  Netvberry  v.  Garland,  31  Barb.,  121;  J 
T.  Marques,  i6  Mo.,  IS;  Bishop  on  Married  Women,  sect 
824,  1828,  839.) 

The  case  of  Kennard  v.  Baxe,  3  Or.,  263,  recognizes 
same  principle.  The  plaintiff  conld  proceed  against 
parties  served. 

Unless  the  return  clearly  contradicts  the  recital  in 
decree,  the  decree  will  be  presumed  regular.     {Statt  v.  * 
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i,  5  Or.,  226;  Strong  v.  Barnhari,  6  Or.,  33;  Arrington 
*»com,  34  Cal.,  390;  Quivey  v.  Porter,  37  Cal.,  463.) 
espondent  is  not  &  lona  fide  purchaser  in  good  faith,  be- 
le  be  claims  jmd&c  a  quit-idaiia  deed,  and  there  is  do 
emce  of  good  faith  other  than  the  deed-.  (Rodgers  y. 
cJiard,  7  Ajn.  Bep.,  283 ;  M^rshtUl  v.  Roberts,  10  Am.  B«p. 
;  Dorria  t.  Smith,  7  Or.,  267;  Wa«hb.  on  Beal  Property, 
> 

■"•  8.  Beebe,  for  respondent, 
ppellant  claims  title  under  the  forecloeare  proceedings  in 
<:ase  of  Carney  v.  Richards,  et  al.  The  record  in  that 
shows,  that  Mary  Jane  Bichards  was  a  married  wo] 
"that  her  husband,  William  Rickards,  was  not  joined  witli 
Sn  the  suit.  He  was  named  in  the  complaint  and  sum- 
^  with  her,  but  was  not  seryed  with  process,  arid  therefore 
a  party.  (Craft,  et  al.,  v.  Tuttle,  37  Ind,,  333  j  Don- 
Ear  V.  Graham,  77  Penn.  St.,  274;  McArthurr.  Franklin, 
::»hio  St,  433.) 

\ie  wife  was  sued  alone,  which  could  not  be  done  at  corii- 
k..  law,  or  under  our  statute.  (Code,  110,  sec.  30;  Swayn^ 
lyon,  67  Penn.  St.,  439 ;  Cowing  t.  Manly,  49  N.  T.,  193 ; 
msh  T.  Eager,  15  "Wis.,  594}  2  Kent's  Com.,  161  j  Code, 
J.  5,  p.  663.) 

An  attempted  service  upon  the  husband,  by  delivering  th^ 
ocesB  to  the  wife  for  him,  cannot  be  construed  into  a  service 
)on  her.  (Helms,  et  al.,  v.  Chadboume,  45  Wis.,  60;  Bug- 
6  V.  Thompson,  41  N.  U.,  183.)^ 

By  the  Conrt,  Wauk),  J.; 

This  is  an  action  of  ejectment  for  lot  9,  in  block  ^,  in 
aruthers'  addition  to  Caruthers'  addition  to  the  city  of  Port- 
ind.  This  lot,  on  the  9th  day  of  September,  1867,  was  the 
roperty  of  Mary  Jane  Riekards,.  a  married  woman,  and  on 
>«  day  was  mortgaged  by  her  and  her  husband,  William 
'iekards,  to  secure  the  payment  of  a  promissory  note.  On 
U  14th  day  of  November,  1868,  while  Mary  Jane  Bickards 
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was  still  a  married  woman,  the  mortgage  waa  foreclosed, 
tlie  defendant  in  this  sait-  deraigns  title  through  mesne 
veyancea  from  the  parchaser  at  the  foreclosure  sale, 
plaintiff  deraigns  title  from  said  Mary  Jane  and  Wil 
Rickards,  through  a  deed  from  them  to  W.  S.  Beebe,  d 
May  13,  1879,  and  a  deed  from  said  Beebe  to  the  plainti 

The  plaintiff's  title  rests  upon  the  invalidity  of  the  di 
of  foreclosure  to  divest  the  title  of  Mary  Jane  Rickards. 
suit  to  foreclose  the  mortgage  was  entitled  as  against  Wil 
Rickards  and  Alary  Jane  Rickards,  but  no  process  was  se 
upon  the  husband,  unless  the  certificate  of  the  sheriff  thi 
served  a  copy  of  the  summons  on  William  Rickards, 
delivering  a  copy  thereof  to  Mary  Jane  Rickards,  wife  o; 
said  William  Rickards,  a  white  person,  over  the  age  of  i 
teen  years,  at  his  usual  place  of  abode,"  be  deemed  a  sei 

Sullivat^  V.  Seitlemier,  97  JJ.  S.  444,  is  an  authorit 
decision  on  the  question.  It  was  held  in  that  case,  as  th( 
had  been  affirmed  in  an  earlier  case  in  this  court  (Trulli 
V,  Todd,  5  Or.,  86),  that  such  a  certificate  of  service  w 
nullity.  It  follows  that  no  service  of  process  was  had  ■ 
the  husband,  and  that  in  legal  eEfect  the  wife  was  sued  a 
(C.  S.  M.  Co.  V.  Water  Co.,  1  Sawyer,  170.) 

According  to  the  common  law,  service  of  process  upo 
wife,  without  the  husband,  bad  no  legal  validity ;  for,  in 
templation  of  law,  she  had  no  legal  individual  personi 
Her  person  was  legally  merged  in  that  of  her  husband,  E 
she  could  not  be  sued  alone,  for  this  would  imply  a 
existence  separate  from  her  husband,  and  for  the  fu 
reason  that  she  had  no  power  to  employ  an  attorney  to  af 
for  her. 

The  authority  of  an  attorney  rests  upon  contract,  and 
not  be  conferred  by  a  party  incapable  of  maldng  a  cont 
This  unity  of  person  was, represented  by  the  husband, 
had  to  be  joined  in  all  civil  actions  in  which  the  wife  v 
party,  and  who  had  power  to  employ  an  attorney  for 
Where  the  ffict  of  coverture  was  shown  on  the  face  oJ 
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e<50x-d,  service  upon  the  wife  alone  was  neceaaarily  void. 
Bi^elow  on  Estoppel  [2d  ed.],  47,  and  authorities  cited; 
Iiffgri"-s  V.  Peltzer,  49  Mo,,  152;  Rowing  v.  Manly,  49  N. 
r.,  201;  Norton  V.  Header,  4  Sawyer,  603;  Orijfin  r.  Ragan, 
)2   AXiss.,  78.) 

I^o  service,  then,  having  been  made  on  the  husband,  in  the 
lai't  izx  which  the  decree  of  foreoloeure  was  pronounced,  the 
eou.r^  Ckcqnired  no  jurisdiction  over  the  person  of  the  wife,  or 
to  decxee  the  foreclosure  of  the  mortgage,  unless  there  is 
■omet^lking  in  the  law  of  the  state  changing  the  rule  of  the 
cozzuKion  law. 

In  i868,  when  the  proceedings  were  had,  there  had  been 
lo  di^-nge  in  the  law,  except  that  by  the  constitution  of  the 
**te,  ^sxempting  certain  property  of  the  wife  from  being  sub- 
ecto<l  to  the  debts  or  contracts  of  the  husband,  and  by  section 
^  •'^  "the  civil  code,  providing  that  where  a  married  woman 
'  *  I>^^«.rty  her  husband  shall  be  joined  with  her,  except  that: 
■'-  "^^Vhen  the  action  concerns  her  separate  property,  she 
*^  ^"~»3e  alone. 

-     ^^^hen  the  action  is  between  herself  and  her  husband, 
***-  ^^*y  sue  or  be  sued  alone;  and  in  no  case  need  she  prose- 
'^  ^*  ^*:  defend  by  a  guardian  or  next  of  kin. 

*-^^»-  s,  while  her  rights  of  property  were  enlarged,  disnbili- 
**^^f  coverture  largely  continued.  The  wife  could  not  bo 
J  ^*-]one  in  any  ease,  except  the  action  was  between  herself 
*^*-  ^r  husband.  Her  power  to  dispose  of  her  real  estate 
^-  *^^  «t  enlai^ed.  Her  sole  deed  was  still  absolutely  void. 
'  *^  r  the  constitution  nor  the  statute  gave  her  power  ex- 


,^  to  contract,  and  such  power  as  she  may  have  had 

^^rf  as  a  consequence  of  the  rights  conferred.     These 

^^    were  given  her  for  her  security  and  protection,  and  did 

^^^ctend  to  the  making  of  the  mortgage  in  question,  or  the 

*^^^ding  to  foreclose  it.     As  to  this  transaction  the  legal 

^^     ^■S'"    of  husland  and  wife  was  not  dissolved,  nor  her  power 

*^^titract  enlarged.     (Pitman  v.  Pitman,  i  Or.,  298  j  Frary 

'*-  ^  Aeeicr.  4  Or.,  ISO;  Snyder  v.  Webb,  3  Cal.,  83;  Seete  v. 
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Cochrane,  10  Ind.,  195 ;  TilUnghast  v.  Eolbrook,  7  E.  I., 
Defries  v.  Conklin,  22  Mioh.,  259.) 

It  follows  that  the  rule  that  she  could  oot  be  sued  a 
reaffirmed  b;  the  statute,  as  w«U  as  mneh,  at  least,  ol 
reason  of  it,  remained  in  full  force.  Hence  the  decree  enl 
against  her  in  the  foreclosure  suit  was  void. 

The  appellant  also  claims  that  the  plaintiff  is  not  a 
fide  purchaser,  because  his  title  is  evidenced  by  a  quit-c 
deed.  That  is,  that  a  purchaser  by  a  qult'daim  deed  i 
with  notice  of  outstanding  equities — a  queetioo  for  a  cou 
equity,  not  of  law.     {M<mn  v.  Bert,  62  Mo.,  491.) 

The  amendment  of  the  return  having  been  made  aftei 
(^iquiHition  of  title  by  the  plaintiff 'a  grantor,  cannot  affei 
plaintiff's  right  to  recover.  {Ohio  Life  Ins.  Co.  v.  Ur 
Ins.  Co.,  13  Ohio,  227;  Olidden  v.  Pkilbrick,  56  U&iae,  : 

Judgment  affirmed. 


STATE  V.  CLARK. 
Seduction — Qenebal  Beputation. 
Tlw  regular  mode  of  examining  into  the  getiera]  reputation  is  to  l 
of  the  witneM,  first,  wbetbei  he  knows  the  genrral  reputation 
penon  in  qDestion  among  hia  neighbora,  uid  if  his  ansneT.is 
affirmative,  then  he  maj  be  aaked  what  that  lepatation  ia. 
Stau  Vtciau. 
Stare  deowit  it  the  policy  of  the  cmirte,  and  the  principle  upon 
lestB  the  authority  of  jadieial  deciaiona  aa  preeedenta  in  aubei 
litigation;   and  this  doctrine  ia  not  to  be  departed  from,  except 
Bubsequent  examination  abowa  the  eaae  to  bare  been  decide) 
traiy  to  principle. 


State  v.  Clabk^ 


Arpiinaat  for  BMpondent. 


L  from  Marion. 

e  ITth  of  June,  1881,  the  appellant,  WiUiam  P. 
aa  indicted  by  the  gr&nd  jury  of  Marion  county  for 
"one  Mary  M.  Musser,  an  anmarried  female  of 
chaste  character,  of  the  age  of  16  years."  He  was 
da  tried,  and  the  jury  brought  in  a  verdict  of  guilty 
ed  ID  the  indictment.  A  motion  for  a  new  trial  was 
d  oTermled  by  the  circuit  court.  The  defendant  was 
tenced  to  four  years  imprisonment  in  the  penitentiary, 
ia  judgment  defendant  appeals,  assigning  various 
of  error,  the  principal  of  which  will  be  found  in  the 
of  the  court. 

Knight  and  Ben.  Hoyden,  and  Bonham  &  Ramsey, 
Uant. 

id  that  character  for  chastity  can  only  be  ahown  in 
s:  First,  by  showing  actual  general  deportment  of 
on.  Second,  by  evidence  of  her  j;eneral  reputation 
tity  among  her  neighbors. 

tuess  can  know  that  a  woman  is  actually  chaste.  He 
]w  that  she  demeans  herself  generally  as  a  chaste 
or  that  she  is  generally  reputed  to  possess  purity  of 
r  among  her  associates.  {Page  t.  Finley,  S  Oregon, 
inich  v.  Fraud,  6  Oregon,  212;  Esekhaeh  v.  Appli- 
Md.,  61;  1  Wharton  on  Evidence,  section  54;  People 
ir,  27  Mich.,  134;  White  v.  Mvitland,  71  lU.,  250;  1 
if  on  Evidence,  section  &1.) 

.  Piper,  District  Attorney,  and  C.  B.  Mooret  and 

'Arcy,  for  respondent. 

iw  will  presume  there  was  evidence  to  support  the 

unless  the  contrary  affirmatively  appears,     {Fulton 

irt,  4  Oregon,  64;  State  v.  Wilson,  6  Oregon,  428; 

V.  City  of  Poriland,  8  Oregon,  29 ;  State  v.  Lyon,  10 

0-) 

the  exception  of  appellant's  counsel  to  the  calling  of 

s  by  the  state  to  support  and  sustain  the  character  of 
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the  prosecutrix,  after  the  defense  had  sought  to  impeacli 
testimony  by  introducing  witnesses  to  prove  that  she  ws 
uaehaste  female,  we  think  there  was  no  error  on  part  ol 
court  below  in  allowing  the  state  to  corroborate  her  testii 
and  sustain  her  character,  especially  when  counsel  foi 
defense  attempted  to  prove  specific  acts  of  unchf^tity. 
general  rule  that  where  a  witness'  character  for  tmth 
veracity  is  sought  to  be  impeached,  that  the  party  calliaf 
witness  will  be  allowed  to  sustain  the  witness'  ch«ractei 
think,  will  not  be  questioned  by  the  appellant's  counsel, 
this  ease,  one  of  the  esseotiel  ingredients  of  the  indieb 
was  that  the  prosecutrix  must  be  of  previous  chaste  chara 
When  the  defense  attacked  the  character  of  the  proseeu 
we  certainly  had  a  right,  nnder  the  law,  to  support  her  i 
acter.  (State  v.  Skean,  32  Iowa,  38;  2  Wharton's  Crin 
Law  [18  ed.],  section  177.) 

By  the  Court,  Lord,  C.  J. : 

The  first  assignment  of  error  in  the  bill  of  exceptioi 
to  the  following  question  in  rebuttal,  asked  a  witness  foi 
prosecution:  "If  he  knew  what  her  (Muaser's)  ebaia^ 
chastity  was  in  the  neighborhood  where  sbe  residedt" 
argument  conceded  that  the  word  character,  as  used  in 
question,  was  intended  to  be  and  is  synonymous  with  rei 
tion;  but  it  is  contended  that  the  word  general  should  be 
fixed  to  it,  as  it  is  only  the  general  reputation  for  cha 
which  is  proposed  to  be  inquired  about  by  the  question. 

Mr.  Greenleaf  says  that  the  impeaching  witness  "mn: 
able  to  state  what  is  generally  said  of  the  person  by  i 
among  whom  he  dwells,  or  with  whom  he  is  chiefly  co 
sant,  for  it  is  this  that  constitutes  his  general  reputatic 
character,"     (1  Greenleaf's  Evidence,  577.) 

According  to  this  statement  of  the  text,  it  is  the  opi 
generally  entertained  of  a  person  in  the  neighborhoo 
which  he  resides  that  constitutes  his  general  reputatio 
character.    Now,  the  objection  here  is  to  the  form  ol 
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El,  in  that  it  does  not  aak  for  the  general  repotatioa  for 
y.  If  the  question  as  put  would  elicit  aa  aoswer  for 
Ekn  general  reputation,  it  ia  bad  beyond  doubt. 

nay  it  not  be  argued,  that  when  the  qusstion  is  asked 
tnesB:  "  If  he  ks«w  what  her  reputation  for  chastity 
,  the  neighborhood  where  she  residedt"  that  r^utation 
B  used,  not  in  a  limited  but  in  an  unqualified  senae,  and 
I  general  reputation,  and  that  the  question  would  be 
lonly  BO  understood.  Wheu  it  is  said  of  a  person  that 
IB  &  good  or  bad  reputation;  it  is  only  meant  to  convey 
pinion  generally  entertained  of  such  person, 
patation  being  then  what  is  generally  said  of  a  person  in- 
bmrounit?,  does  not  the  question  os  above  su^eeted, 
re  and  call  for  an  answer  which  will  reflect  what  is  gen- 
'  said  of  such  person,  and  is  this  not  the  general  reputa-. 
It  is  true  this  argument  admits  that  the  inquiry  must 
■ceted  to  her  general  reputation  for  chastity,  but  it  claims 
the  form  of  the  inquiry  is  immaterial,  provided  by  its 
:  it  calls  for  the  general  reputation,  and  is  not  objection- 
n  other  respects. 

ny  question,"  says  Judge  Thurmau,  "not  leading,  that 
for  the  general  reputation  of  the  witness  for  truth  is 
ient;  and  if  the  word  reputation,  when  unqualified,  does 

termini,  or  in  common  parlance,  mean  general  reputa- 
aa  we  think  it  docs,  it  is  unnecessary  to  prefix  the  word 
■ai."     (French  v.  Millard,  2  Ohio  St.,  50.) 
t  it  is  claimed  by  the  appellant,  that  to  avoid  the  many 
rraesing  questions  which  would  arise  for  construction  and 

the  administration  of  justice,  our  court  has  definitely 
d  the  form  of  the  inquiry  in  cases  of  this  character,  and 
red  the  word  general  to  be  prefixed  to  "reputation."  In 
r  V.  Page,  8  Oregon,  46,  the  witness  was  asked  what  the 
;ation  of  the  party  for  chastity  was — omitting  the  word 
:al — and  the  court  held  the  question  objectionable,  be- 
I  the  witness  was  asked  as  to  "her  reputation  instead  of 
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her  general  reputation  among  her  neighbotB,"  and  revej 
the  judgment  and  ordered  a  new  trial 

In  our  judgment  this  is  decisive  of  the  case  hefora  us, 
less  Finly  v.  Page,  supra,  is  to  be  overruled.  We  imaj 
it  would  be  difficult  to  find  a  case  OTerruled  to  maintai 
conviction.  Stare  decttit  is  the  polio?  of  the  courts,  and 
principle  upon  which  rests  the  aathorit?  of  judicial  decia: 
as  precedents  in  subsequent  litigation,  and  this  doctrine  cm 
not  to  be  departed  from,  except  when  sntweqaent  ezamioa 
shows  the  case  to  have  been  decided  contrary  to  principle. 

The  court  having  erred  in  admitting  the  witness  to  tea 
as  alleged  in  the  first  assignment  of  error,  it  becomes  nni 
essary  to  consider  the  other  questions  presented.  The  ji 
ment  is  reversed,  and  this  case  will  be  remanded  to  the  c« 
below  for  a  new  tiiaL 


WEISS  V.  JACKSON  COUNTY. 
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It  ii  not  in  OTdinuy  but  in  peculiar  eaaea,  whero  the  mischief  HUgl 
ba  prevented  would  be  irremediable,  and  for  irtiieb  damagea  e 
not  compensate,  or  trould  reach  to  the  ver;  mbstance  and  valu 
tlie  estate  and  go  to  its  destruction  in  tlie  cbaraeter  in  whidi  it 
enjoyed,  that  an  injnnction  wiU  be  granted  to  prevent  it. 

Before  a  court  of  equity  will  giant  an  injunction  to  restnin  a  i 
trespass,  the  facts  and  eircumataaees  alleged  must  be  such  : 
wliich  it  may  be  seen  that  irreparable  injury  will  be  the  result  ol 
acts  complained  of,  and  the  law  can  afford  the  party  no  ade<; 
remedy. 

Courta  of  equity  have  jnriadletian  to  iatarpoao  by  Injunction,  where 
lie  officera,  under  a  claim  of  right,  are  prooeeding  illegally  to  in 
the  rights  or  injure  the  property  of  indiriduals,  or  to  prevent  a 
tiplicity  of  suits. 

Section  STl,  Oregon  civil  code,  requires  all  aetiona,  auita  or  proceec 
by  or  against  a  county,  to  be  brought  in  the  name  of  aocli  eouutj 


1881.]  Wmss  V.  Jackson  C 

Oi^ion  of  the  Conrt — I, 

^TBAi.  from  Douglas.    The  facts  a 

F.  Doweli,  for  appellant. 

S.  Strakan,  for  respondent. 
r  the  Court,  hosD,  C.  J. : 
lis  ia  a  suit  in  equity  for  an  injui 
t  upon  an  appeal  from  a  decree  i 
ig  of  a  demurrer  which  admits  the 
hese  facts,  the  only  material  ones 
case,  that  on  the  5th  Aaiy  of  Aii( 
ity  comnusdonerB  made  an  order 
vntj  road  throng  certain  landi 
rdin^  to  the  surrey  said  road  ru 
le  of  the  plaintiff,  and  cuts  off  hit 
ing  part  of  his  grapevines  and  flo' 

partially  opened  in  1870,  and  tl 
opened  more  than  thirty  feet,  a 
s  and  flowers  remained  nnmolesti 
3d  day  of  April,  1878,  the  said  b 
iTB,  without  any  petition  to  establit 
lupervisor  to  remove  all  obstnicti 
1  the  same  through  said  tract  of  Ii 
the  supervisor  has  notified  the  co 
ructions  to  said  road;  that  the  s& 

to  the  damage  of  complainant, 
ants  may  be  restrained. 
le  granting  of  an  injunction  is  t 

the  party  seeking  this  peculiar 
r  that  he  has  a  right,  under  all  tt 
aordinary  writ.  Where  a  mattf 
;,  one  of  legal  cognizance,  a  party 
an  equitable  action  upon  it,  state 

to  equitable  relief,  and  to  show 

lot  be  obtained  at  law.     (Eegwoo 

r.,543.) 

at  in  respect  to  trespass,  there  is  n 
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doctrine  of  courts  of  equity  was  not  to  interfere  by  injur 
tion,  but  to  leave  the  party  to  hia  legal  remedy.  (WiUarf 
Eq.  Jur,,  383.)  In  the  progress  of  society,  however,  eoui 
of  equity  have  yielded  to  the  presaure  of  public  neceasi 
and  have  accorded  a  much  more  liberal  and  energetic  prob 
tion  or  relief  by.  injunction,  in  eases  of  destructive  damage 
property,  than  was  formerly  given  in  cases  of  an  analogo 
character.  All  that  courts  of  equity  now  require  when  t! 
extraordinary  writ  is  invoked,  is  that  "a  strong  case 
destruction  or  irreparable  mischief  should  be  presented." 
is  not,  therefore,  in  ordinary,  but  in  peculiar,  cases,  where  t 
mischief  sought  to  be  prevented  would  be  irremediable,  a 
for  which  damages  could  not  compensate,  or  would  reach 
the  very  substance  and  value  of  the  estate,  and  go  to 
destruction  in  the  character  in  which  it  was  enjc^ed,  that 
injunction  will  be  granted  to  prevent  it.  {Jerome  v.  Ross 
Johns.  Ch,  R.,  314;  Trustees  Germ.  Ev.  Cong.  v.  Besseli, 
al,  13  Wis.,  348,) 

This  brings  us  to  enquire  whether  the  facts  and  circu 
stances  alleged,  and  assumed  to  be  true  by  the  demurrer,  a 
such  from  which  it  may  be  seen  that  irreparable  injury  w 
be  the  result  of  the  acts  complained  of,  and  that  the  law  c 
afford  the  party  no  adequate  remedy.  For  the  court  must 
satisfied,  from  a  statement  of  the  grievances,  that  the  inju 
would  be  irreparable,  and  it  is  enough  if  the  court  can  d 
cover  this  from  the  allegation  of  facts.  {Davis  v.  Beed, 
Md.,  152;  Billiard  on  Injunctions,  sec.  32.) 

In  cases  like  the  one  under  consideration,  the  gravam 
then,  of  the  action  must  be  a  threateoed  trespass,  which,  t 
less  restrained,  will  result  in  irreparable  injury.  Now  it 
alleged  that  the  board  of  county  commissioners  ordered  t 
supervisor  to  remove  all  obstructions  and  to  open  the  roj 
but  it  nowhere  appears  that  in  pursuance  of  sueh  order, 
proceeded  or  threatened  to  tear  down  the  fences  or  enclosu 
or  to  dig  up  or  destroy  the  grapevines  or  Sowers  of  the  eo 
plainsnt,  or  to  do  any  act,  or  threatened  to  do  any  act,  wh. 
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to  his  estate,  vhieh  would  deprive  him  of  a  part  ol  the 
mee  of  his  inheritance,  which  could  Dot  be  specificAlly 
eed.  From  the  allegations  of  the  complaint  the  only 
it  aeema,  that  was  taken  by  the  supervisor  in  the  prem- 
vas  to  notify  the  plaintff  to  remove  all  obstructions  upon 
road,  but  it  does  not  appear  that  in  case  the  plaintiff 
ed  or  neglected  to  comply  with  the  notice,  the  supervisor 
1  proceed  to  remove  the  obstructions,  or  open  the  road, 
do,  or  threatened  to  do,  any  act  or  acts  by  virtue  of  sudi 
,  or  otherwise,  which  would  go  to  the  destruction  of  his 
itauce  and  produce  irremediable  mischief.  All  that  ap< 
I  from  the  allegation  is,  that  the  supervisor  was  ordered 
le  board  of  commissioners  to  open  the  road  and  remove 
istructions,  and  that  he  notified  the  plaintiff  to  remove 
batmctions.  It  does  not  appear  that  a  trespass  is  about 
committed  by  the  supervisor,  by  taking  down  fences  and 
;ng  a  road  through  the  land  of  the  complainant  under 
rder  of  the  board  of  commissioners.  ( Wilson  v.  City  of 
ral  Point,  39  Wis.,  160.) 

r  the  purposes  of  this  ease,  it  was  conceded  at  the  argu- 
that  the  order  made  by  the  board  of  commissioners  in 
was  illegal  and  void.  The  allegations  in  respect  to  this 
T  are  not  sufficiently  set  out  for  the  court  to  pass  upon 
i^nestion,  nor  ia  it  material  to  the  decision  of  this  oaAe. 
n  admitting  the  same,  the  respondents'  counsel  claimed 
nothing  had  been  attempted  or  threatened  to  be  done 
r  the  order,  and  for  aught  that  appears  in  the  complaint 
the  suit  was  nothing  more  than  an  attempt  to  enjoin  a 
Bss  that  had  not  been  even  ttireatened  by  the  parties. 
J  is  no  doubt,  however,  that  courts  of  equity  have  jnris- 
m  to  interpose  by  injunction,  where  public  officers,  under 
im  of  right,  are  proceeding  illegally  to  impair  the  rights 
jure  the  property  of  individuals,  or  where  it  ia  necessary 
■event  a  multiplicity  of  suits.  {MohawJc  and  Hudson 
.  Co.  v.  Artcher,  6  Paige,  88;  Belknap  v.  Belknap,  2 
i.  Ch.  Rep.,  463,  6  idem.,  497.), 
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But  in  all  such  cases,  it  will  be  seen  tliat-'the  public  offi 
under  a  claim  of  right,  are  proceeding  illegally  and  imf 
erly"  to  do  some  act,  or  about  to  commit  some  treapaas  i 
the  land  of  the  party,  which  will  reanlt  in  irreparable  in 
unless  restrained,  where  the  jurisdiction  of  equity  is  i] 
poaed.  Granting,  tben^  that  the  order  of  the  board  of  ' 
missioners  was  illegal,  the  facts  alleged  ought  to  show  tha 
supervisor,  in  obedience  to  such  order,  was  about  to  con 
or  threatened  to  commit,  a  trespass,  by  tearing  down 
enclosure  and  digging  up  the  grapevines  and  flowers,  in  a 
ing  the  road  through  the  land  of  the  plaintiff,  which  if 
restrained  or  prevented  would  result  in  the  destruction  o: 
estate  in  the  character  in  which  it  waa  enjoyed.  In  Ori 
T.  BumtU,  81  Cal.,  406,  it  waa  a  trespass  about  to  be 
mitted,  by  taking  down  the  fence  and  opening  a  road  thn 
plaintiEE's  land  in  pursuance  of  an  order  of  the  board  of 
missioners  prematurely  made,  that  caused  the  court  to 
equitable  cognizance  of  the  matter.  '*The  road-master 
his  employes  were  proceeding  profeasedly  under  the  ord( 
the  board  of  supervisors,  to  remove  plaintiff's  fence  an 
open  the  road,"  which  is  a  different  case  from  that  prese 
by  the  facts  under  consideration. 

It  waa  also  conceded  by  counsel  for  appellant,  that  the 
no  person  or  body  corporate  in  this  state  whose  name  if 
board  of  county  commissioiiers,  and  that  there  were  no  pa 
defendant  except  Young.  Our  code  provides,  that ' '  all  act 
suits  or  proceedings  by  or  against  a  county,  are  in  the  i 
of  such  county."  (Civil  code,  section  871.)  Nor  is  it  all 
that  defendant,  Henry  Q.  Young,  is  supervisor  within 
jurisdiction  of  the  county  commissioners,  or  anything  ii 
spect  to  his  being  a  duly  qualified  <^cer  or  otherwise,  ei 
that  he  has  the  word  "supervisor"  following  his  name  it 
caption  of  the  complaint ;  or  that  be  threatens,  intends, 
about  to  do  any  injury  to  the  property  or  rights  of  the  p 
tiff. 

But  aside  from  this,  the  reasons  are  too  obvioos  that 
demurrer  to  the  complaint  was  well  taken,  and  the  bill  j 
be  dismissed. 
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AfguDMnt  (or  Appcllut. 

SMITH  V.  COX. 
^o^^— ^ImiATnuL  Emm  mot  Obound  iob  Betxuai.  or  JuDamtiT. 
re  tlaim  plaiiitiO  elBined  (2^00  dunagM,  the  defendant  »dmitted 
13,000,  and  the  plaintiff  obtained  a  verdict  and  jad^ent  for  the 
Ut^i-  «um  onljr,  an  error  ot  the  eourt  bekiw,  in  rejecting  certain 
atl.XKk.cioj  offered  bj  the  defendniit  to  reduce  the  amonnt  of  damages 
Si»:a^<j,  did  not  prejudice  tho  defendant's  rights,  and  is  do  ground 

nUkUD  AND  Hiswxnmmvirms. 
'  ^^—  aod  ion,  on  a  bond  given  b;  them  to  tecure  a  convejanoe  of 
'^  't<:>  land,  and  to  recover  damages  for  a  bre&cb  of  its  conditions. 
^^^f  «uded  oD  the  grounds  that  the  bond  described  a  different  tract 
'^  lae  intended,  and  also  bonnd  him  for  the  coDveyaDce  of  a  differ- 
■    ^^K'fceNst  in  tta  land  than  he  intended  and  understood  he  was  hind- 

^^^i-xnself  .to  eonyef.  That  he  believed,  when  he  executed  the  bond, 
*^^1^^  covered  a  certain  tract  previously  sold  to  plaintiff  bj  the  sou, 
^^^"-.  Cox,  for  his  own  beaeflt,  and  only  bound  liun  to  convey  his 
^^^'^B^^t  therein;  that  this  belief  was  induced,  and  his  signsAur*  to. 
_  K^«:>  jid  obtained,  by  the  false  and  fraudulent  representations  of  the 
*~^^'^:Sff's  agent,  made  in  his  presence  and  bearing,  witlioat  correc- 
™'  .£         that  the  bond  only  bound  lum  to  the  extent  indicated:  Sttd, 

^         icatimony,  showing  that  Q.  W.  Ooz,  at  the  time  he  sold  the 

*-*      "t^a  plslntiff,  went  with  him  and  pointed  out  the  boundaries,  and 

%Ltas  tmet  BO  sold  was  not  the  tract  described  in  the  bond,  waa 

**^"»«ible  upon  the  question  of  fraud.     It  waa  a  fact  tending,  at 

*^  to  prove  that  plaintiff  knew,  at  the  time  the  alleged  misrep- 
^*^^~C:at!ons  were  made,  that  they  were  false,  and  thereby  estab- 
.^^^^^s  theii  fraudulent  character,  which  was  essential  to  the  defenss 

^^^-^Oj  from  MarioD.    The  facts  are  sufficiently  stated  in 

^*~    knight,  for  appellant,  Gideon  S.  Cchc. 

^'^^'itg  that  in  the  investigation  of  fraud,  courts  are,  and 
;**  V»e,  very  liberal  in  the  receipt  of  evidence.  Any  and 
^^^^^XimstancfB,  however  slight,  which  tend  in  the  least  to 
'^*^^  the  true  character  of  the  transaction,  shonld  be  per- 
"^^    to  go  t»  the  jury.     (Bigelow  on  Frauds,  section  4, 

^  "P^ivon  dealing  with  an  unlettered  man,  who  can  neither 
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read  nor  write,  and  taking  from  him  &  promissory  n( 
the  payment  of  money,  and  a  deed  for  property  in  ti 
secure  its  payment,  is  bonnd  to  show,  when  he  seeks  to  e 
them,  that  they,  or  the  material  parts  of  them,  were  rei 
fully  explained  to  the  party  before  they  were  executei 
that  he  fully  understood  their  meaning  and  effect.  {, 
y.  Myerg,  20  How.,  506.) 

Bonham  <£  Ramiey,  for  respondent. 

The  contract  being  in  writing,  it  is  the  best  eTidene* 
what  land  the  witness  contracted  to  sell  and  convey, 
not  competent,  in  law,  to  show  any  mistake  in  tiic  . 
bond,  (ffefcft  V.  Rict,  6  Hill,  219;  Patchin  v.  Pter 
Wend.,  61 ;  8  Johnson,  375 ;  Pieraon  t.  Cahill,  21  Cal, 
Taylor  v.  Baldwin,  10  Barb.,  582 ;  Hoxie  v.  Hodges,  1  0 
251;  1  Greenleaf  on  Evidence,  section  275;  Willard 
Jar.,  p.  73.) 

By  the  Court,  Watson,  J. : 

This  is  an  action  for  damages'  for  a  breach  of  the  coi 
of  a  title  bond,  executed  by  the  appellant  and  his  slon, 
Cox,  in  favor  of  the  respondent,  in  the  sum  of  $4,000. 
condition  alleged  to  have  been  broken  was,  that  G.  'W 
should,  on  or  before  the  2d  day  of  January,  1880,  ei 
according  to  law,  to  the  respondent,  and  his  heirs  and  a 
a  good  and  sufBcient  deed  of  conveyance  of  the  S.  E.  ^ 
donation  land  claim  of  Gideon  S.  Cox  and  wife,  in  T 
K.,  1  W.,  Will.  Mer.,  containing  160  acres,  conveying 
respondent  the  title,  in  fee  simple,  of  said  land,  free 
all  incumbrances,  containing  a  general  warranty  and  the 
full  covenants.  The  damages  were  laid  at  $2,500,  a 
spondent  recovered  a  verdict  and  judgment  for  $2,000. 
appeal  ia  from  this  judgment. 

Appellant  assigned  various  errors  in  the  rulings  be 
the  trial,  in  reference  to  the  admission  of  evidence  a 
fftructions  to  the  juiy,  as  grauads  for  a  reversal.  Wi 
confine  our  attention  to  the  pointa  relied  upon  by  his  G 


Opinivn  ojC  th«  Conrt — Wataon,  J.' 

ring.  The  first  of  these  is,  that  the  conrt  erred  in 
«Ktaizi  testimony  offered  by  the  appfillant  to  reduce 
it  of  damages  claimed  by  the  respondent  As  the 
admitted,  in  his  answer  to  the  eomplaint,  that  the 
t  paid  Q.  W.  Cox  $2^000  for  the  premises,  and  the 
IS  for  that  amount  only,  he  was  not  injured  by  the 
wever  erroneous.  As  the  respondent  himself  admits, 
jmooy  embodied  in  tiie  bill  of  ^ceptions,  that  be 
$2,000  for  th«  land,  and  does  not  charge  Q.  W.  Cox 
fraud  or.  miseondnct  in  the  transaction,  we  conceive 
ry,  in  any  eVent,  could  not  exceed  the  amonnt  so 

legal  interest, 
tot  question  the  correctness  of  the  general  principle 

for  by  appellant's  counsel,  that  in  an  action  Ot  this 
here  there  is  an  issue  in  the  pleadings  as  to  the 
'  the  consideration  paid,  parol  evidence  is  sdnlissi- 
w  the  amount  actually  paid,  to  fix  the  measure  of 
e  damages.  (Sedgwick  on  Damages,  193  and  194.) 
i  ruling  could  not  have  prejudiced  the  appellant,  it 
ind  for  a  reversaL 

ond  point  is  upon  the  refusal  of  the  court  to  allow 
ant  to  propound  either  of  the  three  following  ques- 
}.  W.  Cox,  a  witness  produced  and  sworn  on  Ms 

the  tnal.  First:  "What  land  did  you  contract  t* 
>Dvey  to  the  plaintiffs"  Second:  "State  whether  at 
|rou  sold  your  land  to  the  plaintiff,  you  went  with 

the  place  and  showed  him  the  boundaries  of  the 
'bird:  "Does  this  bond,  sued  on,  describe  the  land 
:o  the  plaintiff  f"  Sach  of  these  questions  was  ob- 
by  the  respondent  as  incompetent,  immaterial  and 
,  and  the  objections  sustained  and  exceptions  duly 

aellant's  defense  to  the  action  rested  upon  the  alle- 
his  answer,  showing  that  he  had  been  induced,  by 
audulent  representations  chargeable  to  the  respond- 
icute  the  bond  aued  on.    He  claimed  that  by  reason 
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of  certain  fBtnily  arrangements,  G-.  W.  Cox  had  become 
ally  entitled  to  a  eertain  tract  of  land,  and  that  he  had 
in  the  actual  poasesaion  and  enjoyment  of  it  ainoe-  Octo 
1866.  That  thia  tract  waa  composed  of  142.21  acres  < 
S.  E.  14,  and  17.77  acres,  adjoining,  from  the  S.  W.  14  o 
donation  claim.  In  the  former — which  was  a  portion  > 
deceased  wife's  half  of  said  claim — be  held  a  life  esti 
tenant  by  the  eortesy,  and  in  the  latter — ^which  was  a  p 
of  his  half  of  the  claim — ^he  owned  the  fee.  That  G.  M 
sold  the  respondent  this  tract  so  composed,  end  he  was  'v 
to  quitclaim  his  interest  therein,  without  any  considei 
to  the  respondent,  as  the  vendee  of  G.  "W.  Cox.  That 
time  after  the  aale,  at  the  request  of  O.  W.  Cox,  he  w 
Silverton  for  this  purpose.  That  he  was  there  inforni 
the  reepondent'a  agent  that  the  deed  could  not  be  ex< 
until  the  Ist  of  January,  1880,  and  was  also  informed, 
same  time  by  said  agent,  in  the  presaice  and  hearing 
respondent,  that  the  bond  sued  upon,  which  had  beei 
pared  by  said  agent,  and  was  then  presented  to  him  f 
signature,  was  only  to  secure  a  deed  of  hia  interest  ii 
land,  on  said  Irt  day  of  January,  1880,  and  that  relying 
and  induced  by  these  representations,  which  were  both 
and  fraudulent,  he  executed  such  bond,  and  that  he  wou 
otherwise  have  done  so.  The  appellant  was  about  sc 
five  years  old  at  the  time,  and  coidd  neither  read  nor  wi 
We  think  the  testimony  of  the  appellant  at  the  tr 
shown  by  the  bill  of  exceptions,  taken  in  connection 
the  other  evidence  given  on  his  behalf,  does  show  thai 
was  bis  intention  and  und^^tanding,  and  that  the  bon 
not  correctly  describe  either  the  premises  or  the  inten 
believed  he  was  binding  himself  to  convey,  or  cause 
conveyed  to  the  respondent,  and  that  the  represent 
alleged  to  have  been  made  by  the  respondent's  agent 
which  he  testified  were  made,  if  made,  were  false.  His 
mony,  then,  t^iding  to  prove  that  the  representation! 
made,  and  if  made,  being  false,  in  order  to  make  oat  a 
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^£^~fl=  ^  defense,  at  law,  aa  we  held  when  this  case  was  b^ore  na 

.^^K  preriouB  occasion,  it  was  incumbent  on  him  to  show  by 

»  ^~^  ^X>etent  and  satisfactory  evidence,  that  the  respondent  knew 

e=^^^^^  were  false,  at  the  time,  to  establish  their  fraudulent  ebnV' 

_■_    "J"ow,  it  does  seem  quite  dear  to  us,  that,  if  it  could  hart 

f^j^t^D  shown   by  competent   and   satisfactory   evidence   that 

"^nr.  Cox,  when  he  made  the  sale  to  respondent,  went  with 

w— '  ^    and  pointed  out  the  bouudaries  of  the  premises  intended 

»        ^Kve  conveyed,  sod  that  the  tract  so  sold  and  pointed  out 

s^^si^^ired  materially  from  the  tract  described  in  the  bond,  as 

r^^-^m-   claimed  by  the  appellant,  these  facts  would  afford  soma 

^'vo-Kuods  for  inferring  that  when  he  stood  by  and  beard  the 

{^ftl^s«  representations  alleged  to  have  been  made  by  his  agent, 

"*■  *^l3oat  objection  or  correction,  that  he  knew  they  were  false. 

^^^  Only  remained  silent  that  he  might  reap  the  benefit  from 

^0  imposition  and  frand  which  he  knew  was  being  practiced 

aj>on    -the  appellant  in  his  interest.    These  would  be  oircum- 

•"^QeeB,  not  only  proper  to  go  to  the  jury  upon  the  question 

^*~aud,  but,  as  we  conceive,  of  the  highest  importance  to 

^     appellant  in  maintaining  his  defense,  resting,  as  it  did, 

^^^r    upon  that  ground.     Such  testimony,  it  was  the    plain 

.     '**<:»«e  of  the  questions,  whieh  wore  ruled  out,  to  elicit ;  and 

**"*»•*  judgment,  this  exclusion  was  error,  which  renders  a 

^*"^al  of  the  judgment  unavoidable. 

**^sre  is  no  ground  for  the  su^scstion,  on  behalf  of  the 

^**  *^*»ndent,  that  the  discrepancy,  if  satisfactorily  made  out, 

*-*-l  <3.  show  a  benefit  rather  than  an  injury  to  the  appellant. 


u    *., 


was  fraudulently  induced  by  the  respondent,  or  his 


^    **-t ,  to  bind  himself  for  the  conveyance  of  different  prem- 

**^*      ^lan  he  intended,  it  matters  not  which  would  reap  an 

^     ^>%htage  from  the  alteration ;  it  was  not  his  agreement,  and 

"*    "^*"»s  not  bound  by  it.    The  question  propounded  by  the 

»VT>eUant  to  T.  W.  Davenport  and  J.  T.  Cox,  whieh  was  as 

ioV\o->^8: — "Was  it  not  generally  understood  by  all  the  busi- 

■0^^    men  of  Silverton  that  Gideon  S.  Cox,  the  appellant. 
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would  Dot  become  respODsible  for  any  of  Geo.  "W.  Cox's  < 
or  contracts,  if  he  koew  it  I" — was  clearly  irrelevant  and  i 
ini8Bibl&  General  notoriety,  in  respect  to  a  matter  of 
character,  could  hardly  be  allowed  tp  chai^  the  reapon 
with  notice;  but  if  it  could  be  shown,  by  competent 
raony,  that  these  mattera  were  known  to  him,  it  could 
affect  uiy  issue  in  this  action,  There  is  no  question  but 
the  appellant,  in  this  particular  instance,  whatever  may 
been  hia  general  coarse,  executed  the  bond  sued  on;  ant 
(mly  qaeation  to  be  determined  is  whether  he  was  impose 
and  induced  to  execute  it  by  the  fraud  he  alleges  to  have 
practiced  upon  him. 

The  last  aasignment  we  are  called  upon  to  consider  r 
to  the  refusal  of  the  court  below  to  give  the  following  ins 
tion  to  the  jury,  aa  asked  by  the  appellant:  "If  the 
believe,  from  the  testimony,  that  the  defendant  was  ai 
and  unlettered  man,  eould  neither  read  nor  write,  at  the 
he  signed  the  bond;  then,  before  the  plaintiif  is  entitlt 
recover,  you  must  be  satisfied  from  the  evidence  thai 
plaintiff,  or  his  agent,  read  over  the  bond  to  the  defem 
explained  it  to  him,  and  that  the  defendant  fully  under; 
its  meaning  and  import." 

The  appellant's  eounael  has  cited  us  to  the  case  of  Seld 
Meyers,  et  al.,  as  supporting  his  position.  An  examin 
of  the  whole  decision  will,  we  think,  justify  a  different 
The  syllabus  goes  to  that  extent,  or  nearly  so,  but  the  dec 
itself  does  not.  The  court  say  upon  this  point,  "It  is 
that  Selden  is  an  unlettered  man  and  can  neither  read 
write.  He  makes  his  mark  to  the  instrument  he  exec 
and  dealing  with  such  a  person,  it  is  incumbent  on  Mi 
&  Co.  to  show,  past  doubt,  that  he  fully  undeiBtood  the  o 
and  import  of  the  writing  upon  which  they  are  proceedii 
charge  him."  It  is  true  the  facts  set  out  in  the  syllabu 
iug  established  by  the  evidence,  were  held  sufficient  in 
case ;  but  the  court  did  not  undertake  to  declare  them  to 
atitute  an  essential  formula  in  every  other  case  of  th» 
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*">d.  And  we  think  no  particalar  mode  of  infonmng  a  per* 
^1  of  this  dasa  of  the  contents  of  a  written  instrument  which 

^*  is  about  to  execute,  need  be  observed.     If  he  does,  ifl  fact, 

Oow  and  oomprebeod  what  it  contains,  no  matter  how  he 

juirem  his  knowledge,  it  is  snfflcieut. 

'here  was,  in  our  judgment,  no  error  in  refxmag  to  give 
ins'truction.     But,  upon  the  ground  above  stated,  the 

Koemt  must  be  reveised,  and  a  new  trial  awarded. 

F-d,    C.  J.,  did  not  sit  in  this  case. 
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^^■^*>   for  money  bod  and  received,  in  geoenl,  will  He  for  monej 

*'•***   ex  aequo  et  bono  tbe  defendant  ought  to  refund  aa  for  money 

'•*     *>y  mistake,  or  upon  a  eonsideration  which  happens  to  fail,  or  for 

'^^y-    obtained  bj  iikpoaitton. or  extortion  or  oppression,  or  taking 

***»<Iue  ftdrantage  of  a  part^'e  Ritua,tien,  contiarj  to  laws  made  f^i. 

S^X'otectioD  of  persons  under  these  eircumstancee,  and  a  lale  made 

^      »*»cb  knowledge  on  the  part  of  the  party  who  liauses  it  to  take 

.    ^»      YcndcTB  him  liable  in  an  aetibD  for  money  had  and  received. 

.^^     ^<?tion,  tbeiefore,  baa  been  denominated  an  equitable  action  and 

^^     veatricted  by  tccbnical  rule*  than  moBt  othera,  as  it  aims  at  ths 

^^      3  UBtiee  of  tbe  case  and  looks  entirely  to  the  question  whether 

""'^  'fondant  holds  the  monc^  which  in  eqtiity  and  good  MBSoianca 

'^^'^M  to  the  plaintiff. 

SHiairr's  S&le — Cavbat  G11FT0&. 
■■•-1  doctrine  ia  that  the  purcbfiser  at  a  ahoriS'g  sale  ia  bound  to 
_  '•i  bat  thoae  facta  exist  which  give  the  officer  power  to  sell,  and 
^^*^^fal,  tbese  are  the  judgment  of  a  competent  court  and  a  valid 
D  tbe  principle  that  the  officer  who  sells  n 


Judgment  and  execution  ezerciaea  a  atatutory  power,  by  Tirtua 
, ...  ^%«h  alone  bia  deed  can  operate  upon  the  title  to  tbe  land  Bold. 
',  ■^^  judgment  ia  void,  or  baa  been  paid,  the  offlcer'a  power  is  at  an 
■  ^-»d  tbe  purebaaer  takes  notliing,  The  rule  of  caveat  emptor 
tt**i^^  to  every  purchaaer  at  a  aherifTa  sale  of  real  or  personal. 
S™&^»-tj  by  virtue  of  an  eicecution.  This  rule  of  conatmctive  notice 
"^  ^"3opted  to  determine  questiona  uf  superior  equitiea  and  to  pro- 
***   •*»jiocent  peraons  from  being  defrauded. 
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NoncK  HOT  Imputed— When. 
When  tha  defenduit  procnied  an  ex«ention  to  be  IsBned  wj 
Bjij  judgment  whatevei  to  auBtaiD   it,   and   the  plaintiff,   ia 
(aith,  without   aetaal  knowledge,   has  paid  his  money   b 
defendant  npon  «  aala  made  under  lueh  Toid  execution,  an 
defendant  daims  the  benefit  of  the  rale  of  eonatmctira  i 
to  prevent  the  plaintiff  from  recovering  bach  hii  money, 
ha   knew   the   plaintiff   could    acquire    no   title   to   the   pro 
■old  ander  aueh  execution:    Seld,   That  in  such  eaae,  knoi* 
will  not  be  imputed  to  the  pnichaaer  to  make  oat  that  the 
ment  waa  volnntarjr. 
Appeal  from  Yamhill.     The  factg  are  stated  in  the  opi 
B.  EiUin,  for  appellant. 

Snbmita  that  this  appeal  raises  but  one  qnestion,  thi 
whether  one  who  purchases  laud  at  what  appears  to  be  a 
iff's  sale,  can  recover  back  his  money  when  it  turns  oat 
there  was  no  judgment,  and  cites:  Chapman  v.  Cit 
Brooklyn,  40  N.  T.,  372;  Colville  V.  Besty,  2  Denio, 
Wkealdon  v.  Olds,  20  Wend.,  174;  Bank  v.  Bank,  3  Co 
230;  Wait  V.  Leggitt,  8  Cowan,  195;  Schwtnger  v.  Bi 
53  N.  Y.,  258;  Freeman  on  Executions,  Sec.  301;  Hei 
on  Executions,  Sees.  320,  322,  330,  340,  507.  "What  the  bi 
buys  is  the  interest  of  the  judgment  debtor  in  the  prop 
If  he  does  not  get  it  there  is  a  failure  of  consideration. 

James  McCain  and  E.  Hurley,  for  respondent. 
~  Maintain  that  caveat  emptor  applies  in  all  its  force  in 
case.  The  purchaser  must  take  notice)  not  only  of  the 
be  buys,  but  of  the  proceedings  upon  whicb  the  sale  is  n 
and  cite :  Freeman  on  Judicial  Sales,  Sec.  47 ;  Freema 
Executions,  p.  352;  Eorer  on  Judicial  Sales,  See.  902; 
man  on  Executions,  Sec.  190;  Bums  v.  Hamilton,  33 
310;  Laws  V.  Thomps(m,  4  Jones,  104;  Dean  v.  Mort 
O.  Green,  312;  Dunn  v.  Frasier,  8  Blackford,  432;  So 
v.  Price,  13  Ohio,  368 ;  Smith  v.  Painter,  9  Am.  Dec, 
Bawle  on  Covenants,  618. 

Money  can  be  recovered  back  only  when  it  has  been 
ander  a  mistake  of  fact.  This  payment.  If  made  by  mis 
was  one  of  law  and  not  of  fact.     (Freeman  on  Judicial  £ 
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Sec. 


47;  Rorer  on  Judicial  Sales,  Sec.  902;  2  Greenleaf  on 
ence,  Sec.  123;  2  Ghitty  on  Contracts,  page  934,  and 
cited.) 
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the  Court,  Lobd,  C.  J.: 

is  an  action  for  money  had  and  received  by  the  de- 
a.xit  to  the  plaintiff's  use.    It  is  said,  in  general,  to  lie 
^xxoney  which,  ex  aequo  et  lono,  the  defendant  ought  to 
as  for  money  paid  by  mistake,  or  upon  a  consideration 
happens  to  fail,  or  for  money  obtained  by  imposition 
T^ortion,  or  oppression,  or  taking  an  undue  advantage  of 
's  situation,  contrary  to  laws  made  for  the  protection 
^mons  under  these  circumstances,  and  a  sale  made  with 
Isnowledge  on  the  part  of  the  party  who  causes  it  to  take 
»    renders  him  liable  in  an  action  for  money  had  and 
ed«     (Herman  on  Executions,  Sec  340,  and  authorities 
in  the  note.) 

d  Mansfield  calls  the  action  of  assumpsit  for  money  had 
^ceived,  "a  liberal  action  founded  upon  large  principles 
xiity,*'  and  applicable  wherever  the  debtor,  having  re- 
money,  cannot  conscientiously  retain  it.     {Moses  y. 
rlone,  2  Burr,  1005.) 

conformity  with  this  principle  it  is  said,  in  Henderson 
erton,  10  Tenn.,  398,  that  if  A  obtains  money  from  B 
lit  consideration,  through  fraud  or  mistake,  B  can  re- 
it  back;  that  in  such  case  the  action  of  assumpsit  was 
ituted  for  a  bill  in  equity  as  late  as  the  days  of  Lord 
eld.    This  action,  therefore,  has  been  denominated  an 
^ble  action,  and  is  less  restricted  by  technical  rules  than 
others,  as  it  aims  at  the  mere  justice  of  the  case,  and 
entirely  to  the  question  whether  the  defendant  holds 
%money  which  in  equity  and  good  conscience  belongs  to 
t>laintiff.     (Chitty  on  Contracts,  11  Am.  Ed.,  898,  and 
orities  cited  in  the  note;  Schwinger  v.  Hickok,  53  New 
286.) 
respect  to  the  case  in  hand  there  can  be  no  doubt  that 
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the  money  received  by  the  defeodant  was  the  plaintiff's 
i&oney.  It  came  to  him  through  the  sheriff  as  proceeds  aris- 
ing from  a  sale  of  real  estate  upon  an  execution  issued  at  hia 
instance,  but  without  any  judgment  whatever,  in  fact  or  law, 
to  support  it.  It  is  not  the  case  of  money  received  upon  a 
judgmcDt  which  turned  out  to  be  void,  but  the  case  of  an  ex- 
ecution sued  out  without  a  judgment,  and  the  defendant's 
appropriating  the  avails  of  the  sale  under  it.  It  is  undeni- 
ably true  that  the  purchaser  at  a  sheriff's  sale  is  bound  to 
know  that  those  facts  exist  which  give  the  ofiScer  power  to 
sell,  and  in  general  these  are  a  judgment  of  a  competent  court 
and  a  valid  execution.  This  is  right  on  principle,  as  the  offi- 
cer who  sells  under  a  judgment  and  execution  exercises  a 
statutory  power,  by  virtue  of  which  alone  his  deed  can  oper- 
ate upon  the  title  of  the  land  sold. 

"If  the  judgment  is  void,  or  has  been  paid,  the  purchaser 
takes  nothing.  The  rale  of  caveat  emptot  applies  to  every 
purchaser  at  a  sheriff's  sale  of  real  or  personal  property  by 
virtue  of  an  execution."  (Frost  v.  Tonker't  Saving  Bank. 
70N.  Y.,  560.)  He  buys  at  his  peril,  because  the  law  re- 
quires him  to  ascertain  whether  the  officer  has  a  valid  writ 
issued  upon  a  valid  and  subsisting  judgment,  and  if  these  d4 
not  exist,  the  officer  is  without  power  to  sell,  and  as  a  conse- 
quence, the  purchaser  can  acquire  no  title  to  the  property 
sold.  (Herman  on  Executions,  Sec.  255,  and  anthoritiea  cited 
is  the  note.) 

When,  theii,  property  is  sold  on  execution  issued  without 
any  judgment  to  support  it,  the  officer  is  without  power  to 
sell,  and  the  purchaser  can  acquire  no  title  under  such  sale. 
The  judgment  is  the  sole  foundation  of  the  officer's  power  to 
sell  and  convey  property,  and  if  there  was  no  judgment,  he 
was  without  power  to  sell,  and  all  his  acts  under  au  execution 
issued  in  such  case  was  without  authority  and  void.  Upon 
the  facta  of  this  case,  the  plaintiff  could  acquire  no  title  to 
the  property  sold,  and  the  question  now  is,  can  he  recover 
back  the  money  paid  on  such  sale,  and  which  the  defendant^ 
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y  bis  demurrer,  concedes  be  has  received.  Money  Arising 
torn  tbe  property  of  a  judgment  debtor,  wben  sold  npon 
zecution,  is  required  by  law  to  be  paid  to  tbe  judgment 
reditor  upon  wbose  execution  the  property  is  sold.  By  tbia 
leans  the  judgment  and  execntion  are  satisfied  and  di»- 
barged.  But  bow  does  tbe  case  stand  wben  tbere  is  no  jndg> 
lent  to  be  satisfied!  Do  the  proceeds  arising  from  a  sale  in 
iicb  case,  belong  to  the  party  who  procured  tbe  execution  to 
e  issued  and  tbe  property  to  be  soldi  He  has  no  judgment 
i  be  satisfied  and  therefore  no  lien  on  the  property  of  any 
ne.  He  is  not  a  judgment  creditor,  nor  does  any  one  sus- 
lin  the  relation  of  judgment  debtor  to  bim. 

Tbe  proceeds  of  sacb  sale  satisfies  no  judgment,  extinguishes 
o  lien,  disebarges  no  execntion.  As  we  have  seen,  a  pnr> 
baser  at  such  sale  can  acquire  no  title;  in  what,  then,  consists 
lie  right  of  tbe  defendant  to  retain  tbe  money  paid  on  such 
det  A  party  may  mistake  tbe  legal  effect  of  proceedings 
ad  at  law  or  in  equity,  and  being  a  mistake  of  law,  be  witb- 
nt  remedy.  So,  too,  he  may  be  bound  to  take  notice  of  tbe 
act  of  a  judgment  or  other  matter  of  record,  but  tbe  query 
'ss  put  at  tbe  argument,  if  tbere  were  no  proceedings  had  at 
Lw  and  no  judgment  whatever  rendered,  or  of  record,  can  it 
e  said  be  mistook  the  legal  effect  of  proceedings  wben  there 
'OS  no  case,  and  failed  to  take  notice  of  the  existence  of  a 
iidgmeat  when  there  was  nonet  The  view  we  take  rend«rs 
;  necessary  to  answer  these  suggestions. 

Tbe  ground  assomed  against  the  recovery  of  the  plaintiff 
I,  that  he  had  constructive  notice  of  the  non-existence  of  the 
adgment,  and  consequently  the  payment  of  his  bid  was  vol- 
ntary.  Or,  in  other  words,  if  be  bad  examined  the  records 
e  would  have  found  that  there  vrere  no  proceedings,  nor 
ddgment  upon  which  tbe  execution  wos  issued,  and  bis  pay- 
lent  therefor,  under  such  execntion  sale,  was  voluntary.  As 
efore  stated,  it  is  no  donbt  true  that  the  sheriff,  in  the  sale 
(  real  estate,  is  but  the  agent  or  oflBcer  of  the  law,  with  !im- 
;ed  powers  conferred  by  the  statute,  and  that  purchasers  are 
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bound  to  know  that  those  facts  exist  which  give  the  0 
power  to  sell ;  uid  it  ia  aUo  true,  that  the  purchaser  of  ] 
erty  from  a  private  epedal  agent  is  bound  to  take  QOti< 
the  extent  of  faia  power,  and  that  the  purvhase  from 
agent,  wheu  he  is  not  authorized  to  aell,  is  invalid. 

Am  was  said  in.  Schwinger  v.  Eickok,  et  al.,  '53  N.  T., 
"a  person  claiming  a  right  or  title  onder  a  conveyane 
instrument  in  execution  of  a  power,  is  in  gen«al  charg 
with  notice  of  any  informality  in  hia  title  disclosed  bj 
instrument  under  which  he  claims,  or  of  which,  by  reasoi 
diligence  he  would  have  become  acquainted."  This  mle 
adopted  to  detennine  questions  of  superior  equities,  at 
protect  innocent  persons  from  being  defrauded,  and  can 
no  proper  application  to  the  facts  of  this  case.  It  lu 
relevancy  between  these  parties,  beoause  in  such  ease,  h 
edge  will  not  be  imputed  to  the  purchaser  in  order  to  i 
out  that  the  payment  was  voluntary.  The  defendant 
oared  an  execatiou  to  be  issued  without  a  judgment  to  an 
it,  and  the  plaintiff,  in  good  faith,  without  actual  knowl 
has  paid  his  mcmey  to  the  defendant  upon  a  sale  made  n 
such  void  execution,  and  the  defendant  now  claims  the  be 
of  the  rule  of  constructive  notice  to  prevent  the  plaintiff 
recovering  back  his  money,  when  he  knew  the  plaintiff  < 
acquire  no  title  to  the  property.  It  seems  to  us,  to  pt 
the  defendant  to  invoke  the  rule  of  constructive  notice  in 
case,  is  to  give  him  the  benefit  or  advantage  of  his  own  wi 
and  to  be  in  violation  of  the  spirit  and  purpose  for  which 
rule  was  established.     (Story's  Eq.  Jur.,  see.  367.) 

In  Sckwinger  t.  Eickok,  supra,  the  right  of  the  plai 
to  recover  was  denied,  on  the  ground  that  he  had  eonstro 
notice  of  the  invalidity  of  the  proceedings  and  judgi 
and  that  the  payment  of  his  bid  was  therefore  Tolun 
But  the  court  say:  "To  make  out  a  voluntary  peyi 
knowledge  that  the  execution  was  void  is  imputed  to  the 
chaser,  although  there  was  none  in  fact,  and  this  for  the  1 
fit  of  persona  having  actual  knowledge,  and  took  the  plain 
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money,"     The  facts  in  this  case  are  not  as  strong  as  the  one 

^oder  consideration,  and  yet  th6  application  of  this  principle 

*'ahea  the  remedy  of  the  plaintiff  clear  and  undeniable.     Nor 

^'^  We  thint  the  remit  which  we  have  reached  in  this  ease  is 

'  Variance  with  the  eqnity  which  ia  said  pecnliarly  to  charac- 

^^  this  form  of  action. 

M  *!  Senderaon  v.  Overton,  supra,  where  it  was  held  tha^ 

I^Urehaser  of  land  at  execution  sale,  where  the  judgment 

^hicb  the  execution  issued  is  void,  and  consequently  the 

■^    itself  void,  may  recover  from  the  judgment  creditor  the 

Pur«=Iicue  money  paid  at  the  sale,  the  court,  in  illustrating  its 

ar?ux:n  cnt,  puts  a  case  identical  with  the  facts  under  considera- 

tioa  -     *  'Suppose,"  say  the  court,  "that  Overton  had  obtained 

from,    -tihi  clerk  of  some  court  other  than  Sumner  an  execution 

not  ^ia.thorized  by  any  judgment,  the  writ  had  been  fair  on  its 

'^a^      -the  sheriff  had  levied  it  and  obtained  $240  by  vfrtue 

^'r^c>ff  from  the  complainants,  which  sum  he  had  paid  tfver 

''C>'^^^rton;  will  any  one  doubt  that  it  could  not  have  been 

tto-v^  :»^d  from  him  because  obtained  by  afabetokent"     And 

'e  <50-»irt  plainly  indicate  in  the  ease  they  were  deciding,  aa 

^      ^•-^  the  one  supposed,  that  an  action  for  money  had  and 

''^i'^^^sd  would  lie.    From  these  views  it  follows  that  the 
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SALMON  V.  OLDS  ft  KING.      , 
Pkumo — KanavrF, 
A  defaii<lant  ia  not  entitled  to  %  aoninit  whera,  npon  tke  ploedin 
■nd  evidcnee  inttodnced,  »  prima  faeit  e«ae  hu  been  nude  o 
kgaioBt  liim. 

PUADINOS — E  VIDIN  CB. 

Ab  imlBTBDt  or  erroneone  inatruetion,  upon  nn  abstract  qoeation 
law,  and  whollj  inapplieable  to  auf  iaane  npon  Hie  plesdinga 
evidence  in  the  «>se,  will  not  render  a  roiersal  of  tiia  jndgme 
necciaary,  nnlesa  the  record  jnatiflea  the  inference  that  it  d 
mislead  the  jnr;  to  the  prejudice  of  appellant'!  righta. 
Dakaqes — Measvbk  or. 

The  plaintiff  -only  claiming,  in  her  complaint,  the  valne  of  the  pro 
erty  converted,  as  the  meaanre  of  her  damagea  ariaing  from  tl 
set  of  BonTeraion,  the  regnlarltj  of  the  ^vceedlnga  at  the  eo 
atable'a  aale  waa  innaterial,  and  any  initructioni  na  to  tl 
■tepa  neeeisarj  to  a  valid  lale,  could  not  injure  the  appellanl 

Appeal  from  MiUtnomafa.  The  f&cts  are  Btated  in  tl 
opinion. 

Thayer  <Sf  Williams,  and  0.  F.  Paxton,  for  appellants. 

0.  P.  Maton,  for  respondent. 

By  the  Court,  Watson,  J. ! 

The  complaint  in  this  action  charges  the  defendants  wit 
having  "wrongfully,  unlawfully,  maliciously  and  with  fore 
taken  and  detained  certain  personal  property,  a  portion  c 
which  belonged  to  plaintiff,  and  the  balance  of  which  was  i 
her  possesaioD  as  special  bailee  of  &  third  party,  to  her  dan 
age  in  the  snm  of  $500.00."  It  further  charges  the  defeni 
anta  with  "wrongfully,  maliciously  and  unlawfully"  coover 
ing  a  specified  portion  of  such  property,  to  her  damage  in  th 
sum  of  $338.50,  the  value  thereof. 

The  answer  denies  the  ownership  and  bailment,  and  denif 
the  wrongful  taking,  detention  and  conversion,  the  damag 
and  ralue,  and  sets  up,  by  way  of  justification,  that  the  pro[ 
«rty  belonged  to  one  H.  McLennon,  and  that  it  was  seized  an 
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mder  legal  process  against  the  propert7,  at  the  suit  of 
efeadants,  Olds  and  King,  end  tiiat  O'Connor  merely 

as  their  attorney  in  such  proceedings. 
i  replication  denies  the  allegations  of  new  matter  in  the 
)r,  except  as  to  O'Connor's  participation  in  the  matter, 
ranse  was  tried  by  a  jury,  and  a  verdict  returned  for 
:iS  for  $300.00  damages.  During  the  trial,  and  after 
laintiff  had  introduced  evidence  of  her  ownership  in  a 
ID  of  the  property,  and  the  bailment  to  her  of  the  bal- 
as  alleged  in  her  complaint,  and  of  the  value  thereof, 
±at  0  'Connor  pointed  out  the  property  to  the  constable 
ig  the  levy,  and  rested  her  case  before  the  jury,  the  de- 
nts. Olds  and  King,  moved  for  a  nonsuit,  on  the  ground 
here  bad  been  no  evidence  connecting  them  with  the  takr 
E  the  property.  The  court  refused  to  grant  the  order, 
(Ids  and  King  excepted.  This  is  the  first  error  assigned 
|}y  the  appellants. 

leems  to  us  that  there  can  be  no  doubt  as  to  the  correct- 
if  this  ruling,  in  view  of  the  condition  of  the  pleadings 
videncc  at  the  time  the  motion  for  a  nonsuit  was  made, 
acts  of  taking,  detaining  and  converting  the  property, 
admitted  by  the  form  of  the  denials.  {Bvsenius,  et  al., 
fee,  et  al.,  14  Cal.,  91 ;  Richardson  v.  Smith,  29  Cal.. 
Lay  v.  Neville,  25  Cal.,  549.) 

I  denials  in  the  answer  only  go  to  the  character  of  the 
[,  detention  and  conversion,  and  not  to  the  acts  them- 
This  alone,  in  connection  with  the  evidence  offered 
intiff  of  the  ownership  and  possession,  would  have  justi- 
tie  ruling  excepted  to.  But  this  was  not  all.  The 
r,  in  which  all  the  defendants'  joined,  alleged  that 
inor  acted  as  the  attorney  for  Olds  and  Xing  in  the  pro- 
gs, and  the  plaintiff,  before  resting  her  case,  bad  intro- 

evidence  that  O'Connor  pointed  out  the  property  to 
Seer  who  made  the  levy;  in  effect,  directed  the  seizure. 
y  the  court  could  not  have  done  otherwise  than  it  did, 
using  to  direct  a  nonsuit.    After  the  motion  for  a  uon- 
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Boit  had  been  overruled,  other  evidence  was  introduced  bj 
both  the  pl&iutifF  and  defendants.  At  the  close  of  the  tria] 
the  court  gave  the  jury  the  following  instructions,  which  wen 
excepted  to  by  the  defendants,  and  which  they  claim  wen 
erroneous  and  justified  a  reversal  of  the  jndgment: 

1.  "That  the  measure  of  damages  for  property  detained 
from  the  plaintiff,  and  returned,  was  the  value  of  the  use  ol 
such  property,  together  with  necesssry  ezpenses  incurred  ix 
recovering  the  same." 

2.  "That  in  justifying  under  a  sale  by  the  constable,  tht 
defendants  most  show  that  the  sale  was  regular,  and  the  prop- 
erty advertised  for  ten  days,  as  required  in  sales  of  persona] 
property,  and  that  there  was  no  evidence  tending  to  ahoii 
that  this  had  been  done. ' ' 

The  defendants  then  asked  the  court  to  instruct  the  jury  at 
follows : 

1.  ' '  That  where  an  officer  makes  a  sale  under  an  execution 
in  his  hands,  which  is  admitted  to  be  regular  upon  its  face 
and  was  issued  on  a  judgment,  the  presumption  of  law  is  thai 
he  performs  his  dn^  according  to  law";  which  the  conri 
refused,  and  the  defendants  excepted  and  assigned  such  re 
f nsal  as  error. 

There  was  no  allegation  in  the  complaint  as  to  the  use  ol 
the  property  or  expenses  incurred  in  its  recovery.  The  plain- 
tiff testified  that  the  use  of  the  same  during  the  time  it  wac 
detained  was  worth  nothing  to  her,  and  there  was  no  eviden« 
whatever  aa  to  any  expenses  incurred  in  recovering  posses- 
sion of  the  same.  So  far  as  can  be  ascertained  from  the  bil] 
of  exceptions,  which  professes  expressly  to  ^ve  all  the  evi' 
dence  introduced  on  both  sides,  there  does  not  seem  to  havi 
been  any  claim  made  for  damages  on  account  of  the  loss  ol 
its  use,  or  expenses  incurred  in  its  recovery.  Upon  the  as 
sumption  that  this  was  the  true  state  of  the  case,  the  appel 
lanta  contend  that  the  first  instruction  given  by  the  court 
as  set  forth  above,  was  both  erroneous  In  its  application  anc 
irrelevant,  and  tended  to  mislead  the  jury,  to  their  injury 
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claim  that  while  there  was  bo  issue  and  no  evidence  to 
y  the  infltnictioQ,  it  asaumed  the  existence  of  both,  and 
Fore  might  reasonably  have  had  an  influence'  on  the  ver- 
if  the  jury. 

nust  be  admitted  that  loss  of  use,  and  expenses  incurred 
corering  the  possession  of  the  property  seized,  would 
been  special  damages,  and  must  have  been  specially 
A  in  the  complaint  to  entitle  the  plaintiff  to  introduce 
oce  to  prove  them,  or  justify  their  recovery.  (Sedgwick 
amages,  575 ;  2.  Greenleaf  on  Evidence,  Sec.  254 ;  Ben- 
r.  Lockwood,  20  Wend.,  223.)  The  application  of  the 
al  rule  embodied  in  the  instruction,  by  the  court  below, 
!  case  before  it,  was  therefore,  so  far  as  it  related  to  the 
ery  of  special  damages,  erroneoos  and  irrelevant.  As 
i  effect  of  giving  such  instructions,  counsel  for  appel- 
have  cited  Hopkins  v.  Fowler,  30  Me.,  568;  Wright  v. 
,  et  al.,  34  Wis.,  116.  .  To  these  may  be  added  Ward  v, 
^,  19  Wis.,  76;  McGregor  v.  ArmUl,  2  Iowa,  30;  Een- 
T.  B.  B.  Co.,  36  Mo.,  351. 

t  none  of  these  cases  hold  that  every  erroneous  ox  irrele- 
instruction  affords  Buffi<ueDt  ground  far  a  reversal  of 
aent.  There  must  be  some  issue  in  the  case,  of  law  or 
arising  upon  the  pleadings  w  evidence;  some  claim  or 
jversy  to  which  the  jury  might  apply  such  instruction, 
nreaaonably,  under  the  presumption  that,  coming  from 
jurt,  it  must  have  been  intended  to  have  some  bearing 
eir  decision;  or  its  being  merely  irrelevant,  should  net 
Uowed  by  a  result  so  disastrous.     The  court  must  be 

0  see  that  under  the  circumstances  discloeed  by  the  ree- 
he  jury  nmy  have  been,  and  probably  were,  misled,  to 
ijnry  of  the  complaining  party.     This  principle  is  wdl 

1  in  the  case  of  McGregor  v.  Artnill,  2  Iowa,  30,  cited 
,  The  count  say:  "It  may  be  regarded  as  settled^  that 
iving  or. refusing  an  instructioii  upon  a  mere  abstract 
sition  of  laif,  which  does  not  refer  in  any  way  to  the 
ice  in  the  ease  or  issues  made,  would  not  be  such  an 
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error  as  will  warrant  a  reversal;  unless  it  may  be  fa 
inferred  that  the  jury  was  thereby  misled  to  the  prejudice 
the  party  complaining."  In  the  ease  of  Ward  y.  Set 
19  Wis.,  supra,  the  court  advanced  the  same  view:  '" 
mere  irrelevancy  of  iustnictiona  given  by  the  court  to  the  j 
is  said,  in  itself,  independent  of  all  other  considerations, 
to  be  a  sufficient  ground  to  authorize  a  new  trial;  but  w 
injustice  has  been  done  by  the  verdict,  and  it  is  probable 
jury  were  misled  by  the  instructions,  then  we  think  a  i 
trial  should  be  granted." 

If  the  instructions  complained  of  wers  erroneous  as  wel 
irrelevant,  as  an  abstract  propositicm  of  lew,  which  is  i 
however,  claimed  in  this  instance,  the  rule  would  be 
same.  Tested  by  this  principle,  the  giving  of  instmd 
under  examination  affords  no  ground  for  a  Tcversal  of 
judgment  appealed  from.  The  record  exhibits  no  basis 
its  application,  and  the  nature  and  amount  of  the  verdict ; 
tify  no  inference  that  the  jury  were  misled  by  it.  And 
oannot  presume  that  it  had  any  influence. 

The  question  presented  by  the  remajning  instruction  gii 
and  that  raised  by  the  one  asked  by  the  appellants,  : 
refused  by  the  court,  are  the  same.  But  if  we  concede  1 
the  ruling  in  each  instance  waa  erroneous,  as  claimed  by 
appellants,  we  cannot  perceive  that  any  injury  eoold  h 
resulted  to  them  in  consequence.  Qrant  that  the  facts 
mitted  and  proven,  conclusively  established  the  regola 
of  the  proceedings  on  the  sale  by  the  constable,  still 
reepondent  was  entitled  to  recover  the  valne  of  the  goods  s 
if  they  belonged  to  her,  and  that  was  all  she  claimed  in 
pleadings  and  proof  in  reference  to  such  goods,  and  their  < 
version  by  the  sale,  and  is  evidently  all  that  was  found 
her  by  the  verdict.  The  rule  is  firmly  established,  and 
unquestionable  soundness,  that  error,  which  does  not  pv 
dice  substantial  righta,  is  no  ground  for  reversal  of  jndgm 
The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Oct. 
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POX,  BAUM  &  CO.  V.  McKINNEY  &  SMITH, 

Lease — Cbop  icat  be  Held  fob  Bent* 

a  lease  contained  a  stipulation  as  follows:  ''And  the  said 
-Ttj  of  the  second  part,  in  consideration  of  the  said  lease, 
■ids  himself  to  pay  unto  the  partj  of  the  first  part,  the  sum 
$700,  in  U.  S.  gold  coin,  on  or  before  the  first  daj  of  Oeto- 
7,  18S0,  and  for  security  of  said  rental  of  $700,  the  party  of 
<  second  part  binds  himself,  his  executors  or  administrators, 

store  the  entire  crop  of  wheat,  oats,  or  other  cereals,  in  the  ware- 
use  at  Turner  or  Salem,  in  the  name  of  the  party  of  the  flrtt  part, 

to  he  and  remain  hie  sole  property  itaitU  tho  eaid  $700  hoe  been 
^id:"  Held,  That  it  was  competent  for  the  owner  of  land  to 
^ovide  in  the  lease  that  the  produce  or  crops  grown  on  the 
aid  were  to  be  and  remain  the  property  of  the  lessor  until  the 
Tit  should  be  paid,  and  that  sneh  stipulation  did  mot  make  the 

trument  a  chattel  mortgage. 

Landlobd  and  Tenant. 

-rinciple  upon  which  this  doctrine  is  maintained  is,  that  the 
ner  of  the  land,  being  also  the  owner  of  the  fruits  or  the 
roducts  of  it,  in  parting  with  the  use  of  it  to  another,  may 
mke  such  conditions  and  reservations  in  relation  to  the  land 
Belf ,  or  the  products  grown  from  it,  as  he  chooses,  instead  of 
rting  with  the  full  right.    In  such  case  the  property  in  the 
oducts  of  the  farm  is  in  the  landlord,  and  nat  in  the  tenant, 
til  the  performance  of  the  condition  upon  which  the  owner- 
ip  of  the  crop  shall  be  changed. 

the  parties  intend  by  their  agreement  that  the  landlord  should 
the  owner,  and  have  control  of  the  crop,  until  the  rent  is 
id,  like  all  stipulations  of  that  character,  the  intention  of  the 
rties  is  the  rule  of  construction. 

EAL  from  Marion.    The  facts  are  stated  in  the  opinion. 
aJian  <&  Bilyeu,  and  Bonham  <&  Ramsey,  for  appel- 


"the  instrument  in  question  a  chattel  mortgage?  We 
ain  that  it  is,  if  it  is  not  void.  No  particular  form  is 
ary  to  constitute  a  mortgage.     (Jones  on  Chattel  Mort- 

,  sec.  60.)     Whatever  language  may  be  used,  if  it  shows 

'the  parties  intended  a  sale  of  chattels  as  security,  the 
ment  will  be  construed  to  be  a  mortgage.  {Johnson  v. 
oW,  53  Barb.,  574;  Thompson  v.  Blanchard,  4  N.  Y., 

Edwards  on  Bailments,  sec.  73.)     The  insti'ument  comes 
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clearly  within  these  authoritiee,  ati4  is  a  chattel  moitgag 
but  we  submit  that  the  lien  would  not  attach  to  the  grain 
to.  hona  fide  purchasers  from  Lane,  without  notice,  until 
was  stored  in  the  warehouse  at  Turner  or  Salem,  in  the  nar 
of  Thompson.  {Butterfield  v.  Baker,  5  Pick.,  522;  Mmw 
y.  Carew,  2  Cosh.,  50.) 

W.  H.  Holmes,  for  respondent. 

The  contract  is  in  the  nature  of  a  reserration  for  rei 
The  landlord,  as  owner  of  the  soil,  is  primarily  entitled  to  t1 
proceeds  thereof.  A  reservation  for  rent  may  as  well  be  f 
money  to  be  paid  out  of  the  crop  as  for  a  part  of  the  en 
itself.  (Taylor's  liandlord  and  Tenant,  see.  152';  Beoiamin  i 
Sales,  sees.  78,  381;  Cooper  y.  McOrew,  8  Or.,  S27;  Lewis 
Lyman,  22  Pick.,  437;  18  Ver.,  461;  78  Dl.,  309.)  The  cro 
which  was  the  subject  of  the  contract,  had  a  potential  exii 
ence,  and  by  the  terms  of  such  contract,  Thompson  nev 
parted  with  bis  property,  except  upon  conditions  which  we 
not  complied  with  by  the  lessee. 

By  the  Court,  Lord,  C.  J.i 

The  main,  and  in  fact  only  question  to  be  decided  in  tt 
case,  ia  the  construction  of  the  lease  admitted  in  eviden 
against  the  objection  of  the  appellants.  Nearly  every  oth 
question  presented  by  the  bill  of  exceptions,  and  discusse 
grows  out  of  what  is  claimed  to  be  the  proper  construction 
the  lease,  and  the  legal  effect  thereof.  That  portion  of  tl 
lease  to  which  objection  is  directed  reads  as  follows:  "Ai 
the  said  party  of  the  second  part,  in  consideration  of  the  aa 
lease,  binds  himself  to  pay  unto  the  party  of  the  first  part  t 
sum  of  $700  in  United  States  gold  coin,  on  or  before  the  fii 
day  of  October,  1880,  and  for  security  of  said  rental  of  $7C 
the  party  of  the  second  part  binds  himself,  his  executors, 
administrators  to  store  the  entire  crop  of  wheat,  oats  or  oth 
cereals  in  the  warehouse  at  Turner  or  Salem,  in  the  name 
the  party  of  the  first  part,  it  to  be  and  remain  Aw  soU  pro 
erty  uniU  the  said  $700  has  been  paid." 
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It  is  oontoided  by  tbe  appellauts  that  the  effect  of  theie 
trds  is  to  nuke  the  instrameut  a  chattel  mortgage,  and  not 
lease;  and  as  a  chattel  mortgage,  it  can  only  operate  on 
operty  in  actual  existence  at  the  time  of  the  execution,  and 
nnot  be  girea,  as  waa  attempted  to  be  d<me  in  thia  case,' 
ion  a  crop  before  it  can  be  said  to  be  in  ate;  and  also,  ar 
ainst  the  lesee's  oreditoiS,  it  would  not  be  effectual  unless 
ed  as  a  chattel  mortgage.  Properly,  then,  the  first  question' 
be  decided,  is  the  instrumetit  under  cOnsidetStion  a  chattel 
>rtgageT  'If  this  question  shall  be  answered  in  the  nega- 
re,  it  becomes  mlneoeaaary  to  examine  th^  remaining  ques- 
ins  in  connection  therewitii  and  out  of  which  grotr  several- 

the  objections  aligned' as' erroa.  ' 

In  support  of  the  pbration  that  the  instrument  in  question 

a  ehdttd  mortgage,  t^e  appellanta  cite,  and  seem  prin- 
jally  to  rely  upon  tlie  case  of  Johnson  v.  Crofort,  53  Barb;;! 
4,  in  which  it  is  held  that  a  provision  in  a  lease  of  a  dairy' 
rm,  that  the  lessor  shall  have  full  title,  with  the  privilege  ot 
king  possession  of  all  the  products  of  the  farm,  in  payment 
r  the  rent,  amoonts  to  a  mortgage'  of  such  products,  and  as 
ch,  it  would  not  be  effectual  against  the  lessee's  creditors 
iless  filed,  or  recorded  as  a  chattel  mortgage.  An  examiniu 
)n  of  that  case  will  show  that  the  facts  and  the  ground 
wn  which  it  is  predicated  are  not  exactly  on  all  fours  with 
e  ease  under  consideration. 

The  lease,  in  that  case)  to  Tefft,  the  leasee,  was  absoltiteJ 
id  with  the  exception  of  the  proceeds  of  three-fifths  of  tho 
ilk  to  be  sold  to  the  cheese  factory,  he  waa  the  owner,  and 
titled  to  the  possession  of  it,  and  the  court  held  that  the 
'ovision  of  the  lease  above  referred  to,  was  a  mere  security 
T  money,  and  necessarily  in  the  nature  of  a  mortgage.  But 
different  state  of  facts  prevails  in  the  case  here.    The  lease 

not  absolute,  but  encumbered  with  a  reservation  in  which 
e  idea  of  ownership  of  the  products  of  the  lessee  is  expressly 
nclnded.  The  products  are  to  be  and  remain  the  sole  prop- 
^  of  the  lessor  until  the  rent  is  paid.     This  is  a  contract 
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which  provides  in  whom  the  ownership  of  the  prodaots  8l 
rest  as  soon  as  they  come  into  existence,  and  the  condit 
upon  which  that  ownership  'shall  change.  It  is  not  the  c 
where  the  property,  or  products,  as  soon  as  they  come  i 
existence,  vest  in  the  lessee  and  become  his  property,  wh 
be  may  hypothecate  as  a  security  for  the  payment  of  mon< 

Two  other  cases,  not  cited  in  the  brief,  but  to  the  ss 
efifect  as  Johnson  v,  Crofort,  supra,  are  to  be  found  in  W: 
V.  Stanley,  12  Fla.,  167,  and  Miichett,  et  al.,  v.  Bafgett, 
Ark.,  394. 

In  the  former,  Werd  v.  Stanley,  tupra,  it  was  held  that 
agreement  in  writing  properly  executed,  and  stipulating  t 
the  amount  due  for  rent  of  land  should  be  paid  before 
crops  are  removed,  was  a  security  for  the  payment  of  mon 
and  ander  the  statute  operated  as  a  mortgage.  Bat  it  i 
be  observed,  in  this  case,  that  the  owner,  by  Ms  agreemc 
has  parted  with  the  absolute  use  of  his  land,  and  the  prodi 
to  be  grown  out  of  it — he  has  neither  retained  nor  reser 
any  right  of  property  in  the  products.  'Kiese,  under 
agreement,  belong  to  the  tenant,  only  it  is  stipulated  that 
amount  due  for  rent  of  land  should  be  paid  before  the  c: 
is  removed.  This  the  court  held  was  a  "secnrity  for 
payment  of  money,"  and  brought  the  agreement  viithin 
very  words  of  the  statute. 

In  the  latter,  Mitchell,  et  al.,  v.  Batgett,  supra,  it  was  h 
that  the  lease  executed  by  lessor  and  lessee,  reserving  a  1 
to  the  lessor'  on  the  crop  produced  on  the  land,  is  a  eha 
mortgage,  and  a  written  agreement  properly  executed,  sti 
lating  that  the  amount  due  for  rent  of  the  land  should  be  p 
before  the  removal  of  the  crop,  is  a  chattel  mortgage  of 
crop.  The  authority  of  this  case  rests  upon  Johnson  v.  C 
fort,  supra,  and  falls  distinctly  within  the  principle  announ 
in  this  case.  The  lease  was  absolute.  A  promissory  note 
$900  was  given  for  the  rent,  and  secured  by  a  clause  that 
lien  is  hereby  Riven  and  retained  upon  the  crops  grown 
said  land,"  and  also  further  stipulating  not  to  dispose  of 
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^O'V^  any  part  of  tfae  crops,  aotil  the  note  h&d  been  paid. 
ffexr^  -t:lie  right  of  property  in  the  tenant  to  the  prodncta  ii 
xpre^^ly  recognized  by  the  creation  of  a  lien  to  secure  the 
ent,  -whieh  ia  not  parallel  with  the  eaae  in  hand.  Thus,  we 
;l>iEi^k,  it  will  appear  in  all  these  oases,  the  provision  that  it 
lUotilti  be  aecarity  for  rent,  shows  that  the  property  was  in 
jl>e  tenant,  and  not  in  the  landlord.  Mr.  Herman  saya,  "any 
!^**<iition  in  a  lease  giving  the  lessor  a  lien  npon  the  tenant's 
'^f>pG9~ty  as  a  security  for  rent,  is  a  chattel  mortgage."  {Her- 
man   ozi  Chattel  Mortgages,  68.) 

C^L^^;s  where  by  the  terms  of  the  agreement  the  prodncta 
are  zaot  to  become  the  property  of  the  tenant,  do  not  fall 
witlaixa  the  principle,  and  certainly  cannot  be  considered  to  be 
witb.i:r»  the  power  of  the  tenant  to  chattel  mortgage,  either  by 
Btipvil^tions  in  a  lease,  or  otherwise.  Prom  this  review  of 
the  <5sase9,  it  will  be  seen  that  none  of  them  controvert  the 
Tiglit  of  the  lessor  of  land  to  provide  in  the  lease  that  produce. 
Of  *sx"oj)3  grown  on  the  lands,  were  to  be  and  remain  the 
pwtieirty  of  the  lessor  nntil  the  rent  should  be  paid.    It  has 


beea. 


c-epeatedly  decided  in  Vermont  that  the  lessor  of  the 


°^    **3ay  stipulate  in  the  lease  that  the  crops  grown  on  the 

^   ^**ia«8  by  the  leasee  shall  remain  the  property  of  the  lessor 

^le  rent  shall  be  paid,  and  that  such  a  provision  is  valid, 

'^*^ly  between  the  parties,  but  as  to  third  persons.     {Smith 

J'  ^**cens,  18  Vt.,  461;  Paris  v.  Vail,  18  Vt.-,  277;  Briggs 

»'fe*,  26  Vt,  138;  Gray  v.  Stevens,  et  al..  28  Vt,   1; 

»»    V.  Colbum,  28  Vt,  637;  Baxter  v.  Bush,  29  Vt,  465; 

»<?5  V.  Wells,  36  Vt,  599 ;  Cooper  v.  Cole,  et  al.,  38  Vt. 

The  same  principle  ia  in  effect  held  in  Lewis  v.  Lyman, 

^V.,  437.) 

**     -bellows  V.  Wells,  supra,  Chief  Justice  Poland  said  that 

^     reasoning  upon  which  these  decisions  rest  is,  that  the 

owHe^  of  the  land,  being  also  the  owner  of  the  fruits  or  pro- 

ftoct^    of  it,  in  parting  with  the  use  of  it  to  another,  may 

^**^  such  conditions  and  reservations  in  relation  to  the  land 

iw^lt^  or  the  products  grown  from  it,  as  he  chooses,  instead  of 
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parting  with  the  fall  right.  The  pria^ple  ib  the  same  as 
npoD  which  conditional  sales  of  personal  property  are 
held." 

In  New  York,  -the  right  of  the  landlord  to  make  soeh 
ulations  in  his  lease  as  shall  provide  for  his  ownership  a 
crop*  until  the  rent  is  paid,  has  hem  quite  often  decided, 
the  distinction  made  between  these  oases  and  Johnson  t. 
fort  explained. 

In  McCombs  v.  Beeker,  8  Hun,  343,  t^ie  court  sa;-: 
was  entirely  competent  for  the  defradant  and  his  landloi 
a^e  that  thd  hay  to  be  raised  on  the  demised  prei 
should  be  and  remain  the  property  of  the  defendant  nnti 
rent  should  be  paid;  end  ^e  conditions  of  the  case  be  i 
fied  by  the  tenant.  Instead  of  the  tenant  mortgaging 
crops  to  be  grown  as  security  for  the  rent,  he  may  agree 
the  crop  shall  be  the  landlord 's  until  the  rent  be  paid.  I 
one  case  the  agreement  is  tilat  the  crop  abaU  be  the  landli 
if  the  tenant  does  not  pay  the  r»it,'in  the  other  case,  it 
not  be  the  tenant's  prbperty  until  be -does  pay  it.  The 
of  Jokmon  T,  Crofort,  supra,  does  not  hold  otherwise, 
does  hold  that  the  terms  of  the  contract  in  that  case  gavi 
landlord  only  a  chattel  mortgage  interest,  which  was  deft 
for  want  of  filing."  (Andrewt  v.  Neweomb,  32  N.  T., 
Tan  Hoover  v.  Gary,  34  Barb.,  9.) 

In  the  lease  under  consideration  it  is  not  only  proi 
and  expressly  stipulated  that  the  entire  crop  is  to  be  si 
in  the  warehouse,  in  the  name  of  the  landlord,  but  the  . 
was  to  be  and  remain  his  sole  property  until  the  rent 
paid.  The  property  is  in  the  landlord  and  not  in  the  te 
until  the  performance  of  the  conditiona  upon  which  the 
ership  of  the  crop  shall  be  changed. 

Nothing,  it  seems  to  us,  can  be  clearer  than  that  the 
ties  intended  by  their  agreement  that  the  landlord  ehonl 
the  owner  and  have  control  of  the  crop  until  the  rent 
paid,  and  in  all  stipulations  of  this  character,  the  intentit 
the  parties  is  the  rule  of  construction.    "Taking  the  v 
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ir^ct  together,"  says  Allen,  J.,  id  Van  Hoover  v.  Cory, 
'was  evidently  the  deBign  that  the  property  in  the  pro- 
ta  oi  the  farm  should  be  in  the  plaintiff,  and  not  in  tha 
«e,  until  the'  payment  of  the  rent.  The  contract  as  thus 
erprreted  is  not  iU^al  nor  unreasonable."  To  the  same 
ect  is  the  language  of  Judge  Boise,  in  Cooper  v-.  McOrew, 
^r.,  330,'  in  which  ho  says,  "the  polioy  of  the  law  is  Co 
'e  such  effect  to  the  contract  of  the  parties  as  will  carry  out 
ir   intentions,  whenever  it  can  be  done  without  hazard  to 

'iglts  of  others." 
o    contra«ts  of  this  character  the  subject  matter  of  the 
■^exnent  does  exist,  potentially,  and  as  was  said,  "though 

lessor  had  it  not  actually,  nor  certain,  Jet  he  had  it  poten- 

y for  the  land  is  the  mother  of  all  roots  and  fruits,  and, 

'^*'  judgment,  the  owner  of  the  land  may,  as  in  the  instance 

*^  us,  make  such  conditions  or  reservations  in  his  contract 
,  '^e  cultivation  of  his  land,  as  shall  retain  the  ownership 
.  ^  crops,  grown  on  his  premises,  in  himself,  until  the  rent 
"^  \)e  paid.  Nor  do  we  apprehend  that  the  operation  of 
^  'principle  can  worli  any  injustice,  as  it  secures  the  rigjits 
,{  both  the  landlord  and  tenant,  and  does  not  justly  affect  the 
rights  of  third  parties,  for  the  creditors  of  the  tenant  can 
bave  DO  greater  claim  upon  the  crop  than  his  ownership  in  it." 

But  it  is  claimed,  further,  that  the  conduct  of  the  respon-  • 
dents  in  issuing  wheat  checks  to  Lane,  in  his  name,  after  they 
had  been  notified  by  Thompson,  his  landlord,  that  the  wheat 
being  hauled  and  stored  by  Lane  in  their  warehouse,  belonged 
to  him,  renders  them  liable  to  the  appellants  to  whom  these 
checks  had  been  transferred,  through  their  ag:ent,  Harris, 
by  Lane,  when  the  respondents  refused  to  deliver  to  them 
the  wheat,  or  store  it,  in  their  name,  in  the  warehouse  upon 
the  presentation  of  the  checks  and  the  request  so  to  do.  The 
wheat  checks  only  indicate  by  whom,  and  the  amount  of  the 
wheat,  deposited.  The  evidence,  however,  shows  that  on 
the  same  day  that  these  checks  were  transferred  by  Lane  to 
the  appellants,  through  their  agent,  Harris,  that  he  was  noti- 
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fied,  by  tbe  respondents,  of  Thompson's  claim  and  owner 
of  the  wheat  for  which  the  checks  so  tTsnsferred  called, 
this,  too,  before  any  money  was  paid  for  the  wheat  on  t 
transfer.  We  see  no  application  of  the  doctrine  of  estop 
as  discussed,  nor  do  we  think  the  court  erred  in  striking 
the  new  matter  in  the  reply.  It  follows  from  these  t: 
that  the  judgment  of  the  court  below  is  AflSrmed. 
Judgment  afSrmed. 


SHIVELT  V.  PARKER. 
Fk&ud— Gquitablb  Bxutf. 

b  tho  eoniMernlioB  of  fraud,  whether  actual  or  eonatmettve,  et 
of  e<]uit7  have  adopted  principles  eiceodingly  broad  and 
preheosive  In  the  application  of  their  remedial  jostiee; 
•apeciallj  where  there  is  frand  concerning  property,  thejr 
often  interfere  and  admin iater  a  wholesome  and  eometim 
■trict  justice,  in  favor  of  innocent  peraona,  who  are  themsi 
without  fault  in  the  traneaction. 

Bbeach  or  Duty — Uhdih  iHrLifBNCK. 

The  caaea  to  which  this  doctrine  hae  been  held  applicable  an 
erally  eaaea  where  there  la  aome  breach  of  duty,  or  wan 
good  faith  and  fair  dealing  on  tbe  part  of  tbe  peraon  aeqn 
the  property,  or  of  him  from  whom,  or  under  whom,  be  has 
ten  it,  of  which  he  has  actual  or  conatructive  notice,  or  w 
tbe  property  baa  been  acquired,  or  tbe  poaaeuion  of  it  ti 
on  the  assumption  of  a  trust  character,  or  ander  the  beliej 
those  with  whom  the  transaction  is  had,  or  by  reason  of  w 
it  was  acquired  or  poasesaed,  that  it  was  taken  or  acquire 
tmat,  or  where  it  had  been  gotten  by  some  undue  influence. 

Appeal  from  Clatsop. 

WUliam  Strong  <£  Sont,  for  appellant. 

Dolph,  Bronaugk,  Dolph  (£  Simon,  for  respondent. 

By  the  Court,  Lord,  C.  J. : 

This  is  an  appeal  from  a  decree  in  equity,  sustninin 
demurrer  to  the  complaint,  and  dismissing  the  same  for  « 
of  equity. 
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^he  objeet  of  the  suit  is  to  have  the  defendants  decreed  to 
il  the  legal  title  (^  certain  lots  and  blocka  purchased  by 
m  from  the  state,  in  trust  for  plaintiff.  The  lands  in  quea* 
1  are  alleged  to  be  tide  lands,  lying  between  ordinary  low 
er  mark  and  ordinary  high  water  mark  in  the  Columbia 
jr. 

t  is  admitted  that  Nancy  Welch  was  the  owner  of  the  lands 
in  the  shore,  in  front  of  which  these  tide  lands  are  situated, 
I  that  the  water  lots  were  purchased  from  the  state  by  her, 
those  claiming  under  her,  by  virtue  of  this  ownership  of 
shore,  under  the  provisiona  of  the  act  of  the  legislature  of 
state  of  Oregon,  approved  October  28,  1872,  known  as 
Le  tide  land  law." 

'he  material  allegatioos  of  the  complaint  upon  which  the 
yer  for  relief  is  based,  are  briefly,  in  substance:  That  in 
rch,  1844,  plaintiff  settled  upon. a  tract  of  640  acres  of 
d,  which  includes  the  said  shore  lots,  in  front  of  which  the 
)  lands  in  controrersy  lie,'  and  that  in  said  month,  plaintiff 
1  out  a  portion  of  the  tract  into  blocks,  numbered  1  to  121, 
1  made  a  map  of  the  same,  known  as  "Plan  of  Astoria, 
t  off  in  March,  1844,"  and  called  "Shively's  Astoria." 
it  on  April  18,  1845,  he  sold  and  conveyed  an  undivided 
-half  interest  in  the  entire  tract  to  James  Welch.  Tbat 
!>T  to  March  13,  1850,  plaintiff,  with  the  knowledge  and 
sent  of  said  W^ch,  added  to  said  plat  other  blocks,  num* 
ed  from  122  to  150,  "located  almost  exclusively  upon  the 
re  of  the  Columbia  river,  between  ordinary  high  and  low 
«r  mark;"  and  that  on  March  13,  1850,  plaintiff  and 
Ich,  "believing  themselves  to  be  each  the  owner  of  an  on- 
ided  half  of  said  lands,"  proceeded  to  divide  the  lota  and 
eks  between  them  by  each  executing  to  the  other  a  qnit- 
jn  deed  to  the  blocks  thus  described  and  set  apart  to  the 
er. 

Itat  after  the  passage  of  the  donation  law,  plaintiff,  with 
knowledge  of  Welch,  was  recognized  as  the  proper  claim- 
of  the  entire  tract  by  the  ofBoers  of  the  land  department, 
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und  was  the  equitable  owner  thereof,  which  was  well 
to  Nancy  Welch,  and  the  title  of  defendants  to  said 
ds  is  f  raadnlent  and  void  as  to  plaintiff,  for  the  reason 
lea  they  procured  their  deed  from  her  to  block  5  and 
well  knew  uid  were  fully  informed  of  the  premises, 
it  defendant  should  be  declared  to  bold  said  title  in 
)r  him,  and  decreed  to  convey,  ete. 
1  this  state  of  facts,  conceded  to  be  true  by  the  dfr- 
,  the  questioD  in  this  case  is,  has  Shively  the  superior 
as  against  tiie  legal  title  t  If  he  has,  then  it  is  the 
'  the  court  to  regard  the  defendants  as  the  tmstees  of 
le  for  the  benefit  of  Shively,  and  to  decree  it  out  of 
3r  Shively 'b  benefit. 

le  consideration  of  fraud,  whether  actual  or  construe- 
nrts  of  equity  have,  as  stated  by  Judge  Story,  adopted 
les  exceedingly  broad  and  comprehensive  in  the  appli- 
Df  their  remedial  justice,  and  especially  where  there  is 
wnceming  property,  they  will  often  interfere  and  ad- 
r  a  wholesome  and  sometimes  even  a  strict  justice 
ir  of  innocent  persona,  who  are  themselves  wiUiout 
1  the  transaction.  (Story's  Equity  Jurisprudence,  sec- 
i65.)     ■ 

in  the  application  of  these  principles  of  remedial  jus- 
ill  courts  of  equity  hesitate  to  fasten  upon  the  con- 
of  a  party  the  duty  of  trustee  in  regard  to  property 
lias  been  acquired  by  artifice  or  fraud,  or  where  either  , 
be  character  of  the  property,  or  the  circumstances 
(vhich  it  is  acquired  or  held,  it  would  be  against  equity 
lit  sueh  party  to  hold  it  except  as  trustee, 
mbtless  would  be  an  impossible  task  to  lay  down  any 
I  rule  whicb  would  be  applicable  to,  or  embrace  every 
able  case  in  which. a  party  would  be  held  to  be  a  con- 
re  trustee.  It  is  said,  however,  that  the  cases  to  which 
etrine  of  remedial  justice  of  courts  of  equity  has  been 
pplicable,  are  generally  cases  "where  there  is  some 
of  duty,  or  want  of  good  faith  and  fair  dealing  on  the 
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f  did  not  consider  the  tide  lands  any  part  or  parcel  of 
i  claim.  The  fact  that  snbsequently  plaintiff,  with  the 
lg«  and  consent  of  Welch,  laid  off  blocks  out  of  these 
ids  adjacent,  to  which  neither  had  any  title,  and  which, 

be  presumed,  both  knew  belonged  to  the  United  States, 
>eeeded  to  interchange  quit-claim  deeds  with  respect  to 
de  lands,  and  also  their  other  lands,  certainly  did  not 
le  effect  to  create  any  equities  or  reserve  any  rights  in 
f  one  or  the  other  in  these  tide  lands.  Nor  were  they 
his  by  reason  of  any  mistake,  or  under  any  misappre- 
1  of  their  rights  or  interests  in  the  tide  lands.  They 
barged  with  a  knowledge  of  the  law,  and  it  must  be 
led  that  they  knew  the  tide  lands  belonged  to  the 

States,  and  under  the  general  policy  pursued  by  the 
nent,  would  revert  to  or  belong  to  the  state  of  Oregon 
he  thm  existing  territory  should  be  admitted  into  the 
as  a  sovereign  state.  To  this  point  there  certainly  is 
r  in  the  circumstances  of  the  transaction,  as  alleged, 
indicates  as  between  the  plaintiff  and  Welch  "any 
of  duty,  or  want  of  good  faith  and  fair  dealing  on  the 

the  person  acquiring  the  property,  etc.,"  to  which  the 
e  of  remedial  justice  as  applied  by  courts  of  equity 
be  invoked.  Both  enjoyed  equal  opportunities  of 
dge;  both  were  in  the  undoubted  and  full  possession  of 
lental  faculties,  and  both  knew  the  tide  lands  in  con- 
y,  which  had  been  platted,  and  which  they  had  appro- 
.  in  the  quit^aim  division  of  1850,  did  not  belong  to 
md,  according  to  the  facts  alleged,  did  not  constitute 
rt  of  the  consideration  for  the  undivided  half  interest 
)riginal  tract  claimed  by  plaintiff  and  conveyed  by  him 
ch. 

lie  case  of  Parker  v.  Rogert,  8  Oregon  R.,  183,  the 
f  McClure,  subsequently  the  donation  patentee,  con- 
a  "full  reservation  of  all  and  every  privilege  around 
:,"  and  the  deed  of  Olney,  to  whom  McClure  and  wife 
iveyed  all  their  interest  in  their  donation  claim  and  all 
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the  riparias  rights  appurtenant  thereto,  contained  a  reser 
tioD:  "Exclosive  of  any  wharfing  privileges,"  and  these 
press  reservations  in  the  conveyances  formed  the  ground  w( 
upon  which  the  case  was  decided.  The  original  conveyai 
between  plaintiff  and  Welch  contained  no  reservation  of  t 
oharacter,  and  from  the  facts  alleged  we  must  presume  We 
succeeded  to  whatever  riparian  rights  were  appurtenant 
his  interest  in  the  claim,  and  we  can  see  nothing  in  the  qi 
claim  transaction  of  1850  analogous  to  or  of  equivalent  fo 
or  effect  to  the  fact  in  the  case  above  cited. 

But  if  we  may  suppose  that  the  plaintiff  and  Welch  aot 
pated  that  they  would  in  some  Way  acquire  title  from  ' 
United  States  to  the  lands  in  controversy  at  the  time  wl 
they  were  contracting  with  regard  to  them,  it  must  be  obser^ 
that  DO  nnderstandiog  or  agreement  is  alleged  by  which  eiti 
party  agreed  that  even  if  title  were  acquired  fr<»a  the  Uoi 
States  by  one  party,  that  such  title  should  be  held  in  trust 
the  other,  according  to  the  map  designations,  or  otherw 
and  even  if  such  agreement  bad  existed  and  was  alleged 
connection  with  the  other  facts,  it  would  not  bring  the  c 
within  the  terms  of  such  agreement.  But  be  this  as  it  m 
there  is  still  another  view  presented  by  the  facts  of  this  ci 
which  we  regard  as  decisive. 

It  appears  that  in  1860,  upon  the  facta  alleged,  tbat  d 
culties  and  misuDderstandiDga  still  existed  between  plain 
and  Welch,  in  respect  to  their  land  claim.  The  donation  li 
law  had  passed  in  1850,  and  plaintiff  claimed  that  "he  ' 
the  only  person  entitled  to  claim  said  donation  land  dait 
but  that  Welch  continued  to  claim  rights  therein  and  to  c 
test  the  application  of  plaintiff  for  a  patent;  and  to  se 
which  contest  and  other  disputes  about  the  effect  of  tl 
previous  agreements,  the  plaintiff  and  Welch  entered  into 
agreement,  the  result  of  which  was  that  plaintiff  and  his  v 
conveyed  by  warranty  deeds,  on  February  18,  1860,  to  W« 
the  west  half  of  200  acres  of  land  in  the  southeast  comei 
said  land  claim,  and  a  larg^  number  of  blocks,  and  to  Nai 
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Welci,  his  wife 
a.  large  nunibeE 
iQ  f  root  of  whi< 
located;  aDd  it 
warranty  deeds 
of  all  the  "resj; 
were  so  accepter 
thereof,  mtkdr 
made  to  the  cla 
Bud  as  a  consei 
1866,  patent  ia 
elaim — the  east 
Jere  was  a  trai 
'aint,  intended 
ntes,  and  to  n 
aim,  the  plain 
fectly  to  Welc 
thout  qnalifie 
their  agrees 
'nt iff  and  wi 

of  which, 
^  waa  the  1 
'  c^laims  that 
t  of  I860  i 
'ta,  and  thai 
>-o»j  from  h( 
^  i*  comes  to 
•■     "their  conti 

*^  much  str 
^li  these  de 
"^■tity  of  lam 
^  conveyed  1 
*  a©  conveyei 
'^  obtained  f 
^<aeration  ol 
*■**»»  and  eont« 
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gOTcrnment.  And  in  such  case,  it  seems  to  us,  that  eqi 
and  justice  would  require  that  Mrs.  Welch  should  bold 
shares  unaffected  hy  her  husband's  contracts,  in  like  man 
as  if  the  same  bad  been  granted  to  her  by  the  United  Sta 
It  is  not  questioned  but  that  tbe  tide  lands  belong  to 
state,  and  that  she  has  the  undoubted  right  to  sell  of  to  rel 
to  sell  them,  as  she  may  deem  best;  or,  if  so  disposed, 
right  and  authority  to  designate  the  persons,  or  classes  of  ] 
■jons,  "authorieed  to  purchase"  the  same.  In  the  ad 
1872,  the  owner  of  property  fronting  or  abutting  upon 
shore  in  front  of  which  the  tide  lands  lie,  have  such  righ' 
purchase,  and  Mrs.  Welch,  or  those  claiming  under  her, 
longing  to  this  class,  have  obtained  tbe  deed  of  the  statt 
the  lands  in  controversy,  and  we  see  nothing  in  the  fact) 
presented  by  the  complaint,  which  would  require  a  courl 
equity  to  fasten  upon  tbe  conscience  of  tbe  defendants 
convert  them  into  trustees  for  the  benefit  of  plaintiff, 
decree  of  the  court  below  is  affirmed. 
Decree  affirmed. 

Waldo,  J.,  did  not  sit  in  this  ease. 


STACKPOLE  V.  SCHOOL  DISTRICT  NO,  5. 
School  Districts — Claiu  Atn>  AonoH  Aqainst. 
dsims  againet  b  school  district  should  b«  presented  to  the  boari 
■chool  directors  before  the   commencBnieiit  of  ao  actioii  thei 
and   the   omiBsion   of   such   allegation   in   the   complaint   ren 
the  same  demarrabte. 
Such  Tcqairement  imposes  no  bardahlp  on  the  elaimant,  and  all 
the  sehoDl  diitriet  an  opportunity  to  paj  vithoat  suit. 
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from  UoioD.    The  facts  are  stated  in  the  opinion, 
Stratton,  for  appellant 
am  t&  Ramsey,  for  reapondent. 
"fc^e  Court,  LoBD,  C.  J. : 
*^*     is  an  action  for  a  breach  of  contract  to  render  services 
*-^^^cher,  and  the  claim  is  for  damages.     The  objection  is 
^*^».e  complaint  does  not  state  facta  sufficient  to  constitute 
■*-^^^  of  action  in  this,  that  it  is  not  averred  that  the  plain- 
^"^"^r  presented  his  claim  to  the  school  directors  before 
^i  X:ig  his  action.    Under  our  statute  the  directors,  in  mak- 
**■    CMntract  with  a  teacher,  act  officially  and  on  behalf  of 
^i^trict,  and  their  powers  as  such  officers  are  limited  by 
"^^'^ ;  and  they  can  only  exercise  such  as  are  expressly  con- 
^^,  or  are  implied  from  the  nature  of  the  duties  imposed 
■**^  law.     (Sec.  37,  sub.  5  and  sec  40.  Geo.  Laws,  510.) 

**  «2eding,  then,  the  validity  of  the  contract,  and  the  breach 
^^-^1,  will  an  action  lie  against  a  school  district  without 
^%^Dg  in  the  complaint  a  due  presentation  of  the  claim  t 
^uU  6  of  sec.  37,  Gen.  Laws,  among  other  things,  provides 
that  the  duties  of  directors  of  school  districts  shall  be  "To 
audit  all  claims  against  the  school  district,  and  to  draw  or- 
ders on  the  clerk  for  the  same; "and  under  the  subdivision  of 
sec.  40,  the  clerk  is  made  the  treasurer  or  cutitodian  of  the 
funds  of  the  school  district,  and  required  to  keep  a.  correct 
account  "of  all  moneys  coming  into  his  hands,  and  all  paid 
out  belonging  to  the  school  district,"  etc.  It  will  thus  be 
Been  by  the  mode  provided  by  statute  that  there  can  be  no 
payment  of  any  claim  by  the  clerk  out  of  any  funds  in  his 
possession  ezeept  upon  an  order  from  the  board  of  school 
directors.  The  board  of  directors  can  not  pay  claims,  as  their 
du^  in  the  premises  is  first  "to  audit,"  and  then  draw  an  or- 
der on  the  clerk  for  the  amount  of  the  claim.  But  before  the 
board  of  directors  can  audit  a  claim  and  draw  their  order  on 
the  clerk  for  the  amount,  the  claim  must  have  been  presented 
to  them.    They  are  not  supposed  to  know  the  nature  and 
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exact  amount  of  every  claim  against  the  school  district,  f 
even  if  they  did,  thia  does  not  relieve  them  of  the '  di 
which  the  lav  imposes  upon  them  to  audit  the  claim  bef 
drawing  an  order  on  the  clerk  for  (he  amount  of  the  sai 
and  bow  can  they  perform  this  duty  unless  the  claimant  t 
presents  his  claim  to  themt  We  are  not  to  presume  t 
these  provisions  of  the  law  were  not  intended  to  serve  so 
worthy  purpose,  and  to  he  observed;  but  if  every  claim: 
against  the  district  may  sue  on  his  claim  without  regard 
them,  it  is  possible  to  render  them  absolutely  nugatory, 
certainly  imposes  no  hardship  on  t&e  claimant  to  require  1 
to  present  his  claim  to  the  board  of  directors  to  be  audi 
before  suing  thereon,  and  to  afford  the  school  district  an 
portunity  to  pay  without  suit.  If  he  is  dissatisfied  with 
determination  of  the  board  of  directors,  after  they  have  p 
ceeded  to  act  upon  his  claim,  and  have  disallowed  it  whc 
or  in  part,  he  may  then  commeDCe  his  action  against 
school  district;  but  until  he  has  presented  his  claim  to 
board  to  be  audited,  and  they  have  failed  or  refused,  ad 
consideration  thereof,  to  allow  the  same,  or  some  part  of 
be  should  not  be  permitted  to  maintain  an  action  against 
school  district.     IForbes  v.  School  District,  10  Wis.,  118.) 

We  think  the  policy  of  the  law  in  not  allowing  evi 
claimant  against  a  school  district  to  annoy  and  harass 
with  a  law  suit,  before  submitting  his  claim  to  the  board,  i 
wise  and  salutary  one,  and  calculated  to  avoid  much  unnei 
sary  litigation  and  expense  to  the  school  district. 

This  complaint  contains  no  averment  that  the  claim  in  qi 
tion  was  ever  presented  to  the  board  before  the  commet 
ment  of  this  action,  and  it  follbws  from  the  foregoing  vii 
that  the  judgment  must  be  reversed. 

Judgment  reversed. 
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SLOPEB  AND  KELSO  v.  CARET. 

Noncz  or  Afpx&I/— SnmcE  bt  Comstulk. 
iftnt«  of  *  eonstkblethftt  he  Mrved  »  notice  of  appeal  from  tho 
fment  at  a  joitice'e  court  in  the  conntj,  but  did  not  designato 
precinct,  was  not  mlBcient  proof  of  MrrieB  to  give  the  circuit 
rt  juriidietion  on  appeaL 

SAL  from  Polk.    The  facta  are  stated  in  the  opinioo. 
nea  <&  ThayeT,  for  appellaat. 
um  A  BamaeVi  for  respondent, 
he  Court,  Watson,  J. : 

appellant  attempted  to  take  an  appeal  from  the  judg- 
>f  the  justice's  conrt  for  Monmouth  precinct,  to  the 
court  of  Polk  county.  The  service  of  the  notice  of 
was  made  by  the  constable  of  Monmontb  precinct. 
ily  proof  of  service  was  his  certificate  that  he  served 
jpondents  personally,  in  Polk  county,  Oregon.  The 
court  dismissed  the  appeal  on  account  of  the  insuffi- 
of  this  proof  of  service.  See.  517  of  the  code  gives 
istable  in  such  cases  the  same  right  to  serve  the  notice 
[oes  the  sheriflE.  Such  we  conceive  to  be  the  correct 
iction  of  that  section.  But  neither  the  constable  nor 
can  make  such  service  in  bis  official  character  outside 
territorial  jurisdiction,  unless  expressly  or  impliedly 
ized  so  to  do  by  statute,  and  a  return  of  service  by 
under  his  official  certificate  alone,  at  a  place  outride 
bailiwick,  is  no  proof  of  service.  (17  How.  Pr.,  477;  9 
*r.,  61.)  This  case  is  distinguishable  from  that  of  ser- 
t  a.  summons  or  other  process  issuing  from  justice 
which  may  be  served,  under  some  circumstances,  in 
irecincts  than  the  one  in  which  the  court  is  held.  Be- 
pressly  authorized  by  statute  ^  make  the  service  in 
istances,  without  any  limitation,  we  think  the  power  to 
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>PEAi>  from  Multnomah,    The  -facta  -  aM  stated  lU  tha 

ion. 

Uliam  Strong  <£  Sons,  and  SeUinffer  is  Qta/rin,  for  appel- 

iharri^  Voman;  at  the  time  thh  mortgage  was  made, 
QOt  bound  by  auj  eavenant  in  a  mortgage.     (Code,  pBg4  \ 

le  propetly  of  the  wife  Si  not  enbjeefi  to  the  d^ta  of  the 
and.  ( CoDstitutioa  of  Oregon,  page  95'of  Code.)  ' 
ine«,  if  she  binds  her  s^arate  property  as  seenrity  only, 
lier  husband 'a  debt,  and  all  parties  hdve  knowledge  of 
'act,  ber  liability  asd  the  Habili^.  of  her  property  ceases ' 
1,  by  either  the  active  or  paasivo  act  of  the  creditor,  tlM  i 

for  wliich  ahe  becomes  aecority  becomes  barred  or  in-  - 
ble  of  enforcement. 

lis  is  the  reasoning  upon  whiob  is  based  the  mle,  that 
extension  of  time  will  release  a  surety — a  mle  noi^  thor- 
ny well  established.       (17'  Johns.,  384,  in  Am.  Deo.,  415, 
notes;  yfaXkwr  t.  QoldxaaXh,  1  Or.,  161.) 
lat  Mrs.  Holland  could  show  by  parol  that  she  was  snrety' 

as  against  all  those  who  had  knowledge  that  such  was 
relation  to  the  contract.  (See  4  New  Hampshire,  22,  in 
\si.  Dec,  p.  414,  and  notes.) 

.  Eillin,  for  respondent. 

a  action  on  a  sealed  contract  can  be  maintained  within 
years.  (Code,  page  106,  sec.  3.)  And  the  same  statute 
lies  to  suits.  (Civil  code,  sees.  378,  743.) 
.  suit  to  foreclose  a  mortgage  may  be  maintained  in  this 
e  even  where  there  is  in  it  no  promise  to  pay  and  the 
ute  baa  run  on  the  note.  [Myer  v,  Beal,  5  Or,,  130,  and 
s  there  cited;  31  Am.  Rep.,  38;  15  N.  Y.,  505;  14  N.  T.,. 
2  Jones'  Mortgages,  sec.  1,204;  7  Paige,  469;  2  Wood- 
7  &,  Minot,  403.) 

'.  may  be  claimed  that  Margaret  will  have  no  recourse  if 
lands  are  now  sold  to  pay  the  debt,  but  this  is  a  mistake. 
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a».tl)QfaD8e  of  aation,  dofV  m\  actjrue  to  tb«  sj0t^  outi: 
has  paid  the  debt.  (Brandt  on  Suretyship,  sees.  176,  ] 
Dennison  y.  Soper,  33  Iowa,.  1,83,)  .    ,^ 

By  the  Court,  Lord,  C,  J. : 

This  is  B  suit  to  foreclose  a  'moilgage  exeonteS  to  Ja 
Morris,  in  September,  1872,  by  the  defendants,  Patrick  ] 
land  and  Margaret,  bis  wife,  upon  the  separate  property 
the  wife,  to  secure  the  note  Of  the  ho^andand  wife;  of 
same  date.  By  an  assignment  duly  made  the  pliuntifiC  is 
owner  and  holder  of  the  mortgage.  As  a  defense  to  the  f 
cfoBure  the  defendant,  Margaret  Holland,  answered  and  i 
tends,  substantially,  ss  follows :  That  the  debt  for  which 
note  was  given,  and  to  secure  which  the  mortgage  was. 
cuted,  was  the  debt  of  her  husband,  and  that  by  the  execn 
of  the  mortgage  upon  her  separate  property  she  bee 
Merely  surety  for  hiin,  and  that  Morris,  and  those  dain 
under  him,  knew  that  said  promissory  note  was  the  sole  ( 
gatiou  of  Patrick  Holland,  and  that  the  land  described  in 
mortgage  was  her  separate  property.  The  answer  of  Pat 
Holland  is  to  the  same  effect. 

To  each  of  these  answers  demurrers  were  sustained, 
court  deciding  that  the  matter  set  up  did  not  ooastitnte 
defense  to  the  suit. 

A  decree  was  entered  against  Patrick  Holland  for 
amount  of  the  note,  and  against  both  defendants,  forecloi 
the  mortgage,  and  directing  the  sale  of  the  lands  to  pay 
debt,  but  rendering  do  decree  against  Margaret  Holland 
sonslly  for  the  money. 

There  are  two  questions  to  which  reference  is  made  in 
brief  of  appellants,  although  little  discussed  at  the  argum 
which  may  be  disposed  of  at  the  outset:  First,  that  it 
been  decided  in  this  state  that  premises  which  are  mortgi 
can  be  subjected  to  the  payment  of  the  debt  secured  by 
mortgage  after  the  statute  of  limitations  has  run  against 
note.     {Myer  t.  Beat,  5  Or.,  131.)     And,  second,  that  a  t 
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man  has  a  right  to  sell  or  mortgage  hor  separate  prop- 
ir  th«  payment  Of  her  husband's  debts.     {Moore  v. 

6  Oregon,  274.) 

conceded  by  the  demurrer  that  Mrs.  Holland  mort- 
tier  separate  property  to  secure  the  payment  of  a  note 
'  husband's  individual  benefit,  and  that  the  plaintiff, 
ose  under  whom  he  claims,  had  actual  knowledge  of 
acts.  But  the  only  result  of  this  Was  to  eatablisb  the 
1  of  principal  and  surety  between  Patiiek  Holland,  thfr 

and  his  wife,  the  mortgagor  of  her  individual  prop- 
nd  dhai^  the  plaintiff  with  notice  of  ber  attitude  of 
to  ber  husband,  so  that  any  act  done,  or  suffered  to  bd 
vhidi  would  iterate  to  discharge  a  surety  personally 
the  wife  might  avail  herself  of  to  secure  the  discharge 
mortgage  upon  her  separate  property. 
Brandt,  in  bis  work  on  suretyship,  says:  "While  a 
i  woman  cannot  usually  become  personally  bound  for 
its  of  her  husband,  riie  may  ordinarily  pledge  or  mort- 
er  separate  property  for  his  debts,  and  if  she  does  so, 
roperty  occupies  the  position  of  a  surety  or  guarantor, 
ill  be  dischai^ed  by  anything  that  would  discharge  » 
or  guarantor  who  was  personally  liable."  (Brandt  on 
ship  and  Guaranty,  section  22,  and  authorities  cited  in 
) 

\pear  v.  Ward,  20  Cal,  674,  Mr.  Chief  Justice  Field 
'And  her  character  as  surety  is  not  affected  by  the  fact 
le  debt  secured  is  the  debt  of  ber  husband.  With 
:  to  such  debt  she  holds  ber  property  as  absolutely  free 
agh  she  were  a  feme  sole.  As  surety  for  the  debt  of 
sband  she  is  entitled  to  all  the  rights  and  privileges  of 
laracter." 

in  Banning,  et  ol.,  v.  Wolf  and  wife,  3  Minn.,  207, 
irt  say:  "A  married  woman  may  pledge  her  separate 
to  secure  the  debt  of  her  husband,  and  becom<e  his 
y,  and  she  is  entitled  to  the  same  rights  and  immu> 
IS  attach  to  the  relation  of  principal  and  surety  between 
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8traiig><»8. "  Indeed,  the  authorities  indicate  the  principle 
liiw  to  be  neU  settled,  that  when  mioh  a  relationship  is  esti 
lished — and  it  is  here  conceded — the  wife,  and  those  (daimi 
under  her,  are  entitled  to  all  the  beneficial  rights  and  pii 
leges,  legal'  and  ectuitable,  iaeident  to  that  relation,  as  tnii 
so  as  any  otiier  surety  whatever.  (See,  also,  Agnew  v.  M 
riU,  10  Minn.,  310}  The  Bank  of  Album  v.  Bums,  et  i 
46  N.  T.,  207;  Story's  Eq.  Jur.,  sec.  1,373;  Wilcox  v.  Toi 
U  Mo,,  388  J  Gahn  v.  MincoTintte,  U  Wend.  R.,  312.) 

Mrs.  Holland,  then,  upon  the  facta  alleged  by  way  of  < 
fense,  simply  occupied  the  position  of  a  surety,  and  as  su 
Ei&y  avail  herself  of  any  right  or  remedy  incident  to  tl 
relation  fot'  a  defense.  But  facts  which  merely  allege  ra 
relationship  ace  not  sufficient  alone  to  constitute  a  defen 
unless  accompanied  by  such  other  facts  and  circumstances 
would  operate  to  discharge  a  surety ;  as,  for  instance,  that  I 
creditor  and  principal  debtor  made  a  valid  agreement  for  I 
extension  of  time  for  the  payment  of  the  debt  without  1 
consent  of  the  surety.  But  no  fact  or  circumstance  of  t 
character,  or  of  any  other,  is  alleged.  The  defense  stops  sh< 
off  with  the  bare  statement  of  facts  which  establish  the  re 
tionship  of  principal  and  surety,  without  the  addition  of  a 
other  facts  whatever,  much  less  such  facts  as  would  oper; 
to  destroy  that  relation  and  discharge  the  surety.  It  is  i 
pretended,  nor  alleged,  that  there  is  any  fraud  or  misrep 
aentatton,  or  any  illegality  in  the  principal  contract,  and  it 
conceded  that  mere  forbearance,  or  delay  of  the  credi' 
toward  the  principal,  will  not  discharge  the  surety.  1 
facts  alleged  were  clearly  insufficient  to  constitute  a  defen 
and  the  court  below  committed  no  error  in  sustaining  I 
demurrer. 

Decree  affirmed. 
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land  situated  in  UmatiUa  oity,  in  said  oonotj,  and  for  a  c 
Viyaniie  lo  them  of  any  title  appellants  m^bt  have  aoqui 
therein.  The  eirenit  court  rendered  a  decree,  pro  forma, 
the  respondents,  as  it  is  understood,  to  facilitate  an  app 
and  the  final  determination  of  the  cause  in  this  court. 

Appellants  claini  through  intermediate  conveyances  fi 
Jesse  S.  Lnrchin,  who,  they  allege,  obtained  title  to  the  pn 
isea,  as  a  pre-emptor,  under  certain  acts  of  the  8tat«  legij 
ture.  The  first  of  these  acts,  entitled,  "An  act  to  provide 
the  possessory  and  pre-emptory  rights  of  500,000  acres 
land  donated  to  the  state,"  was  approved  October  19,  IS 
and,  in  substance,  provided,  that  any  citizen,  or  person  hav 
duly  declared  his  intention  to  become  a  citizen  of  the  Uni 
States,  might,  in  eonformitry  with  its  requirements,  locat< 
tract  of  land,  containing  not  less  than  40  nor  more  than  ; 
acres,  upon  any  lands  of  the  United  States,  whether  sorve; 
or  unsurveyed,  subj^t  to  location  as  part  of  the  500,000  ac 
accruing  to  the  state  of  Oregon,  on  her  admission  into 
union,  by  virtue  of  the  8th  section  of  the  act  of  Congri 
«ntitled,  "An  act  to  appropriate  the  proceeds  of  the  sales 
the  public  lands,  and  to  grant  pre-emption  rights,"  appro' 
September  4,  1841,  and  by  making  the  prescribed  applicat 
therefor  to  the  governor,  and  obtaining  bis  approval  then 
become  entitled  to  possess,  control  and  pre-empt  the  sa 
upon  certain  other  conditions  therein  specified  as  to  paym 
of  interest,  the  time  and  maniier  of  making  payment  of 
principal  being  expressly  reserved  as  a  subject  for  tnt 
legislation.     (Sess.  Laws,  1860,  p.  55.) 

A  subsequent  act,  entitled,  "An  act  to  provide  for  thd  lo 
tion  of  the  public  lands  donated  to  the  state  of  Oregoi 
approved  October  15,  1862,  recognizes  the  validity  of  lo 
tions  made  under  the  previous  act,  designed  evidently 
render  such  locations  effectual,  requires  all  persons  h&V, 
made  such  locations  to  pay  the  state  for  the  lands  embra< 
therein,  at  the  rate  specified  in  the  previous  act,  viz. :  one  c 
lar  and  twenty-ftve  cents  per  acre.    (Gen.  Laws,  1862,  p.  10 
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s«xt  and  Mat  act  A£  the  lesislatate  upoB  the  subject 
iprovdd  Octfibdr  26, 1868,  and  cootaioed  this  proviEion; 
persfiji  vha  had  a  vsjid  right  o£  p]re<emptiOD  on  any 
iisbrwed.io  the  500,000  acre  tract,  gractfid  to  tJb«  s^e 
act  of.  Congress  of  Sept«inb«  4,  1841,  prior  to  Jun« 
1,'Or.whD.AbaU  be  .a  siicaeasor  in  inters  to  Bui^:pce' 
>n  right,'  shall  b4  allowed,'  upon  complyiag;  with:  the 
iom  x}f  this  acti  to  pnrdhaae  the  same  at  oae  dollar  aod 
■-five  ceilta  per  acre,  iacurrenoy," 
I  shows, 'we  thii^  b^ond  questios,  that  LnrcloD  m^de 
aUon,  iocbidin^Tthe  liHid  iQ  IitigfttioQ-ltere,->iiader  the 
October  19,  1860,  and  preseifted  his  applieatjon  ttere- 
□foTTpabl;  to  its  i*eiiuirerDento,  to  the  governor,  by  whom 
duly  approved  on  September  19,  1863.  The  oTiginsl. 
ktioo,  with. the  gOverdOr's  approval  endorsed  thereon,  is 
E  the  evidence  in  the  ease.  But  the^e  facts  are  hardly 
Verted  by  respondents,  and  may  safely  be  assumed  as 
stablished>  And  there  is  just  as  little  gronnd  to  con- 
e  faotef  Lurohin 's  payment  for  the  laud  covered  by  his 
n. 

J.  Gibbs  testifies  that  the  money  was  received  from 
n  and  paid  into  the  state  treasury.  Mr.  Gibbs  was 
or  of'the  state  at  the  time  of  this  transaction,  and  tct- 
knd, commissioner  for  the  state,  under  the  act  of  Ooto- 
,  1862.  A  certificate,  dated  May  20,  1863,  signed  by 
I  governor,  appeare  in  the  evidence,  which  recites  pay- 
)y  Lurchin  for  said  lands.  ■  An  entry  upon  the  record 
y  the  state  treasurer  at  the  time,  a  certified  copy  of 
is  also  in  evidence,  shows  that  this  money  was  paid 
le  state  tr^tsury  by  Mr.  Qibbs,  as  money  received  from 
n,  <m  the  6th  day  of  Jtme,  1863.  In  a  fecial  message 
legislature  in  1864,  Governor  Gibbs  mentions  the  loea- 
id  payment  of  Jesse  S.  Imrchin,  among  others,  under 
evious  acta  of  October  19,  1860,  and  October  15,  1862, 
fers  to  "a  list  of  lands  sold,  hereunto  attached."  This 
obliahed  in  connediion  with  the  special  meeaaga,  and 
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verified  by  tbe  official  certificate  of  the  sta^  treaaarer,  : 
the  names  of  locators  and  ntunber  of  acres  located, 
amount  of  paj'meDt  by  each,  bnt  does  not  show  any  loe 
or  payment  by  Larchin.  Upon  thia  discrepancy  alon 
■poadents  rely  to  rebut  the  evidence  of  payment  atFordc 
the  testimony  and  certificate  of  Mr.  Qibbs,  aad  tbe  enti 
the  state  treasurer's  reeofd.  That  entry  shows  paymei 
Jane  6, 1863,  and  tbe  firat  payment  mentioned  in  the  cer 
list  accompanying  the  speoial  message  bears  date  Septe 
24,  1863,  over  three  months  afterwards,  and  the  list  itsi 
certified  to  under  date  of  September  7,  1861.  (House  . 
nal,  1864,  appendix,  194.) 

It  is  certainly  much  more  reasonable  and  just  to  cone 
under  all  these  circumstances,  that  Lnrchln's  location 
payment  were  omitted  from  this  list  through  the  oversig 
tbe  state  treasurer,  in  making  np  the  list,  than  that  Gov< 
Gibbs  made  an  incoirect  or  false  statement  concerning  it, 
in  his  certificate  and  message,  and  subsequently  in  his  s 
testimony,  and  also  that  tbe  entry  of  payment,  on  the  1 
of  the  same  state  treasurer,  was  either  a  mistake  or  a  for 
We  regard  the  fact  of  payment  by  Lurchin  to  the  sta 
conclusively  establiahed  by  the  proof. 

The  lands  embracing  the  Lurchin  location  were  select* 
the  state,  in  conformity  with  tbe  requirements  of  the  a 
Congress  of  September  4,  1841,  on  June  26,  1868,  aD< 
selection  was  finally  approved  by  the  proper  departmei 
the  general  government  on  February  12,  1870.  By  join' 
olution,  adopted  February  9,  1871,  Congress  asented  t 
application  of  the  proceeds  of  the  500,000  acres  granti 
the  Btate  by  the  act  of  1841,  for  intern^  improvemenl 
the  support  of  eommon  schools,  as  provided  in  section 
article  8  of  the  state  constitution.  On  Septdmber  26, 
tbe  respondent,  Paige,  under  whcon  the  other  respoui 
claim,  obtained  a  deed  from  the  board  of  commissioner 
the  sale  of  school  lands,  for  the  portion  of  the  land  embi 
in  tbe  Lurchin  location,  which  is  in  litigation  in  this  si 
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jre  clearly  of  the  opinioa  that  LarcblD,  or  his  saece»- 
iBterewt,  were  entitled  to  the  deed  from  the  state  io- 
f  Paig<i.  The  Sth  section  of  the  act  of  Congress  of 
ber  4,  1841,  operated  as  a  present  grant  t«  the  new, 
hereafter  admitted  into  the  nnion,  of  which  Oregon 
B.  The  words  of  the  seetion  in  respect  to  such  new; 
re:  "And  there  sha,ll  be  and  hereby  ia  granted  to  each 
ite  that  shall  be  hereafter  admitted  into  t2ie  onion, 
ick.«4>nitsi(m,"  ete.  {Dm  v.  Ueador,  16  CaL,  295;. 
ibvrg  T.  Borriman,  21  Wall.,  44.)  The  selection  by 
X,  in  sneh  manner  as  might  be  prescribed  by  its  l^i*- 
was  only  necessary  to  identify  the  subject  of  the  grant.. 
>  to  the  tracts  so  selected  related  back  to  ita  admiasioia 
i  nnioQ.  {Leavenworth  B.  B.  Co.  v.  Vniied  St^tet,  2 
J3.) 

ne  conceive  Larchin'a  rights  would  liave  been  the  same 
le  state  sriectioD  on  June  26,  1S68,  if  the  title  of  the 
ad  not  commenced  until  that  time.  "A.  legislative 
perates  as  a  law,  as  well  aa  a  transfer  of  the  property, 
1  such  force  aa  tile  intent  of  the  legislature  requires." 
•.nbvry  v.  Bmriman,  tapra.) 

legislature  may  as  well  provide  by  law  for  the  disposal 
erty  to  be  acquired  by  the  state,'  ag  for  the  disposal  of 
alceady  belongs  to  it.  And  if  the  intention  is  clear, 
will  operate  upon  the  future  acquisition.  This  propo- 
rill  hardly  be  questioned.  It  ia  an  inevitable  deduo- 
)m  the  very  notice  of  law. 

the  manifest  purpose  ot  the  several  acts  of  the  state 
ore,  before  referred  to,  was  to  enable  the  class  of  per^ 
ovided  for,  complying  with  their  provisions  as  to  lands 
g  to  the  state  under  the  act  oi  September  4,  1841. 
;ht  to  obtain  snch  title  by  such  persons,  upon  such 
ince,  was  designed  to  be  exclusive,  or,  in  the  language 
acta  themselves,  the  "right  to  pre-empt."  Upon  the 
a  by  the  state  of  the  tract  covered  by  Lnrchin  's  loca- 
part  of  the  500,000  acres  granted  to  the  state  by  said 
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set  of  Congresa,  his  right  to  pre-empt  the  Bome  became 
feet,  and  upon  his  making  payment  for  the  same  he  b€ 
fully  entitled  to  a  deed  from  the  state  therefor,  {Shipl 
Cowan,  1  Otto,  330.) 

It  is  claimed,  howeyer,  on  behalf  of  the  respondents, 
his  payment  was  not  snfBeient  in  amount.  It  was  at  th< 
of  only  one  dollar  and  twenty-five  cents  per  acre  for  the 
located.  It  is  insisted  that  he  should  have  paid  an  addit 
sum,  equal  to  the  difference  between  the  amount  paid  an 
full  price  of  320  scree,  at  the  same  rate  per  acre,  unde 
requirements  of  an  act  of  the  legislature  approved  Oc 
22,  1864.  There  are  two  answers  to  this  objection,  eitb 
which  is  sufficient.  In  the  first  place,  the  provision  cited 
this  act  refers  expressly  to  "settlers"  under  the  act  itseli 
in  the  second  place,  the  official  list  in  evidence  shows 
was  no  deficiency  in  quantity  in  the  state  selection,  inch 
the  tract  covered  by  Lurcbin's  location.  And  besides 
the  act  of  October  26,  1868,  contains  an  express  prov 
as  we  have  already  seen,  for  payment  in  such  cases  a 
present,  at  the  rate  of  one  dollar  and  twenty-five  cent 
acre  in  currency  for  the  quantity  actually  located. 

It  aeems  to  us  quite  unimportant  whether  Lurchin's 
tion,  nnder  the  act  of  October  19,  1860,  was  intended  b; 
act  to  operate  as  a  state  selection,  or  whetber,  if  so  inte: 
liiere  was  &  sufficient  compliance  with  the  requiremen 
sueh  act  on  the  part  of  the  state  authorities  to  render  it 
as  such  selection;  or,  indeed,  whether  or  not  these  prov: 
themselves  wete  valid.  He  claimed  under  the  law  o: 
state,  which  gave  him  the  right  to  locate  and  pre-empt  i 
the  right  of  the  state  t6  ench  lands,  and  its  subsequent 
tion,  in  the  same  right,'could  not  but  have  enured  t 
benefit. 

The  respondent,  Paige,  applied  for  and  obtained  bis 
from  the  'State  board  of  commissioners  for  the  sale  of  a 
lands,  for  the  land  in  controversy,  after  its  selection  b; 
iftate  a»  part-  c^  the  500,000-acres'granted  by  the  Sth^st 
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2  Iowa,  1;  Taylor  v.  Brown,  5  Cranch,  234;  Moran  v.  Pai- 
m«r,  13  Mieh:,  367;  Mayer  v.  McCuUock,  1  Ind.,.339.) 

Rdepondents'  counsel  further  claim  that  the  act  of  tlie 
board  of  commissioners,  in  makiog  tbe  deed  to  Paige,  oper- 
ated as  a  final  adjudication  of  the  right  to  the  land  in  con- 
troversy in  hiB  favor,  and  is  conelualve  of  the  whole  question 
here.  In  Cospe  v.  Brooks,  8  Or.,  222,  this  oourt  held,  that 
the  decisions  of  this  board  could  not  be  reviewed  by  writ  of 
review  in  the  courts.  But  Judge  Boise,  in  delivering  the 
opinion  of  the  court  in  that  case,  takes  occasion  to  say:  "The 
board  is  the  land  department  of  tliis  state,  and  their  decisions 
as  to  who  shall  receive  a  pateat  to  land  is  conclusive  in  the 
courts.  But  the  courts  may,  on  a  proper  showing,  decree 
that  the  patentee  holds  the  land  as  the  trustee  of  one  having 
a  better  right  in  equity."  The  right  to  resort  to  a  court  of 
equity,  in  a  case  of  this  nature,  is  here  distinctly  asserted, 
and  the  necessity  for  adopting  such  a  course  clearly  shown. 
No  relief  could  be  had  from  a  court  of  law  against  a  party 
wrongfully  obtaining  a  state  deed.  The  decree  of  the  circuit 
court  must  be  reversiid,  snd  a  decree  entered  for  appellants, 
as  prayed  for  in  their  oomplaint,  for  conveyance  of  title,  with 
costs. 

LoBD,  C.  J.,  concurring. 
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aay:  "Such  an  accusation,  by  either  the  husband  or  ' 
against  the  other,  has  often  been  held  sufficient  cause  & 
divorce,  and  many  (Uvorces  have  been  granted  for  such  cai 
and  it  i^  now  the  settled  law  of  this  state  that  suoh  aeciisa 
is  sufficient  ttause  for  a  divorce.  But  while  oouns^  for 
appellant  concede  that  this  accusation  may  be  sufficien 
some  cases,  they  still  claim  that  it  is  not  sufficient  in  this  { 
because  these  accusations  were  made  after  the  partios  i 
separated  and  had  ceased  to  live  together  as  husband  and  \ 
We  think  this  makes  no  difference,  for  neither  a  husband 
wife  can  claim  a  right  to  continue  the  marriage  relation  w 
falsely  charging  the  other  with  unehastity.  No  domi 
happiness,  or  peace  can  be  expected  to  exist  between  pai 
thus  falsely  criminating  each  other." 

Now  the  complaint  in  this  case  does  allege,  in  direct  te: 
that  the  defendant  charged  the  complainant  not  only  ' 
familiarity  with  gentlemen  of  her  acquaintance,  but  with 
chastity — with  infidelity  to  her  marriage  vows — and  by 
son  thereof,  with  being  afSicted  with  a  loathsome  vim 
disease,  which  the  complainant  bad  communicated  to  '. 
and  which  fact  he  had  repeated  to  their  neighbors,  to 
great  shatne  and  scandal.  Certainly  no  more  cruel  nor  br 
method  could  have  been  selected  to  wound  the  feelings 
chaste  wife,  and  cause  her  the  most  poignant  grief,  thai 
cusations  thus  made  by  her  husband.  For  they  involved 
only  the  charge  of  adultery,  but  of  that  vile  and  miscell 
ous  sort  which  bore  him  the  twin  fruits  of  dishonor 
disease.  And  if  these  accusations  were  false,  as  aUege< 
be — if  his  wife  had  kept  a  stainless  purity  of  life,  and  a 
faith  to  her  marriage  vows — then  the  uttering  of  such  I 
and  slanderous  accusations  against  her  fair  name  and  f 
was  cruel  treatment  which  furnished  her  a  just  ground 
the  dissolution  of  the  marriage  tie,  and  the  court  below 
not  err  in  granting  her  prayer  for  a  divorce. 

The  next  and  only  question  is,  does  the  evidence  sustaii 
facts  alleged  in  the  complaint!     It  appears  that  soon  t 


&BS'  MoMaban  v.  McMahah.  [Saj 

Opinion  of  th«  Court — I^rd,  C.  J. 

would  aeem,  to  fasten  more  6rtaiy  the  truth  of  his  dbi 
against  the  lodge,  and  evidently  to  wound  more  deeplj> 
already  lacerated  feelings,  undertook  to  name  the  gentlt 
from  whom  he  professed  to  derive  this  information,  and  " 
he  declared  would  confirm  the  truth  of  his  statements, 
snflicient  to  say  that  the  gentlemen  referrad  to,  when  w 
in  this  case,  denied  any  suoh  conversation  or  statements. 

This  was  the  beginning  of  .their  troubles,  and  from 
time  until  their  final  separation,  several  months  afterv 
occur  a  series  of  circumstances  which  it  is  nnoecessar 
detail,  but  in  which  her  conduct  is  suspected  and  impu 
for  trifling  and  often  imaginary  causes,  and  charges  of  i 
tal  infidelity,  either  directly  or  indird«tly,  reiterated 
repeated,  which,  judged  by  the  evidence,  were  untrue, 
even  the  expln nations  of  the  defendant's  testimony  fa 
furnish  the  slightest  ground  c^  justification.  The  resu 
all  this  was,  that  she  became  miserable  and  unhappy,  anc 
health  impaired,  under  the  accumulated  weight  of  thesi 
eusations  and  grievances;  and  doubtless,  conscious  tha 
domestic  peace  or  happiness  could  edst  in  the  absent 
respect  and  confidence,  she  finally  told  the  defendant  that 
must  separate ;  in  brief,  that  it  was  impossible  for  thei 
live  longer  togeth^  while  he  continued  to  suspect  and  i 
accusations  against  her  chastity.  .And  just  here  his  eon 
seems  to  indicate  that  be  had  compassed  his  end,  and  inte 
to  force  a  separation,  then  and  there,  which  should  be  t 
for  to  insults  and  injuries  already  inSicted,  he  deliben 
made  a  charge  which,  to  a  sensitive,  refined  and  virt 
woman,  must  have  infiict«d  pain  not  less  intense  and  i 
than  brutal  blows.  He  declared  that  she  had  th.;  ven 
disease,  and  had  communicated  it  to  him,  and  that  he  vt 
swear  to  it  on  a  stack  of  bibles  as  high  as  he  could  reach ; 
not  content  with  making  this  accusation  to  her  face,  h 
peated  it  to  Mr.  Brandon,  a  neighbor,  all  of  which  he  ac 
in  his  tdstimony,  and  says:  "llr.  Brandon  said  'if  my 
would  serve  me  in  that  way  I  would  leave  her  right  ol 
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Moreover,  when  interrogated  in  .respect  to  this  disease,  for  the 
purpose  of  ascertaining  the  facts  or  truth  about  it,  the  evi- 
dence discloses  that  he  had  consulted  no  physician,  that  he  had 
''treated  it  himself ,  from  what  he  had  heard  others  say  who 
were  afflicted  with  it";  and  finally,  when  asked  whether  "he 
ever  had  any  pasonal  experienea  with  the  disease  himself," 
he  sought  to  stop  the  investigation  by  declining  to  answer  the 
question. 

£ome  argument  was  made  to  the  effect  that  this  disease 
might  exist  and  be  communicated  to  a  husband  by  a  virtuous 
wife ;  that  such  might  be  the  facts  in  this  case,  and  that  the 
accusation  did  not  therefore  necessarily  include  a  charge  of 
adultery.    The  record  in  this  case  forbids  any  such  inference 
or  conclusion.    What  he  intended  and  meant  by  this  accusa- 
tion, and  how  it  was  understood  by  his  wife,  and  by  Mr. 
Brandon,  when  repeated  to  him,  in  the  light  of  what  had 
Preceded  it,  is  a  matter  too  plain  for  construction,  argument 
or  comment.    It  is  true  he  went  to  see  her  after  the  separa- 
tt>i2,  aud  requested  her  to  return  to  his  home;  but  there  were 
otter  consequences  growing  out  of  the  separation,  the  record 
<&e/o8es,  which  might  have  induced  this,  independent  of  the 
^consistencies  of  his  own  conduct,  if  he  believed  in  the  truth 
V  ^w-lastt  he  had  sworn  to.    It  must  be  observed  that  both  of 
<iese   i>arties  had  been  previously  married,  and  were  near  the 
^^^Mcii^n  of  life.    The  defendant  admits  that  his  wife  alwa3r8 
^^"^^i^t'ed  with  the  best  people  in  the  community.    Indeed, 
^^iir     Neighbors  are  unanimous  in  their  testimony — some  of 
whoto.      lad  known  the  plaintiff  for  thirty  years — ^in  bearing 
testixQ^^^ny  to  her  worth  and  high  standing  as  a  chaste,  refined 
and   ^^"timable  lady.    Prom  the  record  before  us  we  discover 
noexrr-cz^r,  and  the  decree  of  the  court  below  is  affirmed. 
'^^^^X'ee  affirmed. 

S4 


Knott. Bbob.  v.  Jbf'm  St.  Fkwt  Co.      [Sup.  C 


SrllBbn*. 


KNOTT  BROS.  v.  JEFFERSON  STREET  FERRY  CO. 
Febbiks — Application  foe  Licensb— Advbmabt  Pabtiks. 

Th«  owners  of  a  t«iTj,  without  eicluaive  privileges,  are  not  thereby  < 
titled  to  appear  as  adTersarj  parties  in  a  proceeding  in  tfa*  oom 
court  on  the  appIicKtiou  of  another  tor  liettue  to  keep  a  fwij'U 
different  point  on  the  same  stieam.  Sot  eaji  tbay  <)uMti«B  tlia  rt 
nlaritj  of  such  proceeding  bj  writ  of  review.  * 

The  owner  of  a  tract  of  land,  eonvejad  hj  metes  and  bounds,  withe 
reference  to  anj  street,  aequirea  no  title  to  the  aoil  in  any  adjoin! 
fltreet  tubsequentl/  dedicated  bjr  hl»  grantor. 

Tlie  preference  to  keep  a  ferry,  given  by  itatnte  to  the  owner  of  the  li: 
adjoining  or  embracing  the  laka  or  atMaai  where  snah  f^rry  ie  ft 
posed  to  be  kept,  does  not  belong  to  the  granteee  of  «uch  owner 
an  exclusive  right  merely  to  use  his  land  for  landing  places  for 
particular  ferry,  other  than  the  one  proposed. 

Appeal  from  Multnomah. 

This  was  a  writ  of  review,  issued  from  the  circuit  ooart  fi 
Multnomah  county,  upon  the  petition  of  the  appellant^, .  f < 
the  purpose  of  examining  the  record  of  the  county  court  < 
that  county  in  a  proceeding  for  granting  a  ferry  Ucense,  c 
the  application  of  the  respondent.  The  line  of  the  propose 
ferry  was  across  the  WiJJamette  river,  between  the  foot  i 
Jefferson  street,  in  Portland,  and  the  foot  of  U  street,  in  Ea 
Portland.  Upon  the  return  of  the  writ,  witii  certified  trai 
script  annexed,  the  cause  was  heard  in  the  circuit  court,  an 
the  decision  of  the  county  court  affirmed,  with  costs  to  tl 
respondent;  and  from  this  decision  an  appeal  has  been  take 
to  this  court.  . 

The 'record  discloses  the  following  facts:  Jefferson  and 
streets  terminate  on  the  opposite  sides  of  the  WiUameti 
river,  which  forma  the  boundary  between  the  two  citie 
They  are  both  public  streeta.  The  intersection  of  each  wit 
the  river  has  been  designated  as  a  "ferry  landing"  by  tb 
proper  city  authority.  The  Jefferson  Street  Ferry  Compan; 
having  been  duly  incorporated  for  the  purpose,  applied  to  tli 
county  court  for  a  license  to  keep  a  public  ferry  between  sai 
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points.  Proof  of  posting  notiees  of  intention  to  apply,  as 
required  by  section  43,  chapter  50,  MiscellaneoijB  Laws,  was 
dxdy  presented  with  sneh  application.  The  necessity  for  the 
establisfam^t  of  a  public  ferry  at  the  place  designated,  was 
Bofficient^. shown  by  the  facts  set  forth  in  the  application. 

The  appellants  were  ndt  served  with  a  written  notice  of  the 
respondent's  intention  to  apply  for  soch  license,  as  was  xe^* 
qnired  by  Bection  42  of  tiie  sune  chapter;  in  the  ease  of 
adjoining  owneoB,  resident  within  the  county;  but  they  both 
appeared  in  the  cause  and  opposed  the  application  at  every 
step  in  the  proceeding.  They  (daimed  that  a  ferry  was  not 
neeesaary  at  that  point,  and  its  establishment  would  unneces- 
sarily annoy  and  injure  them  in  their  business  as  proprietors 
of  another  ferry  across  the  same  stream,  at  a  short  distance 
below ;  but  that  if  the  county  court  should  determine  othep- 
wiae,  then,  as  riparian  owners  on  the  east  bank  of  the  river, 
at  the  termintis  of  U  street,  they  were  entitled,  under  the 
statute,  to  have  the  license  issued  to  them,  in  preference  to 
the  respondent,  which  did  not  own  any  land  adjoining,  or 
possess  any  riparian  rights  on  either  bank,  and  they  asked 
accordingly^  that  if  a  feriy  at  that  point  should  be  deemed 
necessary,  the  license  to  keep  it  should  be  granted  to  them. 
The  respondent  made 'no  claim  as  a  riparian  owner. 

In  support  of  their  claim,  appellants  produced  and  offered 
in  evidence,  before  the  county  court,  three  deeds  from  James 
B.  Stephens  and  wife  to  Joseph  EInott,  and  two  deeds  from 
the  latter  to  themselves,  conveying  all  the  interests  acquired 
from  Stephens  and  wife  by  the  three  deeds  first  mentioned. 
The  execution  of  these  several  instruments,  and  the  appel- 
lants' ownership  of  whatever  interests  or  rights  passed  under 
them  from  Stephens  and  wife,  were  not  contradicted. 

In  1852,  the  legislature  of  -Oregon  granted  Stephens  a 
charter  for  a  ferry  on  the  Willamette  river,  at  a  point  about 
one-half  mile  below  the  location  of  the  proposed  ferry,  with 
exclusive  ferry  privileges  on  the  river  for  a  distance  of  one 
mile  each  way,  for  the  period  of  ten  years.    On  March  25. 
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1861,  Stephens  being  still  the  owDer  of  «ich  ferry  and  ( 
tered  rights,  and  also  the  owner,  in  fee,  <^  the  land  adjoi 
the  river,  on  the  east  side,  for  a  diatance  of  a  mile  and  a 
embracing  both  the  landing  of  said  ferry  and  the  termini 
V  street,  joined  with  hia  wife  in  execating.the  first  of 
deeds  in  favor  of  Joseph  Knott,  for  Qtt  coBsideratioi 
eighteen  thousand  dollars.  On  the  22d  day  of  tiie  follo' 
January^  they  executed  the  a^ond  of  theM  instruments,  I 
nominal  consideration,  and  for  the  avowod.  purpose  of  ] 
fully  expressing  their  intention  in  executing  the  first. 

These  deeds  convey  to  Joseph  Knott  the  ferry  then  ( 
•ted  by  Stephens  under  said  charter  (which  ia  the  same 
owned  and  operated  by  the  appellant),  the  ferry  boat, 
then  used  in  connection  therewith,  all  his  rights  and  privi 
under  said  charter,  some  additional  rights  on  the  w^t  I 
and  the  exclusive  right  for  the  purpose  of  landing  and  ci 
ing  on  said  ferry  along  the  entire  river  front  of  hia  said  1 
Knott  to  select  such  landings  as  he  might  desire  to  use 
said  ferry,  the  same  to  be  at  the  terminus  of  some  8tre< 
public  road  created  by  law,  and  at  no  othe>  place.  The  1 
deed  from  Stephens  and  wife  to  Joseph  Knott,  was  exec 
July  5,  1862,  and  conveyed  the  title,  in  fee,  to  a  tract  ol 
and  6-100  acres,  by  metes  and  bounds,  which  adjoins  U  s 
OQ  the  north,  and  fronts  262  feet  on  the  river  below.  A 
time  of  this  conveyance  there  was  no  street  where  U  strt 
now  located,  nor  was  there  any  until  June  8,  1869,  wb< 
was  dedicated  to  the  public  by  Stephens,  who  still  remf 
the  owner  of  the  soil,  by  his  filing  and  causing  to  be  recc 
in  the  otBce  of  the  county  clerk  of  Multnomah  connty  a 
of  his  addition  to  the  city  of  East  Portland,  with  sa 
street  designated  thereon  as  a  public  street. 

W.  8.  Ladd  was  the  owner  of  the  block  adjoining  the 
of  U  street  on  the  south,  and  fronting  on  the  river  ii 
diately  above.  He  was  properly  served  with  written  ni 
appeared  and  objected  to  the  grant  of  a  license  to  respon 
but  neglected  to  apply  for  its  issuance  to  himself. 
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Upon  this  state  of  facts,  the  county  court,  being  satisfied 
that  a  feriy  was  necessary  at  the  place  proposed,  grants  a. 
license  to  keep  the  same,  for  a  term  of  five  years,  to  the 
respondent,  which  appellants  claim  was  erroneous,  as  was  also 
the  judgment  of  the  circuit  court  affirming  the  same. 

H.  r.  Bingham,  C.  B.  Bellinger,  N.  B.  Knight  and  Seneca 
Smith,  for  appellants. 

J.  6.  Chapman  and  WUUam  22.  Willis,  for  respondent 

By  the  Court,  Watson,  J. : 

The  most  important  question  to  be  determined  here,  arises 
upon  the  construction  of  the  deeds  from  Stephens  and  wife  to 
Joseph  Knott,  of  March  25,  1861,  and  January  22,  1862. 
What  interest  did  they  convey!  The  arguments  of  appel- 
lants' counsel  are  predicated  on  the  assumption  that  they  con- 
veyed all  the  rights  which  the  grantors  had,  as  riparian  own- 
ers, to  the  use  of  their  land  for  ferry  lauding  purposes.  In 
this,  we  think,  they  are  clearly  wrong.  There  is  but  one  ferry 
mentioned  in  these  deeds.  The  perpetual  and  exclusive  right 
to  the  use  of  the  river  front  for  ferry  landing  places,  at- 
tempted to  be  conveyed,  is  in  connection  with  this  particular 
ferry,  and  relates  to  none  other.  For  the  purpose  of  landing 
and  carrying  on  said  ferry,  as  aforesaid,  such  landing  place 
or  places  **to  be  at  the  terminus  of  some  street,  or  public 
road  created  by  law,  and  at  no  other  place." 

This  is  the  very  language  of  these  instruments,  and  leaves 
no  doubt  as  to  the  intention  of  the  parties.  But  it  may  be 
said,  that,  although  limited  by  its  connection  with  a  particular 
ferry,  the  right  was  nevertheless  intended  to  be  exclusive. 
Conceding  this,  then  if  appellants  could  avail  themselves  of 
its  exclusive  character  for  the  protection  of  their  interests  in 
that  ferry,  they  must  do  so  by  preventing  infringements,  and 
not  by  claiming  their  benefits.  It  is  quite  clear  that  they 
derived  through  these  deeds  no  rights  to  use  any  portion  of 
the  river  front,  for  landing  places,  for  other  ferries  than  the 
one  specified. 
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below  the  location  of  the  proposed  ferry,  and  that  the  estab- 
lishment of  the  proposed  ferry  would  materially  diminish  the 
profits  of  their  business.  As  this  ferry  franchise,  derived 
through  the  Stephens'  charter  of  1852,  did  not,  at  the  date  of 
respondent's  application,  have  any  exclusive  privileges  at- 
tached to  it,  we  cannot  perceive  how  the  mere  facts  of  their 
ownership  in  a  rival  ferry,  and  the  consequential  damage 
which  would  probably  result  from  a  diminution  of  its  profits 
upon  the  establishment  of  another  ferry  across  the  same 
stream,  and  within  such  a  distance,  could  give  them  any  stand- 
ing as  parties  to  the  proceeding  before  the  county  court,  or 
any  right  to  have  the  same  reviewed  for  alleged  errors  by  the 
circuit  court.  {Price  v.  Knott,  8  Oregon,  438 ;  Charles  River 
Bridge  v.  Warren  Bridge,  11  Pet.,  496 ;  Lawless  v.  Menefee, 
20  Ark.,  567;  Wiswell  v.  WandeU,  3  Barb.  Ch.,  312.) 

I^eir  franchise  not  being  coppled  with  exclusive  privi- 
leges, was  no  obstacle  in.  the  way  of  granting  licenses  by  the 
county  court  for  as  many  new  ferries  across  the  same  strefl^m 
as  might  become  necesi^ary  for  the  public  convenience.  The 
grant  of  a  license  to  keep  another  ferry,  at  a  different  point 
on  the  same  streazb,  was  no  infringement  of  any  right  con- 
nected with  or  growing  out  of  their  franchise.  If  the  establish- 
ment of  such-  other  f ^ry  might  hiave  the  effect,  incidentally, 
of  diminishing  their  profits,  this  fact  could  not  be  considered 
by  the  county  court  in  such  a  proceeding.  •  It  would  afford  Ao 
legal  ground  for  refusing  the  applicaftipn. ;  It  .]/f 0ul(i  give  thfm 
no  particular  interest  in  the  controversy,  recognized  by  law, 
to  represent  which  they  would  be  entitled  to  appear  as  ad- 
versary parties.  In  contemplation  of  law  they  had  no  par- 
ticular right  or  interest  which  could  be  infringed  by  granting 
the  license  applied  for  in  pursuance  of  the  statute.  Nor  is 
there  a  single  statutory  provision  which  sanctions  the  idea  of 
their  being  made  parties,  under  any  circumstances,  simply  on 
account  of  their  proprietorship  in  such  adjacent  ferry.  Hav- 
ing no  individual  right  which  could  be  adjudicated  in  the 
proceeding,  they  could  not  claim,  as  adversary  parties,  to 
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question  its  regularity,  as  they  otherwise  might  by  wril 
review,  when  substantial  rights  are  involved. 

Their  claim  as  ndjoiDing  owners,  based  on  their  title  to 
tract  or  block  on  the  north  side  of  U  street,  is  opt  suppoi 
by  the  fact^  which  appear  in  the  record.  This  tract  was  • 
veyed  by  Stephens  and  wife  to  Joseph  Knott,  under  wl 
appellants  claim  title,  by  metes  and  bounds,  seven  years 
fore  U  street  was  dedicated  by  Stephens,  and  at  a  time  w 
the  dedication  of  that  street  could  not  have  been  in  i 
tempUtion  of  the  parties  to  such  conveyance.  At  least  tl 
is  nothing  in  the  record  to  indicate  that  it  was.  It  wouic 
absurd  to  conclude,  under  such  circumstances,  that  it  waa 
tended  the  grantor  should  take  the  title  to  the  middle  o 
street,  or  that  by  such  subsequent  dedication,  the  title  to 
centre  of  the  street  enured  to  the  owner  of  this  block,  v 
ever  he  might  be.  {Peck  v.  Smitk,  1  Conn.,  127;  Wati 
V.  Soutkivorth,  4  Conn.,  309.) 

Upon  every  material  point,  the  conclusion  we  have  reac 
is  adverse  to  the  claim  of  the  appellants.  We  fail  to  disci 
in  the  record  any  substantial  rights  belonging  to  them,  w] 
were  involved  in  the  proceeding  in  the  county  court,  on 
spondent's  application  for  a  ferry  license  which  was  awai 
to  it.  They  were  tberefoie  not  entitled  to  the  remedy  by  ' 
of  review. 

Judgment  affirmed. 

Wauk),  J.,  did  not  sit  in  this  cas& 
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STATE  V.  STUBGESS. 

Salmon  FisHxiim» 

The  ftet  of  the  LeipolftHve  Anembly,  entiUod  "An  Aet  to  Proteet 
SalmoD/'  approved  Oetober  25,  1880,  does  not  appl/  to  the  Colum- 
bia riyer. 

ft 

Apfbal  from  Multnomah.    The  facts  are  stated  in  the 
opinion. 

J.  F.  Caples,  Disirici  Attorney,  Jf .  F.  Mulkey  and  W.  H. 
Adams,  for  appellant. 

S.  T.  Bingham  and  James  Oleason,  for  respondent 

By  the  Conrt,  Watson,  J. : 

On  June' 4,  1881,  the  respondent  was  indicted  by  the  grand 

JU17  of  Multnomah  county  for  catching  salmon  fish  in  the 

Columbia  river,  contrary  to  the  act  of  the  legislative  assem- 

f>Ij'  entitled  *'An  Act  to  Protect  Salmon,"  approved  October 

<5,  1880.    He  was  tried  on  this  indictment  in  the  circuit  court 

^tXr  said  county,  and  found  guilty  as  charged.    The  court, 

^owever,  arrested  judgment  on  motion  of  the  respondent,  and 

-Oe   8l:a.te  excepted  and  appealed. 

Tiio     facts  established  at  the  trial,  as  appears  by  the  bill 

e^o^^ptions,  were  that  the  salmon  were  caught  at  eighteen 

.,  *^^^^^s  after  seven  o'clook,  p.  m.,  Sunday,  May  29,  1881,  in 

vj^®    Columbia  river,  beyond  the  middle  channel,  and  on  the 

^^'^iiagton  Territory  side,  within  the  extended^  north  and 

^         *^    iDoundary  lines  of  Multnomah  county,  and  that  by  the 

^    0:C  Washington  Territory,  of  which  territory  respondent 

^    citizen,  the  act  complained  of  was  no  offense. 

^^    question  presented  at  the  outset  is,  whether  the  act, 

^^^  "^hich  the  indictment  was  found,  was  intended  to  apply 

^*x^    Columbia  river.    If  it  was  not,  a  consideration  of  the 

OUi^t    points  is  useless.    This  act  makes  no  mention  of  any 

v^^Hier  aet  on  the  subject,  and  contains  no  words  of  repeaL 
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In  terms  it  prohibits  catching  salmon  "in  any  stream 
water,  bay  or  inlet  of  the  sea,  or  river  of  this  state,  with 
seind  or  trap,  at  any  eeaitbn  et  the  year.^between  sunset 
Saturday  and  sunset  on  the  8anday  following,  of  each 
ev«fywaefc.''  ^he  penalty  provided  forffloyvidatiiiniof 
act' was  a' 'fine  :%>f  hot  less  tban'flfty,  nor  inore  than 
hundred  and  fifty  dollars,  and  imprisonment  in'  the  box 
jaSl  not  lesbUaoifive'oot  mate  than  ten 'days/and  oincar 
jurisdiction  was  conferred  upon  justices  of  the  peace..-    . 

Substantially,  this  is  the  whole  enactment.  But  at 
tiine 'this  aijt' was  pa3seii;^h'er6  Was  an' act  in  force  contaii 
provisions  on  the  same  subject,  and  applying  espr<S3ly 
exclusively  to  the  jCDlanibia  river  and -its  tribv^tariest  ' 
latter  act  was  entitled  "An  Act  to  Regulate  Salmon  Fi3h« 
on  the  Waters  of  the  Columbif^  ^iver  and'  itsi  Tributarii 
and  -  was -appvoued  October  1^  1878.  It  contained  the 
lowiag  preapible: 

"'Whereas,  the  Legislative  Assembly  of  the  Territorj 
Washington,  at  the  last  se^on  thereof,  passed-an  act  enti 
'An  Act  Regulating  Salmon  Fisheries  on  the  Waters  of 
Columbia  River,'  a[^roved  November  8, 1S77.  And,  whei 
the  8th  and  last  section  of  said  act  is  as  f  oUows,  to- wit ; 

'Section  8.  No  section,  proviso  or  part  of  this  set  e 
be  considered  as  valid  or  operative  until  the  legislatur< 
the  state  of  Oregon  shall  enact  a  similar  section,  provisi 
act,  in  whole  or  in  part,  and  froni  and  after  the  passag< 
puch  a  law  by  the  state  of  Oregon,  such  parts  thereof  aa  ^ 
be£0  enacted,  shall  immediately  go  into  full  foece  and ^ 
and  the  gpvernor  of  this  territory  is  hereby  requestec 
transmit  an  attested  copy  of  this  act  to  the  governor  of 
state  of  Oregon,  requesting  him  to  submit  it  to  the  l^g 
ture  of  that  state.'     Therefore,  etc" 

Another  act,  passed  at  the  same  session,  and  approved 
same  day,  entitled  "An  Act  to  Create  the  Office  of  Fish  C 
missioner  for  the  Columbia  River  end  its  Tributaries," 
contained  a  similar  preamble.    Like  the  former,  its  provia 


Oct.,  1881.]  State  v.  STUBOEBfs^  S89 

applied  only  to  the  Colimibia  river  a&d  its  tri1>utarie9.  By 
tile  first  mentioned  act  of  October  16,  1878,. catehing  salmoii' 
iti  file .  Columbia  river  or  its  tributaries,  by  any  meant  what- 
ever during  the  months  of  Mi^rt^h^  Axkgmt  and  September,  or 
during  the  weekly  close ;  times, '  izi  the.kn^nths  of  April, 
May,  June  and  July ;  that  is,  between  the  hours  :ot  six 
o'clock  p:^if,j«  on  Saturday,  and  six  o'eloek  f.  m./  of  jthe  Sun- 
day foHoWin^,  during  sadd^  months,  waa  prohibited  uji^AZ 
penalty  of  froihlivefhundred  toone  th(Ai|Band  doUc^rs  £or  tba 
firlit  'offeoise^  and  due:  thoasbnd  dollats^  for*  eac^  sub^e^uent 
offehse,  with- imprisonment  in  the  county  jail  not  exceeding 
one  year-added^  iu  the  discretion  of  the  court* 

The  act  also  eonlains  many  other  partieula?  provision^, 
devised  evidently  t6t  Ihe  prptecjbion  ol  s^inon,  for  any  viola- 
tion ol  which  the  same  pernalty  ia  denounced.  Theatatute  is 
comprehensive  in  scope,  explicit  in  details,'  and  seems  to  make 
ample  provision  im  the  subject  of  protection  for  sabnouin. 
the  Columbia  and  its  tinbutariesf.  Its  pifovisions  are,  we  be- 
lieve, in  substance,  if  not  in.  form,  ,the  same  as  those  con- 
tained  in  the'  acrt>  of  the  legislative^  assembly  of  Washingtoi^ 
territory,  referred  to  in  the  preamble.  Upon  these  facts  the 
respondent  contends  that  the  act  of  October  25,  1880,  should 
not  be  held  to  apply  to  that  river,  or  its  tributaries. 

While  we  have  experienced  no  little  difficulty  in  reaching 
a.  perfectly  satisfactory  conclusion  upon  the  matter,  it  is  our 
eonviction  that  the  position  taken 'by -respondent  is  the  cor? 
rect  one,  and  should  be*  sustained.  The  previous  act  of 
October  16,  1878^  was  local  in  its  operation,  and,  as  we  have 
seen  from  its  preamble,  and  the  correspondence  of  its  pro^ 
visions  with  those  enacted  by  the  legislature  of  Washington 
Territory,  by  virtue  of  her  concurrent  jurisdiction  upon  the 
same  subject,  was  unquestionably  framed  in  view  of  peculiar 
eircnmstances  and  considerations,  not  affecting  the  other 
rivers  or  waters  of  the  state.  It  was  a  local  aet  and  estab*- 
lished  such  regulations  for  the  protection  of  salm^on  in  the 
particular  locality  embraced  by  it,  as  the  legislature  deemp4 
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nrioessary  and  expedient,  in  view  of  the  peculiar  coadition  of 
the  Columbia  river,  as  being  Dot  only  a  oommon  bonndarr 
between  the  atate  of  Oregon  and  Washington  Territory,  'bat 
the  common  territory  of  both,  and  eqnally  subject  to  the 
jurisdiction  and  laws  of  both.  (7A«  AnnU  M.  Small,  2 
Sawyer,  226.) 

From  the  "partial  ennmeration  already  given  of  the  provi- 
sions of  the  two  acts,  it  is  quite  apparent  that  if  the  one  last 
enacted  should  be  held  to  extend  over  the  Columbia  and  its 
tributaries,  a  conflict  in  several  particulars  would  be  de- 
veloped ;  repeals  by  implication  in  these  respects  would  follow, 
symmetry  would  be  lost,  inconsistencies  and  incompatibilities 
introduced,  and  that  uniformity  and  correspondence  in  \egn- 
lation,  which  the  legislatures  both  of  this  state  and  Wash- 
ington  Territory  were  so  careful  to  secure  in  the  only  in> 
stances  where  they  have  professed  to  exercise  their  concurrent 
authority,  would  be  destroyed  to  such  a  degree  tiiat  the  citi- 
zens of  neither,  could  find  in  the  laws  of  their  own  sovereignty 
safe  directions  for  their  conduct  upon  the  common  domain. 
The  case  before  us  is  but  a  fair  example  of  the  evil  conse- 
quences of  such  an  application.  But  it  is  claimed  that  the 
act  under  examination  applies,  in  express  terms,  to  "every 
river  of  this  state,"  and  that  the  Columbia  and  its  tributaries 
are  such ;  therefore  there  is  left  no  room  for  construction. 

Without  attempting  to  pass  upon  the  correctness  of  the 
premises  here  assumed,  we  think  it  may  be  conceded,  and 
still  the  conclusion  not  follow.  These  several  acts  should  b^ 
reviewed  together  as  one  enactment  in  determining  their 
respective  applications  and  effect,  given  to  all  the  provisions 
of  each,  if  possible,  upon  any  rational  construction.  (Potter's 
Dwarris  on  Statutes  and  Constitutions,  189.)  A  general  stat- 
ute will  not  repeal  a  particular  statute  previously  enacted, 
simply  because  it  contains  inconsistent  provisions.  (Potter's 
Dwarris  on  Statutes  and  Constitutions,  272,  273;  Fosdiek  v. 
Village  of  Perrysburg,  14  Ohio  St.,  472;  Pearce  v.  Atwood, 
13  Mass.,  342;  at  Martin  v.  New  Orleans,  14  La.  Ann., 
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113;  Nichols  V.  Bertram,  3  Pick,,,  342;  Fi^lt  v.  Felt,  19 
Wis.,  208;  State  v.  Goetze,  22  Wis.,  363;  State  v.  BwAop, 
41  Mo.,  16.) 

It  seems  well  Is^tled  by  these  authoriti'es/  tbut  tlie  par- 
ticnlar  subject  covered  by  the  pi^evious  statute,  ahbough  em- 
braced  l^  the  gieneral  description  in  the  subsequent  statute, 
will  be  excepted  from  its  operation  when  sxeceBsary  to  prevent 
a  repeal  of  the  former,  by  implication.  '  This  principle  is 
decisive  of  the(  question  under  Consideration,  in  oar  judgment, 
and  virtuattj^  disposes  of  the  whole  case  before  us.  The  act 
proved  agisdust  the  respondent  was  not. a  crim^  under  any 
provision  oltlie. particular  statute  of  October  16,  1878,  or 
any  other  statute  in  force  on  the  Columbia  river;  The  judg^< 
ment  of  the  court  below  must  therefore  be  afSrmed. 

Ju^dgm^nt  affirmed. 


CRESSET  v.  TATOM,  et  al. 

MARBIAGE-^ErrSCT  AT  COliMON  LAW. 

At  ooTHTToa  law  the  giving  of  a  woman  in  marriage  operated  as  a  gift 
of  all  her  personal  estate,  actually  or  constructively  In  her  posses- 
sion, and  of  all  personal  estate  which  might  be  thereafter  acquired 
by  her  during  coverture,  or  reduced  into  ber  possession  or  that  of: 
her  husband,  unless  protected  by  a  settlement  to  her  sole  and  sepa- 
rate use. 

Jttbispeudencx — SouacB  or. 

The  eommon  law  is  the  source  of  jurisprudence  of  those  states  which 
were  originally  colonies  of  England,  and  also  of  those  states  which 
have  been  established  in  the  territories^  the  government  of  whieb 
was  formed  by  emigration  from  the  original  states. 

PRKSUMmON  AS  TO  OolOfON  LAW. 

The  rale  is  well  established  that  the  courts  will  presume  that  the  com- 
mon law  prevails  in  other  states,  except  so  far  as  it  is  shown  to  be 
changed  dt  repealed  by  statute.  The  courts  cannot  take  judicial 
notice  of  the  statutes  of  the  different  states  which  have  changed  the 
common  law,  but  wiU  presume  that  the  common  law  ia  in  force  until 
this  presumption  is  rebutted  by  proof. 
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■Appeal  f^m  Polk.     The  facts  are  stated  in  the  opinion. 

Kelsay  &  Burnett,  for  appellant. 

Maintain  that  the  pi^pertjr  inherited  bjr  the  plaintiff  was 
not  separate  property.  That  which  snjBtains  the  right  of  a. 
married  woman  to  separate  property,  arast  be  averred  and 
proved.  (Bishop  on  Married  Women,  see.  889;  Whitford 
V.  Panama  B.  B.  Co.,  23  N.  T.,  468;  Syder  t.  ITwIse,  24 
N.  T.,  372;  Story  <m  Conflict  of  Laws,  aec.  637.)  The  courts 
will  presume  that  the  general  principles  of  the  common  law 
prevail  in  other  states.  (Whitford  t.  Pwtcma  B.  R.  Co., 
28  N.  Y.,  468;  1  Wharton  on  Evidence,  see.  314;  Jerdm  T. 
Jordan,  52  Mune,  320.) 

B.  8.  Strahan  and  W.  6.  Piper,  for  respondent. 

The  property  in  controversy  was  purchased  by  the  plain- 
tiff with  her  own  money,  which  she  received  by  inheritance 
from  her  father's  estate.  This  brings  the  case  within  the 
settled  doctrine  bf  this  court.  {LinviUe  v.  8mitk,  6  Oregon, 
202;  Bugh  V.  Ottenkeimer,  6  Oregon,  231.)  The  court  will 
presume  that  the  law  of  Illinois  is  like  our  own.  (Bape  v. 
Beaton,  9  Wis.,  338;  BramJtaU  v.  Van  Campen,  8  Minn., 
13;  Monroe  v.  Douglas,  1  Selden,  447;  Shaw  v.  Wood,  8 
Ind.,  618 ;  White  v.  Charles,  15  Maine,  470 ;  Sail  v.  PUlou), 
31  Ark.,  32;  Hiil  v.  Oigsby,  32  Cal.,  66.) 

By  the  Court,  Loed,  C.  J.  s 

This  is  a  suit  in  equity  to  enjoin  the  defendant  Hall,  as 
sheriff  of  Folk  county,  from  selling  the  plaintiff's  land  on 
execution  in  favor  of  the  defendant  Tatom,  and  against  the 
defendant,  William  E,  Crdssey.  Substantially,  the  facts  are 
that  the  plaintiff,  Lncy  J.  Cressey,  is  one  of  five  heirs-at-law 
of  Stephen  Marshall,  who  died  on  the  15th  day  of  September. 
1849,  in  Illinois.  In  1869  the  plaintiff  married. the  defend- 
ant, William  E.  Cressey,  and  subsequently  removed  to  Cali- 
fornia. While  the  plaintiff  and  her  husband  resided  in  the 
last  named  state,  the  estate  of  her  father  was  sold,  and  her 
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{Proportion  waa  paid^  ^'i^d  she  received  said  ii^oney  ast  Bueh 
heir,  aiid  as  her  distributive  share  cf  said  estate.'*    About  the 
1st  of  January,  1877,  the  plaintiflF  loaned  the  sum  of  one 
thousand  dollars  to  Robert  Middleton,  which  was  a  part' of' 
said  knoney  received  from  ker  father's  estate  in  Illinois,  and 
for  which  Middleton  executed  his  note  to  the  plaintiff.    In 
June,  1878,  the  plaintiff  and  her  husband  removed  'fh)m 
California  to  Oregon,,  and  riiortly  after  fthe  authorized  her 
husband,  as  her  agent,  to  purchase  the  property  in  question, 
and  to  pay  f  oi*  the  same.    The  plaintiff  collected  the  note  on 
Middleton,  and  out  of  part  of  the  money  realized  upon  said 
note,  paid  for  said  property  through  her  husband.    By  mis-' 
take  the  deed  was  executed  to  her  husband,  William  E.  Ores- 
sey,  which  in  a  short  tinie  thereafter  he  corrected  by  deeding 
the  property  to  the  plaintiff.    Defendant  Tatom  recovered 
judgment  against  the  defendant,  William  E.  Cressey,  execu- 
tion issued,  and  the  property  in  dispute  was  levied  upon,  and 
to  enjoin  the  sale  of  the  same  this  suit  was  instituted,  and  a 
decree  rehdered  for  the  plaintiff,  from  which  an  appeal  has 
been  taken  by  the  defendants,  Tatom  and  Hall,  to  this  court. 
Upon  this  state  of  facts  the  particular  question  presented 
Ap  onp  determination  is,  to  whom  did  the  property  in  dispute 
beJong^  to  the  plaintiff,  as  her  separate  property,  or  to  her 
^tt^baxid,   the  defendant,   William   E.   Cresseyt    If  to  the 
'ormeT'^  the  decree  of  the  circuit  court  was  not  error;  but  if 
^  *fae    latter,  it  must  be  reversed.    At  the  common  law  th* 
^'^^^S'    of  a  woman  in  marriage  operated  as  a  gift  of  all  her 
*^^^^^^^»=t^tl  estate,  actually  or  constructively  in  her  possession, 
8DcJ    of    ^1  personal  estate  which  might  be  thereafter  acquired 
^    ^^:r*     during  coverture,  or  reduced  into  her  possession  oi 
^Tit    of   lier  husband,  unless  protected  by  a  settlement  to  her 
sole  ^.x^^  separate  use. 

*^    ^Ixe  case  of  the  Commonwealth  v.  Manley,  12  Pick.,  175, 

{he  doctrine  of  the  common  law  is  thus  clearly  stated  by 

ijliot^^xii,  J.:  **By  our  law,  marriage  is  an  absolute  gift  to 

^e^tisband  of  all  the  wife's  personal  chattels  in  possession, 
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and  80  it  is  of  all  choses  in  aotion,  if  he  reduces  them  into 
pouesaion  by  receiving  them,  or  recoTering  them  at  law. 
Thus  all  the  perBosaV  property  of  the  nife's  which  oomes 
into  the  possewitm  of  the  husband  during  coveirture,  foeoomes 
absolutely  his,  may  be  disposed  of  by  him,  is  liable  for  fai« 
debts,  and  goes  to  his  ezeoutor  or  administrator."  (2  Blaok- 
stone's  Commentaries,  433;  Jordan  t.  Jordan,  52  Maine,  320; 
Ladd  T.  PrerUke,  14  Conn.,  110;  1  Bishop  on  Married  Women, 
seo.  64,  and  authorities  cited.) 

Unless,  then,  restrieted  by.  a  settlement,  or  by  force  of 
some  statute  in  derogation  of  the  common  law,  siecuriog  the 
propeii?'  of  the  wife  to  her  sole  and  separate  tue,  wherever 
the  common  law  prevails  by  mere  foree  of  the  marital  aot,  bo 
completely  is  the  identity  of  the  wife  merged  into  Iflie  exist- 
ence of  the  husband!,  that  her  personal  proper^  at  the  mar- 
riage,  or  acquired  during  coTerture,  vests  immediately  and 
absolutely  in  him;  her  possession  becomes  his  possession,  so 
that  if  she  have  money  in  her  pocket,  and  this  money  never 
comes  within  liia  personal  control,  being  under  her  oontrol. 
it  is  his,  and  not  hers,  and  the  like  principle  applies  to  all 
other  chattels.     (1  Bishop  on  Married  'Women,  sea  $4.) 

There  can  be  no  doubt  that  the  common  law  is  the  basis 
of  the  laws  of  those  states  which  were  originally  colonies  of 
England,  or  carved  out  of  such  colonies.  Chancellor  Kent 
says:  "It  is  the  common  jurisprudence  c^  the  United  States, 
and  was  brought  with  them  as  colonists  from  England,  and 
eBtablished  here  bo  far  as  it  was  adapted  to  our  institutions 
and  circumstances.  It  was  claimed  by  the  Congress  of  the 
United  Colonies,  in  1774,  as  a  branch  of  those  'indubitable 
rights  and  liberties  to  which  the  respective  colonies  were  en- 
titled.' " 

"In  all  the  states,"  says  Judge  Field,  "thus  having  a 
common  origin,  formed  from  colonies  which  constituted  the 
same  empire,  and  which  recognized  the  common  law  as  the 
source  of  their  jurisprudence,  it  must  be  presumed  that  such 
flommon  law  exists — it  has  been  so  held  in  repeated  instances — 
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upon  the  parties  who  assert  a  different  role  to 
matter  by  proof.     (10  Ala.,  U.  S.,  895.)     A  simi- 
^■jmption  must  prevail  as  to  the  ezistenee  of  the  corn- 
in  those  states  which  have  been  established  in 
acquired  6ince  the  revolution,  where  such  territory 
at  the  time  of  its  acquisition,  occupied  by  an  organ- 
eivilised  commumty,  where  in  fact  the  population  of 
state,  upon  the  establishment  of  government,  was 
Y>y  emigration  from  the  original  states."     (Notris  v. 
CaL,  252.) 
suit  is  that  the  rule  is  so  well  established  that  in  the 
of  evidence  to  tiie  contrary,  the  courts  of  a  state  will 
that  the  common  law  prevails  in  other  states,  except 
it  is  shown  to  be  changed  or  repealed  by  statute, 
rrts  cannot  take  judicial  notice  of  the  statutes  of  the 
liates  which  have  changed  the  common  law,  but  will 
that  the  common  law  is  in  force  until  this  presump- 
rebutted  by  proof.     (Litchenberger  v.  Cfraham,  50 
O ;  Whitford  v.  Pa7i€ma  B.  R,,  23  N.  Y.,  468 ;  Hydrick 
^,  80  Ark.,  125 ;.  Wharton 's  Law  of  Evidence,  sec. 

authorities  cited.) 

3  principles  of  the  common  law  have  been  modi- 

lianged  in  any  of  the  states,  by  statute,  in  respect  to 

"tter  under  which  a  right  or  privilege  is  claimed  or 

be  enforced,  the  courts  of  another  state,  presumed 

quainted  with  their  own  laws,  the  statute  of  such 

^^"civist  be  averred  and  proved  like  other  facts  of  which 

do  not  take  judicial  notice,  to  avoid  the  presump- 

^*^at  exists  in  favor  of  the  common  law.    In  many 

^f  the  Union  there  have  been  enacted  statutes  enabling 

women  to  hold  their  property  to  their  sole  and  sepa- 

^^^se,  and  free  from  the  debts  and  contracts  of  their  hus- 

oftEi^^^    Such  statutes  are  said  to-  be  in  derogation  of  the 

^^^'''^^^^^CHi  law,  and  to  make  them  available,  and  to  secure  the 

tv8*it;%  which  they  were  intended  to  protect,  outside  of  the 

l^'^^^^^etion  of  such  states,  such  statutes  must  be  aveared'and 
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proved,  to  enable  the  courts  of  another  state  to  take  judicial 
notice  of  them,  and  to  apply  them  in  judicial  examination  to 
the  matter  in  controversy. 

Now  apply  these  principles  to  the  facts  under  considera- 
tion. The  money  received  by  the  plaintiff  while  she  and  her 
husband  were  residing  in  California,  was  her  distributive  share 
arising  from  the  sale  of  her  father's  estate  in  Illinois.  If  it 
was  her  separate  property  it  became  so  by  force  of  some  stat- 
ute enlarging  the  marital  rights.  No  statute  upon  which 
such  right  of  separate  property  is  founded,  was  pleaded  or 
introduced  in  evidence,  and  in  the  absence  of  such  evidence, 
the  court  could  not  take  judicial  notice  of  it,  and  must  pre- 
sume the  common  law  in  force  in  such  state.  By  the  com- 
mon law,  the  personal  property,  the  money,  coming  to  the 
wife  during  coverture  vested  immediately  and  absolutely  in 
the  husband;  the  possession  of  the  plaintiff  became  the  pos- 
session of  her  husband,  and  their  subsequent  removal  to 
Oregon  did  not  divest  his  ownership.  The  fact  that  the  hus- 
band did  not  assert  her  marital  rights  does  not  alter  the  case. 
In  Rider  v.  Hulse,  24  N.  T.,  372,  Judge  Wright  said:  "It 
cannot  be  that  because  a  husband  suffers  his  wife  to  manage 
and  deal  with  his  estate  as  though  it  were  her  own,  that  he 
divests  himself  of  the  ownership,  and  assumes  the  character 
of  trustee  to  hold  it  to  her  use.''  Much  less  can  the  omission 
to  assert  his  own  marital  rights  to  the  property  owned  by 
his  wife  at  the  time  of  the  marriage,  or  subsequently  acquired, 
operate  to  the  prejudice  of  his  creditors. 

In  Hydrick  v.  Burke,  30  Ark.,  126,  this  identical  question 
was  decided.  The  court  say:  ^'Conceding  it  to  be  true  that 
the  money  used  in  the  payment  for  the  property  was  that 
received  by  the  wife  for  land  in  Tennessee,  which  came  to 
her  by  descent,  still,  in  the  absence  of  a  statute  of  that  State 
enlarging  the  marital  rights,  the  husband,  by  virtue  of  his 
marriage,  was  entitled  to  the  money,  the  proceeds  of  the  sale 
of  the  land.  The  statute  of  Tennessee  was  not  introduced  as 
eridenee  of  the  laws  then  in  force,  and  the  court  oould  not 
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take  judicial  notice  of  the  statutes  of  Tennessee.     (Cox  v. 
Morrow,  14  Ark.,  606.)     In  the  absence  of  this  evidence  it 

« 

is  to  be  presumed  that  the  common  law  is  still  in  force  in 
that  state,  and  consequently  the  wife's  claim  to  a  separate 
property  in  the  money  must  fail."  It  follows  that  the  prop- 
erty in  dispute  was  purchased  by  and  belonged  to  the  defend- 
ant, William  E.  Cressey,  and  not  to  the  plaintiff,  and  that 
it  is  liable  for  his  debts. 
Decree  reversed. 
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0  Or.  41-68,  mJBHAH  ▼.  MONUMENTAL  8ILVBB  MDf.  00. 

Mandamm. — ^Undflr  Our  Oode  tbe  Oi&oe  of  tbe  Writ  is  the  same  aa 
it  was  under  the  commoa  law,  pp.  43,  44. 

Cited  in  Habereham  ▼.  Sean,  11  Or.  434,  50  Am.  Bep.  481,  5  Pae. 
209,  approvingly. 

OozporationB.— Partj  Entitled  to  Stock  baa  an  Aetion  for  damages 
against  the  corporation  for  refusal  to  transfer  it  to  him  on  the  com- 
pany's books,  p.  45. 

Cited  in  Dooley  ▼.  Gladiator  etc.  Milling  Co.,  134  Iowa,  471,  109 
K.  W.  365,  to  point  that  assignee  of  stock  may  treat  refusal  of  com?- 
pany  to  register  its  transfer  as  a  conversion  and  sue  for  its  value. 

OorporationB. — Mandamus  will  not  Ue  to  Oompel  Transfer  of  stock 
on  corporate  books,  there  being  an  adequate  legal  remedy,  pp.  45-52. 

Cited  in  State  ▼.  Jumbo  Extension  *Min.  Co.,  30  Nev.  204,  133  Am. 
St.  Bep.  715,  94  Pac.  77,  stating  when  mandamus  will  lie  to  compel 
issuance  and  delivery  of  corporate  stock. 

Distinguished  in  Slemmons  v.  Thompson,  23  Or.  218,  31  Pac.  515, 
where  the  corporate  officers  had  conveyed  its  assets  so  that  there  was 
no  adequate  remedy  at  law.  Cited  in  note  to  133  Am.  St.  Bep.  726, 
on  compelling. issue  of  stock. 

9  Or.  52-61,  JACOBS  v.  EBVIN. 

Assignments  for  Creditors. — ^Assignee  is  not  a  Purchaser  in  good 
faith,  but  he  may  resist  the  enforcement  of  a  lien  on  the  ground  that 
it  was  fraudulent  as  to  creditors,  p.  59. 

Cited  in  Helms  v.  Gilroy,  20  Or.  521,  26  Pac.  852,  to  point  that  as- 
signee is  in  no  better  position  than  assignor  was;  In  re  Assignment 
of  Bank  of  Oregon,  32  Or.  94,  51  Pac.  90,  approving  the  rule;  Mans- 
field V.  First  Nat.  Bank  of  Whatcom,  5  Wash.  675,  32  Pac.  999,  hold- 
ing that  assignee  may  assail  conveyance  of  assignor  executed  in  fraud 
of  creditors;  Hahn  v.  Salmon,  20  Fed.  807,  holding  that,  in  absence 
of  statute,  assignee  cannot  maintain  a  suit  in  relation  to  the  as- 
signed property  which  the  debtor  could  not. 
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Obxtttl  UoitgBgM.-^Betei)tloii  of  PouMilon  by  Mortgagor,  with 
power  to  sell  genernll^,  avoids  tLe  mortgage  aa  to  erediton,  p.  60. 

Cited  in  ^^emBT  i  Co.  t.  Fleckenstain,  9  Or.  273,  Sabin  t.  WilkinB, 
31  Or.  458,  48  Pac.  426,  37  L.  R.  A.  465,  Fisber  v.  Kelly,  30  Or.  14, 
46  Pie.  150,  and  Banlc  of  Perrj  t.  Cook,  3  Okl.  551,  41  Pae.  634,  all 
approving  and  appl^ng  tbe  rule.  Cited  in  notes  to  15  Am.  St.  Bep. 
914,  on  permitting  chattel  mortgagor  to  retain  possessioa  and  sell 
mortgaged  property;  18  L.  K,  A.  609,  623,  on  effect  upon  validity  of 
mortgage  of  mereliandise  of  pTOviaion  or  agreiucent  giving  mortgagor 
poMesaioD  with  power  of  sale. 

9  Or.  62-66,  STIN'OI.E  t.  NEVEL 

StatatM.— If  It  b«  the  latonUon  of  tho  Iiogislatnra  to  make  a  stat- 
ute tbe  sole  law  which  shall  govern,  it  will  operate  to  repeal  by  im- 
plication all  other  acts  on  the  same  subject,  p.  63. 

Cited  in  Hall  v.  Dunn,  5S  Or.  48S,  97  Pac.  816,  25  L.  B.  A.,  N.  S., 
163,  stating  when  general  taw  impliedly  repeals  special  act. 

Statntea.— Portions  of  Old  Law  Incoiporatod  in  amending  act  are 
not  thereby  re-euseted,  p.  64. 

ated  in  Allison  v.  Hatton,-46  Or.  372,  80  Pac.  102,  and  Maxwell  v. 
State,  89  Ala.  158,  7  South.  826,  both  approving  the  rule. 

Statute.— Attempt  to  Amend  a  Statnta  Pierionalj  Bepealad  or 
amended  by  implication  is  of  no  effect,  p.  65. 

Cited  in  Lampkin  v.  Pike,  115  Ga.  829,  90  Am.  St.  Bep.  153,  *2 
8.  E.  214,  to  point  that  amendatory  act  must  relate  to  an  existing 
statute. 

Injunction. — AU  Pantoni  Interested  In  the  Snbject  Matter  and  in 
tbe  relief  demanded  are  proper  parties  plaintiff,  p.  65. 

Cited  in  Hough  v.  Porter,  51  'Or.  372,  95  Pac.  749,  applying  the  rale 
to  suit  to  determine  water  rigbts. 

Taxation. — The  Collection  of  a  Tax  ma?  be  enjoined,  p.  65, 

Cited  ID  Dalton  v.  City  of  East  Portland,  11  Or.  431,  5  Pae.  196, 
granting  injunction  to  restrain  collection  of  excessive   tax. 

Dietinguisbed  in  Oregon  etc.  Bank  v.  Jordan,  16  Or.  118,  17  Pae. 
624,  stating  that  the  remedy  of  the  tax-payer  for  error  in  assessment 
is  to  appeal  to  tbe  board  of  equatiiation,  thence  to  seek  a  writ  of 

9  Or.  66-73,  42  Am.  Bep.  794,  HUBI^B  ▼.  OABTOH. 

Sales.— Title  Does  not  Faaa  tlntil  tbe  Faxtles  are  agreed  on  the 
identical  thing  to  be  transferred,  p.  09. 

Cited  in  Hamilton  v.  Gordon,  22  Or.  500,  30  Pac.  496,  holding  that 
title  does  not  pass  until  goods  are  weighed  or  measured;  Backhaul 
V.  Buells,  43  Or.  570,  73  Fac.  344,  holding  that  title  does  not  pass 
until  segregation  of  quantity  of  hops  to  be  delivered;  Blackwood  v. 
Cutting  Packing  Co.,  76  Cal.  217,  9  Am.  St.  Bep.  199,  18  Pac.  251, 
holding  that  BO  long  as  anything  remains  to  be  done  to  ascertain  the 
price  title  does  not  pass.     Cited  ia  notes  to  52  Am.  St,  Bep.  521,  46 
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Am.  Bep.  222,  and  26  L.  B.  A.,  N.  8.,  U,  12,  85,  59,  65,  on  faffieieney 
of  selection  or  designation  of  goods  sold  out  of  larger  lot. 

9  Or.  74-70,  McKINKET  ▼.  BAKKB. 

This  ease  has  not  been  cited. 

9  Or.  79-81,  TUBNEB  ▼•  OOBBBTT. 

Pleading. — Defects  in  Complaint  may  bo  Oorod  by  aUegations  in 
answer  and  reply,  p.  80. 

Cited  in  Catlln  ▼.  Jones,  48  Or.  163,  86  Pae.  516,  approving  and 
illustrating  the  rule. 

9  Or.  81-87,  FABBIS  ▼.  HATES. 

Partition.-^Petitioii  most  Allego  Pooeossion  of  Plaintiff  as  tenant 
in  common,  pp.  85,  86. 

Cited  in  Sterling  t.  Sterling,  48  Or.  206,  72  Pac  743,  approving 
the  rule. 

Public  lAiids.— ^Widow  haa  Sfo  Bight  to  Sowor  in  lands  held  under 
donation  law  where  the  settler  dies  before  the  completion  of  residence 
and  cultivation  required  by  the  act,  p.  83. 

Cited  in  Quinn  v.  Ladd,  87  Or.  269,  59  Pac  459,  holding  that  a 
settler  under  the  donation  law  does  not  acquire  an  estate  of  inherit- 
ance until  issue  of  patent.  Cited  in  note  to  89  Am.  Dec.  432,  on 
actions  in  which  title  to  realty  may  bo  tried  or  questioned* 

9  Or.  89-92,  TEAI.  y.  C0IJ:JN& 

Qoietlng  Title. — ^It  is  Sufflcient  If  tho  Party  in  Possession  is  dis- 
commoded or  damntOed  by  the  assertion  of  an  adverse  claim,  he  can 
commence  his  suit  and  require  the  claim  to  be  set  up,  p.  91. 

Cited  in  Watson  v.  Glover,  21  Wash.  681,  59  Pac.  517,  and  Odd- 
smith  V.  Gilliland,  22  Fed.  867,  10  Saw.  606,  approving  the  rule. 

Qnieting  Title.— BeqnlsitOB  of  Pleadings  in  Actions  to  quiet  title 
and  actions  to  remove  cloud  on  title,  p.  91. 

Cited  in  McLeod  v.  Lloyd,  43  Or.  271,  71  Pac.  798,  and  Hughey  v. 
Winbome,  44  Ha.  604,  38  South.  250,  approving  the  rule;  Moores  v. 
Clackamas  County,  40  Or.  539,  67  Pac.  663,  and  O'Hara  v.  Parker,  27 
Or.  164,  39  Pac.  1005,  stating  the  difference  between  a  suit  to  remove 
a  cloud  and  a  suit  to  quiet  title;  Ooolidge  v.  Forward,  11  Or.  120, 
2  Pac.  293,  to  point  that  complaint  must  allege  that  plaintiff  is  in 
possession  of  the  property. 

9  Or.  93-108,  CAPITAL  LXJMBEBINO  00.  v.  BALL, 

Bzecntlon. — ^Verdict  of  Sheriff's  Jury  on  Trial  of  Bight  to  property 
levied  on  is  conclusive,  pp.  95,  108. 

Cited  in  Yulean  Iron  Works  v.  Edwards,  27  Or.  565,  571,  36  Pac. 
22,  39  Pac.  403,  approving  and  applying  the  rule.  Cited  in  notes  to 
95  Ajn.  St.  Bep.  126,  on  liability  of  minifiterial  officers  for  nonper- 
formance and  misperformance  of  official  duties;  93  Am.  St.  Bep.* 463, 
on  liability  for  malicious  prosecution  of  civil  action. 
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9  Or.  109-116v  FBIEin>LT  ▼.  IScOUJiLOfUQiB. 

Chattel  Mortgagw^— MortgMCoe  Wlio  Takas  Mortgaged  IiOgs  for  the 
pmrpose  of  sawing  them  into  lumber.  Belling  it  and  applying  the  pro- 
eeedfl,  less  expenses,  to  the  debt  may  charge  the  mortgagor  with 
expense  of  keeping  the  mill  in  repair,  pp.  Ill,  IIB. 

Cited  in  Hill  ▼.  Bank  of  Seneca,  87  Mo.  App.  604,  holding  that 
mortgagee  may  eharge  mortgagor  with  expense  of  preserving  and  sell- 
ing the  goods. 

9  Or.  116*121,  PACffi  T.  OBANT. 

Creditor's  Suit^— Betum  of  Ezeeutlon  UnsaWsittd  Is  floffletant 
Foundation  for  suit  to  set  aside  eoayeyanee  of  debtor  for  fraud, 
p.  119. 

Cited  in  Wyatt  t.  Wyatt,  81  Or.  887;  49  Pae.  857,  and  Breitkreutz 
T.  National  Bank,  70  Kan.  703,  79  Pac.  688,  both  approving  the  rule. 
Cited  in  note  in  23  L.  B.  A.,  N.  8.,  70,  on  conditions  preeedent  to 
equitable  remedies  of  creditors. 

Fraudulent  ConveyanceB.— Where  There  is  an  Actual  Fraudulent 
Intent;  it  makes  no  difference  whether  the  debt  was  contracted  before 
or  after  the  conveyance,  p.  120. 

Cited  in  Crawford  v.  Beard,  12  Or.  458,  8  Pac.  540,  defining  intent 
which  will  make  conveyance  fraudulent;  Morton  v.  Denham,  39  Or. 
227,  231,  64  Pac.  385,  holding  that  transfer  made  with  intent  to  avoid 
debt  not  yet  contracted  is  void  as  to  subsequent  creditor. 

Distinguished  in  Marks  v.  Shoup,  181  U.  S.  566,  21  Sup.  Ct.  Bep. 
724,  45  L.  ed.  1004,  on  the  facts. 

9  Or.  121-125,  COYOTB  O.  ft  &  IC  OO.  T.  BOBIJB. 

Courts.— Oourts  and  Soltors  ave  Boohd  by  court  rules  until  they 
are  abrogated,  p.  123. 

Cited  in  Martin  v.  Do  Logo,  15  Mont.  344,  89  Pae.  312,  approving 
the  rule;  State  v.  Birchard,  35  Or.  486,  59  Pac.  469,  holding  that  a 
court  is  bound  by  its  rules  and  cannot  change  them  to  suit  the  cir- 
cumstances of  a  particular  case;  Bowden  v.  Wilson,  21  Fla.  171,  hold- 
ing that  rule  must  control  cases  falling  within  it  until  rescinded; 
Magnuson  v.  Billings,  152  Ind.  180,  52  N.  E.  804,  holding  that  rules 
have  the  force  of  law  and  are  obligatory  upon  the  court  as  well  as 
the  parties;  Cronkhite  v.  Bothwell,  8  Wyo.  743,  31  Pae.  402,  holding 
that  rule  cannot  be  suspended  except  in  case  of  overwhelming  neces- 
sity.   Cited  in  note  to  41  Am.  St.  Bep.  644. 

9  Or.  126-128,  STATE  ▼.  TIIiLET. 

This  case  has  not  been  cited. 

9  Or.  128-148,  CLABK'8  EEIB8  ▼.  BLUa 

WillSd— Oounty  Court  has  Juxisdlctioii  ta  determine  a  will  contest, 
p.  132. 

Cited  in  Gateh  v.  Simpson,  40  Or.  96,  66  Pac.  691,  holding  that 
county  court  i^  proper  forum  to  compel  administrator  to  account. 
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WI]]i.-nA.ttack  on  Pxoteto  of  Wm  Bz  Parte  eompeto  re-probat«, 

pw  133. 

Cited  in  Biehaidson  t.  Chreen,  61  Fed.  426,  9  C.  C.  A.  665,  to  point 
that  in  Oregon  anyone  ean  attack  a  probated  trill  in  a  direet  pro- 
eeeding. 

WiU& — ^Teftamentaxy  Powar  of  Ona  Having  OapaeitF  is  unlimited 
and  not  affected  by  the  reaaonablenesa  or  f aimen  of  the  diapoeition 
of  property,  p.  146. 

Cited  in  Be  Holman'a  Batata,  48  Or.  867,  70  Pae.  918,  quoting  the 
mle  with  approval. 

WiUa^^Testamantaxy  Ctavaellgr  Definad,  p.  147. 

Cited  in  Skinner  ▼.  Lewia,  40  Or.  678,  67  Pae.  962,  Amea  r.  Amea, 
40  Or.  604,  67  Pae.  741,  Bstate  of  Scott,  1  Oof.  Pro.  Deo.  866,  Ohria- 
man  ▼.  Chrisman,  16  Or.  186,  137,  18  Pae  10,  11,. and  Franke  t.  Ship- 
ley, 22  Or.  106,  29  Pae.  268,  all  approving  the  definition;  Swank  ▼. 
Swank,  87  Or.  446,  61  Pae.  848,  holding  that  neither  old  age,  aicknefa 
nor  debility  incapacitates.  Cited  in  note  in  36  L.  B.  A.  119,  on  pre- 
somption  of  continuance  of  insanity. 

Willa. — Capacity  of  Veatator  la  to  be  Toated  as  it  was  when  the 
will  was  executed,  p.  147. 

Cited  in  Be  Pickett's  Will,  49  Or.  160,  89  Pae.  886,  approving  the 
rule;  Camagie  v.  Diven,  31  Or.  369,  49  Pae.  892,  applying  the  rule  to 
test  capacity  to  convey.  Cited  in  note  in  27  L..B.  A.,  N.  S.,  92,  97,  on 
what  is  testamentary  capacity. 

Wills. — ^Testimony  of  Those  Present  Whea  Will  was  Executed  is  the 
most  reliable  proof  of  testamentary  capacity,  p.  147. 

Cited  in  Weber  v.  Delia  Mt.  Min.  Co.,  14  Idaho,  414,  94  Pae.  444, 
to  point  that  sanity  or  insanity  may  be  proved  by  a  nonexpert* 

0  Or.  149,  LV8E  ▼.  LXTSE. 

AppeaL — ^Notice  must  ]>e8crib6  Decree  Appealed  ftom  sufficiently 
to  identify  it  with  the  one  disclosed  in  the  transcript,  p.  149. 

Cited  in  State  v.  Preston,  30  Nev.  306,  96  Pae.  920,  approving  and 
applying  the  rule;  Cameron  v.  Wasco  County,  27  Or.  322,  41  Pae.  162, 
conceding  but  not  applying  the  rule. 

Distinguished  in  Lancaster  v.  McDonald,  14  Or.  266,  267,  12  Pae 
376,  holding  very  informal  notice  sufficient  on  appeal  from  justice 
court. 

9  Or.  160-162,  OHEKWETH  ▼.  LEWIS. 

Trusts. — ^Parol  Evldenca  la  Admissible  to  establish  a  resulting  trust, 
p.  152. 

Cited  in  Snider  v.  Johnson,  25  Or.  332,  35  Pae.  847,  reaffirming  the 
rule. 

•  Or.  16S-166,  STATE  r.  WINTZnTOEBODE. 

Indictment  In  Perm  Provided  by  the  Code  is  sufficient,  pp.  156,  157. 

Cited  in  State  v.  Eddy,  46  Or.  628,  81  Pae.  942,  and  State  T.  Wool- 
yidge,  46  Or.  394,  78  Pae.  386,  reaffirming  the  Tula. 
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Orlmliial  Law.--B6lovant  Svldence  is  not  Rendered  Inadinlsslble 

because  it  tends  to  prove  the  eommission  of  other  offeiises,  p.  158. 

Cited  in  State  t.  Lewis,  181  Mo.  260,  79  S.  W.  678,  applying  the 
rule  in  proving  motive  for  killing  and  the  identity  of  the  aeeused; 
State  V.  Rudolph,  187  Mo.  86,  85  S.  W.  589,  applying  the  rule  to  im- 
peaching testimony  I  State  v.  Spaugh,  200  Mo.  595,  98  S.  W.  61,  admit- 
ting evidence  of  assault  a  few  minutes  before  the  killing. 

OrlxniiLal  Law. — Oommon-law  Rule  That  Oonfession  induced  by 
hope  or  fear  is  inadmissible  is  not  altered  by  the  code,  pp.  160,  161. 

Cited  in  State  v.  Moran,  15  Or.  265^.  14  Pac.  421,  and  State  ▼.  Mc- 
Daniel,  39  Or.  172,  65  Pac.  524,  approving  the  rule.  Cited  in  notes 
to  6  Am.  St.  Rep.  250,  on  admissibility  of  confessions;  18  L.  R.  A., 
N.  S.,  826,  851,  864,  as  to  when  confession  voluntary. 

9  Or.  166-168,  42  Am.  Rep.  799»  HTLANB  Y.  BlaODOETT. 

Cited  in  note  in  44  Am.  Rep.  58. 

9  Or.  168-178,  RIOKARD  v.  RIOKARD. 

Cited  in  notes  in  13  L.  R.  A.,  N.  S.,  224,  on  relations  between  one 
spouse  and  relatives  of  other  as  affecting  question  of  desertion  or 
cruelty;  2  L.  B.  A.,  N.  S.,  669,  on  briaging  another  woman  into  home 
cruel  and  inhuman  treatment. 


9  Or.  178-180,  FENCINSE  T.  BURTON. 

Appeal. — ^Permission  to  File  a  New  Undertaking  can  only  be  al- 
lowed when  deficiency  in  one  filed  was  due  to  mistake  or  accidenti 
p.  180. 

Cited  in  Northern  Counties  Inv.  Trust  v.  Hender,  12  Wash.  564,  41 
Pac.  915,  holding  appeal  wholly  ineffectual  where  bond  is  not  accom- 
panied by  affidavit  of  sureties. 

Modified  in  Mendenhall  v.  Elwert,  36  Or.  380,  52  Pae.  23,  holding 
the  rule  applicable  only  to  some  patent  omission  and  not  to  a  differ- 
ence of  opinion  as  to  what  constitutes  the  performance  of  statutory 
requirements;  Newberg  Orchard  Assiv  v.  Osborn,  39  Or.  371,  65  Pac. 
82,  holding  that  leave  ought  not  be  granted  where  there  has  been 
negligence  in  remedying  the  mistake  after  its  discovery. 

9  Or.  180-185,  LADD  ▼.  FERGUSON. 

Cited  in  note  to  109  Am.  St.  Bep.  150,  on  setting  off  one  judgment 
against  another. 

9  Or.  185-194,  IiAMBERT  ▼.  SMITH. 

Deods. — The  Word  **Conyey"  is  Equivalent  to  "Grant,**  at  common 
law,  and  passes  the  title,  p.  193. 

Cited  in  State  v.  Eelliher,  49  Or.  82,  8S  Pac.  869,  City  of  Leadville 
V.  Coronado  Min.  Co.,  29  Colo.  34,  67  Pae.  294,  Blood  y.  Sielert,  88 
Wash.  647,  80  Pac.  801,  Cross  ▼.  Weare  Commission  Co.,  153  JXL  510, 
46  Am.  St.  Rep.  902,  38  N.  E.  1041,  Evenson  v.  Webster,  3«S.  D.  388, 
44  Am.  St.  Rep.  802^  53  N,  W.  749,  Chapman  T.  Charter,  46  W.  Ya. 
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779,  84  8.  B.  772,  Ubl  v.  Ohio  Biver  B.  Co.,  51  W.  Va.  114,  41  S.  E. 
344,  and  Vann  ▼.  Edwards,  135  N.  G.  668^  47  a  E.  787,  67  L.  B.  A. 
461,  all  approving  the  definition. 

9  Or.  19&-200,  YOUNO  v.  PATTON. 
This  case  has  not  been  cited. 

9  Or.  200-206^  HODQES  &  WILSON  ▼.  8ILVEB  BILL  MIN.  CO. 

Coiporatioiui^^Wlien  Coxporatioii  has  Become  InsolYentk  stock- 
holder's liability  may  be  enforced  in  equity  without  first  obtaining  a 
judgment  against  the  corporation,  p.  203. 

Cited  in  Zang  t.  Wyant,  25  Colo.  557,  71  Am.  St.  Bep.  145,  56  Pac. 
567,  Knight  etc.  Go.  ▼.  Tampa  etc.  Brick  Co.,  55  Fla.  740,  46  South. 
289,  and  Salt  Lake  Hardware  Co.  ▼.  Tintic  Mill  Co.,  13  Utah,  429,  430, 
45  Pac.  201,  all  approving  the  rule;  Dawson  v.  Sims,  14  Or.  563,  13 
Pac.  507,  holding  that  an  a^ttachment  lien  is  sufficient  foundation  for 
suit  to  set  aside  fraudulent  conveyance. 

Distinguished  in  Dawson  v.  Downing,  12  Or.  519,  8  Pac.  841,  hold- 
ing that  simple  contract  creditors  cannot  bring  a  bill  to  set  aside 
a  conveyance  for  fraud  before  exhausting  their  legal  remedies.  Cited 
in  note  in  24  L.  B.  A.,  N.  S.,  629,  on  bankruptcy^  insolvency  or  dis- 
solution of  corporation  as  excusing  creditor  from  exhausting  remedies 
against  it  before  enforcing  stockholder's  liability. 

Corporations. — ^Nature  and  Extent  of  Stockholdex'B  Liability,  p.  205. 

Cited  in  Leucke  v.  Tredway,  45  Mo.  App.  519,  approving  the  rule; 
Kelly  V.  Fourth  of  July  Min.  Co.,  21  Mont.  339,  53  Pac.  971,  apply- 
ing the  rule  to  mining  corporations;  Ohilberg  v.  Siebenbaum,  41 
Wash.  666,  84  Pac.  599,  holding  that  on  insolvency  the  amount  of 
the  unpaid  subscription  becomes  immediately  due;  Hawkins  v.  Don- 
nerberg,  40  Or.  103,  66  Pa«c.  693,  holding  that  there  is  no  privity 
of  contract  between  creditor  and  stockholder;  Aldrich  v.  Anchor  Coal 
etc.  Co.,  24  Or.  39,  41  Am.  St.  Rep.  831,  32  Pac.  759,  holding  that 
remedy  of  creditor  to  enforce  stockholder's  liability  is  equitable; 
Brundage  v.  Monumental  etc.  Co.,  12  Or.  324,  7  Pac.  315,  holding 
that  in  suit  to  enforce  individual  liability  neither  the  corporation 
nor  all  the  stockholders  need  be  joined.  Cited  in  note  to  3  Am.  St. 
Bep.  838,  852,  853,  855,  on  liability  of  ttockholders  for  corporate 
debts. 

9  Or.  20e-216,  MINABB  ▼.  DOUGLAS  COUNTT. 

Beview,^ — One  Whose  Lands  are  Taken  for  Use  of  a  road  may  have 
the  proceedings  reviewed,  p.  208. 

Cited  in  Gaines  v.  Linn  Co.,  21  Or.  432,  28  Pac.  134,  reaffirming  the 
rule.  Cited  in  note  in  26  L.  B.  A.  828,  on  discontinuance  or  vaca- 
tion of  highway  by  acts  of  authorities. 

Eminent  Domain. — ^Priyate  Property  cannot  be  Taken  for  public 
use  without  notice,  p.  208. 

Distinguished  in  Ames  ▼.  Union  Countyi  17  Or.  606,  22  Pae.  120, 
where  the  notice  was  sufficiently  specific,  ^ 
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FiM;«BB^~Notlc«  Is  EneatiKl  Baqnlslt*  to  tU  pioeeedingi  affoetiBK 
the  rigbti  of  a  eititsn,  p.  200. 

Cited  ia  B«  CeDtral  Irr.  Di«t.,  117  Cal.  391,  49  FM.  867,  ftp^OTing^. 

StatntM. — That  Wlilcli  li  ImpUed  In  k  Stktnta  is  ks  maeh  «  put  ot 
it  as  thkt  whieli  it  ezpre«sed,  p.  £14. 

Cited  in  PanUon  t.  City  of  Portland,  18  Or.  405,  19  Pm.  459,  1  II 
B.  A.  673,  ud  Panleen  v.  Cit;'  of  Portland,  149  V.  S.  39,  13  Sup.  Gt. 
Bep.  750,  S7  L.  ed.  041,  both  reaffirming  the  role. 

BlghwtyE. — Kotlco  of  Application  for  tlis  Lading  OOt  of  %  Ugh- 
wkj  TDQBt  be  signed  by  the  petitiouers,  p.  214. 

Cited  in  King  v.  Benton  Connt;,  10  Or.  SIS,  snd  Barns  t.  Ifnlt- 
nomah  B.  Co.,  15  Fed.  183,  S  Saw.  S43,  approving  tbe  rnle;  Guinea  v. 
Linn  Connt)',  21  Or.  42S,  2S  Pae.  133,  holding  that  proof  of  notiM 
naj  be  made  by  petitioners;  Bitting  r.  Donglaa  Connty,  24  Or.  409, 
33  Pae.  982,  holding  nudated  notice  insufficient;  Williams  v.  Bergin, 
108  Cal.  171,  41  Pae.  266,  inTolving  notice  of  appeal  to  snperrisors 
from  act  of  soperintendent  of  streets. 

Distinguished  in  Baatman  r.  County  of  Oaekamu,  S2  Fed.  27,  13 
Saw.  613,  holding  that  eoonty  cannot  raise  question  of  want  of  notice 
ten  years  after  eatabUshment  of  road. 

Partially  OTemled  in  Yedder  ▼.  Marian  Connty,  SB  pr.  209,  29  Pae. 
^I,  holding  that  copies  of  notices  may  be  posted. 

9  Or.  216-222,  CBEI0HTOH  T.  LEEDS. 

Judgment. — Fnm  the  Date  of  Docketins  Judgment  Is  a  lien  on 
property  of  debtor  then  owned  or  afterward  acquired,  pp.  21S,  217. 

Cited  in  Hnteliinson  t.  Gorham,  37  Or.  861,  61  Pae.  432,  and  Moore 
T.  Jordan,  117  N.  C.  90,  83  Am.  St.  Bep.  676,  £3  S.  B.  261,  42  L.  B. 
A.  £09,  approving  the  rule;  Western  Loan  etc.  Oo.  t.  Cnrrey,  39  Or. 
409,  ST  Am.  St.  Bep.  660,  66  Pae.  360,  holding  that  it  is  the  docket- 
ing tliat  gives  tbe  lien  and  Axes  the  time  when  it  attaches;  Dyke 
V.  Currey,  39  Or.  609,  65  Pae.  1118,  holding  that  judgment  regularly 
docketed  becomes  a  lien  on  after-acqnired  property.  Cited  in  note  to 
117  Am.  St.  Bep.  784,  on  estates  and  interests  to  which  jndgment 
liens  attach. 

Jndgment^-Uen  of  Judgments  Banks  on  after-acquired  property 
In  tbe  order  of  dates  of  docketing,  pp.  216,  £18. 

Denied  in  Ware  v.  Delahaye,  95  Iowa,  683,  64  N.  W.  64E,  holding 
that  liens  operate  on  after-acquired  property  pari  passu;  Belknap  ▼. 
Qreene,  56  8.  C.  123,  34  B.  G.  27,  to  the  same  effect.  Cited  in  note 
in  42  L.  B.  A.  £10,  on  priority  of  Jndgment  liens  on  after-aeqnired 
property. 
9  Or.  222-226,  UcFADDEN  t.  FBIEKDLT. 

TrlaL — Finding  That  Allegations  Set  Up  la  Oomplalnt  are  true  ia 
sufficient,  p.  £24. 

Overruled  in  Drainage  Dist.  No.  4  v.  Crow,  20  Or.  537,  538,  £6  Pae. 
846,  holding  that  findings  ot  fact  mnst  pass  upon  all  the  material 
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OoBlnoto  mofl  b«  OonBtmA  Moel  Stvontly  againit  peitoa  using 
doubtful  language^  p*  885. 

Cited  in  Loomia  ▼.  MaeFarlane,  60  Or.  186,  91  Pao.  468|  quoting  the 
mle  approvingly. 

0  Or.  225-228,  ImA,  FATETTB  ▼.  CLAJBOL 

Appeal  for  tlie  Pnxpose  of  Obtaining  a  Trial  Anew  waa  unknown 
it  common  law  and  can  only  be  proseeuted  when  expresslj  aathoriaed 
by  statute,  p.  228. 

Cited  in  Fiek  ▼.  Henarie,  16  Or.  90,  13  Pae.  760,  Barton  ▼.  Citj  of 
La  Grande,  17  Or.  680,  22  Pae.  112,  and  School  Dist.  No.  116  v.  Irwin, 
34  Or.  436,  66  Pae.  414,  all  approving  and  applying  the  mle;  City 
of  Corvallis  v.  Stock,  12  Or.  391,  7  Pae.  624,  approving  but  not  ap- 
plying the  rule;  Paulaon  ▼.  City  of  Portland,  16  Or.  457,  19  Pae.  465, 

1  L.  B.  A.  673,  and  Harbert  v.  Monongahela  Biver  B.  Co.,  50  W.  Ya. 
256,  40  9.  E.  879,  not  in  point. 

9  Or.  231-243,  OBEGON  B.  00.  ▼.  POBTLANB. 

Levees^— Action  to  Oondemn  a  Public  Levee  for  depot  grounds,  p. 
243. 

Cited  in  Chicago  B.  L  &  P.  By.  Co.  v.  People,  222  lU.  438,  78  N- 
£.  793,  to  point  that  a  levee  ie  a  landing. 

9  Or.  244-249,  lADD  ▼.  8EAB8. 

AppeaL — Oxtnmda  of  Olbjection  not  Baiaed  in  Ziower  Oonzt  cannot 
be  considered  on  appeal,  p.  246. 

Cited  in  Hildebrand  v.  United  Artisans,  50  Or.  167,  91  Pae.  545, 
holding  that  the  overruling  of  objection  made  on  untenable  grounds 
is  not  prejudicial  error;  Kolka  v.  Jones,  6  N.  D.  480,  66  Am.  St.  Bep. 
615,  71  N.  W.  565,  holding  that  objection  should  apprise  adversary 
just  what  point  is  made  against  his  evidence;  Olson  v.  Burlington 
etc.  B.  Co.,  12  S.  P.  328,  81  N.  W.  634,  holding  general  objection  in- 
BQJficient  when  i^edfie  objection  might  have  obviated  it.  Cited  in 
notes  in  52  L.  B.  A.  720,  on  resemblanee  as  evidence  of  relationship; 
52  L.  B.  A.  578,  on  party's  books  of  account  as  evidence  in  own  favor. 

9  Or.  250-252,  42  Am.  Bep.  801,  BXrOIUi  ▼.  XINNET. 

Cited  in  Piekard  v.  Sears,  Freeman  v.  Cooke,  11  Eng.  Bui.  Cas.  102, 
not  accessible. 

9  Or.  26S-266,  BAKEIN  ▼.  BTTCB3CAK. 

Manicipal  Corporations.— At  Common  Law  the  Political  Divisions  of 
1  State  are  not  liable  to  respond  in  damages  for  their  neglect,  p.  258. 

Cited  in  Templeton  v.  Linn  County,  22  Or.  314,  820,  29  Pae.  795, 
15  L.  B.  A  780,  to  point  that,  at  common  law,  county  is  not  liable 
for  injury  from  defect  in  highway. 

Benied  in  Batdorff  t.  Oregon  City,  53  Or.  407,  100  Pae.  939,  hold- 
iig  that  a  eity  invested  with  exclusive  control  over  streets  and  au- 
thoriMd  to  maintain  them  ia  liable  for  injury  resulting  from  failure 

Or.  HotM— 18 
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to  do  so;  Elutm&ii  t.  County  of  OlaokMBM,  8S  Fed.  M,  18  Saw.  613, 
holding  00111117  liablo  tot  act  of  omiBsion  in  canrtnetion  or  main- 
tenaiiee  of  bighwaj. 
Unnlclpal  OorponUoiu. — Oltjr  Offlctt  Is  Uabla  for  Injnrx  resolting 

from  a  wUIfal  nsglect  of  a  duty  enjoined  upon  him,  p.  259. 

Cited  in  Mattson  v.  City  of  ABtoria,  39  Or.  579,  87  Am.  St.  Hep. 
SS7,  65  Pac.  1067,  holding  officer  lialDle  in  damages  for  injury  result- 
ing from  neglect  of  miciBterlBl  duty;  BalU  v.  Woodward,  51  Fed.  647, 
holding  members  of  city  council  are  liable  for  wUIful  neglect  to  pro- 
vide for  repair  of  Btreets;  Mayor  ate.  r.  Ewing,  i  Penne.  (Del.)  101, 
43  Atl.  307,  4S  L.  B.  A.  79,  not  sccoBBiblo.  Cited  in  note  to  9S  Am. 
St.  Sep.  82,  on  liability  of  miniBterial  offlcera  for  nooperfonnanee  and 
niisperformance  of  official  duties. 

9  Or.  206-274,  BBGMEB  ▼.  FLECKENSTUIN. 

Attachment.— Order  of  Sale  mnit  tie  Hade  when  jodgment  ia  glTen 
or  lien  is  liberated,  p.  271. 

Cited  in  Piaher  v.  Kelly,  30  Or.  14,  48  Pac  150,  approving  the  mle. 

Chattel  UoTtgagas. — Ootitnnporaiieotu  Oral  Agreemant  Allowing 
Hortgagoi  to  retain  the  goods  and  dispose  of  them  avoids  the  mort- 
gage as  to  third  persons,  p.  273. 

Cited  in  Uoore  etc.  Mfg.  Co.  v.  Billings,  46  Or.  403,  80  Pac.  423, 
and  Bank  of  Perry  v.  Cook,  3  Okl.  S51,  41  Pac  634,  approving  the 
rule.  Cited  ia  nates  to  15  Am.  St.  Bep.  914,  on  permitting  chattel 
mortgagor  to  retain  possession  and  sell  mortgaged  property;  18  L.  B. 
A.  611,  623,  on  effect  upon  validity  of  mortgage  of  merchandise  of 
provision  or  agreement  giving  mortgagor  possession  with   power  of 

9  Or.  27B-277,  BUBSTON  ▼.  JACKSOK. 

Cited  in  Doe  d.  Chiriatmas  v.  Oliver,  1  Eng.  Bnl.  Cae.  4D7,  not  ae- 
eessible. 

V  Or.  278-287,  SMITH  T.  OABO. 

Bills  sod  Notes. — The  Oontiact  Implied  on  Itadorsetneiit  is  the  trans- 
fer of  the  note  and  the  asaomption  of  ordinary  liabilities  of  in- 
dorsers,  p.  281. 

DiBtinguished  in  Carroll  v.  Nodine,  41  Or.  414,  93  Am.  St.  Bep.  743, 
69  Pac.  52,  stating  the  legal  effect  of  an  indorsement  without  reconrse. 
Cited  in  note  in  46  L.  B.  A.  771,  803,  804,  on  righto  of  tranaferee  oftar 
maturity  of  negotiable  paper. 

Evldence.^Eiile  Bzclndlng  Parol  Evldenoe  t«  vary  writing  appliw 
to  all  olaeees  of  contracts,  p.  282. 

Cited  in  Stoddard  v.  Nelson,  17  Or.  421,  21  Pac.  457,  and  Portland 
Nat.  Bank  v.  Scott,  20  Or.  424,  2B  Pac.  277,  approving  the  rule;  Smith 
V.  Bayer,  46  Or.  147,  114  Am.  St.  Bep.  85S,  79  Pao.  498,  SUndard 
Box  Co.  V.  Mutual  Biscuit  Co.,  10  Cal.  App.  751,  103  Pac.  940,  ex- 
tending the  application  of  the  rolo  to  the  legal  affeot  of  the  instru- 
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ment.    Cited  in  noU  to  7  Am.  St.  Bap.  S07,  on  parol  OTidence  to  viury 
coutraet  of  indonemenl 

9  Or.  28&-897,  KOWE  ▼.  TATI/>B. 

Lost  In8tnixnents.>-W]i«n  Both  the  Ori^al  and  Copy  are  lost,  parol 
efidenee  of  the  contents  of  the  copy  is  admissible,  p.  293. 

Cited  in  WiUiams  ▼.  Galliek,  11  Or.  342,  3  Pae.  472,  holding  that 
contents  of  lost  instmment  may  be  proved  bj  paroL 

9  Or.  298-310,  ODELL  ▼.  CAMFBBLI.. 

Coorts.— Presumption  in  Favor  of  Courts  of  general  jurisdiction 
ceases  when  they  are  exercising  a  special  statutory  power,  pp.  300, 
301. 

Cited  in  E:napp  ▼.  Wallace,  50  Or.  354,  126  Am.  St.  Bep.  742,  92 
Pac.  1057,  and  Fishbum  v.  Londershausen,  50  Or.  376,  92  Pac.  1064. 
14  L.  B.  A.,  N.  S.,  1234,  approving  the  rule;  Willamette  Beal  Estate 
Co.  V.  Hendrix,  28  Or.  495,  52  Am.  St.  Bep.  800,  42  Pac.  617,  to  point 
that  mode  of  acquiring  jurisdiction,  not  in  aceordanee  with  course 
of  common  law,  must  be  strictly  followed. 

Process. — WhetB  Order  for  Pnblicatioa  Omits  to  Direct  the  mailing 
of  a  copy  to  defendant  forthwith,  no  jurisdiction  is  acquired,  p.  302. 

Cited  in  Fishbum  v.  Londershausen,  50  Or.  874,  92  Pae.  1064,  14 
L.  B.  A.,  N.  S.,  1234,  approving  the  rule. 

Process. — ^Diligence  In  Ascertaining  Defendant's  Besldence  must  be 
shown  in  affidavit  of  service  by  publication,  p.  304. 

Cited  in  Fishburn  v.  Londershausen,  50  Or.  377,  92  Pac.  1065,  14 
L.  B.  A.,  N.  S.^  1234,  holding  that  the  knowledge  of  defendant's  where- 
abouts is  not  restricted  to  the  state  line. 

Pxoces& — Statutory  Beqnlrements  as  to  Contents  of  summons  must 
be  strictly  complied  with,  p.  305. 

Oited  in  Goodale  v.  Coffee,  ^  Or.  354,  33  Pac.  992,  Swift  v.  Heyers, 
37  Fed.  44,  45,  13  Saw.  583,  and  Cohen  v.  Portland  Lodge  No.  142, 
B.  P.  O.  E.,  144  Fed.  269,  all  approving  and  applying  the  rule;  Sawyer 
V.  Bobertson,  11  Mont.  421,  28  Pac.  456,  and  Sweeney  v.  Schultes, 
19  Nov.  55,  6  Pae.  45,  holding  that  statute  requiring  different  form 
of  notice  in  summons  in  actions  on  contract  and  other  actions  must 
be  complied  with. 

Judgment.— Ayerment  of  Dae  PabUca;tion  In  Judgment  Entry  not 
supported  by  the  facts  in  the  record  must  be  disregarded,  p.  307. 

Cited  in  Lonkey  v.  Keyes  Silver  Min.  Co.,  21  Nev.  320^  31  Pac.  60, 
17  L.  B.  A.  351,  holding  that  when  the  return  contradicts  the  finding 
in  the  judgment  as  to  service  the  Ending  must  be  disregarded;  Victor 
V.  Davis,  11  Or.  447|  5  Pac.  750,  affirming  the  decision  generally. 

9  Or.  310-817,  BE8SEB  ▼.  JOYCE. 
This  ease  has  not  been  cited. 
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9  Or.  81^921,  PIiYMAU  ▼.  O0M8TO0S. 
Statute  of  Frauds.— To  Avoid  Statute  by  Fart  Ferfonnaaoo»  the 

parol  agreement  must  be  certain  and  definite  and  the  aets  proved 
in  part  performance  must  be  the  identical  contract  set  up,  p.  821. 

Cited  in  Kelly  v.  Buble,  11  Or.  91,  4  Pac.  601,  approving  the  rule; 
Cooper  V.  Thomason,  80  Or.  175,  46  Pac.  299,  to  point  that  part  per- 
formance in  good  faith  takes  case  oat  of  operation  of  statute;  Sprague 
V.  Jessup,  48  Or.  217,  83  Pac.  148,  4  L.  B.  A.,  N.  8.,  410,  holding  that 
the  certainty  must  be  proved  by  evidence  sufficient  to  satisfy  equity 
court  of  truth  of  allegations  of  complaint, 

9  Or.  822-325,  GOODWIN  ▼.  MOBBIS. 

Limitation  of  Actions. — ^Bar  of  Statute  Only  Affects  the  remedy,  it 
does  not  extinguish  the  right,  p.  324. 

Cited  in  Hickox  v.  Elliott,  22  Fed.  17, 10  Saw.  415,  reaffirming  the 
rule;  Currier  v.  Studley,  159  Mass.  25,  38  N.  E.  712,  dissenting  opinion, 
majority  holding  right  to  recover  partnership  interest  in  seat  in  stock 
exchange  lost  by  lapse  of  time. 

Distinguished  in  Parker  v.  Metzger,  12  Or.  409,  7  Pac.  519,  holding 
that  adverse  possession  of  land  for  the  statutory  period  vests  com- 
plete title  in  the  possessor.  Cited  in  note  to  95  Am.  St.  Bep.  671,  on 
effect  of  bar  of  statute  of  limitations. 

Umitatlon  of  Actions. — ^Bar  Under  Jawb  of  This  State  cannot  be 
pleaded  in  bar  to  action  for  possession  of  property  in  Washington 
where,  in  absence  of  proof  to  contrary,  we  must  presume  the  common* 
law  rule  prevails,  p.  824. 

Cited  in  Scott  v.  Ford,  52  Or.  294,  97  Pac.  101,  reaffirming  the  rule; 
Young  V.  Young,  53  Or.  367,  100  Pac.  657,  refusing  to  consider  issue 
based  on  provisions  of  statute  of  another  state  not  pleaded.  Cited 
in  notes  in  48  L.  B.  A.  637,  as  to  when  statute  of  limitations  will 
govern  action  in  another  state  or  country;  67  L.  B.  A.  52,  on  how 
case  determined  when  proper  foreign  law  not  proved. 

9  Or.  325-327,  HOUGHTON  ▼.  BECK. 

Pleading. — ^Defects  in  Pleading,  Whether  in  Substance  or  Form,  are 
cured  by  verdict,  if  issue  joined  be  such  as  to  require  proof  of  facta 
omitted  or  defectively  stated,  p.  327. 

Cited  in  Gschwander  v.  Oort,  1^  Or.  517,  26  Pac.  622,  Chan  Sing  ▼. 
City  of  Portland,  37  Or.  71,  60  Pac.  719,  Boseburg  By.  Co.  v.  Nosier, 
37  Or.  303,  60  Pac.  906,  and  Creecy  v.  Joy,  40  Or.  32,  66  Pac.  297, 
all  approving  the  rule;  Madden  v.  Welch,  48  Or.  200,  86  Pac  3,  hold- 
ing that  a  material  allegation  is  not  supplied  by  verdict;  Pergueon 
V.  Beiger,  43  Or.  509,  73  Pac  1041,  and  Foste  v.  Standard  Life  etc 
Co.,  34  Or.  127,  54  Pac.  811,  both  to  point  that  general  verdict  will 
supply  every  reasonable  inference  deducible  from  the  pleadings;  John- 
son V.  Sheridan  L.  Co.,  51  Or.  42,  93  Pac.  473,  Patterson  v.  Pat- 
terson, 40  Or.  564,  67  Pac  666,  W.  W.  Bamball  Ca  v.  Bedfield,  S3 
Or.  298,  54  Pac  218,  and  Booth  v.  Moody,  30  Or.  225,  46  Pac.  886, 
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411  holding  that  yerdiet  will  aid  a  defective  atatemeat  but  will  not 
care  the  omissioxi  of  a  material  aUegation. 

9  Oc.  387-882^  SMITH  ▼.  OOZ. 

Evideiiioe.-:-Writi]i|r  Itself  is  the  Best  Brldenee  and  mnst  be  pro- 
duced or  its  absenee  satisfactorily  accounted  for  before  parol  proof 
ia  admissible,  p.  831. 

Cited  in  Wiseman  v.  Northern  Pi^.  etc.  Co.,  20  Or.  430,  23  Am. 
St.  Bep.  18$,  26  Pac.  274^  reaffirming  the  role. 

9  Or.  833-^386,  JOHNSON  ▼.  8HIVELT. 

TxlaL — Constmctlon  of  Writings  is  Qnestion  of  Law,  p.  834. 
.    Cited  in  Christenson  v.  Nelson,  88  Or.  479,  09  Pae.  651,  and  Bakes 
Cofiinty  ▼.  Huntington,  48  Or.  G99,  87  Pae.  1039,  approving  the  role. 

^ppeaL^-Bnroneona  Sabmissloii  of  QaMtion  of  Law  to  the  Jury  is 
not  ground  for  reyersal  where  the  issue  is  decided  correctly,  p.  335. 

Cited  in  B^er  County  ▼.  Huntington,  48  Or.  602,  87  Pac  1040, 
approving  the  rule. 

9  Or.  885-387,  SIMISON  ▼.  8IMIS0K. 

Appeal^-^A.ppeUaat  Who  has  Failed  to  File  a  sufficient  andertaking 
within  the  prescribed  time  cannot  file  new  undertaking  without  leave 
of  court,  p.  837. 

Cited  in  Cook  v.  City  of  Ablina,  20  Or.  191,  25  Pac.  386,  where  the 
transcript  was  filed  prematurely  and  no  sufficient  undertaking  was 
given  in  time;  Newberg  Orchard  Assn.  v.  Osborn,  39  Or.  372,  65  Pac. 
82,  holding,  that  appellant  applying  for  leave  to  file  a  new  undertak- 
ing must  show  that  he  has  ezereised  ordinary  diligence. 

9  Or.  888-842,  BANE  OF  BBITISH  COLUMBIA  ▼.  HABLOW. 

Appeal. — ^Bond  on  Appeal  firom  Order  Oonfirming  Judicial  Sale  does 
not  give  appellant  the  right  to  retain  possession  of  the  property  sold, 
pp.  340,  341. 

Distinguished  in  German  Savings  etc.  Soc.  v.  Kern,  42  Or.  536,  70 
Pae.  710,  involving  bond  to  pay  value  of  use  of  land  pending  appeal. 

9  Or.  848-348,  GLEASON  ▼.  VAN  AEBNAM. 

This  case  has  not  been  cited. 

9  Or.  848-866,  ABBAHAM  ▼.  OHENOWETH. 
This  case  has  not  been  cited. 

9  Or.  867-362,  DUNN  ▼.  UNIVEBSITT  OF  OBEOON. 

Colleges  and  Universities. — ^Directors  of  the  Univeniity  of  Oregon 
are  a  corporation,  p.  361. 

Cited  in  Liggett  v.  Ladd,  23  Or.  45,  31  Pae.  87,  holding  that  Cor- 
valis  Agricultural  College  had  capacity  to  take  title  to  land;  In  re 
Beyer's  Estate,  123  Cal.  623,  56  Pac.  464,  44  L.  B.  A.  364,  holding 
the  University  of  California  a  publie  corporation  not  clothed  with 
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■tBt«  lovereignty;  State  ▼.  Irvine,  14  W70.  3S0,  M  Pae.  103,  fcoldiag 
the  Wyoming  A^cultural  College  a  pnblie  coipoiation. 

Explained  in  Farrell  v.  Port  of  Colambia,  50  Oi.  174,  91  Pae.  547, 
holding  that  regente  of  noivereity  are  not  a  corporation  in  tha  ordi- 
nary meaning  of  that  term.  Cited  in  note  in  29  L.  B.  A.  3S3,  on 
nature  of  incorporated  ingtitatiouB  belonging  to  state. 

StatM. — A  Stato  Agaat,  Wlietliei  Incoiporated  or  not,  poiseasea  no 
immunity  from  being  aned,  p.  362. 

Cited  in  Salem  Flouring  Ullla  <V  T.  Lord,  42  Or.  BO,  0»  Pa«.  1036, 
holding  Htate  officers  liable  to  snit  for  appropriating  property  not 
belonging  to  tbe  itate, 

e  Or.  363-366,  POHEBOT  t.  IAPPBUS. 

Habeaa  Ooipns. — Af  t«r  Berrlce  of  Writ  Prlwiiiar  It  In  Onitody  nnter 
it  and  the  power  to  discharge  him  rests  in  the  eonrt  issuing  it,  p.  365. 

Cited  in  UatHOo  ▼.  Swanaon,  131  lU.  £65,  83  N.  E.  696,  holding 
that  jndge  issuing  writ  has  power  to  admit  prisoner  to  bail  pending 


9  Or.  366-367,  H*g»w.p,  js  BE. 

DlBtrict  Attorney  baa  No  Eight  to  Appear  In  Actions  growing  out 
of  management  of  school  lands  and  uciTeiaity  funds,  witbont  an- 
tbority  from  commiBsioners,  and  claim  fees  therefor,  p.  366. 

Cited  in  Moore  v.  Fruier,  15  Or.  636,  16  Pae.  870,  to  the  point  that 
mortgage  of  school  lands  may  be  foieclosed  by  the  state  or  the  eom- 


9  Or.  867-373,  MANNIHa  r.  KUPPEI.. 

Counties. — Offlcen  are  Entitled  Only  to  Such  Oompenaatlon  as  tha 
law  has  expressly  provided,  p.  369. 

Cited  in  Lane  v.  Cods  County,  10  Or.  124,  holding  that  sherifF  is  not 

entitled  to  extra  compensatian  for  acting  as  tax  collector. 

Statutes. — An  Act  to  Assesa  Specific  Taxes  for  public  parposes  is 
void  if  local,  p.  3T3. 

Cited  in  CratrfoTd  v.  Linn  Co.,  11  Or.  49g,  5  Pac.  746,  distinguishiDg 
special  and  local  laws;  Dundee  Utg.  etc.  Co.  v.  School  Dist.  No.  1, 
21  red.  15S,  and  Dundee  Mtg.  etc.  Co.  v.  Scbool  Dist.  No.  1,  19  Fed. 
371,  to  the  same  effect;  Edmonds  v.  Herbrandson,  2  N.  D.  280,  SO  N. 
W.  974,  14  L.  B.  A.  725,  defining  general  and  special  laws;  People  v. 
Ceotral  Pae.  B.  Co.,  S3  Cal.  405,  23  Pac.  307,  holding  that  either  a 
public  or  private  act  may  lie  special. 

Compared  in  Northern  Counties  Investment  Trust  v.  Sears,  30  Or. 
401,  41  Pac  935,  35  L.  B.  A.  186,  holding  the  law  in  qnestion  suffi- 
ciently designated  its  object  in  its  title. 

DiatinguiBhed  in  Northern  Counties  Investment  Trust  v.  Sears,  30 
Or.  392,  41  Pac.  932,  35  L.  B.  A.  ISS,  holding  the  law  in  quesUon 
general  though  one  county  was  not  provided  for;  State  v.  Fratier, 
36  Oi.  1S7,  59  Pac.  8,  upholding  clerk's  and  sheriff's  fee  bill  of  1SS9; 
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State  T.  Conntj  Commra.,  19  Nev.  248,  9  Fae.  124,  liolding  tliat  th« 
Nevada  legislatnra  has  power  to  pan  local  or  tpecM  laws  regulating 
fees  of  eonntj  offieers.  Cited  in  note  in  1  li.  B.  A.,  N.  S.,  154,  on 
fees  as  taxes,  within  constitutional  provisions  relating  to  taxation. 

9  Or.  877-387,  QBSaONIAN  B.  OO.  ▼.  HTT.Ti, 

Emineat  Domain. — Court  is  not  AnthoriBed  to  Qtre  Judgment  of 
condemnation  except  upon  payment  into  court  of  damages  assessed, 
p^  382. 

Cited  in  Gaston  ▼.  City  of  Portland,  41  Or.  378,  69  Pao.  36»  to  point 
tliat  payment  into  court  of  dapiages  assessed  is  sufloient. 

Eminent  Domain. — Tlie  Judgment  must  be  tlie  Parttealar  Kind  pre- 
•eribed  by  statute,  p.  383.  , 

Cited  in  Oregon  By.  Co.  ▼.  Birdwell,  11  Or.  283,  8  Pae.  685,  re- 
affirming tbe  rule. 

Bistinguisbed  in  County  of  Madera  ▼.  Baymond  G.  Co.,  139  Cal. 
182,  72  Pac.  917,  where  the  form  of  the  judgment  was  not  as  it  should 
have  been,  but  the  defendant  was  not  injured  by  it. 

Eminent  Domain. — ^A  Strict  Compliance  With  Every  Essential  Be- 
qnirement  of  the  statute  should  characterize  the  proceeding,  p.  383. 

Cited  in  Grande  Bonde  Electrical  Co.  v.  Drake,  46  Or.  248,  78  Pae. 
1033,  reaffirming  the  rule;  Florida  etc.  B.  Co.  v.  Bear,  43  Fla.  323,  31 
South.  288,  holding  that  statute  must  be  strictly  eonstrued  and  sub- 
stantially complied  with. 

9  Or.  887-398,  WEILL  ▼.  OLABX. 

Courts. — County  Court,  Sitting  in  Probate,  has  no  jurisdiction  over 
tbe  execution  of  trusts,  p.  392. 

Cited  in  Dunham  v.  Siglin,  39  Or.  291,  296,  64  Pac  662,  following 
the  rule. 

9  Or.  393-405,  JACKSON  T.  TBXTLLINGEB. 

Deeds — ^Easements  Pass  by  Conveyance  as  appurtenances,  p.  897. 

Cited  in  Hoover  v.  Hale,  56  Neb.  71,  76  N.  W.  458,  holding  a  race, 
dam  and  water  power  appurtenances  to  mill  property  passing  by  judi- 
cial sale;  Book  v.  West,  29  Wash.  76,  69  Pac.  632,  holding  that  in- 
cidents to  the  principal  thing  granted  pass  by  conveyance  without  the 
use  of  the  word  "appurtenance";  Payter  v.  North,  30  Utah,  176,  83 
Pac.  749,  6  L.  B.  A.,  N.  S.,  410,  stating  the  common-law  rule  passing 
easements  and  burdens  incident  to  the  estate  conveyed;  Scheel  v.  Al- 
hambra  Min.  Co.,  79  Fed.  825,  18  Morr.  Min.  Bep.  616,  applying  the 
rule  to  the  conveyance  of  mining  property.  Cited  in  notes  in  58  L. 
B.  A.  489,  on  how  far  grant  of  mill  includes  water  rights;  67  L.  B.  A. 
405,  on  grant  of  water  power. 

9  Or.  405-418,  TENNY  ▼.  MtJLVANET. 
Tkis  ease  has  not  been  eited. 
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9  Or.  418-424,  WUiEJS  T.  HOOVEB. 

OontraetBy — Oourts  will  not  Lend  Tliair  iUd  to  enforce  as  ezecnfory 
illegal  eontraety  p,  421. 

Cited  in  Bradfeldt,  27  Or.  199,  50  Am.  St.  Bep.  701,  40  Pao^  2,  r^ 
affirming  the  rule. 

Gambling. — Any  Words  Indlcatfng  a  Prohibition  to  the  stakeholder 
to  pay  absolutely  or  conditionally  are  sufficient  to  revoke  a  wager, 
p.  424. 

Distinguished  in  Maher  ▼.  Van  Horn,  15  Colo.  App.  22,  60  Pac.  952, 
where  the  owner  did  not  demand  his  wager  but  notified  the  stake- 
holder not  to  turn  it  over.  Cited  in  note  in  18  L.  B.  A.  863,  864,  on 
legality  of  wageni;  betting. 

9  Or.  425-436,  MANN  ▼.  FLANAOAK. 

Partnership. — ^The  County  Court  Appointed  an  Administmtor  herein 
to  carry  on  partnership  business  and  administer  it,  pp.  425,  426. 

Cited  in  Palicio  v.  Bigne,  15  Or*  148,  13  Pac.  768,  to  point  that 
county  court  has  power  to  settle  partnership  estates.  Cited  in  notes 
in  17  L.  B.  A.,  N.  S.,  412,  414,  on  right  of  partner  to  compensation 
for  services  to  partnership;  17  L,  B.  A.,  N.  8.,  389,  as  to  who  is  aa 
independent  contractor. 

9  Or.  437-462,  SIMON  ▼.  POBTLAND  COMMON  C0X7NCIL. 

ElectKms. — ^Decision  of  Council  on  Contest  of  election  for  mayor  of 
Portland  is  conclusive,  p.  451. 

Cited  in  City  of  Portland  v.  Gaston,  38  Or.  533,  69  Pac.  1052,  hold- 
ing that  litigation  over  streets,  so  far  as  question  of  damages  to  abut- 
ting owners  is  concerned,  must  terminate  in  the  circuit  court;  Pitts- 
burgh, Ft.  W.  ft  C.  By.  Co.  V.  Gillespie,  158  Ind.  459,  63  N.  B.  847, 
denying  right  to  appeal  from  decision  of  circuit  court  in  a  drainage 
case;  Blanding  y.  Sayles,  23  B.  I.  231,  49  Atl.  994,  denying  right  to 
appeal  where  statute  made  decision  of  lower  court  final. 

Distinguished  in  State  v.  Eiraf  t,  18  Or.  555,  23  Pac.  665,  where  the 
charter  did  not  vest  the  council  with  fiinal  jurisdiction;  State  v.  Kraft, 
20  Or.  32,  23  Pac.  665,  the  same.  Cited  in  notes  in  51  L.  B.  A.  65, 
on  superintending  control  and  supervisory  jurisdiction  of  superior  over 
inferior  or  subordinate  tribunal;  26  L.  B.  A.,  N.  S.,  213,  on  provision 
for  testing  election  of  officer  before  municipal  body  aa  exclusive 
remedy. 

Certiorari. — ^The  City  Council  is  the  Proper  Party  Defendant  in  a 
proceeding  to  review  its  decision,  p.  452. 

Cited  in  Wood  v.  Biddle,  14  Or.  254,  12  Pae.  885,  holding  that  the 
county  must  be  made  a  defendant  in  a  proceeding  to  review  the 
action  of  the  county  court. 

9  Or.  462-456,  HALL  ▼.  HALL. 
Divorce.— Oompetting  Wife  to  TAy%  Witb  St^-cbildxen  who  make 

life  a  burden  to  her  is  cruelty,  p.  455* 
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TOit«d  in  HoteMnl  ▼.  Bat«hi]i8,  96  :Fa(.  71,  24  Si  E;  004,  bidiing  thst 
wife  foreed  from  husband's  home  bj  emelty  of- his  parents. is  not 
goiltj  of  desertion.  Cited  in  notes  to  73  Am.  Dee.  630,  65  Am.  St. 
Bep.  78,  on  emelty  as' groitnd  f  or  &voMe;  I3'li.  B/ A'.,  K.  S.,  025^ 
on  relations  'b^t^een'  one  sponse  and-reSativea  ^f  ^cfthiMr  as  affeeting 
qiteslion  of  dosertion  or  eruelty. 

DlTorce* — ^Decree  cannot  Affect  Seal  Property  when  there  are  nb 
aDegations  in  any  of  the  pteadings  4s  to  Its  eotistenee  nor  any  etaim 
for  any  of  it,  p.  4199. 

Cited  in'  Boss  v.  Boss,  21  Or.  12,  13/  26  Pae.  1068,  and  Barrett  ▼. 
Pailin|^>  ill  XT.  8.  528,  4  Snp.  Gt:  Bep.  598,  28  It.  ed.  507,  approring 
and  applyinji  the 'Me;  Senkler  ▼.  Berry,  52  Or.  215,  96- Pae.  1071, 
holding  that  property  rights  misst  be  pj^a^ed  a?id  a  Judgment  affect- 
ing them  must  definitely  identify  the  property  transferred* 


.'  »- 


9  Or.  457-461,  8TATB  T.  JA0K30N.  . 

,  Witnessfa-— Ph|ldren  of  Any  Age  are  Competent  Witne8a9s  if  they 
have  sufficient'  intelligence  to  observe  facts  and  narrate  them  cor- 
rectly, and  have  a  due  sense  of  the  obligation  of  an  oath,  p.  459. 

Cited  in  Wheeler  v.  TJnited  States,  159  IT.  8.  52S,  16  Sup.  Ct.  Bep. 
93,  40  L.  ed.  247,  and  State  ▼.  Juneau,  88  'Wis.  182,  43  Am.  St.  Bep. 
877,  59  N.  W.  581,  24  L.  B.  A.  857,  both  holding  that  the  question 
of.  competency  is  not  affected  by  age,  it  is  one  of  intelligence;  State 
▼.  Blythe,  20  tTtah,  380,  58  Pae.  1108^  holding  that  if  the  child  appear 
to  possess  sufficient  sense  Of  the  danger  of  false  swearing  or  the 
wickedness  of  lying,  it  may  be  admitted  as  a  witness  regardless  of 
age.  Cited  in  notes  in  124  Am.  St.  Bep*  297^  302,  on  competency  of 
children  as  lyitnesae^;  .,19  L.  B^  A*  610,  on  eompetency  of  children 
as  witnesses. 

Appeal. — ^To  B6¥iew  Ezorelse  of  BiscretioB,  the  bill  of  exceptions 
must  contain  all  the  evidence,  p.  460. 

Cited  in  Breon  t.  Hinhle,  14  Or.  513,  13  Pae.  299,  and  Thomas  v. 
Bowen,  29  Oz.  262,  45  Pae.  769,  both  approvingly. 

9  Oc  462^466,  HASS  7.  8EDLAE. 

Process^ — ^Becord  must  Show  That  Defendant  cannot  be  found  to 
authorize  a  substituted  service,  pp.  464-4^6. 

Distinguished  in  McFarlane  ▼.  Cornelius,  43  Or.  519,  74  Pae.  327, 
where  the  record  showed  that  the  defendant  was  out  of  the  state  and 

■ 

had  no  residence  in  it  and  publication  was  valid* 

9  Or.  466-470,  STATE  ▼.  CLABK. 

Witnesses.— Mode  of  Examining  Witnesses  testifying  to  reputation, 
p.  469. 

Cited  in  EeUey  y.  Highfield,  15  Or.  283,  14  Pac«  747,  following  the 
rule;  State  v.  Hummer,  128  Iowa,  508,  104  N.  W.  723,  holding  that 
£^eneral  reputation  for  morality  is  not  admissible  to  rebut  testimony 
tending  to  show  want  of  chastity.    Cited  in  notes  to  73  Am.  St«  Bep. 
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102,  on  limitatioiii  on  doetrine  of  ftaio  doeins;  87  Am.  Doe.  407,  on 

Mduotion  ai  a  crime* 

«  • 

9  Or.  470-474,  WEISS  ▼.  JACKSON  OOUNTT. 

Injunction  is  an  SqjnitaUe  Pxoceeding  and  the  parly  eeeklng  it 
must  show  that  he  has  a  right  under  all  eircumBtaaces  to  the  writ, 
p.  471. 

Cited  ip  Wattier  ▼.  MiUer,  U  Or.  830,  8  Pae.  300,  holding  that  one 
seeking  to  enjoin  damage  to  land  incident  to  ownership  must  show 
title;  Bingham  ▼.  Salinoi  15  Or,  218,  3  Aul  St.  Bep.  152,  14  Pac  528, 
denying  injunction  for  failure  to  show  right.  Cited  in  note  in  7  L. 
B.  A.|  N.  S.,  64,  on  injnnetiye  relief  aa  to  fencea  or  gatoa. 

9  Or.  476-481,  SMITH  ▼.  OOX. 
This  case  has  not  been  cited* 

9  Or.  481-487,  HOZTEB  ▼.  70FPLET0N. 

•    Money  Beceiyed. — Gronnda  for  Action  for  money  had  and  receiyed, 

p.  483. 

Cited  in  Peterson  y.  Foss,  12  Or.  82,  6  Pac.  308,  First  Nat.  Bank 
of  Eugene  y.  Hoyey,  34  Or.  165,  55  Pac.  536,  and  Crane  y*  Buney, 
26  Fed.  16,  all  approying  the  rule. 

Judicial  Sales. — ^Bule  of  Oayeat  Emptor  Appliei^  p.  484. 

Cited  in  Hexter  y.  Schneider,  14  Or.  187,  12  Pac.  670,  reaffirming  the 
rule.  Cited  in  note  to  117  Am.  St.  Bep.  956,  on  eourti^  tribunals  and 
persons  authorized  to  punish  contempts. 

9  Or.  488-402,  SAUfON  y.  OLDS. 

Troyer. — ^Denial  of  Character  of  Taking  or  detention  admits  aet 
of  taking  and  detention,  p.  489. 

Cited  in  Peterson  y.  Bean,  22  Utah,  50,  61  Pae.  215,  applying  the 
rule. 

Damages. — Special  Damages  must  bo  Specially  Pleaded,  p.  491. 

Cited  in  Dose  y.  Tooze,  37  Or.  16,  60  Pac.  381,  approying  and  ap- 
plying the  rule. 

AppeaL — ^Erroneous  Instruction  Which  Oould  not  hayo  Misled  the 
jury  is  not  ground  for  reversal,  pp.  491,  492. 

Cited  in  Gregoire  y.  Rourke,  28  Or.  278,  42  Pac.  97,  approving  the 
rule. 

Nonsuit  Should  be  Denied  When  PlalntUT  Establishes  a  prima  facie 
case,  p.  489. 

Cited  in  Ferrera  y  Parke,  19  Or.  144,  23  Pac.  884,  and  Perkins  y. 
McCuilough,  36  Or.  148,  59  Pac.  182,  both  applying  the  rule. 

9  Or.  403-600,  FOX  ▼.  McKINNET. 

'    Landlord  and  Tenant. — ^Itoase  may  Proyido  That  Crops  are  to  to- 

main  the  property  of  the  lessor  until  rent  is  paid^  p.  497. 

Cited  in  Lawrence  y.  Phy,  27  Or.  510,  41  Pac.  672,  approving  but 
not  applying  the  rule;  Broders  y.  Bohannon,  80  Or.  601,  48  Pae.  €98, 
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applying  the  rule.    Cited  in  note  to  14  Am.  8t.  Bep.  166^  on  land- 
lord's right  to  reierre  title  to  or  lien  oa  erope  to  be  raited. 

9  Or.  600-608,  8BZVBLT  T.  PABBZB. 

Pnhlie  Lands.— Tide  Lands  Belonged  Originally  to  the  XWted  States 
and  became  the  property  of  Oregon  on  its  admission  as  a  state,  p.  505« 

Cited  in  Hume  ▼.  Bogne  Biver  Packing  Co.,  51  Or.  246,  131  Am. 
St.  Bep.  732,  02  Pae.  1068,  holding  that  riparian  owner  has  no  title 
below  high-water  mark;  Shivelj  t.  Welch,  20  Fed.  32,  and  Shively 
T.  Bowlby,  152  IT.  S.  52,  14  Sup.  Ct'  Bep.  548,  38  L.  ed.  350,  to  point 
that  title  to  tide  lands  is  in  the  state.  Cited  in  note  in  22  L.  B.  A., 
N.  S.y  840,  on  right  of  state  to  grant  tide  lands. 

9  Or.  608-610,  8TA0KP0LE  ▼.  SCHOOL  DIST.  NO.  S. 

Schools^ — Claims  Against  School  Districts  must  be  Presented  to  the 
board  before  action  can  be  brought,  p.  510. 

Cited  in  City  of  Philomath  t.  Ingle,  41  Or.  293,  68  Pac.  804,  hold- 
ing that  statute  requiring  audit  of  claim  against  city  before  suit  is 
mandatory;  Bichardson  t.  City  of  Salem,  51  Or.  127,  94  Pac.  35,  hold- 
ing that  in  suit  against  Salem  the  complaint  must  allege  that  the 
claim  was  itemised  and  Terifled  when  presented. 

Distinguished  in  Sheridan  v.  City  of  Salem,  14  Or.  332,  12  Pac.  926, 
stating  the  reason  of  the  rule  and  holding  it  inapplicable  to  claims 
arising  in  tort. 

9  Or.  611-612,  SLOPEB  ▼.  OABET. 

AppeaL— Botnm  of  Service  of  Notice  of  Appeal  from  justice  court 
must  show  that  notice  was  served  in  the  precinct  in  which  the  court 
is  held,  p.  511. 

Cited  in  Hermann  v.  Hutcheson,  38  Or.  241,  58  Pac.  490,  approv- 
ingly. 

Distinguished  in  Taylor  t.  Jenkins,  11  Or.  275,  3  Pac.  682,  inyoly- 
ing  service  of  summons  to  which  the  rale  is  inapplicable. 

9  Or.  612-516»  OBAY  ▼.  HOLLAND. 

Husband  and  Wife.— Married  Woman  may  Sell  or  Mortgage  her 
separate  property  for  the  payment  of  her  husband's  debts,  p.  515. 

Cited  in  Cross  v.  Allen,  141  U.  S.  538,  12  Sup.  Ct.  Bep.  67,  35  L. 
ed.  849,  following  the  rule  on  the  ground  of  stare  decisis. 

Husband  and  Wife. — ^Married  Woman  cannot  Become  Personally 
Bound  for  her  husband's  debts,  p.  515. 

Distinguished  in  First  Nat.  Bank  of  S.  Oregon  v.  Leonard,  36  Or. 
393,  59  Pac.  873,  under  statutes  removing  married  woman's  disability 
to  contract  she  may  join  husband  in  mortgage  given  to  secure  his 
debt  and  become  personally  bound. 

aCortgage  of  Property  to  Secure  the  Debt  of  Another  places  the 
property  in  the  position  of  a  surety  or  guarantor,  and  it  is  discharged 
by  any  act  that  would  discharge  him,  p.  515. 

Cited  in  Denny  v.  Seeley,  34  Or.  366,  55  Pac.  977,  approvingly. 
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9  Or,  dll-dM,  W^^UDWBLL  T.  KAXGB. 
PabUe  landid— Act  GfanMiic  Land  to  atate  npon  its  admitaion  Cf»- 

stTued  to»  require  selection  to  veet  title  in  particular  tracts,  p.  521. 

Cited  in  Northern  Pac.  E.  06.  v.  Barnes,  2  N.  D.  865,  151  Ni  W! 
40S,  holding  that  «  floating  grant  'becomes  a  gtant  of  specific  land 
whenever  the  grantee  makes  his  selection. 

•  Or.  626-529^  MbMAHAN  ▼•  MxMASAXT. 

Divorca.-*«Falae  Jkjccwuktum  of  AdvOtenraa  XfttercratM  la  «raaltf  , 
p.  626. 

Oited  in  Crow  v.  Crow,  '89  Or.  898,  45  Pae.  768,  and  'Hbrberger-  ▼; 
Harberger,  16  Or.  329,  14  Pac  70,  both  gmnting  diirorea  wbere  %u^ 
band  accused  wife  of  adultery;  Goodman  ▼.  Goodman,  80  Mo.  App. 
281,  holding  that  indignities  must  amount  to  cruelty,  not  to  the  body 
but  to  ^he  mind;  Jones  v.  Jones,  62  N.  H.  466,  approving  but  not 
applying  the  rule;  Bobinson  V.  Bobinson,  66  N.  H.  '609,  49  Am.  8t. 
Bep.  632,  28  Atl.  865,  15  L.  B.  A.  121,  defining  extreme  cruelty.  Cited 
in  notes  in  50  Am.  Bep.  542,  and  65  Am.  St.  Bep.  80,  on  cruelty  ^as 
ground  for  divorce;  18  L.  B.  A.,  N.  S.,  303,  on  making  chargea  of 
adultery  aa  ground  for  divorce. 

9  Or.  580-636,  XNOTT  T.  JBFFBB80N  8T.  TBBXY  0O< 

Cited  in  notes  in  59  L.  B.  A.  525,  531,  538,  on  eatablishment,  r«ga- 
lation,  and  protection  of  ferries. 

9  Or.  537-541,  STAGE  ▼.  STUBGCSB. 

Cited  in  note  in  39  !L.  B.  A.  589,  on  governmental  control  over 

right  of  fishery. 

9  Or.  641-647,  OBESSmr  ▼.  TATOVI. 

Common  Law  la  Presumed  to  Exist  in  Other  Statea  except  so  far 
as  it  is  shown  to  have  been  abrogated  by  statute,  p.  645. 

Cited  in  Goodwin  v.  Morris,  9  Or.  324,  Scott  v.  Pord,  88  Or.  294, 
97  Pac.  101,  and  Watford  v.  Alabama  etc.  L.  Co.,  152  Ala.  183,  44 
South.  568,  all  approving  and  applying  the  rule;  Young  v.  Young, 
53  Or.  367,  100  Pac.  657,  holding  that  statute  of  sister  state  must  be 
pleaded;  Shively  v.  Bowlby,  152  U.  S.  52,  14  Sup.  Ct.  Bep.  548,  38 
L.  ed.  350,  holding  that  the  common  law  is  the  basis  of  the  jurispru- 
dence of  Oregon.  Cited  in  notes  to  113  Am.  St.  Bep.  870,  871,  876, 
on  proof  of  foreign  laws  and  their  effect;  67  L.  B.  A.  40,  52,  on  how 
case  is  determined  when  proper  foreign  law  not  proved;  57  L.  B.  A. 
363,  on  conflict  of  laws  as  to  matrimonial  property;  21  L.  B.  A.  473, 
on  presumption  aa  to  law  of  other  states. 
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OCTOBER    TERM,    1881. 


CASES  ABGIXED  AND  DETERMIKED 

ur  TBB 

SUPREME    COURT   OF   OREGON, 

OCTOBER  TERM,  1881. 


WILLIAM  P.  LORD,  CHIEF  JUSTICE. 

EDWARD  B.  WATSON,  )    ^       •  .    r    .. 
JOHN  B.  WALDO,  J  Associate  JusHces. 


KITCHERSIDE  v.  MYERS. 

Practicb^-Law — Equity. — ^An  objection  to  the  jurisdiction  in  equity,  in 
the  absence  of  a  demurrer  on  the  ground  of  an  adequate  remedy 
at  law,  domes  too  late  after  the  defendant  has, .  by  his  answer,  put 
himself  upon  the  merits,  and  the  pleadings  suggest  no  such  defense. 

PuBuc  Lands — Homestead. — Where  public  lands  are  subject  to  be 
taken  under  the  homestead  acts,  and  a  party  ha»  taken  the  initial 
to  homestead,  he  has  a  right  to  the  possession  of  the  land  for  the 
purpose  of  doing  the  required  acts  to  secure  his  title,  and  if  he  is 
prevented  from  taking  possession  by  oaie  without  legal  title»  or  equal 
equitable  claim,  he  may  ask  a  court  of  equity  to  put  him  in  posses* 
sion  of  his  rights. 

Appeal  from  Yamhill  County. 

E.  G.  Bradshaw^  James  McCain  and  TF.  D.  Fenton^  for 
appellant. 

H.  c&  A.  M.  Hurley^  for  respondent. 

By  the  Court,  Lobd,  C.  J. : 

From  the  pleadings  and  evidence,  it  appears  that  the  de- 
fendant and  those  under  whom  he  claims  have  been  in  the 
open  and  actual  possession  of  the  land  in  controversy  since 
the  year  1855,  and  that  this  land  was  included  in  the  origi- 
nal notification  of  John  Myers  under  the  Donation  Act,  but 
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that  subsequently  he  filed  a  corrected  notification  in  which 
the  land  in  dispute  was  not  included,  but  roUnqui^ed,  and 
that  after  due  proof  of  residence  and  cultivation,  he  received 
from  the  proper  officer  a  donation  certificate,  and  finally  a 
patent,  as  donee  of  the  United  States,  in  both  of  which  the 
land  described  corresponded  to  the  description  in  the  cor- 
rected notification,  and  did  not  include  the  land  in  contro- 
versy. Nor  is  there  any  evidence  to  show  that  the  land  in 
dispute  was  omitted  in  the  description  of  the  title  papers  of 
John  Myers,  deceased,  as  alleged,  by  reason  of  a  mutual 
mistake  between  himself  and  the  officers  of  the  land  depart- 
ment of  the  government,  nor  of  any  proceedings  begun, 
heard  or  determined  in  the  land  department  for  the  purpose 
of  correcting  such  alleged  mistake,  and  including  the  lahd 
in  dispute  in  his  donation  claim. 

The  defendant  has  no  other  title  to  this  land  than  bare 
occupancy,  nor  had  those  under  whom  he  claims.  The  legal 
title  is  in  the  United  States,  so  far  at  least  as  the  defendant 
is  concerned,  and  whatever  rights  he  has,  if  any,  are  derived 
from  such  occupancy,  and  the  occupancy  of  those  under 
whom  he  claims  his  right  to  the  possession  of  this  particular 
land.  The  record  of  the  land  office  shows  this. to  be  unoc- 
cupied surveyed  public  lands,  subject  to  be  taken  as  home- 
stead under  the  act  of  congress. 

In  1878  the  plaintiff,  after  filing  the  necessary  affidavits 
and  paying  the  requisite  fee,  received  his  certificate  therefor, 
and  entered  upon  the  tract  of  land  described  in  the  com- 
plaint as  a  homestead — ^the  east  half  of  which  is  the  land  in 
dispute,  and  in  the  actual  possession  of  the  defendant — and 
proceeded  to  do  the  necessary  acts  of  residence  and  cultiva- 
tion, in  order  to  comply  with  the  terms  ol  the  homestead 
acts,  and  to  perfect  his  title  to  tbe  land.  But  it  is  clear 
from  the  evidence  that  the  defendant  was,  and  now  is  in  th# 
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actual  possession  of  the  east  half  of  the  whole  tract  which 
the  plaintiff  has  taken  as  a  homestead,  and  that  he  prevent- 
ed and  forcibly  resisted  the  plaintiff  from  taking  possession 
of  the  land  in  controversy,  and  was  cutting  down  the  tim- 
ber to  tixe  irreparable  injury  of  the  rights  of  the  plaintiff  in 
the  same.  It  appears  then  that  tiie  plaintiff  has  never  had 
possession  of  the  land  in  question,  although  it  is  included  in 
his  entry,  and  so  stated  in  the  certificate  of  the  officer  of  the 
land  office,  and  that  the  legal  title  as  to  the  plaintiff  is  in 
the  United  States.  So  as  to  both  of  these  parties  the  legal 
title  to  the  land  in  controversy  is  in  the  United  States,  and 
whatever  right  either  party  has  to  the  land,  not  being  legal, 
must  be  equitable,  if  anything,  and  the  question  to  be  de- 
cided must  necessarily  be,  who  has  the  superior  equity,  or 
the  better  right  to  the  possession  of  the  land  ?  This  virtu- 
ally disposes  of  the  objections,  so  urgently  insisted  upon, 
that  a  court  of  equity  would  not  take  jurisdiction,  because 
the  plaintiff  had  an  adequate  remedy  at  law,  by  an  action 
for  trespass,  or  in  ejectment.  Besides,  this  objection  to  the 
jurisdiction  on  the  ground  of  an  adequate  remedy  at  law,  in 
the  absence  of  a  demurrer  to  the  complaint,  comes  too  late 
after  the  defendant  has,  by  his  answer,  put  himself  upon  the 
merits,  and  asked  the  court  to  determine  the  equities  in  the 
suit 

As  applicable  to  this  case,  our  view  is  well  expressed  in 
Creely  v.  Bay  State  Brick  Co.^  108  Mass.,  516,  in  which 
the  court  say :  '^An  objection  of  this  kind  should  have  been 
made  on  demurrer,  or  at  least  should  have  been  specifically 
relied  upon  in  the  answer,  and  not  raised  for  the  first  time 
at  the  hearing  upon  pleadings  which  suggest  no  such 
ground  of  defense.  Under  such  circumstances,  the  court 
could  hardly  do  otherwise  than  retain  the  case,  provided  it 
is  competent  to  grant  relief,  and  have  juiiadictioii  of  the 
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subject  matter,  and  of  this  we  have  no  doubt."  Moreover,  if 
this  is  public  land  of  the  United  States,  subject  to  be  taken 
under  the  homestead  acts  of  congress,  and  the  evidence 
shows  that  the  plaintiff  has  taken  the  initial  steps  to  home- 
stead it,  he  has  a  right  to  the  possession  for  the  purpose  of 
doing  the  required  actB  to  secure  his  title  from  the  govern- 
ment, and  if  he  is  prevented  from  taking  possession  by  one 
without  legal  title,  or  of  equal  equitable  claim,  he  may  well 
ask  a  court  of  equity  to  put  him  in  possession  of  his  rights. 
Let  us  then  examine  the  merits  of  the  respective  claims 
of  these  parties,  ascertain  in  what  they  consist,  and  deter- 
mine in  whom  the  superior  equity  resides  to  the  possession 
of  these  lands.  The  donation  law  provides  that  the  time 
limited  in  which  claimants  are  required  to  give  notice  of 
their  claims,  shall  be,  and  are  hereby  extended  to  the  first 
of  December,  1855,  except  where  the  Surveyor  General  shall 
request  them  so  to  do  as  above  provided.  John  Myers,  the 
original  owner  of  the  donation  claim,  and  under  whom  the 
defendant  claims  to  have  equitable  rights  to  the  possession 
of  the  land  in  dispute,  did  file  a  corrected  notification  in  the 
land  office  in  November,  1855,  in  which  he  gives  notice 
and  a  description  of  his  land  claim,  but  which  does  not 
include  the  land  in  question.  But  it  is  insisted  that 
John  Myers  cultivated  and  resided  upon  this  land  at  the 
same  time,  and  with  the  same  object  he  cultivated  and  re- 
sided upon  the  land  described  in  his  notification  and  patent; 
that  he  always  claimed  to  own  the  same  as  a  part  and  parcel 
of  his  donation  claim,  and  that  it  was  omitted  to  be  de- 
scribed and  included  in  his  notification,  and  other  title 
papers,  by  a  mutual  mistake  of  himself  and  the  land  officers 
of  the  government.  There  is  no  evidence  to  show  that  the 
mistake  was  mutual,  or  that  John  Myers  made  any  mistake 
as  to  the  land  he  intended  to  notify  upon  and  occupy  as  a 
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donati<Mi  land  claim.  The  whole  record  evidence  contradicts 
it.  In  his  first  notification,  in  June,  1855,  he  includes  the 
land  in  dispute  in  his  claim,  but  in  the  ensuiiig  November 
he  abandons  the  whole  tract  upon  which  he  had  notified  and 
files  a  corrected  notification,  in  which  he  specifically  relin- 
quishes the  land  in  the  original  notification,  a  part  of  which 
was  the  land  in  dispute,  and  designates  and  describes  other 
and  different  lands  as  his  donation  claim,  and  then  makes 
oath  to  the  truth  and  correctness  of  the  statements  therein 
contained.  His  certificate,  issued  upon  final  proof  of  resi« 
dence  and  cultivation,  and  made  several  years  after,  does  not 
include  this  land,  but  conforms  to  the  description  in  his  last 
notification.  The  same  is  also  true  of  the  patent,  which  was 
issued  several  years  subsequently;  and  thus  it  appears  that 
during  these  different  periods,  so  far  as  the  record  or  evi- 
dence discloses,  no  effort  whatever  was  made  by  John  Myers 
to  correct  the  mistake,  if  there  was  any,  and  make  the  de- 
scription of  the  land  correspond  to  what  is  claimed  to  be 
covered  by  his  residence  and  cultivation. 

There  is  evidence  which  indicates  that  he  was  aware  that 
this  land  was  not  included  in  his  donation  claim  before  pat- 
ent issued,  and  yet  there  is  no  evidence  of  any  attempt  to 
correct  the  mistake  in  the  land  department,  <Hr  of  any  pro- 
ceedings for  that  purpose,  or  that  there  was  a  mistake  as 
alleged.  The  fact  that  John  My^rs  had  possession  of  the 
land  and  claimed  to  own  it,  in  the  absence  of  any  evidence 
of  a  mistake  in  the  description  by  which  the  land  in  dispute 
was  omitted,  and  in  the  face  of  successive  acts  required  to 
be  taken  to  complete  his  title,  some  of  which  were  under 
oath,  and  must  have  attracted  his  attention  to  the  correct- 
ness of  the  facts  swdm  to,  and  which  professed  to  contain  wen 
accurate  description  of  bis  donation  daim  and  did  not  in- 
clude this  particular  land  in  controversy,  certainly  ouinoi 
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be  held  to  have  the  effect  to  create  any  legal  or  equitable 
rights  or  interests  in  this  land  in  favor  of  Myers  and 
against  the  United  States. 

The  fact  that  he  claimed  there  was  a  mistake  in  not  in- 
cluding this  land  in  his  description  of  his  donation  daim, 
without  any  evidence  to  correct  it  on  his  part  at  the  land  of- 
fice, or  to  show  how  it  occurred,  and  opposed  as  it  is  by  the 
notice  which  he  gave  according  to  the  requirements  of  the 
donation  law,  and  reinforced  by  the  sanctity  of  an  oath,  and 
all  the  successive  acts  at  wide  intervals,  by  which  he  secured 
and  the  government  confirmed  his  title  by  patent,  with  an> 
allegation  in  the  defSense  that  the  matter  was  now  pending, 
before  the  land  department  for  correction,  and  without  any 
proof  offered  on  that  subject,  will  require  more  and  better 
proof  to  convince  us  of  the  existence  of  such  a  mistake,  than 
his  ihere  daim  that  such  a  mistake  was  madei  although  he 
held  possession  of  such  land. 

In  the  absence  of  proof  of  such  mistake  as  alleged,  he 
and  those  who  succeeded  to  his  possession,  including  ttie 
defendant,  have  only  such  title  as  is  derived  from  occu- 
pancy. Indeed,  in  the  discussion,  the  facts  seem  to  be  con- 
ceded to  be  with  the  plaintiff,  and  the  main  effort  was  di- 
rected to  showing  that  his  remedy  was  at  law  and  not  in 
equity.  According  to  the  evidence,  this  is  public  land  of  the 
United  States,  subject  to  be  taken  under  the  acts  of  congress 
as  homestead,  and  which  the  plaintiff  has  taken  the  neces- 
sary preliminary  steps  to  secure  as  a  homestead ;  but  he  is 
prevented  by  the  defendant  from  taking  possessioiL  of  it, 
and  not  having  the  legal  estate  he  is  compelled  to  resort  to 
a  court  of  equity  to  put  him  in  possession  of  his  rights,  in 
wder  that  he  may  proceed  to  c(»nplete  his.  residence  and  cul- 
tivation, laid  thus  secure  the  legal  litl^  to  the  land.  The 
ai^t  of  possession  of  the  plaintiff  for  the  purpose  o|  home*. 
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stead  is  a  valuable  right  which  equity  will  protect,  and  the 
facts  in  the  case  showing  that  the  plaintiff  is  prevented  from 
taking  possession  by  the  defendant,  who  has  no  legal  or 
equitable  title,  the  decree  of  the  court  below  is  affirmed. 
Decree  affirmed. 


STATE  V.  LEE  PING  BOW. 

Indictment — ^What  will  not  Vitiate. — If  from  the  whole  indictment 
the  intention  to  charge  all  the  parties,  named  as  defendants,  with 
the  commission  of  the  alleged  offense  clearly  appears,  the  use  of 
a  singular  instead  of  the  plural  verb,  in  the  commencement,  show- 
ing who  are  accused,  will  not  vitiate  it 

Idem. — ^Where  the  indictment  charges  the  defendants  with  stealing 
**from  and  on  the  person,"  the  words  "and  on"  may  be  rejected 
as  surplusage. 

Discretion  of  Court, — ^The  decision  of  the  court  below,  upon  matters 
resting  in  its  sound  discretion  and  upon  conflicting  evidence,  where 
such  decision  does  not  appear  from  the  record  to  have  bepn 
against  the  weight  of  such  evidence,  will  not  be  disturbed  on  appeal. 

Circumstantial  Evidence. — Evidence  that  the  prosecuting  witness^ 
only  a  few  hours  previous  to  tlie  time  of  the  alleged  larceny  of 
money  from  his  person,  had  in  his  possession  the  amount  of  money 
charged  to  have  been  stolen,  was  not  immaterial  or  irrelevant,  wheu 
offered  in  connection  with  other  evidence,  tending  to  prove  the 
felonious  taking  from  his  person. 

Impertinent  remarks  of  counsel,  in  the  course  of  their  arguments  to 
the  jury,  unconnected  with  any  error  or  omission  of  duty  on  the 
part  of  the  court  trying  the  case,  affords  no  ground  for  a  revdf^al 
of  judgment. 

Appeal  from  .MultBomah  County.  The  facts  axe  fitated 
in  the  opinion. 

By  the  Court,  Watson,  J.: 

The  appellant  was  indicted  jointly  with  one  John  Doe, 
whose  true  name  was  unknown  to  the  grand  jury,  for  the 
crime  of  larceny  from  the  person,  in  Multnomah  county. 
Upon  his  separate  trial  on  the  indictment,  at  the  last  May 
term  of  the  circuit  court  for  that   county,  he  was  found 


28  State  v.  Lee  Ping  Bow.  flO  Oregon. 

guilty  as  charged,  and  sentenced  to  two  years  imprisonment 
in  the  state  penitentiary,  and  adjudged  to  pay  the  costs  of 
the  action.    From  this  judgment  he  brings  this  appeal 

The  indictment  after  stating  that  Lee  Ping  Bow  and 
John  Doe,  whose  true  name  is  unknown  to  the  grand  jury, 
is  accused  by  the  grand  jury  of  the  county  of  Multnomah, 
by  this  indictment  of  the  crime  of  larcency  from  and  on  the 
person  of  another,  charges  that  *'The  said  Lee  Ping  Bow 
and  John  Doe,  whose  true  name  is  unknown  to  the  grand 
jury,  on  the  19th  day  of  April,  A.  D.  1881,  in  the  county  of 
Multnomah  and  state  of  Oregon,  did  wilfully,  unlawfully 
and  feloniously  take,  steal  and  carry  away  from  and  on  the 
person  of  another,  namely  from  and  on  the  person  of  Chung 
John,"  &c. 

The  appellant  makes  two  objections  to  the  indictment. 
First,  The  employment  of  the  verb  "is"  instead  of  "are"  in 
the  commencement,  indicates  that  only  one  of  the  defend- 
ants was  intended  to  be  accused  and  leaves  it  in  doubt  which 
was  intended.  Second,  That  the  use  of  the  words  "and  on'' 
in  connection  with  the  word  "from,"  in  the  charging  part 
of  the  indictment,  destroys  the  meaning  of  the  latter  word, 
and  renders  the  indictment  invalid  for  want  of  a  sufficient 
charge  of  the  offense. 

But  neither  of  these  objections  appears  to  possess  any 
substantial  merit.  The  concluding  portion  of  the  indict- 
ment clearly  charges  both  defendants  with  the  commission 
of  the  alleged  crime,  and  viewing  the  instrument  as  a  whole 
we  think  there  can  be  no  doubt  as  to  the  intention  to  accuse 
both.  The  words  "and  on"  do  not,  and  in  the  connection  in 
which  they  appear  in  the  indictment,  could  not  qualify  or 
destroy  the  meaning  and  effect  of  the  word  "from,^  or  neu- 
trslize  the  effect  of  the  whole  charge. 

There  is  no  ground  for  saying  that  the  grand  jury  did 
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not  intend  to  charge  a  larceny  from  the  person,  and  if  by 
employing  the  additional  words  ^^and  on^'  they  intended  to 
charge  that  it  was  also  committed  an  the  person,  or  that 
the  money  was  on  the  person  when  it  was  stolen,  they  may 
be  regarded  as  surplusage,  in  no  wise  affecting  the  force  of 
the  allegation  which  charges  a  complete  offense  without 
them.  We  have  not  beto  able  to  obtain  any  view  of  this 
matter  in  which  the  use  pf  these  words,  in  the  connection 
in  which  they  appear  in  the  indictment,  could  possibly  af- 
fect its  validitv. 

The  next  objection  urged  by  the  appellant  is  to  the  ruling 
of  the    court    below    denying  his  motion  to    correct    the 
record  of  his  arraignment.    The  record   shows   a  regular 
arraignment,  and    the    motion   to    correct    was  based    on 
affidavits  tending  to  prove  that  appellant  was  a  Chinaman, 
who  did  not  understand  the  English  language  sufficiently  to 
comprehend  the  proceedings,  and  that  no  interpreter  was 
sworn,  neither  were  the  proceedings  intwpr«t«d  or  explain- 
ed  to  him,  at  the  time  of  his  arraignment  Counter  affidavits 
were  filed,  on  behalf  of  the  state,  tending  to  prove  that  he 
did  sufficiently  understand  the  English  language  to  com- 
prehend all  that  wa,$  done,  and  that  no  interpretation  was 
necessary.    As  the  amendment  of  its  record  was  a  matter 
resting  in  the  sound  discretion  of  the  court  below,  we  have 
no  power  to  review  its  determinations  made  in  the  exercise 
of  that  discretion,  unless, they  disclose  errors  of  law.    In 
this  instance  the  evidence  furnished  by  the  affidavits  was 
conflicting,  and  we  are  by  no  means  satisfied  that  the  de- 
cision complained  of  was  agaii^  the  weight  of  the  evid^ce. 
The  bill  of  exceptions  sbpws  that  the  court  below  found 
that  the  appellant  did  possi^ss  som^e , knowledge  of  the  Eng- 
lish language,  a^d  we  must  p^'esume  it  consi4ere4  his  ^^wl- 
odgt^ij^waeftt  tp  .enable,  hin^  to  imd^rstand  thaprqi^eedingp 
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as  they  transpired,  and  that  he  did,  in  fact,  sufficiently 
understand  them  to  avail  himself  of  all  the  benefits  which 
the  statute  was  designed  to  confer  upon  him  for  his  pro- 
tection in  making  his  defense.  Taking  into  account  also 
the  facts  disclosed  by  the  record,  that  he  appeared  by  coun- 
sel, as  well  as  in  person,  at  every  stage  of  the  proceedings 
previous  to  his  conviction,  and  tl^t'  no  objection  or  sugges- 
tion of  this  nature  was  interposed  until  after  he  had  been 
tried  and  found  guilty  by  the  jury,  and  we  cannot  doubt  the 
justice  or  correctness  of  the  ruling  denying  the  motion. 

The  next  exception  relates  to  the  admission  of  the  testi- 
mony  of  Ah  Gtee,  a  witness  for  the  prosecution.  He  testi- 
fied that  he  saw  the  prosecuting  witness  have  eighty  dollars 
in  the  evening,  just  previous  to  the  larceny.  The  prosecut- 
ing witness,  Chung  John,  had  already  testified  that  the 
money,  or  a  portion  of  it,  which  the  indictment  charged  to 
have  been  stolen  from  his  person,  was  taken  from  him 
r.  bo  lit  8  o'clock  that  evening,  by  the  appellant.  The  objection 
to  the  testimony  of  Ah  Gee  was  that  it  was  immaterial  and 
irrelevant,  and  not  connected  with  any  evidence  tending  to 
show  that  appellant  knew  Chung  John  had  the  money  at 
that  time.  The  amoimt  charged  in  the  indictment  to  have 
been  stolen  was  seventy-five  dollars,  the  property  of  said 
Chung  John. 

It  certainly  was  necessary  for  the  state  to  prove  that 
Chung  John  owned  the  money,  and  had  it  on  his  person  at 
the  time  of  the  larceny.  Both  these  matters  were  in  issue, 
and  we  think  the  testimony  of  Ah  Gee  tended  to  prove 
them,  so  that  it  was  neither  immaterial  or  irrelevant.  It 
may  have  been  of  slight  or  grave  importance,  under  the  cir- 
oumstances,  but,  in  any  view,  we  think  it  was  admissible. 

The  appellant  claims,  in  the  next  place,  that  the  court 
below  erred  in  receiving  th^  verdict  in  the  absence  of  his 
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oonnsel,  although  he  himself  was  present  in  person.  We 
are  not  aware  of  any  principle  or  authority  upon  which  this 
can  be  held  to  be  error. 

The  last  objection  urged  here  by  the  appellant  is  based 
on  certain  remarks  made  by  the  District  Attorney,  in  the 
course  of  his  argument  to  the  jury.  Whether  strictly  justi- 
fiable or  not,  we  need  not  consider,  for  the  record  does  not 
disclose  any  error  or  omission  of  duty,  on  the  part  of  the 
court  below,  in  respect  to  them.  The  objection  and  excep- 
tion were  taken  to  the  remarks  of  the  District  Attorney, 
as  the  bill  of  exceptions  shows,  •  and  the  interposition  of 
the  court  either  to  check  him  or  direct  the  jury  to  disregard 
the  objectionable  statements,  was  not  requested.  The  court 
was  not  in  fault  and  the  objection  fails.  Th«  judgment  is 
affirmed  and  the  cause  is  remanded  for  further  proceedings. 

Judgment  affirmed. 


♦HAWLEY,  DODD  &  CO.  v.  JETTE  &  CLARK. 

Bills  of  Exchange. — Where  an  instrument  in  writing  was  in  the  fol- 
lowing words: 

Portland,  Or.,  December  lo,  1879. 
$300.  On  January  5,  1880,  without  grace,  pay  to  the  or- 

der of  H.  D.  &  G>.,  three  hundred  dollars,  value  received,  and 
charge  the  same  to  the  account  of  J.  &  C. 

To  J.  D.  M.,  Oregon  City. 

Held,  That  the  above  order  was  an  inland  bill  of  exchange,  and  not 
a  check,  and  that  as  such,  the  duties,  privileges  and  liabilities  of  the 
law  merchant  attach  to  it. 

Checks  and  Bills — ^Difference. — ^The  particulars  in  which  checks  differ 
from .  ordinary  bills  of  exchange  are :  First,  They  are  always 
drawn  on  a  bank  or  banker,  and  are  payable  on  presentment,  with- 
out any  days  of  grace.  Second,  They  require  no  acceptance  ?3 
distinct  from  prompt  payment.  Third,  They  are  always  supposed 
to  be  drawn  on  a  previous  deposit  of  funds,  etc. 


*See  45  Am;  Rep.  129  and  note. 
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FftBSENTMENT  AND  NoTiCB  OF  NoN-PAYMENT.-*-The  text  writers  and  au- 
thorities now  agree  that  the  bankruptcy  and  insolvency  of  the 
drawer,  however  well  known,  constitute  no  excuse  for  neglect  to 
make  due  presentment,  or  to  give  due  notice  of  its  dishonor  to  the 
drawer  and  indorsee,  if  not  accepted.  And  the  same  rule  applies 
as  to  the  necessity  of  presentment  for  payment  to  the  acceptor  of  a 
bill  or  maker  of  a  note,  and  as  to  notice  of  its  dishonor  by  non- 
payment. This  doctrine  rests  upon  an  implied  contract  to  nuke 
presentment  and  give  due  notice  of  the  dishonor,  and  further,  not- 
withstanding the  ^ilure  or  insolvency,  it  cannot  be  definitely  as- 
certained without  presentment  for  payment  that  the  bill  will  be 
dishonored,  as  through  friends,  or  reasons  unknown  to  others,  the 
principal  party  may  devise  means  for  payment.  By  receiving  the 
bill,  they  undertook  to  do  all  that  the  law  merchant  required  to  be 
done  to  obtain  payment,  and  if  they  fail  in  the  performance  of  that 
duty  the  debtor  is  discharged. 

Appeal  from  Marion  County.  The  facts  in  the  case  are 
as  follows: 

On  December  10,  1879,  Jette  &  Clark  were  indebted  to 
plaintiffs,  Hawley,  Dodd  &  Co.,  in  the  sum  of  $617.03. 
That  on  said  day  defendants,  in  Portland,  Oregon,  gave 
Hawley,  Dodd  &  Co.  an  order  in  writing,  signed  by  de- 
fendants, and  directed  to  J.  D.  Miller,  of  Oregon  City,  Ore- 
gon, ordering  said  J.  D.  Miller  to  pay  to  plaintiffs,  on  the 
5th  day  of  January,  1880,  the  sum  of  three  hundred  dollars. 
That  on  said  10th  day  of  December,  1879,  Miller  was  in- 
debted to  said  firm  of  Jette  &  Clark,  in  said  sum  of  $300, 
and  was  solvent.  That  plaintiffs  received  said  order,  and 
on  the  12th  day  of  December,  1879,  presented  the  same  to 
Miller  for  acceptance,  and  that  the  vsame  was  by  said  Miller 
on  that  day  accepted.  That  said  order  was  never  presented 
to  Miller  for  payment.  That  on  January  4,  1881,  Miller 
became  and  ever  since  has  been  insolvent.  That  on  March 
23,  1880,  defendants  paid  plaintiffs  the  balance  of  said  old 
account,  to- wit:  the  sum  of  $317.03.  That  up  to  the  time 
this  case  was  tried,  plaintiffs  were  still  in  possession  of  said 
order. 
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Thayer  dk  WUUamSy  for  appellants. 

Maintain  that  if  at  the  time  the  order  became  due,  the 
defendants  had  no  funds  in  the  hands  of  Miller  to  pay  it, 
or  no  bona  fide^  reasonable  or  just  expectation  that  it  would 
be  paid,  they  were  not  entitled  to  demand  and  notice  of  dis* 
honor.  (2  Daniels  on  Negotiable  Instruments,  sees.  1078, 
1079,  1081;  1  Parsons  on  Bills  and  Notes,  539-540;  Dick- 
ens V.  Beal^  10  Peters,  578;  Dollfus  v.  Frusch,  1  Denio, 
367.)  There  is  no  difference  in  this  respect  between  a  bill 
and  a  check.  (Edwards  on  Bills  and  Notes,  397,  398,  646, 
647.)  Taking  the  order  was  no  payment  imless  the  order 
was  paid.  (Edwards  09  Bills  and  Notes,  191, 192;  ffaya  v. 
Stone  J  7  HiU,  128;  LovUt  v.  ComweU^  6  Wend.,  378.) 

Betlinger  ds  Gearin^  for  respondents. 

Contend  that  it  is  the  duty  of  the  holder  of  a  bill  of  ex- 
change to  present  the  same  to  the  drawee  for  acceptance, 
and  to  present  it  for  payment  according  to  the  terms  there- 
of, and  to  promptly  notify  the  drawer  in  case  of  non-pay- 
ment, and  any  failure  in  performing  any  of  these  duties, 
discharges  the  holder.  {Mauney  v.  Coitj  80  N.  C,  300.)  The 
known  insolvency  of  the  acceptor  of  a  bill  is  no  excuse  for 
non-presentment  for  payment.  (Daniels  on  Negotiable  In- 
Btruments,  193 ;  Chitty  on  Bills,  396,  438 ;  Ma^y  v.  Coffin^  21 
Mass.,  341;  Benedict  v.  Coffey^  5  Duer,  226;  H'unt  v. 
Wadleighy  26  Maine,  271;  Jackson  v.  Richards^  2  Caine, 
843.) 

By  the  Court,  Lord,  C-  J. : 

The  facts  in  this  case  were  stipulated,  and  tried  before 
the  court  The  issue  upon  which  it  was  tried,  was  that  '4f 
the  fact  of  Miller's  insolvency,  at  the  time  said ,  order  was 
due  and  payable,  excused  non-pres^tnient  for  payment  by 

X.  Or«.-« 
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plaintiffs,  and  notice  of  dishonor  to  defendants,  it  is  ad* 
mitted  that  th^  plaintiffs  are  entitled  to  recover.  If  Mil- 
ler's said  insolvency  was  no  excuse  for  non-presentment  for 
payment  and  notice  to  defendants  of  the  dishonor  of  the 
order,  the  defendants  are  entitled  to  recover."  The  written 
order  referred  to  is  as  follows: 

"Portland,  Oregon,  December  10,  18T9. 
$300.  On  January  5,  1880,  without  grace,  pay 

to  the  order  of  Hawley,  Dodd  &  Co.  three  hundred  dollars, 
value  received,  and  charge  the  same  to  the  account  of 

Jettb  a  Clark. 
To  J.  D.  Miller,  Oregon  City.** 

The  facts  stipulated  show  that  this  order  was  received  by 
the  plaintiffs  on  the  12th  day  of  December,  1879,  and  by 
them  presented  to  the  said  J.  D.  Miller  for  acceptance,  and 
that  the  same  was  by  him  accepted  on  that  day. 

The  argument  of  the  counsel  for  the  appellants,  and  the 
authorities  cited  in  support  of  his  view,  show  that  he  con- 
sidered this  order  as  a  check,  or  at  least,  the  law  in  relation 
to  checks  under  the  facts  stipulated,  as  applicable  to  this 
order.  Our  first  enquiry  then  must  necessarily  be,  what  is 
tlie  nature  or  character  of  this  order,  and  what  is  the  law 
applicable  to  it  under  the  facts  admitted?  The  definition  of 
a  check  is  "a  written  order,  or  request,  addressed  to  a  bank, 
or  to  persons  carrying  on  the  business  of  bankers,  by  a 
party  having  money  in  their  haixds,  requesting  them  to  pay 
on  presentment,  to  a  person  named  therein,  or  to  him  or 
bearer,  or  order,  a  named  sum  of  money."  Mr.  Justice 
Story  in  the  Matter  of  Brown^  2  Story's  Reports,  512,  says : 
*^I  agree,  that  it  (a  check)  nearly  resembles  a  bill  of  ex- 
change; but  nullum  simile  est  idem.  The  distinguishhig 
characteristics  of  checks,  as  oontradistingaished  from  bills 
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of  exchange,  are  that  they  are  always  drawn  on  a  bank, 
or  bankers;  that  they  are  payable  immediately  on  present- 
ment, without  the  allowance  of  any  days  of  grace,  and  that 
they  are  never  presentable  for  mere  acceptance." 

In  BaUard  v.  Randall^  1  Gray,  606,  Chief  Justice  Shaw 
says:  '*A  check  is  to  order  to  pay  the  holder  a  simi  of 
money  at  the  bank  on  presentment  of  the  check  and  demand 
of  the  money,  no  previous  notice  is  necessary,  no  acceptance 
is  required  or  expected,  it  has  no  days  of  grace.  It  is  pay- 
able on  presentment  and  not  before."  The  distinction  be- 
tween checks  and  inland  bills  of  exchange  has  been  very 
clearly  and  concisely  stated  by  Mr.  Justice  Swayne  in  Mer- 
chanJpB  Bank  v.  State  Banky  10  Wallace,  647,  in  which  he 
says:  '^Bank  checks  are  not  inland  bills  of  exchange,  but 
have  many  of  the  properties  of  such  commercial  paper,  and 
many  of  the  rules  of  the  law  merchant  are  alike  applicable 
to  both.  Each  is  for  a  specified  sum  payable  in  money. 
In  both  cases  there  is  a  drawer,  a  drawee  and  a  payee. 
Without  acceptance,  no  action  can  be  maintained  by  the 
holder  upon  either,  against  the  drawer.  The  chief  points 
of  difference  are  that  a  check  is  always  drawn  on  a  bank  or 
banker  ;^o  days  of  grace  are  allowed.  The  drawer  is  not 
discharged  by  the  laches  of  the  holder  in  presentment  for 
{)ayment,  unless  he  can  show  that  he  has  sustained  some  in- 
jury by  the  default.  It  is  not  due  until  payment  is  de- 
manded, and  the  statute  of  limitations  runs  only  from  that 
time.  It  is  by  its  face  the  appropriation  of  so  much  money 
of  the  drawer  in  the  hands  of  the  drawee  to  the  payment  of 
an  admitted  liability  of  the  drawer.  It  is  not  necessary  that 
the  drawer  of  a  bill  should  have  funds  in  the  hands  of  the 
drawee.  A  tSieck  in  such  case  would  be  a  fi-aud."  As  a 
result  of  thbse  authorities  it-  may  be  stated  that  the  particn- 
l)ars  in  wtdch  checks  differ  f^om  ordimlty  bills  «f  exchange, 
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are:  First,  They  are  always  drawn  on  a  bank  or  banker, 
and  are  payable  on  pi*esentment,  without  any  days  of  grace. 
Second,  They  require  no  acceptance  as  distinct  from  prompt 
payment.  Third,  They  are  always  supposed  to  be  drawn  on 
a  previous  deposit  of  funds,  etc.  (Story  on  Prom.  Notes, 
sec.  489;  Leslie  v.  CUvpn^  8  Bush,  859.) 

Tested  by  these  principles,  the  order  in  question  is  an  in- 
land bill  of  exchange,  and  not  a  check.  Confessedly  by  the 
record,  it  is  not  drawn  on  a  bank  or  banker,  and  in  this  re- 
spect differs  from  a  check.  Upon  the  face  of  the  order 
appear  the  words  ''without  grace,"  indicating  that  in  the 
absence  of  these  words  the  order  would  be  entitled  to  grace, 
and  was  so  understood,  which,  in  a  check,  would  be  wholly 
unnecessary,  because  not  entitled  to  grace.  It  was  presented 
by  appellants  to  the  drawee  and  by  him  accepted,  which  in- 
dicates that  they  regarded  tJie  order  as  a  bill,  with  tiie  inci- 
dents of  the  law  merchant,  and  not  as  a  check,  for,  as  Judge 
Story  said,  supra,  ''checks  are  never  presentable  for  mere 
acceptance.  The  ordinary  form  of  a  bill  of  exchange,  paya- 
ble at  a  future  day,  is  at  so  many  days  or  months  notice 
after  date  or  sight.  When  a  bill  is  so  drawn,  or  drawn  like 
the  order  in  question,  it  will  carry  with  it  the  privileges  and 
liabilities  incident  to  a  bill,  and  by  adopting  such  fonu  it 
will  be  held  so  to  intend." 

Will  the  insolvency  then  of  the  drawee  excuse  the  plain- 
tiffs from  presentment  for  payment  according  to  the  terms 
of  the  bill,  and  giving  notice  to  the  drawers  of  its  non-pay- 
ment or  dishonor  ?  In  his  recent  work,  Mr.  Daniels  says : 
"The  bankruptcy  and  insolvency  of  the  drawee  of  a  bill, 
however  well  known,  constitutes  no  exciBse  for  neglect  to 
make  due  presentment,,  or  to  give  dufi  oiptice  of  its  di^onor 
to  the  drawer  or  endorser  if.it  is.no<^  voqepted.  ^nd  the 
(ume  rideappluia  m^fo  tha  n0e$^$Uy  of  prefenh^^ef^f  Jor 
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payment  to  the  acceptor  of  a  bill^  or  maker  of  a  note^  and 
as  to  notice  of  its  dishorhor  by  non-payment?^  And  again, 
that  "the  American  and  English  authorities  are  uniform  on 
the  subject."  (Daniels  oh  Negotiable  Instruments,  seea. 
1171  and  1172;  Chitty  on  BilH  354,  896;  Story  on  Notes, 
sees.  286,  367 ;  Story  on  BiUs,  sees.  318,  326,  346 ;  1  Parsons 
on  Notes  and  Bills,  446,  528;  Bigelow  on  Bills  and  Notes, 
365,  378,  sec.  6,  and  the  authorities  cited.) 

The  ground  upon  which  this  doctrine  rests  is  said  to  be 
that  it  is  a  part  of  the  implied  obligations  of  the  contract 
to  make  due  presentment,  and  give  due  notice  of  the  dis- 
honor of  the  bill,  to  fix  the  liability  of  the  drawer,  and  see- 
cndly^  that  notwithstanding  the  failure,  it  cannot  be  defi- 
nitely ascertained,  without  presentment  for  payment,  that 
the  bill  will  be  dishonored,  as  through  friends  or  resources 
unknown  to  others,  the  principal  party  may  derive  means 
for  payment.  (Daniels  on  Negot  Inst,  se&  1171;  Story  on 
Prom.  Notes,  sec  286.)  Want  of  injury  to  the  drawer  is 
neveor  a  sufficient  excuse  for  default  in  making  presentment 
for  payment  and  giving  notice  of  dishonor.  (Daniels  on 
Negot  Inst,  sec  1170;  Chitty  on  BiUs  [13th  Am,  Ed. J 
480;  1  Parsons  on  Notes  and  Bills,  551,  630.) 

But  it  has  been  held  that  want  of  notice  is  excused  when 
the  party,  cannot  possibly  be  damaged  thereby.  *  (Smith  v. 
Miller,  52  N.  Y.,  645;  Taylw  v.  Mawuf.  Co.,  82  IlL,  579.) 
But  otherwise,  if  the  omission  to  give  the  notice  might 
prejudice  him*  In  Mavney  v.  Ooit,  80  N.  C.,  300,  it  is 
held  that  when  a  draft  cm  a  third  person  is  given  in  settle* 
ment  of  an  anticipated  debt,  it  is  the  duty  of  the  holder  to 
present  it  and  to  give  notice  of  its  dishonor  if  not  paid,  and 
a  failure  to  do  so  will  discharge  the  debt  And  as  applica- 
ble to  this  same  doctrine,  Mr.  Daniels  says:  ^^When  a  party 
oontracts  a  debt  and  contemporaneously  gives  in  additional 
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payment  his  draft  upon  a  third  party,  it  is  the  duty  of  the 
creditor  to  present  it  in  a  reasonable  time  for  acoeptanoe  or 
payment  and  to  give  notice  in  the  event  of  its  dishonor  U> 
the  drawer.  If  he  fails  to  make  such  presentment  or  to 
give  such  notice,  the  drawer  is  not  only  discJiarged  from, 
liability  on  the  bill,  but  also  from  the  debt  or  consideration 
for  or  on  account  of  which  it  was  given.*'  (Daniel's  Negt 
Inst,  sec  1276,  and  authorities  cited  in  the  note.) 

Laches  which  would  discharge  the  drawer  or  indorser  of 
a  bill  of  exchange,  will  as  effectually  extinguish  the  debt 
for  payment  of  which  a  bill,  or  other  negotiable  instrument 
is  transferred.  {Smith  v.  MiUer^  48  N.  Y.,  175.)  The 
result  of  these  authorities  is  that  the  order  in  question  i» 
an  inland  bill  of  exchange,  and  as  such,  the  duties,  obliga- 
tions and  liabilities  of  the  law  merchant  attach  to  it. 
Although  not  received  in  absolute  payment  of  their  debt  by 
the  appellants,  but  siU>  modo^  yet' it  was  their  duty,  if  they 
intended  to  hold  the  defendants,  either  as  drawers  of  the 
bill,  or  for  their  prior  indebtedness,  to  present  the  bill  for 
payment  within  the  time  prescribed  by  law  for  that  pur- 
pose, and  if  not  paid  to  notify  the  defendants  of  its  dis- 
honor. Had  this  been  done  the  remedy  of  the  plaintiffs 
against  the  defendant  would  have  been/  very  dear.  They 
would  have  been  remitted  to  all  their  rights  for  the  reooveiy 
of  their  original  claim  as  if  no  bill  had  been  drawn.  By  re- 
ceiving the  bill  they  undertook  to  do  all  the  law  required  to 
be  done  to  obtain  payment,  and  if  they  fail  in  the  perform- 
anee  of  that  duty  the  debtor  k  discharged.  It  follows  from 
these  views  ihsA»  the  judgment  of  the  court  below  is  affirmed* 

Judgment  affirmed. 


' » 
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RUBLE  V.  COYOTE  G-  &  S.  M.  CO. 

Injunction — Damages. — ^In  the  absence  of  malice  and  want  of  proba- 
ble cause  a  party  injured  by  a  preliminary  injunction,  improperly 
issued,  is  confined  to  his  remedy  upon  the  undertaking  given  by 
the  party  procuring  the  same. 

Remedy  at  Law.— Whether  the  remedy  of  the  injured  party  be  upon 
the  undertaking  or/  under  peculiar  circumstances,  an  action  on  the 
case,  he  must  seek  his  relief  at  law,  and  not  in  equity. 

Idem. — ^The  undertaking  being  in  terms  joint,  but  the  injury  being  sev- 
eral, owing  to  the  distinct  interests  of  the  parties  enjoined,  in  the 
property  affected  by  the  injunction,  and  the  amounts  of  damage 
suffered  by  them  being  different,  will  not  entitle  them  to  sue  in 
equity;  there  is  still  an  adequate  remedy  at  law  under  the  pro- 
visions of  the  civil  code. 

Appxal  from  Marion  County. 

Thayer  <&  Williams^  for  appellant. 

W.  H.  HolmeSj  for  respondent. 

By  the  Court,  Watson,  J. : 

This  was  a  suit  in  equity,  brought  by  the  appellants, 
Wm.  and  Walter  Ruble,  against  the  respondents,  The  Coyote 
Gold  and  Silver  Mining  Company  being  principal  and  £• 
F.  Walker  surety,  to  recover  damages  upon  their  undertak- 
ing for  an  injunction,  in  the  sum  of  $2,500,  that  being  the 
amount  of  the  penalty  expressed  therein,  and  to  obtain  judg- 
ment against  said  principal  for  an  additional  sum  which 
appellants  claim  to  have  been  damaged  by  reason  of  such 
injunction,  in  excess  of  the  sum  of  $2,500,  secured  by  the 
imdertaking.  The  complaint  alleged  that  the  appellants 
owned  the  mining  property,  which  was  covered  by  the  in- 
junction, in  severalty,  and  that  William  Ruble's  damage,  in 
respect  to  his  portion  thereof,  was  $6,250,  and  that  Walter 
Bi^ble^  damage,  in  respect  to  his  individual  portion  thereof, 
WHS  $5,500.  A  demurrer  was  filed  to  the  complaint. upon 
tl|e  grounds:    firsts  Want- of  jurisdiction  oyer  the  subject 
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matter  of  the  suit  and  persons  of  the  respondents.  Second, 
Improper  joinder  of  distinct  causes  of  suit.  Third,  Insuffi- 
ciency of  facts  stated  to  constitute  any  cause  of  suit. 

The  demurrer  was  overruled;  respondents  answered;  ap- 
pellants replied;  some  testimony  was  taken  and  submitted 
by  the  appellants,  and  on  the  final  hearing  the  circuit  court 
dismissed  the  suit  with  costs  to  the  respondents.  The  ap- 
peal is  from  this  decree. 

We  are  so  well  satisfied  that  the  appellants'  remedy  was 
at  law,  if  he  was  entitled  to  any  relief  at  all,  that  we  shall 
not  consider  the  issues  of  fact  made  by  the  pleadings  as 
they  now  stand,  or  the  testimony  in  relation  thereto.  The 
pleadings  fail  to  show  a  case  cognizable  in  a  court  of  equity, 
and  the  demurrer  should  have  been  sustained. 

The  matter  relied  upon  by  the  appellants  to  sustain  the 
equity  jurisdiction  are :  the  inadequacy  of  the  fimount  spec- 
ified in  the  undertaking  compared  with  the  amount  of  dam- 
age claimed;  the  joint  character  of  the  imdertaking  and 
the  several  character  of  their  interests  intended  to  be  pro- 
tected, and  the  necessity  of  equity  interposition  to  settle  the 
rights  of  all  parties  nnd  give  full  relief.  As  to  the  first 
proposition,  the  complaint  does  not  show  facts  entitling 
them  to  relief  beyond  the  amount  specified  in  the  undertak- 
ing, in  any  form  of  action.  It  does  not  allege  that  the  in- 
junction was  sued  out  or  prosecuted  by  the  Coyote  Com- 
pany "maliciously,"  as  well  as  without  probable  cause,  which 
all  the  authorities  hold  to  be  necessary  even  to  support  an 
action  on  the  case.  Cox  v.  Taylor^  10  B.  Monroe,  (Ky.,) 
17;  Lindsay  v.  Lamed^  17  Mass.,  189;  Chev)  v.  Thompson, 
4  Hals.,  249;  Robinson  v.  Kellum,  6  Cal.,  899.) 

Even  if  it  had  shown  the  malice,  as  well  as  want  of  prob- 
able cause,  by  proper  averments,  and  it  could  be  successfully 
established  that  the  cause  of  action  00  arising  could  be 
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joined  with  that  arising  upon  the  undertaking,  which  we 
need  not  consider  here,  stiU  the  appellants  would  have  an 
adequate  remedy  at  law,  and  consequently  not  be  entitled 
to  maintain  this  suit  in  equity.  They  are  the  real  parties 
in  interest,  (sec.  27,  Civil  Code)  and  may  sue  separately  or 
jointly,  notwithstanding  the  joint  character  of  the  under- 
taking. {Summers  v.  Fariah^  10  Cal.,  347;  Browner  v. 
Davisy  15  Id.,  9.)  And  sections  241  and  242  of  the  code^ 
give  the  courts  of  law  as  full  power  to  try  the  issues  in  such 
a  case,  and  adjust  and  settle  the  various  rights  of  the  parties, 
both  plaintiff  and  defendant,  as  the  courts  of  equity  could 
have.  (Loomis  and  others  v.  Brown^  16  Barb.,  325.)  Be- 
sides, sec.  40  of  the  code  authorizes  the  courts  of  law  to 
cause  any  other  parties  not  before  them  to  be  brought  in, 
when  their  presence  is  necessary  to  a  complete  determina- 
tion of  the  controversy.  The  decree  of  the  circuit  court  is 
affirmed  with  costs. 
Decree  affirmed. 


DAWSON  V.  CROSSEN. 

Assignment  for  Creditors. — ^The  recording  of  a  deed  of  assignment  is 
not  essential  to  its  validity,  where  possession  accompanies  convey- 
apce  of  personal  property. 

Inventory  for  Record. — The  failure  of  an  assignee  to  file  a;i  inventory 
for  record  does  not  render  an  assignment  void. 

Appeal  from  Wasco  County. 

W.  W.  Thayer  and  0.  F.  Paxton^  for  appellant. 

/.  E.  Atwater,  for  respondent. 

By  the  Court,  Lord,  C.  J. : 

Where  McC.,  by  a  deed  of  general  assignment,  duly  exe- 
eated  and  acknowledged,  conveyed  all  his  property  to  D.  in 
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trust,  for  the  benefit  of  all  his  creditors  in  proportion  to  the 
amount  of  their  respective  claims,  and  delivered  the  posses- 
sion of  said  property  to  D.,  but  prior  to  the  recording  of  said 
deed  of  assignment,  and  before  an  inv^entory  had  been  filed 
as  required  by  the  act  of  1878,  C,  a  sheriff,  seized  said 
property  under  a  writ  of  attachment  duly  issued,  etc.,  and 
took  the  property  from  the  possession  of  D.,  who  thereupon 
commenced  this  action  to  recover  the  same;  Held,  That  the 
recording  of  a  deed  of  assignment  is  not  essential  to  its 
validity  where  possession  accompanies  the  conveyance  of 
personal  property,  or  where  an  actual  transfer  of  the  prop- 
erty assigned  takea  place;  Held,  further,  That  the  failure  of 
an  assignee  to  file  an  inventory  for  record  does  not  render  the 
assignment  void,  and  that  D.,  the  assignee,  is  entitled  to 
the  possession  of  the  property. 
Judgment  reversed. 


BOEHREINGEB  v.  CREIGHTON,  ET  AL. 

Dee3>— Description — Parol  Evidence. — A  description  of  land  in  a  deed, 
in  which  the  initial  point  is  described  as  "a  stake  set  for  a  comer, 
near  the  road  leading  past  the  residence  of  William  Henkle,  it 
being  the  road  leading  from  Corvallis  to  the  Llpyd  settlement/'  and 
from  which  point  the  boundaries  are  given  by  course  and  distance, 
with  certainty,  and  the  whole  tract  stated  to  be  in  Benton  county, 
Oregon,  and  to  contain  lOO  acres,  is  not  void  for  uncertainty,  on 
the  face  thereof.  Parol  evidence  is  admissible  to  show  the  precise 
location  of  the  stake. 

Attaching  Creditor — Unrecorded  Deed. — ^An  attaching  creditor  with- 
out notice  of  a  prior  unrecorded  deed  of  the  property  attached^ 
made  by  the  debtor  in  the  writ  to  a  third  person,  is  not  affected 
by  such  deed.  He  is  entitled  to  the  same  protection  as  a  bona  Me 
purchaser,  for  a  valuable  consideration,  would  be  under  the  siune 
circumstances,  by  force  of  section  148  of  the  code.  But  notice  of 
tach  unrecorded  deed  would  affect  him  to  the  same  extent  as  it 
would  a  subsequent  purchaser  for  a  valuable  consideration.  The 
<4>jecl  of  the  statute  waa  to  place  them  on  an  equal  footing. 
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fimu — ^EviDEHCE. — ^Wbere  the  reasonable  conclusion,  from  alb  the  debtor 
said  to  his  creditor,  during  a  conversation  between  them  prior  to 
the  levy  of  an  attachment,  in  favor  of  the  latter,  upon  the  real 
property  of  the  former,  was  that  the  debtor  had  made  some  ar- 
rangement or  bargain  for  the  sale  of  the  property  to  a  third  person, 
bat  had  not  made  a  iinal  disposition  of  it,  nor  received  the  purchase 
money,  and  such  was  the  actual  impression  produced  upon  the 
mind  of  the  creditor;  Held,  Not  to  be  sufficient  notice  of  a  prior 
unrecorded  deed  of  sncfa  property  to  such  third  person,  to  affect  the 
rights  of  the  creditor,  under  the  subsequent  levy  of  his  attachment. 

APFRAii  from  Benton  County. 

F.  A.  Ckenoweth  and  Tilmon  Fardy  for  appellant. 

J.  W,  Baylmm^  for  respond^it 

By  the  Court,  Watson,  J. : 

This  was  a  suit  by  the  appellant,  Boehreinger,  to  enjoin  a 
threatened  sheriff's  sale  of  lands,  situated  in  Benton  county. 
The  ocMnplai&t  ^eges  that  the  plaintiff  is  the  owner  and 
in  possession  of  siaeh  lands^  and  that  defendant,  Creighton, 
has  caused  an  execution  to  be  issued  upon  a  judgment  of 
the  county  court  of  said  county,  in  his  favor  and  against 
the  defendant  VandersoU,  and  delivered  to  the  defendant 
S[ing,  as  sheriff  of  said. county,  who,  at  Creighton's  request, 
has  levied  it  upon  said  lands  as  the  property  of  VandersoU, 
and  advertised  a  sale  thereof,  upon  such  execution,  and  will, 
unless  resla-ained,  sell  the  same,  and  eixecute  a  certaficate  of 
sale  and  sheriff's  deed  to  the  purchaser  thereof,  and  thereby 
create  a  doud  upon  plaintiff's  title  thereto. 

The  answer  denies  plaintiff's  ownership  and  possession, 
and  avers  VandersoU's  ownership  of  said  property,  a  levy 
thereon  under  an  attachment,  issded  in  the  same  action,  in 
which  said  judgment  was  rendered,  on  April  5,  1880,  the 
filing  and  l^ecdrding  of  a  certificate  of  such  attached  prc^rty 
as  required  by  law,  the  rendition  of  judgment  and  order  tor 
the  sakt  olaudx  prolieii^,  and  tb»  insolvency,  of  VandersoU. 
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The  reply  denies  VandersolPs  ownership,  and  alleges  the 
execution  of  a  de3d  from  him  to  plaintiff  of  the  same  prem- 
ises on  March  20,  1880,  and  that  Creighton  had  notice  of 
such  deed  prior  to  the  levy  of  the  attachment.  Upon  the 
final  hearing,  the  circuit  court  dismissed  the  suit  and  ren- 
dered judgment  against  plaintiff  for  costs.  The  case  is  here 
on  appeal  from  this  decree.  The  appellant  insists  that  Van- 
dersoU  never  had  any  title  to  the  land  in  controversy,  by 
reason  of  fatal  defects  in  the  description  of  the  premises,  in 
the  deed  through  which  he  claimed  title.  But  that  if  such 
deed  did  convey  any  title  to  VandersoU  it  passed  to  appel- 
lant by  VandersolPs  deed  to  him  of  March  20,  1880,  which 
contained  the  same  description  of  the  premises  as  the 
former,  and  that  Creighton  had  notice  thereof. 

The  respondent,  Creighton,  contends  that  this  description 
was  sufficient,  but  that  appellant's  deed  had  not  been  re- 
corded, and  he  had  no  notice  of  it  at  the  time  his  attach- 
ment was  levied,  and  therefore  ought  not  to  be  affected  by 
its  existence.  The  deed  to  VandersoU  is  dated  February 
22,  1878,  and  contains  the  following  description:  "The 
following  ^escribed  real  estate,  to- wit:  Beginning  at  a  stake 
set  for  a  comer,  near  the  road  leading  past  the  residence  of 
William  Henkle,  it  being  the  road  leading  from  Corvallis 
to  the  Lloyd  settlement.  Run  thence  west  68.25  chains, 
thence  north  14.70  chains,  thence  east  67.60  chains,  thence 
south  12  degs.  east  14.77  chains,  to  the  place  of  beginning, 
in  Benton  county,  state  of  Oregon,  containing  100  acres." 

We  think  this  description  plainly  sufficient.  The  location 
of  the  stake  can  be  established  by  parol  proof,  and  then  the 
courses  and  distances  in  the  description  will  readily  give  the 
actual  boundaries.  {Wing  v.  Bufgiss^  18  Maine,  HI; 
Blake  v.  Doherty,  5  Wheat,  86».) 

As  appellant's  deed  from  VandersoU^  of  KardL  90, 18aO» 
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contained  the  dame  description,  it  was  miffident  to  pass  the 
title  to  the  property  to  the  appellant  But  this  deed  was 
not  recorded  until  after  the  levy  of  Greighton's  attadbment 
on  April  5, 1680,  and  the  pleadings  present  an  issue  of  fact, 
as  to  whether  Creighton  had  notice  of  its  execution,  prior 
to  that  time,  which  must  be  determined  from  the  testimony. 
Our  statute  has  declared  that  an  attaching  creditor,  from  the 
date  of  the  levy,  shall,  as  against  third  persons,  be  deemed 
a  purchaser  in  good  faith,  and  for  a  valuable  consideration, 
of  the  attached  property.  (Sec.  148,  Civil  Code.)  Counsel 
for  respondents  suggested,  at  the  hearing,  that  the  effect  of 
the  terms  of  this  statute  places  the  attaching  creditor  in  as 
good  a  position  as  that  of  a  bona  fide  purchaser  for  a  valua- 
ble consideration,  notwithstanding  his  notice  of  previous 
imregistered  deeds  or  other  instruments.  But  we  do  not 
think  any  such  construction  can  be  tolerated.  It  would  en* 
courage  fraud  and  uphold  injustice,  instead  of  enforcing  a 
rule  of  right  and  fair  dealing  among  men. 

The  statute  was  evidently  designed  to  place  him  upon  an 
equal  footing,  but  not  to  confer  upon  him  superior  advan- 
tages, by  protecting  him  in  the  enjoyment  of  the  fruits  of 
fraud.  The  wording  of  the  statute  does  not  demand  such  a 
construction,  and  we  can  discover  no  reason  or  analogy  to 
support  it.  We  are  fully  satisfied  that  ihe  terms  of  the 
statute  do  not  warrant  it,  and  that  it  should  not  receive 
judicial  sanction. 

The  question  next  to  be  considered  is  one  of  fact  It  is, 
whether  Creighton  had,  previous  to  the  levy  of  his  attach- 
ment, any  notice  of  the  unrecorded  deed  from  VandersoU  to 
appellant,  or  knowledge  of  any  facts,  which  ought  to  have 
led  him  as  an  honest  and  reasonable  man  to  make  suitable 
inquiries  concerning  such  deed.  The  appellant  relies,  to 
some  extent,  in  his  effort  to  fasten  such  notice  upon  the 
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respondent  Greighton,  on  what  a  Mr.  Hanson  told  the  depuiy 
sheriff,  while  on  his  way  to  levy  the  attachment.  It  is  not 
claimed  that  this  information  reached  Creighton  before  the 
levy  was  made,  and  we  are  fully  convinced  that  it  cannot  be 
held  to  affect  his  rights  under  such  levy.  The  sheriff  was 
not  his  agent)  and  notice,  to  the  she^  or  his  depujty,  of 
prior  unrecorded  deeds  or  instruments  affecting  the  title  to 
the  property  would  not,  per  ae^  be  notice  to  the  attachin^^ 
citeditor.    (Freeman  on  Executions,  sea  343.) 

The  facts  relied  upon  as  affecting  (Creighton  personally 
with  notice  are : substantially  these:  On  Sunday,.  April  4, 
1880,  (the  day  preceding  the  levy)  Creighton  and  one  Web- 
ber went  to  VandersoU's  house,  on  the  pii^mises  in  question^ 
to  see  about  the  paym^t  of  the  debt  upon  which  the  judg- 
ment  spoken  of  was  afterwards  recover^.  VandersoU  told 
Creighton,  on  this  oocasdon,  eith^  that  he  had  sold,  or  that 
he  had  bargained  the  premises  to  a  man  in  Salem,  and  was. 
going  down  there  on  the  following  Monday  or  Tuesday,  aiid 
would  draw  some  ihoney.  Creighton  suggested  to  him  that 
perhaps  the  man  would  back  out.  VandersoU  told  him  that 
he  did  not  think  he  would.  Early  on  the  following  morn- 
ing, Creighton  commenced  his  action  and  procured  the 
attachment  to  be  issued.  Afteir  the  attachment  had  been 
levied,  and  on  the  same  day,  Hanson,  who  daims  to  have 
been  appellant's  agent,  had  a  conversation  with  Creighton 
at  Corvallis,  in  which  he  told  him  he  would  get  nothing 
tibrough  his  Action. againat  VandersoU,  as  the  latter  had  sold 
the  premises*  Creighton  replied  he  knew  it,  but  that  the 
deed  had  not  been  recorded,  and  he  wanted  his  money. 

Evidently  the  information  which  VandersoU  had  given 
Creighton  the  day  before,  of  his  having  sold  or  baijgained 
the  property  to  the  man  in  Salem,  and  his  intention  to  go 
dowa  an;the  foUowing  Monday  oi^  Tuesday,  and  draw  some 
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money,  was  meant  to  satisfy  Creighton  that  bts  (diom  would? 
be  paid.  But  no  deed  or  oonyeyance  was  mentioned,  and  it 
is  quite  evident  from  Oeightoa's  remarks  to  him^  after  he, 
had  given  the  information,  that  the  former  did  not  under- 
stand that  a  deed  had  already  been  executed,  or  that  any 
final  and  binding  coi^tract  for  the  sale  of  the  land  had  been 
entered  into.  When  Creighton  asked  VandersoU,  after 
hearing  all  the  latter  l^ad  to  say  about  the  transaction,  if  the 
man  he  had  sold  or  bargained  the  premises  to  .might  not 
back  out,  and  VandersoU  replied  "that  he  thought  not,^'  it 
is  quite  certain  that  all  he  had  heard  had  not  created  any 
impression,  upon  his  mind  that  any  final  sale  or  disposition 
of  the  property  had  taken  place.  Nor  was  the  conversation,' 
taken  as  a  whole,  calculated  to  producer  any  such  iiapr98Sion 
under  all  the  circumstances. 

Creighton  undoubtedly  thought  VandersoU  purposed  dis- 
posing  of  the  property,  and:  drawing  the  purchase  inioney 
when  he  should  go  to  Salem,  and  hence  his  haste  in  procjir- 
ing  its  attachment  the  following  morning.  What  he  told 
Hanson  after  the  levy,  can  hardly  change  the  result.  Hey 
might  have  heard  of  the  deed  after  the  levy;  or  what  is 
more  likely,  he  was  speaking  with  regard  to  what  he  had 
heard  at  VandersoU's,  the  preceding  day.  The  deed  he  re- 
ferred  to  was  most  probably  the  deed  he  expected  Vander? 
soU  would  give  upon  the  consummation  of  the  bt^rgain,  of 
which  VandersoU  had  spoken.  But  be  this  as  it  may,  no 
notice  is  made  out  by  the  evidence,  with  the  clearness  and 
certainty  which  the  law  requires.  (1  Story  Eq.  Jur.,  sees. 
398-400,  and  notes.) 

It  is  not  necessary  to  pass  on  the  objecjbion  that  the  case 
made  by  the  pleadings  is  not  within  the  jurisdiction  of 
equity,  for  assuming  jbh^t  it  is  properly  here,  the  conclusions 
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of  fact  we  haTO  reached,  from  the  evidenoe,  show  that  the 
appellant  is  not  entitled  to  equitable  relief.  The  decree  of 
the  circuit  court  is  affirmed,  with  costs. 


SEABS  V.  MoGREW. 

Several  Judgment  against  Joint  Debtors.— -When  the  action  is  itpon 
a  contract,  joint  and  several,  a  several  judgment  would  be  proper, 
as  the  defendants  might  have  been  sued  alone  in  such  case;  there- 
fore judgment  might  be  rendered  against  one  or  more,  without 
waiting  the  final  trial 

Appeal  from  Polk  County.  The  facts  are  given  in  the 
opinion. 

Warren  Truitt  and  J.  J.  Daly^  for  appellant. 

Hohnes  <&  Thayer^  for  respondent. 

By  the  Court,  LiDkd,  C.  J. : 

This  was  an  action  against  the  defendants  on  two  joint 
and  several  promissory  notes.  It  came  before  the  court 
below  on  the  demurrer  of  the  defendants,  and  when  called 
for  argument  the  demurrer  was  withdrawn  as  to  all  the  de- 
fendants, the  defendant  McGrew  only  asking  leave  to 
answer,  which  was  allowed  by  the  court,  and  the  other  de- 
fendants refusing  to  plead  further,  it  was  ordered  by  the 
court  that  judgment  be  entered  against  said  defendants,  and 
judgment  was  rendered  accordingly,  that  the  plaintiff  have 
and  recover  of  and  from  said  defendants,  Greorge  W.  Clark 
and  James  K.  Crowley,  severally,  the  sum,  etc.  The  defend- 
ant McGrew  answered  in  pursuance  of  his  leave,  and  at  the 
same  term  moved  a  continuance  of  the  cause,  which  was 
allowed  by  the  court  Subsequently,  and  at  the  May  term, 
the  cause  coming  on  to  be  heard,  the  defendant  McGrew 
asked  leave  to  amend  his  answer,  which  was  granted. 
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The  only  difFereoace  made  by  the  amendiBd  andwcr  wm 
that  he  supplemented  the  former  answer  by  pleading^  the 
judgment  against  the  defendants  dark  and  Ctmrhsj^  in  'bar 
of  the  action.  This  defense  was  demurred  to  and  the  de^ 
murrer  was  sustained  by  the  court,  and  this  is  the  assign* 
ment  of  error. 

The  only  question  to  be  determined  is,  can  a  judgment 
be  properly  rendered  against  one  or  more  of  seyeral  defend- 
ants, and  the  action  be  allowed  to  proceed  as  to  the  others? 
BefcHre  the  code,  when  the  contract  was  joint  and  several,  the 
plaintiff  was  botmd  to  prosecute  each  party  separately,  or 
all  together.  Since  the  code,  he  can  proceed  against  one  or 
more,  or  less  than  the  whole  number.  Our  code  provides 
when  the  action  is  against  two  or  more  defendants,  (sea  59, 
sub.  3,)  that  if  all  the  defendants  have  been  served,  judg- 
ment may  be  taken  against  any,  or  either  of  them  severally, 
when  the  plaintiff  would  be  entitled  to  judgment  against 
such  defendant  or  defendants,  if  the  action  had  been  against 
them,  or  any  of  them  alone;  and  it  is  provided  in  section 
241  that  judgment  may  be  given  for  or  against  one  or  more 
of  several  plaintiffs,  etc.,  and  also  in  section  242,  in  an  action 
against  several  defendants,  the  court  may,  in  its  discretion, 
render  judgment  against  one  or  more  of  them  whenever  a 
several  judgment  is  proper,  leaving  the  action  to  proceed 
against  the  others.  The  complaint  in  this  case,  as  was  said 
in  Decker  v.  TreUing  et  al,^  24  Wis.,  618,  sufficiently  states 
the  facts  out  of  which  the  liability  of  the  defendants  arose, 
and  although  it  was  in  a  form  adapted  to  a  recovery  against 
all  the  makers  of  the  note  jointly,  it  was  still  so  framed  that 
a  several  judgment  could  properly  be  had  upon  it  against 
<me  or  more  of  them.  It  alleged  that  the  defendants  made 
their  joint  and  several  promissory  note  in  writing,  which 
note  was  set  out  in  haec  verba^  and  attended  with  auitaUe 
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ETwmffiztB  to  show  that  the  plaintiff  was  entitled  to  judg- 
manti 

Now,  under  the  sections  above  referred  to,  judgment  may 
be  entered  against  any  one  or  more  of  several  defendants 
whenever  a  several  action  might  have  been  brought,  or  a 
several  judgment  upon  the  facts  of  the  case  would  be  proper, 
and  this  is  allowable  irrespective'  of  thei  diaracter  of  the 
complaint,  whether  it  alleges  a  joint  or  several  liability. 
The  true  criterion  being  whether  a  separate  action  might 
have  been  maintained,  and  if  it  could,  a  several  and  separate 
judgment  is  proper.  {Ha/rrmgton  v.  Highman^  15  Barb., 
508;  Van.  Nu9  v.  Oorkins^  12  Wis.,  209.) 

But  if  the  action  is  upon  a  contract  joint  and  several,  a 
several  judgment  would  be  proper,  as  the  defendant  might 
have  been  sued  alone;  therefore  judgment  might  be  ren- 
dered against  one  or  more  without  awaiting  the  final  trial. 
{Hempy  v.  Ramson^  38  Ohio  St.,  313 ;  Smithy  Twogood  <6 
Oo,  V.  Cooper  and  Clarke^  9  Iowa  R.,  378.) 

In  Hempy  v.  Ramson^  supra^  the  result  reached  by  the 
court  was:  '^1.  That  in  an  action  against  two  or  more  de- 
fendants where  it  appears  that  a  several  judgment  is  proper, 
it  may  in  the  discretion  of  the  court,  be  taken  against  one 
or  more,  leaving  the  action  to  proceed  as  to  the  others.  2. 
That  such  separate  judgment  against  one  or  more  operates 
as  a  severance  of  the  cause  of  action,  and  after  such  judg- 
ment the  issues  made  by  the  remaining  defendants  are  to 
be  heard  and  determined  as  if  they  had  been  sued  alone. 
8.  On  such  final  trial  a  judgment  may  be  rendered  against 
the  remaining  defendant  for  the  whole,  or  such  part  of  the 
cause  of  action  as  may  be  proved  against  him."  And  in 
Smtthj  Twoffood  <6  Co.  v.  Cooper  and  Clarkj  suproj  the  oourt 
say  that  ^judgment  may  be  rendered  against  one  of  the 
tiifitkttBof  li  joint  and  several- promissoiy  note;  that  the  cause 
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may  be  continued  as  to.  the  others,  and  that  such  judgment 
will  not  bar  the  plaintiff^s  right  to  recover  against  the  other 
parties  when  the  cause  is  ripe  for  disposition  as  to  them." 

The  doctrine  of  merger  ^.nd  of  the  release  of  one  of  tjtie 
makers  of  a  note  by  taking  judgment  against  the  other,  has 
no  application  to  cases  of  this  character  under  our  statute. 
Nor  do  the  New  York  cases  cited  hold  any  contrary  rule. 
It  is  sufficient  to  say  that  the  case  of  Steams  v.  Aguene^  6 
Cal.,  176,  relied  upon  by  the  appellant,  was  overruled  in 
Lewis  V.  Glarkm^  et  al.^  18  CaL,  400.  The  judgment  of 
the  court  below  is  affirmed. 

Judgment  affirmed. 


DbLASHMUTT  v.  SELLWOOD. 

Appeal — ^Undertaking. — I^eave  will  not  be  granted  to  file  a  new  under- 
taking without  a  proper  showing  of  excusable  mistake  in  reference 
to  the  original  undertaking. 

ApfbaXi  from  Multnomah  County* 

W.  W.  Chapman,  for  appellant. 

Seneca  Smith  and  H.  B.  Nicholas,  for  respondent. 

By  the  CJourt,  Watson,  J. : 

On  motion  to  dismiss  for  defects  in  appeal  papers,  and 
lai  the  further  groimd  that  none  of  the  errors  assigned  in 
the  notices  of  appeal  appear  from  the  transcript  on  file; 
Held, 

1st.  That  only  the  first  mentioned  grounds  of  dismissal 
can  be  considered  under  the  ei^blished  practice  of  the  court. 

Sd.  That  where  no  affidavits  showing  qualifications  of 
soreties  on  the  undertaking  for  appeal  were  filed  with  it,  a 
croes  motion  for  leave  to  file  a  new  undertaking,  with  such 
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affidavits  supplied,  without  alleging  or  showing  any 
excusing  such  omission  in  reference  to  the  original  under- 
taking, should  not  be  granted.    (Citing  sec.  527,  Ciyil  Code 
and  State  v.  McKinsm&re^  8  Or.,  207.) 
Appeal  dismissed. 


SIMON  V.  DURHAM. 

ELEcnoN  Returns — Canvassing  Boards. — ^A  board  of  canvassers,  in 
the  exercise  of  ministerial  functions  only,  have  no  power,  in  mak- 
ing their  canvass,  to  consider  as  election  returns  any  paper  not  duly 
authenticated  in  the  mode  provided  by  the  statute. 

Idem — ^Unauthenticated  Papers  cannot  be  Considered. — ^An  attempted 
canvass,  in  which  the  result  declared  is  based  upon  papers  not  thus 
authenticated,  may  be  treated  as  a  nullity  by  the  party  injured,  and 
unless  the  powers  of  the  board  have  otherwise  terminated,  he  is 
entitled  to  the  writ  of  mandamus  to  compel  them  to  reconvene  and 
make  a  legitimate  canvass  of  the  proper  returns. 

Idem. — ^The  writ  should  not  be  issued  where  it  is  properly  made  to  ap- 
pear that  it  would  be  useless  and  unavailing  to  the  party  applying 
for  it,  but  the  Supreme  Court  possessing  only  appellate  jurisdiction, 
in  such  instances  as  the  present,  is  confined  to  such  questions  as 
the  record  shows  were  determined  by  the  court  below. 

By  the  Court,  Watson,  J. ; 

The  determination  of  this  cause  has  become  oomparatiyely 
unimportant  to  the  parties,  since  the  decision  of  this  court 
in  the  case  of  the  appellant  against  D.  P.  Thompson,  on 
writ  of  revievtr,  has  settled  the  title  of  the  office  in  contro- 
versy in  his  opponent  But  the  case  presents  some  questions 
as  to  the  power  of  statutory  boards  in  canvassing  election 
returns,  of  no  little  interest  to  the  public,  which  we  feel  it 
our  duty  to  determine. 

In  the  first  place,  this  board  of  canvassers,  provided  for 
in  the  Portland  city  charter,  undertook  to  consider,  in  mak- 
ing their  canvass  of  the  returns  of  the  city  election  of  June 
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80,  1881,  certain  loose  sheets  of  paper  retunied  in  the  poll 
bo(^  but  not  attached  or  identified  in  any  way  as  parts 
thereof,  and  which  contained  only  the  names  of  the  various 
candidates  for  city  offices,  each  foUowed  by  a  number  of 
tally-^arks  footed  up  in  figures,  without  any  designation  of 
office,  or  other  marks  whatever,  in  order  to  reduce  the  num- 
ber of  votes  shown  by  the  proper  certificates  of  the  judges 
of  election,  duly  entered  upon  the  poll  books  and  signed  by 
them,  and  attested  by  the  clerks  of  election  in  the  form  pre- 
scribed by  the  statute,  and  thereby  changed  the  result  of 
such  election  for  the  office  of  mayor,  from  a  majority  of 
nine,  as  shown  by  such  certificates,  in  favor  of  the  appel- 
lant, Joseph  Simon,  to  a  majority  of  one  for  D.  P.  Thomp- 
son, his  opponent,  as  shown  by  a  portion  of  such  loose 
sheets — another  portion  showing  a  majority  of  two  for 
Simon — ^which  evidently  must  have  been  ignored. 

It  is  true  the  poll  books  themselves  did  not  contain  the 
entries  of  the  votes  in  the  columns  under  the  names  of  the 
persons  voted  for  as  required  by  sec.  23,  title  2,  chap.  14  of 
the  general  laws,  (Code  of  1872,  page  571,)  nor  did  they 
contain  the  enumeration  of  the  whole  number  cast  for  each 
person,  as  provided  in  section  26,  of  the  same  title,  but  these 
defects  we  conceive  furnished  no  justification  for  the  resort 
to  the  loose  sheets  spoken  of,  in  ordeir  to  contradict  and  over- 
turn the  regular  certificates,  and  change  the  final  result. 

We  are  disposed  to  concede  the  power  of  such  a  board,  in 

• 

the  legitimate  exercise  of  ministerial  functions  only,  where 
these  entries  and  enumerations  are  made  in  the  poll  books 
themselves,  and  authenticated  by  the  certificates  of  the 
judges  and  clerks  of  election,  as  provided  by  the  statute,  to 
compare  the  number  of  entries  in  the  appropriate  column 
with  the  number  certified  to  have  been  cast  for  any  candi- 
date, and  to  correct  any  plain  clerical  error  in  computation 
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which  may  thue  be  made  to  appear.  Such  portions  of  the 
returns  which  have  been  duly  made  and  authenticated  may 
be  considered  as  embodied  in  the  certificate  for  this  purpose. 
But  the  loose  tally  sheets  which  the  board  of  canrassers  re- 
ferred to  for  this  purpose,  in  the  case  before  us,  were  not 
authenticated  so  as  to  justify  them  in  considering  them  as 
part  of  the  election  returns.  The  rule  is  well  settled  that 
election  boards  of  this  character  can  consider  no  papers  as 
election  returns  except  such  as  appear  to  be  so  on  their  face. 
(McCrary  on  Elections,  sec.  82;  State  v.  Board  of  Cafi- 
vassers^  36  Wis.,  498;  Luoe  v.  Mayliew^  18  Gray,  83.  We 
understand  by  this  that  the  papers  must  bear  upon  their  face 
substantially  whatever  the  statute  has  prescribed  for  their 
authentication  as  such  returns.  Obviously  in  this  instance, 
the  legislature  intended  that  the  certificates  of  the  judges  of 
election,  accompanied  by  the  attestation  of  the  clerks,  should 
authenticate  the  poll  books  containing  the  entries  and  enu- 
merations of  votes.  The  loose  tally  sheets,  in  this  instance, 
bore  no  mark  of  authentication,  and  the  board  of  canvassers 
had  ho  right  to  regard  them  as  election  returns.  As  the  func- 
tions of  the  board  in  this  respect  were  purely  ministerial, 
mandamus  lay  to  compel  them  to  disregard  the  loose  tally 
sheets,  and  canvass  only  the  duly  authenticated  returns. 
(McOrary  on  Elections,  sec  84,  and  cases  cited.)  The 
claim  of  respondents  that  they  had  made  the  canvass 
and  exhausted  their  powers  before  the  writ  was  served,  can 
not  be  upheld.  Their  functions  w»:e  ministerial  and  their 
powers  had  not  terminated  by  lapse  of  time  or  otherwise 
than  by  their  attempted  exercise.  But  the  exercise  of  min- 
isterial functions  does  not  exhaust  them  unless  the  duty  has 
been  legally  performed.  {State  v.  County  Judge,  7  Iowa> 
201;  Ingerson  v.  Berry ,  14  Ohio  St.,  324.)  The  appellant 
had  a  right  to  treat  the  attempted  canvass  as  a  nullity,  and 
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insist  upon  a  legitimate  canvass  of  the  properly  authenti- 
cated returns. 

A  motion  has  been  filed  in  this  court  to  dismiss  the  ap^ 
peal  on  the  ground  that  the  ultimate  right  to  the  office  in 
controversy  is  involved  in  another  case,  also  here  on  appeal, 
and  that  the  determination  in  that  case  must  necessarily 
supersede  any  further  action  on  the  part  of  the  respondent 
board,  and  render  the  issuance  of  the  peremptory  writ  use- 
less and  of  no  possible  benefit  to  the  appellant.    The  case 
of  Ingerson  v.  Berry^  14  Ohio  St.,  324,  was  cited  in  sup- 
port of  the  motion.    The  proposition  that  mandamus  should 
not  issue  when  it  can  produce  no  benefit  to  the  relator  we 
regard  as  well  settled.    But  the  Supreme  court  of  Ohio  had 
original  jurisdiction  in^  that  case,  and  this  court  has  only 
appellate  authority  in  the  present  caae.     Besides,  in  the 
former  the  matter  showing  that  the  writ  would  prove  fruit- 
less if  issued,  appeared  in  the  return,  and  was  not  contro- 
verted, while  in  the  case  before  us  there  is  nothing  in  the 
record  paper  denoting  such  objections  to  the  issuance  of  the 
writ,  and  we  cannot  take  judicial  notice  of  what  another 
record  in  an  entirely  different  case  may  contain,  although 
here  on  appeal,  in  disposing  of  the  present.    The  record  of 
each  case  should  be  complete  in  itself  and  exhibit  all  the 
grounds  upon  which  its  final  determination  in  this  court  is 
based.     (24  Cal.,  73;  31  Id.,  170,  215.)     But  we  have  no 
doubt  of  the  power  of  the  circuit  court,  after  the  mandate 
has  gone  down,  to  allow  an  amended  or  supplemental  return 
to  be  filed,  upon  proper  application,  showing  the  facts  at- 
tempted to  be  brought  into  the  case  by  the  respondent's 
motion,  and  if  admitted  or  established,  if  controverted  by 
the  appellant,  to  deny  the  writ.    But  whatever  disposition 
may  be  made  of  this  branch  of  the  case  by  the  court  below, 
we  are  satisfied  the  judgment  appealed  from  must  be  re- 
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versed,  as  the  appellant  was  entitled  to  the  writ  when  he 
applied  for  it  and  was  refused  by  the  court,  and  he  is  also 
entitled  to  recover  costs,  both  there  and  here,  whether  the 
writ  issues  or  not.    (41  Mo.,  38.) 
Judgment  reversed. 


CREIGHTON  v.  VINCENT. 

Statute  op  Limitations. — ^Where  an  instruction  was  asked  to  the  effect 
that  a  certain  amount  applied  as  a  credit  by  the  creditor  to  the  in- 
debtedness of  the  debtor  with  his  assent,  was  a  payment  which 
would  take  the  same  out  of  the  operation  of  the  statute  of  limita- 
tions; Held,  That  the  refusal  of  such  instruction  was  error;  Held, 
further,  That  Section  25  of  the  civil  code  refers  only  to  payments 
made  on  contracts  before  the  statute  has  run  against  them,  and 
fixes,  by  such  payment,  a  new  date  from  which  the  limitation  of 
action  thereon  commences  to  run  de  novo. 

Appeal  from  Benton  County.    The  facts  are  stated  in 

the  opinion. 

Chenoweth  <6  Johnson^  for  appellant. 

/.  W.  Rayhum^  for  respondent. 

By  the  Court,  Lord,  C.  J. : 

In  this  case  it  is  admitted  that  the  original  indebtedness 
is  barred,  and  the  only  question,  upon  the  instruction  asked 
and  refused,  to  be  decided  is,  whether  a  payment  of  part  of 
the  indebtedness  applied  by  the  defendant  as  a  credit  upon 
such  indebtedness,  with  the  assent  of  the  plaintiff,  would 
have  the  effect  to  take  the  same  out  of  the  operation  of  the 
statute  of  limitations.  At  the  argument  it  was  claimed  that 
a  proper  solution  of  this  question  would  depend  upon  the 
construction  which  the  court  should  give  to  section  26  of 
the  code.  That  section  provides:  ''Whenever  any  pay- 
ment of  principal  or  interest  has  been  or  shall  be  made 
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upon  an  existing  contract,  whether  it  be  a  bill  of  exchange, 
bond,  promissory  note,  or  other  evidence  of  indebtedness,  if 
such  payment  be  made  after  the  same  becomes  due,  the 
limitation  shall  commence  from  the  time  of  the  last  pay- 
ment." This  section  has  already  received  a  construction  at 
the  hands  of  this  court,  and  it  seems  to  us  that  its  bare  read- 
ing must  make  it  manifest  that  this  section  has  nothing  to 
do  with  the  matter  under  consideration.  It  refers  only  to 
payments  made  on  contracts  before  the  statute  has  run 
against  them,  and  fixes  by  such  payment  a  new  date  from 
which  the  limitation  of  actions  thereon  conmiencee  to  run 
de  novo.  In  construing  this  section  in  ParUaw  v.  Singer j 
2  Or.  B.,  810,  the  court  say :  ^'Ordinarily  the  statute  begins 
to  run  when  the  note  is  due;  in  this  case  the  statute  fixes 
the  time  at  the  date  of  the  last  payment,  and  such  plain 
language  can  have  no  other  signification."  See  also  Whit- 
aker  v.  Rice^  9  Minn.,  18;  Brisbin  v.  Farmer j  16  Minn., 
222.  Plainly,  then,  it  is  not  under  section  25,  but  section 
24  that  we  must  look  for  the  law  applicable  to  the  decision 
of  this  question.  Section  24  reads  as  follows:  ^No  ac- 
knowledgment or  promise  shall  be  sufficient  evidence  of  a 
new  or  continuing  contract,  whereby  to  take  the  case  out  of 
the  operation  of  this  titie,  unless  the  same  is  contained  in 
some  writing,  signed  by  the  party  to  be  charged  thereby, 
but  this  section  shall  not  alter  the  effect  of  any  payment  of 
principal  or  interest." 

It  may  be  observed  that  this  section  is  nearly  a  transcript 
of  the  enacting  clause  of  the  statute,  19  Geo.,  4th  ch.,  14, 
oommonly  called  Lord  Tenwiden's  act,  and  that  payment  of 
principal  or  interest  on  a  specific  demand  is  stUl  retained  by 
the  statute  as  sufficient  to  keep  it  in  force.  The  instruction 
only  asked  that  the  sum  applied  by  the  defendant  as  a 
credit  upon  the  indebtedness,  with  the  assent  of  plaintiff,  was 
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a  payment  which  would  take  the  case  out  of  the  operation 
of  the  statute.  The  payment  by  a  debtor  of  a  certain  sum 
to  his  creditor,  with  the  understanding  that  it  shall  be  treated 
as  a  payment  on  his  debt,  will  be  sufficient  to  revive  the 
cause  of  action  barred  by  the  statute.  And  when  the  cred- 
itor applies  the  amount  paid  upon  the  debt  as  a  credit,  with 
I 

the  assent  of  the  plaintiff,  it  is  sufficient  to  revive  the  debtb 
It  follows  that  the  judgment  is  reversed,  and  a  new  trial 
ordered. 


STATE  V.  STURGESS. 

Salmon— Columbia  River.— The  act  of  the  Legislative  Assembly,  en- 
titled "an  Act  to  protect  salmon,"  approved  October  35,  x88o^  does 
not  apply  to  the  Columbia  river. 

Appeal  from  Multn(Hnah  County.  The  facts  are  stated 
in  the  opinion. 

W.  H.  Adams ^  for  appellant. 

H.  T.  Bingham  and  James  Gleason^  for  respondent. 

By  the  Court,  Watson,  J. : 

On  June  4,  1881,  the  respondent  was  indicted  by  the 
grand  jury  of  Multnomah  count}'-  for  catching  salmon  fish 
in  the  Columbia  river,  contrary  to  the  act  of  the  legislative 
assembly,  entitled  "Aji  Act  to  protect  salmon,"  approved 
October  25,  1880.  He  was  tried  on  this  indictment  in  the 
circuit  court  for  said  county  and  found  guilty  as  charged. 
The  court,  however,  arrested  judgment  on  motion  of  the 
respondent,  and  the  state  excepted  and  appealed.  The  facts 
established  at  the  trial,  as  appears  by  the  bill  of  exceptions, 
were  that  the  salmon  were  caught  at  eighteen  minutes  after 
seven  o'clock  p.  m.,  Sunday,  May  29,  1881,  in  the  Columbia 
river,  beyond  the  middle  channel,  and  on  the  Washington 
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Territory  side,  within  the  extended  north  and  south  bound- 
ary line  of  Multnomah  county,  and  that  by  tiie  laws  of 
Washington  Territory,  of  which  respondent  was  a  citizen, 
the  act  complained  of  was  no  offense. 

The  question  presented  at  the  outset  is,  whether  the  act, 
upon  which  the  indictment  was  found,  was  intendcid  to  ap* 
ply  to  the  Columbia  river.  If  it  was  not,  a  consideration  of 
other  points  is  useless.  This  act  makes  no  mention  of  any 
former  act  on  the  subject,  and  contains  no  words  of  repeal. 
In  terms  it  prohibits  ^^catching  salmon  in  any  stream  of 
water,  bay  or  inlet  of  the  sea,  or  river  of  this  State,  with 
net,  seine  or  trap,  at  any  season  of  the  year,  between  sunset 
on  Saturday  and  sunset  on  the  Sunday  following  of  each 
and  every  week."  The  penalty  provided  for  any  violation 
of  the  act  was  a  fine  of  not  less  than  fifty  nor  more  than  one 
hundred  and  fifty  dollars,  and  imprisonment  in  the  county 
jail  not  less  than  five  nor  more  than  ten  days,  and  concur- 
rent jurisdiction  was  conferred  upon  justices  of  the  peace. 

Substantially,  this  is  the  whole  enactment.  But  at  the 
time  this  act  was  passed,  there  was  an  act  in  force,  contain- 
ing provisions  upon  the  same  subject,  and  applying  ex- 
pressly and  exclusively  to  the  Columbia  river  and  its  tribu- 
taries. This  latter  act  was  entitled  ^^An  act  regulating  sal- 
mon fisheries  on  the  waters  of  the  Coliunbia  river  and  its 
tributaries,"  and  was  approved  October  16, 1878.  It  contain- 
ed the  following  preamUe :  ^'Whereas,  the  legislative  assem- 
bly of  the  territory  of  Washington,  at  the  last  session  there- 
of, passed  an  act  entitied  'an  act  regulating  salmon  fisheries 
in  the  waters  of  the  Columbia  river,'  approved  November  8, 
1877;  and  whereas,  the  eighth  and  last  section  of  said  act  is 
as  follows^  to-wit:  'Sea  8.  No  section,  piK>viso,  or  part  of 
ihie  act  shall  be  ponsidared  as  valid  or  <^orative  uxstil  the 
legialatarB  of  the  stnta  of  Oi'egon  t^aU-  enaot «  similar  seo-* 
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tion,  proviso,  or  act,  in  whole  or  ii|  part,  and  from  and  after 
the  passage  of  such  a  law  by  the  state  of  Oregon,  sudi  parts 
thereof  as  shall  be  so  enacted  shall  inunediately  go  into  full 
force  and  effect,  and  the  governor  of  this  territory  is  hereby 
requested  to  transmit  an  attested  copy  of  this  act  to  the 
governor  of  the  state  of  Oregon,  requesting  him  to  submit 
it  to  the  legislature  of  that  state,'  therefore,  etc."  Another 
act  passed  at  the  same  session  and  approved  the  same  day 
entitled  ^'an  act  to  create  the  office  of  fish  commissioner  for 

r 

the  Columbia  river  and  its  tributaries,  etc.,"  contained  a 
similar  preamble.  Like  the  former,  its  provisions  applied 
only  to  the  Columbia  river  and  its  tributaries. 

By  the  first  mentioned  act  of  October  16,  1878,  catching 
salmon  in  the  Columbia  river,  or  its  tributaries,  by  any 
means  whatever,  during  the  months  of  March,  August  and 
September,  or  during  the  weekly  dose  times  in  the  months 
of  April,  May,  June  and  July,  that  is,  between  the  hours  of 
six  o'clock  p.  M.,  Saturday,  and  six  o'clock  p.  m.  of  the  Sun- 
day following,  during  said  months,  was  prohibited  under  a 
penalty  of  from  five  hundred  to  one  thousand  dollars  for  the 
first  offense,  and  one  thousand  dollars  for  each  subsequent 
offense,  with  imprisonment  in  the  county  jail  not  exceeding 
one  year  added  in  the  discretion  of  the  court. 

The  act  also  contains  many  other  particular  provisions, 
devised  evidently  for  the  protection  of  salmon,  for  any  vio- 
lation of  which  the  same  penalty  is  denounced.  The  statute 
is  comprehensive  in  scope  and  explicit  in  details,  and  seems 
to  make  ample  provision  on  the  subject  of  protection  for 
salmon  in  the  Columbia  and  its  tributaries.  Its  provisions 
are,  we  believe,  in  substance  if  not  in  form,  the  same  as 
those  contained  in  the  act  of  the  legislative  assembly  of 
Washrngton  territory,  referred  to  ia  its  preamble.  Upon 
theee  facta  the  respondent  contends  that  the  act  of  October 


Oct  1881,]  Statb  v.  Stubcbbss.  61 


25,  1880,  should  not  be  held  to  apply  to  that  riyer  or  its 
tributaries. 

While  we  have  experienced  no  litUe  difficulty  in  reaching 
a  p»-fectly  satisfactory  conclusion  upon  the  matter,  it  is  oar 
conviction  that  the  position  taken  by  respondent  is  the  cor- 
rect <»ke  and  should  be  sustained.  The  previous  act  of  Octo- 
ber 16,  1878,  was  local  in  its  operation,  and  as  we  have  seen 
from  its  preamble,  and  the  correspondence  of  its  provisions 
with  those  enacted  by  the  legislature  of  Washington  terri- 
toi7>  by  virtue  of  her  concurrent  jurisdiction  upon  the  same 
subject,  was  unqu^tionably  framed  in  view  of  peculiar  cir- 
cumstances and  considerations  not  affecting  the  other  rivers 
or  waters  of  the  state.  It  was  a  local  act,  and  established 
sach  regulations  for  the  protection  of  salmon  in  the  particu- 
lar locality  embraced  by  it,  as  the  legidature  deemed  neces- 
sary and  expedient,  in  view  of  the  peculiar  condition  of  the 
Columbia  river,  as  being  not  only  a  common  boundary  be- 
tween the  state  of  Oregon  and  Washington  territory,  but 
the  common  territory  of  both,  and  equally  subject  to  the 
jurisdiction  and  laws  of  both.  {The  Annie  M.  Smail^  2 
Sawyer,  226.) 

From  the  partial  enumeration  already  given  of  the  pro- 
visions of  the  two  acts,  it  is  quite  apparent  that  if  the  one 
last  enacted  should  be  held  to  extend  over  the  Columbia 
and  its  tributaries,  a  conflict  in  several  particulars  would  be 
developed;  repeals  by  implication  in  these  respects  would 
follow;  symmetry  would  be  lost;  inconsistencies  and  incom- 
patibilities introduced,  and  that  uniformity  and  correspond- 
ence in  legislation,  which  the  legislatures,  both  of  this  state 
and  Washington  territory,  were  so  careful  to  secure  in  the 
only  instance  where  they  have  professed  to  exercise  their 
concurrent  authority,  would  be  destroyed,  to  such,  a  degree 
that  the  citizens  of  neither  could  find  in  the  laws  of  their 
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own  sovereignty,  safe  directions  for  their  conduct  upon  the 
common  domain.  The  case  before  us  is  but  a  fair  example 
of  the  evil  consequences  of  such  an  application.  But  it  is 
claimed  that  the  act  under  examination  applies  in  express 
terms  to  every  river  of  this  state,  and  that  the  Ciolumbia  and 
its  tributaries  are  such ;  therefore  there  is  left  no  room  for 
construction. 

Without  attempting  to  pass  upon  the  correctness  of  the 
premises  here  assumed,  we  think  it  may  be  conceded,  and 
sstill  the  conclusion  not  follow.  These  several  acts  should 
be  viewed  together  as  one  enactment  in  ^determining  their 
respective  applications,  and  effect  given  to  all  the  provisions 
of  each,  if  possible  upon  any  rational  construction.  (Pot- 
ter's Dwarris  on  Statutes  and  Constitutions,  189.)  A  gen- 
eral statute  will  not  repeal  a  particular  statute  previously 
enacted  simply  because  it  contains  inconsi^nt  provisions. 
(Potter's  Dwarris  on  Statutes,  etc.,  272  and  278;  Brovm  v. 
County  CoTrmmaioneny  21  Pa.  St.,  48;  Fosdick  v.  Village 
of  Perryshurg^  14  Ohio  St.,  472;  Pearce  t).  Atwood,  13 
Mass.,  344;  St  Martin  v.  New  Orleans^  14  La.  Am.,  113; 
Nichols  V.  Bertram^  3  Pick,  342 ;  Felt  v.  Felt^  19  Wis., 
208 ;  State  v.  Goetoe^  22  Wis.,  368 ;  State  v.  Bishop^  41 
Mo.,  16.)  It  seems  well  settled  by  these  authorities  that  the 
particular  subject  covered  by  the  previous  statute,  although 
embraced  by  the  general  description  in  the  subsequent 
statute,  will  be  excepted  from  its  operation  when  necessary 
to  prev^it  a  repeal  of  the  provisions  of  the  former  by  im- 
plication.  This  principle  is  decisive  of  the  question  under 
consideration,  in  our  judgment,  and  virtually  disposes  of  the 
whole  case  before  us.  The  act  proved  against  the  respond- 
ent was  not  a  crime  under  any  provision  of  the  particular 
statute  of  October  16|  1878,  or  any  other  statute  in  force  on 
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the  Columbia  river.  The  judgment  of  the  court  below  must 
therefore  be  affirmed. 
Judgment  affirjmed. 


BRISCOE  V.  JONES. 

Evidence — Burden  of  Proof. — ^Where  an  agreement,  which  is  the  con- 
sideration of  the  contract  sued  on,  is  set  out  in  the  answer  with  an 
averment  of  non-performance  of  the  plaintiffs  engagements  under 
it,  and  the  replication  admits  the  agreement,  but  puts  in  issue  the 
allegation  of  non-performance,  the  burden  of  proving  performance 
is  on  the  plaintiff. 

Idem — Instruction  to  Jury. — ^Where  the  evidence  conclusively  shows 
the  performance  of  such  agreement  on  plaintiff's  part,  and  there  is 
none  to  the  contrary,  the  court  is  justified  in  instructing  the  jury 
that  there  is  no  evidence  showing  that  there  was  no  consideration. 

An  Erroneous  Instruction^  which  does  not  prejudice^  is  no  ground 
for  reversal. 

ApFEAii  from  Clatsop  County. 
George  W.  Tooum^  for  appellant. 
James  O.  Chapman^  for  respondent 
By  the  Court,  Watson,  J.: 

It  is  only  necessary  to  pass  on  the  6th  assignment  of 
error  in  the  notice  of  appeal,  as  the  conclusion  we  have 
reached  in  regard  to  it  virtually  disposes  of  the  rest.  The 
circuit  court,  on  its  own  motion,  gave  the  jury  the  following 
instruction: 

"The  burden  of  proving  that  there  was  no  consideration 
for  the  note  or  due-bill  sued  on,  is  upon  the  defendant,  and 
he  has  offered  no  evidence  to  prove  that  fact." 

The  first  part  of  this  instruction  relating  to  the  burden  of 
proof,  upon  the  existing  state  of  the  pleadings,  was  errone- 
ous. The  answer  set  forth  the  terms  of  the  agreement 
which  constituted  the  consideration  for  the  contract  sued  on 
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and  averred  non-performance  by  plaintiff  of  his  engage- 
ments under  it.  The  replication  traversed  the  averment  of 
non-performance.  This  agreement  boimd  the  plaintiff  to 
^sell,  convey  and  transfer"  to  defendant  three  shares  of 
stock  of  the  Washington  Oyster  Company,  as  the  considera- 
tion of  the  contract  sued  on,  which  was  not  negotiable. 

Thus  the  issue  as  to  performance  was  presented — ^the 
plaintiff,  who  admitted  the  agreement,  affirming,  and  the 
defendant  denying  the  proposition.  The  burden  of  main- 
taining it  by  proof  was  undoubtedly  on  the  plaintiff.  But  the 
defendant  could  not  by  any  possibility  have  been  injured 
or  prejudiced  by  this  error.  His  own  testimony  shows  con- 
clusively, we  think,  that  the  plaintiff  did  perform  his  part 
of  such  agreement,  and  there  is  no  evidence  to  the  contrary, 
and  this  state  of  the  evidence  fully  justified  the  concluding 
portion  of  the  instruction.  The  defendant  testified  that  the 
plaintiff  delivered  to  him,  duly  endorsed,  a  certificate  for 
the  requisite  amount  of  stock,  which  he  accepted  without 
objection  or  protest.  This  certificate  disclosed  upon  its  face 
that  a  transfer  of  the  stock  embraced  in  it  could  be  made 
"on  the  books  of  the  company"  only  after  a  surrender  of  the 
certificate  duly  endorsed.  The  by-laws  of  the  company 
made  provision  for  such  transfer  on  its  books,  and  the  issu- 
ance of  new  certificates  to  the  purchaser  upon  such  surren- 
der and  cancellation  of  the  original  certificate,  and  also  de- 
clared that  no  such  transfer  upon  its  books  should  be  made 
until  the  stock  should  have  first  been  offered  for  sale  to  the 
company. 

In  the  first  place  we  are  by  no  means  satisfied  that  the 
agreement  of  the  parties  contemplated  any  such  transfer  on 
the  company's  books.  Their  conduct  clearly  indicates  the 
contrary.  But  if  it  did,  the  defendant,  by  accepting  the  en- 
dorsed certificate,  put  himself  in  a  position  to  procure  such 
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transfer,  and  put  it  beyond  the  power  of  the  plaintiff  to  do 
it}  as  he  no  longer  had  possession  or  control  of  the  certifi- 
cate which  had  to  be  re-endorsed  to  obtain  the  transfer. 
Such  conduct  clearly  amounted  to  a  waiver  of  that  portion 
of  the  performance. 
Judgment  affirmed* 


MULTNOMAH  COUNTY  v.  SLIKER 

IThe  question  presented  by  this  case  being  the  identical  question  de- 
cided in  the  cases  of  East  Portland  v.  Multnomah  County,  (6  Or.» 
64}  and  subsequently  the  City  of  Astoria  v,  Clatsop  County,  not  r&- 
ported,  and  no  authority  being  cited  not  heretofore  considered  by 
the  court,  nor  any  reason  suggested  which  convinces  us  that  these 
cases  were  decided  contrary  to  principle^  the  judgment  of  the  court 
below  must  be  affirmed. 

Apfeal  from  Multnomah  County. 

B,  KHUny  for  appellant. 

Bellinger  dk  Gearin^  for  respondent. 

By  the  Court,  Lord,  C.  J.: 

The  facts  in  this  case  are  stipulated,  and  inyolTe  the 
identical  question  decided  by  this  court  in  the  case  of  East 
Portland  v.  Multnomah  County ^  (6  Or.  B.,  64,)  and  subse- 
quently, the  principle  on  which  the  decision  in  that  case 
proceeded,  was  re-examined  and  re-affirmed  in  the  case  of 
the  City  of  Astoria  v.  Clatsop  County ^  not  reported  for  the 
reason  that  the  question  presented  in  the  two  cases  were 
identical.  It  will  thus  be  seen  that  the  subject  matter  of 
this  action  has  already  deceived  a  careful  and  thorou^  in- 
vestigation from  the  court,  and  ample  opportunity  has  been 
afforded  for  the  correction  of  any  error  into  which  the  court 
might  have  fallen  in  the  original  decision.  It  is  now 
brought  the  third  time  before  us  on  briefs  which  cite  no 

X.  Ore.—* 
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authorities,  and  suggest  no  reasons  which  have  not  already 
been  considered  by  the  court,  or  which  show  that  the  origi- 
nal  case  was  decided  contrary  to  principle.  The  matter  here 
is  the  constitutionality  of  a  statute,  and  the  rule  is  said  to 
be  almost  universal  that  in  construing  statutes  and  the  con- 
stitution, to  adhere  to  the  doctrine  of  stare  decisis,  {Seaie  v. 
MicheUy  6  Cal.,  481.)  Certainly  courts  naturally  feel  re- 
luctant to  depart  from  a  decision  which  has  been  recognized 
by  subsequent  cases,  unless  error  is  plainly  shown  to  exist, 
conceding  even  that  a  different  conclusion  might  be  reached, 
if  the  question  presented  were  an  open  one.  We  have  care- 
fully examined  the  reasons  on  which  the  decision  in  Ea6t 
Portland  v.  Multnomah  Cownty  is  based  and,  as  at  present 
advised,  reaffirm  it  by  affirming  the  decision  in  this  case. 
So  it  is  ordered. 
Judgment  affirmed. 


STATE  V.  GROVER,  CHADWICK  AND  FLEISCH- 

NER. 

Referee's  Findings — Effect  of. — Where  a  suit  in  equity  has  been  re- 
ferred to  a  referee  to  find  the  facts,  and  his  findings  have  been  filed 
and  no  objection  made  thereto  in  the  court  below,  by  motion  to  set 
aside  or  otherwise,  the  supreme  court,  on  appeal  from  the  decree 
entered  thereon,  will  consider  no  fact  not  embraced  in  such  findings 
nor  admitted  by  the  pleadings,  nor  pass  an  opinion  on  any  question 
of  law  not  affecting  the  correctness  of  the  decree  as  based  upon 
such  findings  and  admissions. 

Appeal  from  Marion  Comity. 

A.  C.  Gibhs  and  W.  O.  Piper^  for  appellants 

/•  N.  Dolph,  for  respondent,  Fleischner. 

This  was  a  suit  for  an  aocomiting  for  moneys  alleged  to 
have  been  received  by  the  respondents,  as  the  board  of  com- 
missioners for  the  sale  of  school,  university  and  other  lands 
belonging  to  the  statOi  dunng  the  period  from  September 
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14,  1870,  to  September  14,  1874.  After  the  cause  was  at 
issue,  it  was  referred  to  Hon.  M.  P.  Deady,  Judge  of  the  U. 
S.  district  court  for  the  district  of  Oregon,  to  report  his 
findings  of  fact  upon  the  evidence,  and  his  conclusions  of 
law  therefrom.  A  trial  was  had  before  such  referee  and  his 
report  returned  as  follows: 

THE  FINDINGS  OF  FACT. 

'The  referee  having  heard  the  allegations  and  proofs  of 
the  parties  and  the  argument  of  counsel,  now  finds  and 
states  the  following  conclusions  of  fact  therein: 

^I.  That  between  September  14,  1870,  and  September 
14,  1874,  the  defendants  were  the  duly  qualified  and  acting 
governor,  secretary,  and  treasurer  of  state,  respectively,  and 
as  such,  they  constituted  and  were  a  board  of  commissioners 
for  the  sale  of  the  school  and  university  lands  of  Oregon 
and  for  the  investment  of  the  funds  arising  therefrcxn,  as  pro« 
Tided  in  §  5  of  article  VII.  of  the  constitution  of  the  state, 
with  such  powers  and  duties  as  might  be  prescribed  by  law. 

*'n.  That  during  said  period  the  said  defendants  by  vir- 
tue of  sundry  legislative  acts  of  the  state  were  also  author- 
ized and  required,  as  such  board,  to  select  some  and  sell  all 
of  the  several  lands  theretofore  granted  by  congress  to  the 
state,  as  follows:  (1)  The  swamp  and  overflowed  lands 
granted  by  the  act  of  March  12, 1860,  (12  Stat  8) ;  (2)  The 
500  thousand  acres  granted  by  the  act  of  September  4, 1841, 
(5  Stat  455),  for  the  purpose  of  internal  improvement,  but 
by  the  constitution  of  the  state  (§2,  Art.  VII.),  with  the 
consent  of  congress  (see  joint  res.  Feb.  9,  1871,  16  Stat 
596),  diverted  to  the  support  of  common  schools;  (3)  The 
lands  granted  by  the  act  of  February  14,  1859,  (11  Stat 
888)  for  the  use  of  schoolsinlieuof  such  portions  of  §§16 
and  86  in  eaoh  township  as  had  been  prior  thereto  sold  or 
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otherwise  disposed  of;  (4)  The  72  sections  granted  by  the 
act  last  aforesaid  for  the  use  and  support  of  a  state  univer- 
sity; (5)  The  10  sections  granted  by  the  same  act  for  the 
erection  of  public  buildings  at  the  seat  of  government;  (6) 
The  90  thousand  acres  granted  by  the  act  of  July  2, -1862, 
(12  Stat.  503),  for  the  support  of  an  agricultural  college; 
and  (7)  The  tide  lands  which  inured  to  the  state  upon  its 
admission  into  the  Union,  on  February  14,  1859. 

'^III.  That  said  defendants,  as  said  board,  and  during 
said  period,  sold  portions  of  said  lands  and  reoeiyed  and 
disposed  of  the  proceeds  thereof,  as  follows:" 

(Then  follows  a  statement  of  the  amounts  received  from 
the  several  sources  specified,  in  detail,  and  the  amounts  ao- 
counted  for  by  the  respondents.  The  aggregate  amount  re- 
ceived  being  $218,738.02,  and  the  amount  accounted  for, 
$212,584.15,  which  includes  $21,487.73  expended  and  paid 
out  by  the  respondents,  in  the  selection  and  disposal  of  said 
lands,  leaving  a  deficiency  in  their  account  of  $6,158.87.) 
The  report  proceeds: 

'^IV.  That  the  following  credits  in  the  accounts  of  the 
defendants,  as  sums  paid  out  from  the  proceeds  of  the  sales 
of  swamp  lands,  are  erroneous  or  illegal  and  therefore  dis- 
allowed :" 

(Total  amount  $496.40.) 

"V.  That  the  defendants  Grover  and  Ghadwick  and  A^ 
H.  Brown,  constituted  and  were  such  board  of  commission- 
ers from  September  15, 1874,  to  February  1^  1877,  and  there- 
after, and  until  September  10,  1878,  said  board  was  com- 
posed of  said  Ghadwick  and  Brown  only;  that  from  Sepr 
tember  14,  1870,  until  September  10,  1876,  T.  H.  Gann  was 
employed  by  said  board  as  its  clerk  and  custodian  of  its 
funds;  that  on  October  10,  1878,  said  Gann  paid  to  the 
board  of  commissioners  for  the  sale  of  sdhool  and  miiveisity 


Oct.  1881.]  Statb  v.  Oboveb,  Chadwick  &  Fleischkkb.    69 

lands,  the  sum  of  $8,951.85,  to  be  applied  upon  any  defi- 
ciency that  might  be  found  in  the  accounts  of  said  commis- 
sioners during  their  terms  of  office,  commencing  in  Septem- 
ber, 1870;  that  on  June  10,  1880,  and  long  after  the  com- 
mencement of  this  suit  and  of  a  similar  one  again^  the 
defendants  Grower  and  Chadwick  and  said  Brown,  for  al- 
leged failure  to  pay  over  or  account  for  moneys  received  by 
them  as  members  of  such  board  after  September  14,  1874, 
said  Cann  requested  the  then  board  of  commissioners  to 
make  the  application  of  the  payment  made  by  him  as  afore- 
said, but  said  board  made  no  application  of  such  payment 
and  left  the  same  to  be  applied  as  the  law  will  direct 

'^VI.  That  the  balance  of  $6,153.87  aforesaid  was,  on 
and  after  September  14, 1874,  a  debt  due  the  plaintiff  from 
the  defendants  herein,  upon  which  the  right  of  suit  then  ac- 
crued, and  4it  the  date  of  said  payment,  was  also  the  oldest 
debt  due  by  said  commissioners,  or  any  of  them,  to  the 
plaintiff  for  or  on  account  of  any  moneys  received  for  the 
sale  of  the  lands  aforesaid  or  any  of  them. 

THE  FINDINGS  OF  LAW. 

^And  as  conclusions  of  law  from  the  premises  tiiie  referee 
now  finds  and  states  as  follows: 

.  ^'L  That  the  defendants  herein,  as  the  board  of  commis- 
sioners aforesaid,  were  the  lawful  custodians  of  the  moneys 
arising  from  the  sale  by  them  of  the  lands  aforesaid  or  any 
of  them  except  the  capitol  lands,  and  were  also  authorized 
and  empowered  to  expend  and  pay  out  so  much  of  the  same 
as  they  in  good  faith,  and  with  ordinary  care,  found  and 
deemed  necessary  to  the  discharge  of  their  duty  to  select  and 
sell  lands  or  any  of  them. 

^n.  That  the  right  to  commence  this  suit  accrued  on 
September  16,  1874,  and  within  six  years  from  the  time  it 
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was  commenced,  and  therefore  is  not  barred  by  lapse  of  time. 
^^III.  That  die  payment  of  $8,951.85  as  aforesaid,  must 
be  first  applied  to  satisfy  and  extinguish  the  debt  of 
$6,153.87,  due  from  the  defendants  herein,  to  the  plaintiff, 
on  September  14,  1874,  which  being  done,  the  defendants 
are  not  in  any  wise  indebted  to  the  plaintiff,  for  or  on  ac- 
count of  the  matters  stated  in  the  complaint  herein,  or  any 
of  them,  and  are  therefore  entitled  to  a  decree  that  they  go 
hence  without  day,  and  for  their  costs  and  expenses. 

"Matthew  P.  Dbadt,  Referee.'* 

Upon  the  filing  of  the  report  in  the  court  below,  the  ap- 
pellant moved  to  set  aside  the  first  and  third  conclusions  of 
law,  to  affirm  it  in  all  other  respects,  and  for  a  decree 
against  the  respondents  for  the  sum  of  $6,153.87  and  costs. 
Respondent  Fleischner  moved  for  an  affirmance  of  the 
whole  report,  and  his  motion  was  sustained,  and  a  decree 
entered  in  accordance  therewith,  dismissing  the  suit  with 
costs  to  respondents.    The  state  appealed. 

By  the  Court,  Watson,  J.: 

The  appellant  claims  that  the  court  below  erred  in  refus- 
ing its  motion  to  set  aside  the  first  and  third  conclusions  of 
law,  in  the  report  of  the  referee,  and  in  refusing  to  enter  the 
decree  asked  for  in  its  favor.  The  first  inquiry  suggested  by 
the  record  in  the  case  is,  whether  the  appellant  occupies 
such  a  position  before  this  court  as  entitles  it  to  raise  these 
questions  or  any  of  them.  Upon  mature  consideration,  we 
are  satisfied  that  it  does  not.  We  conceive  that  the  action 
of  a  party  in  the  court  below,  upon  the  filing  of  a  referee's 
report,  is  binding  upon  him  there,  as  well  as  in  this  court. 

The  referee  found  that  after  allowing  the  respondents  all 
the  proper  items  of  expense  incurred  in  (lie  selection  and 
sale  of  the  lands  mentioned  in  the  report,  there  wes  still  a 
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deficiency  of  $6,158.87  in  their  account.  In  the  same 
motion  in  which  the  appellant  asks  to  have  the  first  and 
third  conclusions  of  law  set  aside,  it  asks  for  a  final  decree 
for  the  amount  of  this  deficiency.  The  amount  of  the  ex- 
penses incurred,  in  selecting  and  selling  the  lands,  allowed 
the  respondents  by  the  referee,  as  appears  from  his  report, 
was  $21,487.73,  and  was  entirely  separate  and  distinct  from 
the  amount  of  $6,153.87  found  to  be  a  subsisting  deficiency, 
on  September  14,  1874,  and  it  is  quite  apparent  that  appel- 
lant only  intended  by  its  motion  to  ask  for  a  decree  for  this 
deficiency  so  found  due,  and  not  for  any  portion  of  the 
amount  allowed  by  the  report  to  the  respondents  for  ex- 
penses as  above  stated.  ^ 

It  does  not  matter  that  the  appellant  might  have  moved 
for  a  decree  for  the  amount  of  the  expenses  so  allowed,  in 
addition  to  the  amount  of  such  deficiency,  and  it  would  not 
matter  if  its  legal  right  to  recover  the  aggregate  sum  of 
both  were  clear  and  incontrovertible;  it  was  under  no  com- 
pulsion to  do  so,  and  if  instead,  it  chose  to  ask  for  a  decree 
for  only  one  of  such  amounts,  or  only  a  portion  of  one,  it 
had  the  undoubted  right  to  do  it,  and  the  court  could  not 
have  granted  more  extensive  relief.  The  only  question  is, 
what  did  the  appellant  intend?  And  we  think  there  can  be 
no  doubt  but  that  it  meant  to  claim  only  the  balance  foimd 
by  the  report  of  the  referee  to  have  b'  ^.n  due  on  September 
14,  1874,  and  after  all  the  credits  for  expenses  had  been 
allowed  and  deducted  from  the  whole  amount  received  by 
the  respondents,  and  charge^  against  them  in  the  accounting. 

If  this  position  is  correct,  and  we  feel  convinced  that  it  is, 
then  it  follows  as  an  inevitable  consequence  that  the, appel- 
lant must  be  confined,  upon  the  appeal,  to  errors  in  the  de- 
cree affecting  this  deficiency  of  $6453.87.  If  the^  cpurt 
below  properly  disposes  of  this  baknce,  tben  the  f^ppeUant 
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is  precluded,  by  its  own  act,  from  urging  error  in  respect  to 
other  matters  which  could  not  have  resulted  in  injury  to  its 
substantial  rights.  Now  the  rule  of  law,  adopted  by  the 
referee,  in  his  first  conclusion,  had  no  bearing  upon  the  final 
disposition  of  this  deficiency  of  which  appellant  complains. 
It  merely  covered  the  allowance  of  expenses  incurred  in 
selecting  and  selling  the  lands,  while  the  amount  due,  on 
account  of  this  deficiency,  which  the  referee  found,  and  the 
appellant  asked  a  decree  for,  definite  in  amount,  and  being 
in  excess  of 'such  allowance,  was  not  affected  by  it.  If  this 
conclusion  had  been  set  aside  as  incorrect,  the  final  decree 
of  the  court  would  not  have  been  different  on  that  account 

It  was  irrelevant  to  the  issue  befdre  the  court,  on  the  ap- 
pellant's motion  for  the  decree  which  he  asked  upon  the 
findings  of  fact  in  the  referee's  report;  and  as  the  ruling  of 
the  court  below  upon  it  could  not  have  influenced  its  final 
decree,  and  the  question  raised  upon  it  is  equally  irrelevant 
here,  we  feel  under  no  obligation  to  pass  any  opinion  as  to 
its  correctness.  As  to  the  objection  based  upon  the  refusal 
of  the  court  below  to  set  aside  the  third  conclusion  of  law 
in  the  referee's  report,  the  position  of  the  appellant  is 
equally  unfortunate.  It  nowhere  appears  in  the  report  that 
there  was  any  deficiency  in  the  accounts  of  the  oonmiission- 
ers  arising  out  of  transactions  of  the  board,  occurring  sub- 
sequently to  September  14,  1874. 

The  only  facts  we  can  consider  in  this  case  must  be  found 
in  the  pleadings,  or  else  in  the  findings  of  the  referee.  The 
effect  of  the  appellant's  motion  on  the  report  was  to  affirm 
the  findings  of  fact,  for  it  moved  to  affirm,  in  every  other 
respect  except  as  to  the  fii*st  and  third  condusions  of  law. 
By  this  course  the  appellant  confined  itself,  so  far  as  tiie 
facts  not  admitted  by  the  pleadings  were  concerned,  to  the 
case  made  by  such  findings,  and  if  the  decree  is  supported  by 
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those  findings,  it  ought  not  to  be  disturbed,  and  cannot  be. 

As  there  is  no  fact  in  this  whole  record,  showing  or  tend- 
ing to  show,  any  other  deficiency  to  which  the  payment  by 
Cann  might  have  been  applied,  the  court  below  committed 
no  error  in  appropriating  it  to  the  only  deficiency  disclosed 
by  the  record  before  it  This  proposition  we  deem  too  plain 
to  need  any  further  explanation*  It  is  sufficient  to  say  that 
in  no  view  of  the  law  upon  this  subject  could  the  court  be- 
low have  made  any  different  application  of  this  pa3rmQnt 
than  it  did  by  the  decree  appealed  from.  We  find  no  error, 
and  shall  therefore  affirm  the  decree  with  costa 

Decree  affirmed. 


WEIS3MAN  V.  RUSSELL. 

FkAcncB— Assignment  op  Ekrors. — ^The  supreme  court  will  confine  its 
examination  to  the  assignment  of  errors  in  the  notice  of  appeal, 
except  in  cases  where  the  want  of  jurisdiction  of  the  subject  matter 
appears  from  the  record,  or  the  complaint  fails  to  state  a  cause  of 
action  or  suit 

Idem — Finding  op  Fact  and  Law. — ^A  finding  of  fact  and  conclusion 
of  law  therefrom  are  "separately  stated/'  within  the  meaning  of 
section  216  of  the  code,  when  the  effect  of  each  upon  the  final 
judgment  is  distinct  arid  severable  from  that  of  the  other. 

IlXEM. — Where  the  findings  of  the  court  below  determine  all  material 
issues  tendered  by  the  new  matter  in  the  answer,  it  will  be  pre- 
sumed on  appeal  that  such*  issues  were  properly  raised  by  a  repli- 
cation, although  none  appear  in  the  transcript 

By  the  Court,  Watson,  J. : 

This  action  was  brought  to  reoover  the  amount  alleged  to 
be  duie  and  unpaid  on  a  certain  prc»nissory  note  executed  by 
appellant,  in  favor  of  respondent,  a  copy  of  which  wa?  jset 
forth  in  the  complaint.  The  note  was  negotiable,  and  by 
its  terms  due  June  1,  1881.  The  appellant  was  entitied  to 
three  days  of  grace.    The  endorsement  of  the  clerk  of  the 
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circuit  court  shows  that  the  complaint  was  filed  June  2, 
1881.  The  answer  denies,  among  other  things,  that  the 
note  was  due  when  the  action  was  commenced,  and  as  a 
separate  defense  alleges  facts  showing  a  failure  of  consider- 
ation. The  cause  was  tried  by  the  court  and  judgment  en- 
tered upon  its  findings  for  the  respondents,  and  this  appeal 
taken  from  this  judgment. 

The  notice  of  appeal  contains  many  assignments  of  error, 
but  the  grounds  upon  which  they  rest  may,  for  the  sake  of 
brevity  and  convenience,  be  summarized  as  follows:  1. 
The  findings  of  fact  and  conclusions  of  law  are  not  sepa- 
rately stated.  2.  The  court  did  not  determine,  as.  a  matter 
of  law,  that  the  complaint  was  insufficient  for  liot  alleging 
that  the  note  sued  on  was  due;  also  that  the  note  was  not 
due;  also  that  appellant  was  entitled  to  judgment  on  his 
answer,  no  replication  having  been  filed.  8.  The  construc- 
tion given  by  the  court  of  the  agreement  between  the  parties 
concerning  the  consideration  of  the  note  sued  on  was  erro- 
neous. 4.  The  written  decision  of  the  court  below  was  not 
entered  in  the  journal. 

Several  other  propositions  were  discussed  at  the  hearing, 
but  as  they  are  not  within  any  of  the  assignments  of  error 
in  the  notice  of  appeal  and  do  not  fall  within  either  of  the 
two  recognized  exceptions  to  the»  general  rule  of  practice  in 
this  court,  which  precludes  us  from  inquiring  into  any  al- 
leged errors  not  so  assigned,  we  cannot  consider  them.  The 
two  exceptions  are,  want  of  jurisdiction  over  the  subject 
matter,  and  no  cause  of  action  stated.  (Sec  684,  Code; 
MeKay  i>.  Freeman^  6  Or.,  458;  State  v.  McKinnan^  8 
Or.,  492.)  The  first  objection  cannot  be  sustained  in  view 
of  the  findings  in  this  ease.  The  conclusions  of  law,  al- 
though immediately  following  the  findings  of  fact  frcmi 
which  they  lire  deduced  respectively,  and  not  under  a  separ- 
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ate  head,  are  not  blended  with  them  so  as  to  produce  any 
uncertainty  or  confusion  as  to  the  distinct  and  separate 
effect  and  operation  of  either,  and  are,  we  conceive,  sepa- 
rately stated,  within  the  meaning  and  spirit  of  section  216 
of  the  code. 

There  is  no  difficulty  in  perceiving  what  the  facts  found 
were,  or  the  conclusions  of  law  which  the  court  below  drew 
from  such  facts,  and  the  distinct  effect  of  each  in  producing 
the  judgment  appealed  from.  And  in  our  judgment  this  is 
all  that  the  statute  requires.  The  complaint  alleging  that 
the  note  sued  on  was  wholly  unpaid,  and  that  the  amount 
thereof  witii  interest  at  the  stipulated  rate  was  due  and 
owing  from  defendant  to  plaintiff  on  account  thereof,  and 
the  answer  denying  such  allegations,  we  are  at  a  loss  to 
understand  how  the  court  below  could  have  determined  as 
matters  of  law,  as  claimed  by  appellant  under  his  second 
assignment  of  error,  that  the  complaint  was  insufficient  for 
want  of  such  allegations,  or  that  the  note  was  not  due  in 
fact.  The  allegations  were  clearly  sufficient  and  the  issue 
raised  by  the  denial  in  the  answer  was  one  of  fact.  {AUen 
V.  Patterson^  3  Seld.,  479;  Beekman  v.  Platnety  16  Barb., 
560 ;  Kettletaa  v.  MyerSy  19  N,  Y.,  231 ;  Davenay  v.  Eggen- 
Jioff,  48  CaL,  895.) 

In  regard  to  the  averments  in  the  answer,  entitling  the 
appellant  to  judgment  in  the  absence  of  a  replication,  it  is 
only  necessary  to  remark  that  the  findings  of  the  court, 
which  do  not  appear  to  have  been  impeached  or  questioned 
in  the  court  below,  on  this  account  fully  determine  all 
material  issues  tendered  by  such  averm^its,  showing  con- 
clusively that  such  issues  were  tried  there,  and  justifying 
the  presumption  that  they  were  properly  raised  by  a  repli- 
cation. (Bliss  on  C!ode  PI.,  sec  442;  MoAlister  v.  EaweU^ 
4Si  Ind,  16;  Henalee  v.  Ommefaasy  49  Mo.,  295.) 
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The  third  objection  to  the  construction  of  the  written 
agreement  between  the  parties  fails  for  the  reason  that  we 
are  unable  to  discover  any  such  construction  in  the  record. 
The  fourth  and  last  objection,  that  the  written  decision  of 
the  court  below  on  the  trial  was  not  entered  in  its  journal, 
fails  for  the  same  reason,  and  it  is  unnecessary  to  determine 
the  effect  it  might  have  if  made  to  appear  properly  upon 
the  record.    We  find  no  error,  and  affinn  the  judgment. 

Judgment  affirmed. 


SHIVELY,  ET  AIj,\.  HUME,  ET  AL. 

Water  Courses — Equity  will  Prevent  Diversion  from  Natxjrai. 
Channel. — ^Every  proprietor  of  land  through  which  flows  a  stream 
of  water,  has  a  right  to  the  use  of  the  water  flowing  in  its  natural 
channel,  without  diminution  or  obstruction,  and  this  is  equally  true 
of  water  which  flows  in  a  well  defined  and  constant  stream  in  a 
subterranean  channel.  Biit  it  need  not  flow  continually ;  it  may  at 
times  be  dry,  but  it  must  have  a  well  defined  and  substantial  ex- 
istence. 

The  interference  of  equity  rests  on  the  principle  of  a  clear  and  certain 
right  to  the  enjoyment  of  the  subject  in  question  and  an  injurious 
interruption  of  that  right,  which,  upon  just  and  equitable  grounds^ 
ought  to  be  prevented. 

Appeal  from  Clatsop  County. 

W.  D.  Hare,  for  appellants. 

Fred  R.  Strong^  for  respondents. 

By  the  Court,  Lord,  C.  J,: 

There  is  no  dispute  as  to  the  prindplea  of  law  applicable 
to  this  case.  Both  parties  cite  with  approbation  Taylor  v. 
Welch,  6  Or.,  200,  and  rely  upcm  the  rules  of  law  as  therein 
enunciated  as  applicable  to,  and  controlling  the  facts  of  this 
case.  In  Taylor  v.  Welch,  supra,  it  was  held  that  every 
proprietor  of  land  through  which  flows  a  stream  of  water^ 
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has  a  ri^t  to  the  use  of  the  water  flowing  in  its  natural 
channel,  without  diminution  or  obstruction,  and  that  this 
was  equally  true  of  water  which  flows  in  a  well  defined  and 
constant  stream  in  a  subterranean  channel.  But  it  may  be 
added  that  it  need  not  be  shown  that  a  stream  of  water 
flows  continually,  it  may  at  times  be  dry,  but  it  must  have 
a  well  defined  and  substantial  existence.  (Angel  on  Water- 
courses, sees.  3  and  4  c.) 

With  this  statement  of  the  law,  our  duty  is  reduced  prin- 
cipally to  the  examination  of  two  questions  of  fact :  First, 
Does  the  evidence  prove  the  existence  of  a  natural  water- 
course, which,  from  time  immemorial,  has  been  accustomed 
to  flow  upon  and  over  the  lands  of  plaintiff  as  alleged?  and, 
second.  Have  the  defendants,  by  locating  a  bottomless  tank 
in  the  manner  and  at  the  place  as  alleged,  diverted  and  en- 
tirely deprived  the  plaintiff  of  the  use  and  benefit  of  said 
water?  It  is  not  disputed  that  the  plaintiffs  are  the  owners 
of  lot  7  in  block  16,  in  Shively's  Astoria,  and  that  such  lot 
is  bounded  by  Arch  street  on  the  south,  and  west  8th  street 
on  the  west.  Nor  is  there  any  dispute  as  to  the  existence 
of  a  spring  of  water  in  Arch  street  near  lot  7,  but  the  con- 
tention disclosed  by  the  evidence  is,  whether  the  water  flow- 
ing from  the  spring  runs  or  flows  in  its  natural  channel 
across  the  southwest  comer  of  lot  7,  or  only  near  such  cor- 
ner, but  sufficiently  remote  to  render  it  impossible  to  pro- 
duce the  effect  or  diversion  of  which  plaintiff  complains. 
Nor  is  there  any  disagreement  in  the  evidence  that  ^4n  an 
early  day,''  and  before  the  town  was  located  and  improved 
in  this  direction,  but  what  quite,  a  stream  of  water  flowed 
from  the  spring  at  all  seasons  of  the  year,  and  that  the 
^cutting  off  the  brush"  and  clearing  up  the  land  have  had 
the  effect  to  diminish  the  stream  of  water,  and  during  the 
dxy  season  to  reduce  it  to  a  very  small  stream.''   There  is  no 
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doubt,  however,  that  there  is  a  stream  of  water  flowing  from 
the  spring  in  a  well  defined  chaimel,  and  our  first  inquiry 
must  be  to  ascertain  its  direction  from  the  evidence.  One 
witness  says  tjiat  the  spring  was  located  ^^about  20  feet 
from  the  south  line  of  block  16  and  ran  across  lot  7;"  an- 
other, that  "there  is  ^  stream  which  flows  upon  and  across 
lot  7  in  block  16,  in  Shively's  Astoria.  It  rises  in  Arch 
street ;  it  is  small ;  there  is  no  great  quantity  of  water  flows 
over  thera  I  have  known  of  this  stream  flowing  across 
that  lot  about  nine  years;  it  is  a  well  marked  stream  and 
flows  over  the  ground  from  the  spring."  Another,  referring 
to  1875  or  1876,  says:  "When  I  was  first  up  there,  there 
was  considerable  of  a  stream  flowing  across  the  corner  of 
lot  7,  and  my  means  of  knowing  where  the  comer  of  lot  7 
was,  that  I  examined  it  with  a  view  of  purchasing  that  lot, 
and  that  water  I  supposed  was  a  living  stream,  and  would 
be  on  the  lot."  Another,  that  "there  was  a  stream  of  water 
running  over  lot  7,  block  16.  It  was  a  small  stream,  quite 
a  little  amount  of  water  passed  through,  at  some  times  more 
than  others." 

Although  there  is  the  testimony  of  several  other  wit- 
nesses of  the  same  purport,  the;  testimony  of  these  we  appre- 
hend is  sufficient  to  indicate  the  nature  of  the  evidence  upou 
which  plaintiffs  rely  to  maintain  their  right  to  the  use  of 
the  water,  and,  unless  overborne  by  the  weight  of  counter- 
evidence,  to  establish  the  existence  of  the  water-course  across 
the  comer  of  plaintiff's  lot.  Now  the  gist  of  the  defend- 
ant's evidence  is  to  show  that  the  stream  of  water,  as  it  flows 
from  the  spring,  does  not  run  across,  but  near  the  comer  of 
plaintiff's  lot;  but  this  evidence  doee  not  locate  the  course 
of  the  stream  outside  the  limits  of  plaintiff's  lot,  if  the  own- 
ership of  that  lot  extends  to  the  middle  of  the  street  Nc^ 
is  their  evidence  entirely  uniform  in. this  regard*  Froia  the 
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point  at  which  some  of  the  witnesses  locate  the  spring,  or  aa 
some  of  them  say,  ^'where  the  stream  brealcs  out  of  the 
ground,''  and  the  direction  in  which  their  testimony  indi- 
cates the  stream  flows,  must  meander  it  across  the  corner  of 
the  lot,  although  from  the  changes  and  improvements  made 
in  that  quarter  of  the  town,  and  a  lack,  perhaps,  of  an  occa- 
sion to  require  any  particular  or  careful  observation  of  the 
exact  direction  of  the  course  of  the  stream,  they  are  not 
able  to  testify  with  any  degree  of  certainty  to  this  f^.ct. 
Others  whose  evidence  contains  the  elements  of  greater  cer- 
tainty, only  controvert  the  fact  of  the  stream  ruiming  across 
the  southwest  comer  of  the  lot,  but  the  evidence  of  these 
does  not  exclude  the  flow  of  the  stream  without  that  portion 
of  the  street  belonging  to  the  plaintiff's  lot.  Mr.  Parker 
limits  its  nearest  approach  to  the  comer  to  about  ten  feet. 
Under  the  familiar  principle  that  the  adjacent  owners  own 
to  the  middle  of  the  street,  it  is  not  certain  that  this  evi- 
dence, unaided,  would  not  be  sufficient  to  maintain  the 
rights  of  plaintiff  to  the  use  of  this  watercourse  without  ob- 
struction or  diminution.  {Hinchman^  et  al.^  v,  Paterson  H, 
Co.y  17  N.  J.  Eq.,  82 ;  Bisser  v.  N.  T.  Cent.  R.  R.  Co.,  23 
N.  Y.,  61;  Adams  v.  Saratoga  and  Washington  R.  R.  Co.y 
11  Barb.,  414;  3  Kent's  Com.,  432^3;  Bedfield  on  Bailways, 
159,  and  note  cases  cited;  Chomhplm  v.  Pendleton^  13 
Conn.,  26.) 

But  the  occasion  does  not  require  any  consideration  of 
that  view,  as  there  is  a  dear  preponderance  of  direct  and 
unequivocal  proof  of  the  existence  of  the  water-course  in 
question  across  the  comer  of  plaintiff's  lot  as  alleged.  Have 
the  defendants  by  the  location  of  the  tank  in  question  di- 
verted the  stream  of  water  from  its  natural  channel  across 
the  lands  of  plaiiitiffs,  and,  by  reason  thereof,  deprived  them 
of  a  supply  Of  water  for  the  uses  and  purposes  aa  alleged  ? 
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It  appears  by  the  evidence  that  plaintiffs,  by  means  of  a 
barrel  or  reservoir,  which  derived  its  supply  of  water  from 
the  stream,  obtained  a  sufficient  quantity  of  water  for  house- 
hold and  domestic  purposes,  and  also  to  supply  a  few  citi- 
zens of  the  town  with  water,  from  the  sale  of  whidv^  plain- 
tiff derived  a  small  monthly  revenue. 

Some  time  in  September,  1878,  the  defendants  placed  a 
tank  in  Arch  street  about  thirty  feet  south  and  abovv»  the 
tank  of  plaintiffs,  to  which  they  connected  pipes  for  the  pur- 
pose of  conveying  the  water,  diverted  by  reason  thereof 
from  its  natural  channel,  across  the  lot  of  plaintiffs  to  the 
mill  of  Mr.  Hume.  The  natural  effect  of  this  diversion  was 
to  cut  off  plaintiffs'  supply  of  water  from  the  watercourse 
and  to  deprive  them  of  its  accustomed  use  and  benefits. 
Mr.  Shively  thus  describes  the  work  and  its  results:  '^He 
(Mr.  Hume)  put  a  tank  in  Arch  street  abouty  twenty-five 
feet,  more  or  less,  above  where  mine  was;  it  was  about 
thirty  feet  east  and  twenty-five  feet  south  of  the  southwest 
comer  of  block  sixteen.  He  conducted  the  water  from  this 
tank  into  a  tank  in  West  Eighth  street,  north  of  Arch 
street,  and  from  thence  to  his  mill.  Since  Mr.  Hume  placed 
that  tank  in  Arch  street,  very  little  water  has  flowed  across 
lot  seven.  No  water  has  flowed  across  lot  seven,  above 
ground,  in  the  dry  seasons  in  summer,  since  that  tank  was 
put  in ;  if  any  does  I  don't  know  it  No  water  flowed  across 
lot  seven,  since  this  tank  was  put  in,  in  sufficient  quantities 
to  supply  the  houses  on  lot  seven  that  I  know  of." 

Another  witness,  who  was  in  the  habit  of  filling  his  tank 
from  Mr.  Shively 's  reservoir,  says :  '^The  day  before  I  went 
away  from  home,  I  filled  up  both  tanks.  I  returned  home 
on  the  21st  of  September;  I  put  the  hose  to  the  hydrant  to 
fill  up  the  tanks  again,  and  the  water  did  not  run.  I  had  % 
curiosity  to  know  why,  and  went  up  to  the  spring  in  Arok 
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street.  I  found  a  man  who  said  he  was  at  work  for  Mr. 
Morgan,  putting  in  a  box  in  an  excavation  in  the  earth* 
The  box  was  five  or  six  feet  long  and  about  three  feet  wide; 
its  depth  I  don't  know,  as  it  was  below  the  ground ;  suppose 
it  was  three  or  four  feet  The  box  was  about  half  full  of 
water;  or  a  little  over  when  I  saw  it  It  was  sunk  in  the 
earth  its  full  depth.  The  excavation  in  the  earth  when  the 
box  was  sunk  was,  I  think,  about  fifteen  feet  above  the 
spring.  I  looked  at  the  barrel  in  the  spring  and  saw  no 
water  in  it  Four  or  five,  or  perhaps  six  days  before  that, 
I  was  there  and  saw  the  water  in  the  barrel.  I  came  back 
to  Mr.  Morgan  and  said:  'You  have  cut  off  our  water.' 
Mr.  Morgan's  answer  was  there  was  no  water  in  that  spring. 
Some  days  afterwards,  probably  a  month,  I  went  up  to  ex- 
amine the  spring  to  see  if  there  was  water  there;  there  was 
no  water  there,  but  there  was  a  plenty  running  above  into 
Mr.  Morgan's  tank." 

The  testimony  of  these  witnesses  is  uncontradicted  and 
sufficient  to  show  that  the  locating  of  the  tank  at  the  place 
described,  and  by  means  of  pipes  connecting  it  with  the 
mill,  resulted  in  a  diversion  of  the  stream  from  its  natural 
channel  across  the  comer  of  plaintiffs'  lot  and  deprived 
them  of  its  use  and  enjoyment. 

"It  is  a  clear  principle  of  law,"  says  Mr.  Chancellor  Kent, 
'Hhat  the  owner  of  land  is  entitled  to  the  use  of  a  stream  of 
water  which  has  been  accustomed,  from  time  immemorial, 
to  flow  through  it,  and  the  law  gives  him  ample  remedy  for 
the  violation  of  this  right  To  divert  or  obstruct  a  watei* 
course  is  a  private  nuisance,  and  tiie  books  are  full  of  cases 
and  decisions  asserting  the  right  and  affording  the  remedy. 
The  interference  of  equity  rests  on  the  principle  of  a  clear 
and  certain  right  to  the  enjoyment  of  the  subject  in  ques- 
tion, and  an  injurious  interruption  of  that  right,  which  upon 

X.  Ore.— « 
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just  and  equitable  grounds  ought  to  be  prevented.  {Gard- 
ner V.  Village  of  Newhyrg^  2  John.  Ch.,  161,  and  cases 
cited.) 

We  do  not  think  the  rights  of  plaintiff  in  the  premises 
are  doubtful,  and  the  decree  of  the  circuit  court  must  be 
affirmed. 

Decree  affirmed* 


NICHOLS  V.  GAGE. 

Conversion  of  Chattels. — It  is  a  conversion  for  one  cntmstcd  with 
the  possession  of  chattels,  with  power  to  sell  only,  to  pledge  the 
same  as  security  for  advances  made  on  his  own  account. 

Idem. — Such  conversion  would  support  an  action  by  the  owner  for  the 
value  of  the  property  without  reference  to  any  other  remedy  she 
might  have  on  contract ;  but  if  she  elect  to  bring  her  action  on  the 
contract,  for  the  amount  of  the  proceeds  of  sales  made  under  such 
contract,  without  charging  the  act  of  conversion,  as  a  breach,  she 
is  not  entitled  to  recover  for  the  value  of  the  property  so  contro- 
verted. 

Appeal  from  Wasco  County, 

/.  E,  AtwateTj  for  appellant. 

W.  Lair  HiU^  for  respondent 

In  1878  the  respondent  let  her  flock  of  sheep  to  the  ap- 
pellant on  shares.  The  contract  was  in  writing,  and  among 
other  things,  bound  the  appellant  to  market  the  wool  which 
should  be  shorn  from  the  flock,  at  his  own  expense,  and  pay 
over  to  the  respondent  one-half  of  the  gross  proceeds.  The 
action  was  brought  on  this  contract,  and  the  breach  assigned 
was  the  appellant's  refusal  to  pay  over  to  respondent  her 
share  of  the  proceeds  of  the  alleged  sales  of  the  wool, 
amounting  to  $835.95.    The  appellant  denied  any  breach, 
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and  vyerred  pasrment  in  full  of  the  respondtot'a  share  of 
8ach  proceeds. 

It  was  established  at  the  trial  that  no  sale  of  the  wool  had 
taken  place  previous  to  the  commencement  of  the  action,  but 
that  appellant  had  delivered  it  to  a  merchant  firm  at  The 
Dalles  for  shipment  to  their  correspondent  at  San  Francis- 
co, to  be  sold  there  on  commission,  and  had  received  an  ad* 
vance  of  several  hundred  dollars  on  the  W90I  from  said  firm. 
The  court  below  charged  the  }ury,  in  effect,  that  such  acts, 
if  proven,  amotmted  to  a  conversion,  and  entitled  respondent 
to  recover  the  value  of  her  property  so  converted,  and  the 
appellant  excepted.  The  respondent  obtained  a  verdict  and 
judgment  for  $160  and  appellant  appealed,  assigning  said 
charges  as  error. 

By  the  Court,  Watson,  J. : 

There  are  only  two  questions  involved  in  this  appeal.  1. 
Did  the  act  of  the  appellant,  in  delivering  the  wool  and  re- 
ceiving an  advance  upon  it  equal  to  a  large  share  of  its 
value,  amount  to  a  conversion  of  the  respondent's  property 
therein?  2.  If  it  did,  was  respondent  entitled  to  recover 
anything,  on  account  of  such  conversion,  in  this  action? 

The  contract  gave  the  appeUant  the  power  to  sell  the 
wool;  but  he  was  to  defray  all  expenses  and  pay  over  to  re- 
spondent one-half  of  the  gross  proceeds  of  all  sales  he  might 
make,  as  her  share.  It  seems  well  settled,  that  an  agent  in 
possession  of  personal  property  belonging  to  his  principal, 
who  transfers  that  possession  to  a  stranger,  without  author- 
ity from  his  principal,  and  in  derogation  of  his  rights  of 
ownership,  becomes  liable  for  a  conversion.  If  he  tran- 
scends his  actual  authority  in  this  respect,  he  is  not  pro- 
tected, by  his  relation  to  his  principal,  from  the  ordinary 
consequences  of  such  wrongful  act  It  would  constitute,  an 
^unlawful  intermeddling''  with  the  goods  of  his  principal, 
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and  subject  him  to  the  same  liabilities  as  it  would  anyone 
else,  who,  having  lawful  possession  of  such  goods,  should 
make  the  same  disposition  of  them.  But  it  is  laid  down  by 
many  respectable  authorities,  and  we  have  discovered  none 
to  the  contrary,  that  an  agent  is  guilty  of  a  conversicm  when 
he  pledges  his  principal's  goods  as  a  s^urity  for  the  pay- 
ment of  his  own  debt.  {Reynolds  v,  Shuler,  5  Conn.,  823; 
Kennedy  v,  Stranffj  14  John.,  128;  18  Mass.,  177;  Van 
Anvringe  v.  Pedbody^  1  Mason  C.  C,  440;  Nash  v.  Mosher^ 
19  Wend.,  431;  Story  on  Sales,  Sec.  104;  Jaries  v.  RogerSy 
15  Mass.,  389;  Frost  v.  PVumh^  40  Conn.,  Ill;  HcM  v. 
Oorcoranj  107  Miss.,  251.) 

This  is  the  very  position  occupied  by  the  appellant  in  this 
case.  He  had  authority  to  sell  the  wool,  but  none  to  trans- 
fer the  possession  to  a  stranger,  without  a  sale,  and  Uius  en- 
cumber it  with  a  lien  for  advances  made  by  such  stranger 
for  the  appellant's  sole  benefit.  Upon  this  point  we  are 
satisfied  the  law  was  laid  down  correctly  by  the  circuit 
judge. 

On  the  second  point,  however,  we  have  not  been  able  to 
coincide  in  his  view,  as  we  find  it  expressed  in  his  charge  to 
the  jury.  This  action  is  essentially  an  action  on  the  con- 
tract. The  obligation  of  the  appellant  to  market  the  wool, 
and  pay  over  one-half  of  the  gross  proceeds,  is  clearly  al- 
leged. Then  follows  the  allegation  of  sales  of  the  wool  by 
appellant,  the  aggregate  amount  of  the  proceeds,  the  amount 
unpaid  of  respondent's  share,  and  the  refusal  of  appellant 
to  pay  the  last  mentioned  amount. 

There  is  not  a  single  word  in  the  pleadings  indicative  of 
any  purpose  to  charge  the  appellant  with  the  value  of  the 
respondent's  interest  in  the  wool,  for  or  on  account  of  any 
conversion.  No  wrongful  act  of  his,  except  a  refusal  to  pay 
to  respondent  the  full  amount  alleged  to  be  due  as  her  share 
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of  the  proceeds  of  sales  already  made,  is  anywhere  charged 
against  him.  The  respondent  had  an  election  between  suing 
on  her  written  contract  and  recovering  any  damage  she 
might  have  suffered  from  its  breach  by  the  appellant,  or 
suing  for  the  value  of  the  property  converted,  making  the 
tortious  act  the  basis  of  her  action. 

But  she  must  have  made  her  election  to  seek  her  remedy 
in  one  form  or  the  other.  She  could  not  have  the  benefit  of 
both  in  the  same  action.  The  issues  would  be  different  and 
the  amount  of  recovery  estimated  by  different  standards. 
{Deyran  v.  Elmore^  6  N.  Y.,  1 ;  Robs  v.  MatheTy  61  Id., 
103;  WaU&r  v.  Bennett,  16  Id.,  607;  Byxiie  v.  Wood,  24 
Del.,  607;  Gordon  v.  Bruner,  48  Mo.,  670;  Hawk  v.  Thorn, 
54  Barb.,  164;  Eversale  v.  Moore,  8  Bush.,  49 ;  Bliss  on  Code 
PL,  sea  13.)    . 

There  can  be  no  doubt  in  this  case  as  to  the  election  of 
the  respondent  to  seek  her  remedy  under  the  provisions  of 
her  contract  with  appellant.  (Bliss  on  Code  PI.,  sec.  155; 
Cony  V.  Gaynar,  21  Ohio  St.,  277;  Gillette  v.  Tregoma, 
13  Wis.,  472.)  We  therefore  conclude  that  it  was  error  in 
the  court  below  to  instruct  the  jury  that  they  might  find  for 
the  respondent  in  this  action,  the  value  of  her  share  of  the 
wool  which  the  appellant  had  converted;  and  that  it  was 
productive  of  material  injury,  we  cannot  doubt.  Indeed,  it 
was  not  possible  for  the  jury  to  have  rendered  any  verdict 
against  appellant,  exc^t  in  obedience  to  this  portion  of  the 
charge.    The  judgment  is  reversed  and  cause  remanded. 

Judgment  reversed. 
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BOARD   OF   SCHOOL  LAND   COMMISSIONERS  v. 

WILEY  AND  DAVIS. 

Conveyance— -Surplusage  in  Description. — ^A  sufficient  description  of 
lands,  in  a  written  instnimenti  is  not  impaired  by  the  addition  of 
a  false  particular  inconsistent  with  such  previous  description.  The 
false  particular  should  be  rejected  as  surplusage. 

Idem. — So  held  where,  to  a  good  description  of  lands  in  a  mortgage, 
was  added  the  statement  that  they  lay  in  a  designated  township, 
while  in  fact,  they  lay  partly  in  that,  and  partly  in  an  adjoining 
township. 

Co-Tenant — Partition. — ^A  partition  of  land,  upon  the  undivided  half 
of  which  one  co-tenant  has  previously  executed  a  mortgage,  does 
not  affect  the  interest  of  the  mortgagees;  such  co-tenant  acquires 
no  new  title  or  interest  by  the  partition,  its  effect  being  merely  to 
sever  his  interest  in  the  land  from  that  of  his  co-tenant. 

A  Decree  of  foreclosure  and  sale, .  rendered  upon  such  mortgage,  prior 
to  the  partition,  is  not  affected  by  it,  and  such  decree  effectually  se- 
cures the  rights  of  the  mortgagees,  and  no  further  decree  is  nec- 
essary. 

ft 

Appeal  from  Linn  County. 
Strahan  <&  BUyeu^  for  appellant. 
Bonh/im  dk  Ramsey^  for  respondent. 

By  the  Court,  Watbon,  J. : 

This  suit  was  brought  in  the  dreuit  court  lor  Linn 
county,  to  set  aside  a  decree  of  foredosuie  and  sale  of  mort- 
gaged premises,  rendered  by  that  court  in  a  former  suit  be- 
tween the  same  parties,  and  to  obtain  a  new  decree  of  the 
same  character,  but  containing  an  accurate  description  of 
the  pr^nises  intended  to  be  sold  by  the  former  decree.  Hie 
mcMtgage  foreclosed  was  executed  by  the  respondent,  An* 
drew  Wiley,  and  Elizabeth  Wiley,  his  wife,  on  Februasry  22, 
1870,  to  secure  the  payment  of  a  promissory  note  of  $1,000, 
given  by  Andrew  Wiley  for  money  loaned  him  by  the  ap- 
pellant out  of  the  school  fund.  The  respondent,  Davis, 
claims  title  to  a  portion  of  said  claim,  as  a  subsequent  pur- 
chaser in  good  faith,  and  for  a  valuable  consideration,  and 
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although  a  party  to  the  former  suit,  and  bound  by  the  de- 
cree  therein,  objects  to  the  relief  sought  by  the  appellant  in 
the  present  case.  The  description  of  the  lands  in  the  mort- 
gage,  which  is  the  same  as  in  the  former  decree,  is  as  fol- 
lows :  "The  undivided  one-half  of  the  donation  land  claim 
of  Andrew  Wiley  and  Lucy  Wiley,  his  wife,  (now  deceased) 
notification  7,630,  lying  and  being  in  township  13  south, 
range  1  east,  Willamette  meridian.'' 

It  appears  from  the  complaint  that  at  the  time  the  mort- 
gage was  executed  the  land  claim  mentioned  belonged  to 
the  respondent,  Andrew  Wiley,  and  the  heirs  of  his  deceased 
wife,  Lucy,  under  the  donation  law,  but  that  it  had  never 
been  divided  at  the  proper  land  office,  and  the  half  enuring 
to  him  designated,  as  provided  by  that  law,  and  no  patent 
had  been  issued.  That  it  was  the  intention  of  the  parties 
that  the  mortgage  should  bind  the  half  which  should  be  al- 
lotted to  the  said  Andrew,  on  such  division,  and  the  descrip- 
tion in  the  mortgage  was  employed  by  them  to  designate 
such  half.  That  after  the  entry  of  the  former  decree,  fore- 
closing said  mortgage  and  directing  the  sale  of  the  property 
by  the  same  description  which  the  mortgage  contained,  the 
land  claim  was  divided  in  the  proper  land  office,  and  the 
south  half  designated  as  enuring  to  the  said  Andrew,  and 
the  north  half  to  the  heirs  of  the  said  Lucy,  deceased.  That 
said  land  daim  lies  partly  in  said  township  18  and  partly  in 
township  14  adjoining,  and  in  the  same  range. 

Upon  this  state  of  facts  the  appellant  claims,  that,  in  the 
absence  of  any  intervening  equities  in  third  parties,  they  are 
entitled,  in  equity,  to  have  the  former  decree  set  aside,  and 
to  have  a  new  decree  entered  foreclosing  said  mortgage  on 
said  south  half  of  said  donation  land  claim,  as  set  apart  to 
the  respondent,  Andrew  Wiley,  at  the  land  office,  and  also 
to  have  the  description  of  the  whole  daim  amended  so  as  t^ 
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show  that  it  lies  in  township  14,  as  well  as  in  township  13 
S.,  R.  1  E.  In  our  view  of  the  case  it  is  not  necessary  to 
consider  the  claim  interposed  by  the  respondent  Davis,  or 
the  evidence  adduced  in  its  support  We  are  fully  con- 
vinced that  the  appellant  has  stated  no  case  entitling  it  to 
the  equitable  relief  sought 

The  description  of  the  tract  mortgaged  as  the  "donation 
land  claim  of  Andrew  Wiley  and  Lucy  Wiley,  his  wife,  de- 
ceased, notification  7,630,  lying  and  being  in  township  13 
S.,  E.  1  E.,  Wil.  mer.,"  would  be  sufficient  to  identify  it  if 
the  township  should  be  entirely  rejected.  The  intention  to 
mortgage  the  undivided  one-half  of  the  whole  donation  is 
too  apparent  from  the  description  to  admit  of  doubt  or  con- 
troversy. No  court,  either  of  law  or  equity,  could  hesitate 
to  so  pronounce. 

In  Myers  et  al,  v.  Ladd  et  al.^  26  111.,  417,  Caton,  C.  J., 
delivering  the  opinion  of  the  court,  commenting  upon  the 
effect  of  false  particulars  in  the  written  description  of  prop- 
erty, says :  "The  description  of  the  property  itself  was  per- 
fect, but  there  was  a  mistake  as  to  the  geographical  position 
of  the  mill  in  which  it  was  situated.  Parol  evidence  was 
not  only  admissible,  but  was  absolutely  indispensable  to 
identify  the  property  described  in  the  mortgage,  and  where 
that  parol  evidence  did  identify  the  property  consistently 
with  the  description  in  the  mortgage,  that  was  sufficient  If 
I  give  a  bill  of  sale  of  my  black  horses,  and  describe  them 
as  being  now  in  my  bam,  I  shall  not  avoid  it  by  showing 
that  the  horses  were  in  the  pasture,  or  on  the  road.  The 
description  of  the  horses  being  sufficient  to  enable  witnesses 
acquainted  with  my  stock  to  identify  them,  the  locality 
specified  would  be  rejected  as  surplusage.  Nor  is  this  rule 
confined  to  personal  property.  It  is  equally  applicable  to 
real  estate.    If  I  sell  an  estate  and  describe  it  as  my  dwell- 
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ing  house,  in  which  I  now  resi^e^  situated  in  the  city  of 
Ottowa,  I  shall  not  aroid  the  deed  by  showing  that  my 
residence  was  outside  the  city  limits.  So  if  a  deed  describe 
land  by  its  correct  numbers,  and  further  describe  it  as  being 
situated  in  a  wrong  county,  the  latter  is  rejected.  The  rule 
is  that  where  there  are  two  descriptions  in  a  deedy  the  one 
as  it  were  superadded  to  the  other,  and  one  description  being 
complete  and  sufficient  of  itself,  and  the  other,  which  is 
subordinate  and  superadded,  is  incorrect,  the  incorrect  de- 
scription, or  feature,  or  circumstance  of  the  description,  is 
rejected  as  surplusage,  and  the  complete  and  correct  descrip- 
tion  is  allowed  to  stand  alone."  The  same  doctrine  is  main- 
tained by  all  the  authorities.  {Raymond  v.  Coffer^  6  Or., 
132;  Wade  v.  Deray^  60  CaL,  876;  Heatan  v.  Hodges^  30 
Amer.  Decis.,  786,  note. 

If  the  description,  then,  as  it  is  found  in  the  mortgage 
and  decree  of  foreclosure  and  sale,  sufficiently  discloses  the 
real  intention  of  the  parties  in  this  respect,  after  rejecting 
the  false  and  unnecessary  addition,  which  could  mislead  no 
one,  then  we  perceive  no  good  ground  for  resorting  to  a 
court  of  equity  for  any  relief  as  to  this  matter.  When  such 
intention  is  thus  manifest,  upon  the  face  of  the  instrument, 
it  is  equally  binding  upon  subsequent  purchasers,  as  it  is 
upon  the  courts,  when  called  upon  to  construe  it.  Upon 
the  only  remaining  proposition,  contended  for  by  the  appel- 
lant, little  need  be  said.  The  complaint  shows  upon  itsf 
face  that  the  parties  to  the  mortgage  deliberately  employed 
the  words  of  the  description  to  express  their  meaning  as  to 
the  interest  in  the  donation  land  claim,  which  was  to  be  sub- 
ject to  the  mortgage  lien. 

The  appellant  now  claims,  and  truly  perhaps,  that  this 
description  was  employed  to  designate  the  half  of  the  dona- 
tion land  daim  which  should  afterwards  be  set  off  to  the 
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mortgagor,  Andrew  Wiley,  in  the  proper  land  office.  But  if 
the  language  so  employed  did  not  disclose  such  intention, 
viewed  in  the  light  of  surroimding  circumstances,  it  was  a 
mere  mistake  of  law,  and  did  not  entitle  them  to  equitable 
relief.  If  the  description,  however,  either  alone  or  in  con- 
nection with  the  condition  of  the  title  to  the  premises,  and 
the  relations  of  the  parties  thereto,  could  have  been  made  to 
express  such  an  intention,  then  obviously  it  was  incumbent 
upon  the  appellant  to  assert  such  rights  in  the  former  suit, 
or  show  some  lawful  excuse  in  the  present,  for  not  having 
done  so.  But  if  this  ground  could  be  ever  so  fairly  estab- 
lished, we  cannot  perceive  its  materiality. 

If  Andrew  Wiley,  at  the  time  he  executed  the  mortgage, 
owned  an  undivided  half  of  the  donation  land  claim,  no 
matter  what  the  source  from  which  he  derived  his  title,  the 
lien  of  the  mortgage  attached  to  it.  A  subsequent  parti- 
tion, whether  by  the  proper  officers  of  the  U.  S.  gci'emment 
under  the  provisions  of  the  donation  law,  or  by  the  decree 
of  a  competent  state  court,  allotting  him  his  half  in  sever- 
alty, could  not  affect  such  lien.  He  would  acquire  no  new 
title  or  interest  by  the  partition.  All  that  would  be  affected 
would  be  a  severance  of  that  interest  from  the  interest  of  his* 
co-tenants.  The  lien  would  not  be  disturbed,  for  the  inter- 
est to  which  it  attached,  at  its  creation,  would  remain  the 
same.  {Wade  v.  Deary ^  50  Cal.,  376;  Campon  v.  Godfrey 
et  al.^  18  Mich.,  27.) 

We  are  well  satisfied  that  partition  taking  place  subse- 
quent to  the  entry  of  a  decree  of  f oredosure  of  a  mortgage, 
given  upon  an  undivided  interest,  and  order  of  sale  thereof, 
works  no  such  change  in  the  situation  of  the  parties  to  such 
decree,  as  to  require  any  additional  decree,  such  as  is  sought 
for  in  this  suit. 

Decree  dismissing  suit  aflSrmed. 
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Fdes  of  Officers. — Statutes  which  give  costs  are  construed  strictly. 
The  rule  is  said  to  be  inflexible  that  an  officer  can  demand  only 
such  fees  as  the  law  has  fixed  and  authorized  for  the  performance 
of  official  duties. 

Idem — Promise  to  pay  Illegal  Fees  is  Void. — It  is  a  doctrine  of  the 
common  law,  founded  on  public  policy,  that  an  officer  shall  be  con- 
fined to  the  compensation  or  fee  prescribed,  and  therefore,  a  prom- 
ise to  pay  money  for  doing  that  which  the  law  did  not  suffer  him 
to  take  anything  for,  or  to  pay  more  than  was  allowed  by  law, 
was  void,  however  freely  and  voluntarily  made. 

Idem. — ^A  note,  the  consideration  of  which  was  for  fees  illegally 
charged,  is  void. 

ApfeaIi  from  Coos  County.    The  facts  are  stated  in  the 
opinion. 

S.  H.  Hazard^  for  appellant. 

N.  B.  Knighty  fox  respondent. 

By  the  Court,  Lord,  C.  J. : 

To  properly  understand  the  question  in  controversy,  it  is 
sufficient  to  state  that  it  appears  from  the  transcript  that 

{id  Oregon.]  (m) 
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while  the  appellant  was  county  clerk  of  Coos  county,  one  J. 
D.  Fry  obtained  a  judgment  in  the  circuit  court  of  that 
county  for  a  large  sum  of  money,  against  Tom  Utter  et  al., 
upon  which  execution  was  issued  and  real  property  sold  to 
the  amount  of  $41,000.  The  respondent,  as  the  agent  and 
attorney  of  said  Fry,  bid  off  the  premises  at  this  sum,  but 
no  money  was  paid  to  the  sheriff  except  his  fees,  the  credit 
being  endorsed  on  said  execution,  and  thus  returned.  The 
appellant  seems  to  have  considered  this  return  as  equivalent 
to  the  return  of  the  money  made  on  the  execution,  and 
claimed  the  legal  commissions  ''for  receiving,  keeping  and 
disbursing  the  whole  amount." 

The  respondent  denied  the  legal  right  of  the  appellant 
upon  this  state  of  facts  to  collect  the  commissions,  but  upon 
being  threatened  with  legal  proceedings,  and  to  prevent,  as 
he  alleges,  any  misunderstanding  with  Fry,  with  whom  he 
had  entered  into  a  valid  agreement  to  pay  all  legal  costs  and 
expenses  incident  to  such  sale,  he  agreed  with  appellant  to 
pay,  and  did  pay  him  a  portion  of  such  commissions,  and 
gave  him  the  due  bill  sued  on  for  the  balance,  upon  which 
the  appellant  released  Fry  from  further  liability. 

Upon  this  state  of  facts,  the  court  below  held  that  no 
action  would  lie  to  recover  the  amount  of  the  due  bill.  The 
only  question  really  presented  by  this  record  is:  Was  the 
clerk  entitled  to  the  per  centum  allowed  by  law  for  receiv- 
ing, keeping  and  disbursing  money,  when  no  money  was 
actually  received,  kept  or  disbursed  by  him?  As  the  de- 
cision of  this  question  involves  the  construction  to  be  given 
to  our  statute  regulating  the  fees  of  officers,  it  must  be 
borne  in  mind  that  it  was  long  ago  settled  by  eminent  judi- 
cial authority  that  statutes  which  give  costs  must  be  con- 
strued strictly.     (Dwarris  on  Statutes,  253.) 

Our  statute  allows  the  sheriff  ''for  all  moneys  actually 
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made  on  any  process,  and  returned  to  the  clerk,  under  one 
thousand  dollars,  three  per  ceutum,"  (Or.  liaws,  p.  602,)  and 
the  clerk  ''for  receiving,  keeping  and  disbursing  money,  on 
the  first  five  hundred  dollars,  one  per  centum^'  (Or.  Laws,  p. 
601,).  The  facts  concede  that  no  money  was  actually  re- 
ceived, kept  or  disbursed  by  the  clerk.  Will  the  rule  of 
strict  construction,  applicable  to  such  statutes,  admit  of  the 
argument  that  there  was  a  constructive  receiving,  keeping 
and  disbursing  of  this  money,  which  entitled  the  clerk  to 
his  commissions? 

No  one  will  deny  that  whoever  renders  service  for  another 
ought  to  be  suitably  compensated  for  such  sendee.  As  a 
general  principle  this  is  equally  true  in  morals  as  in  law, 
and  applies  with  equal  force  to  services  rendered  in  public 
station  as  in  private  life.  Our  laws  fixing  the  salaries,  and 
in  prescribing  the  fees  of  ofiicers  for  services  rendered,  recog- 
nize the  soundness  of,  and  put  in  practical  operation,  this 
just  principle.  The  instances  wherein  officers  are  required 
to  perform  services  for  which  no  compensation  is  provided 
are  rare,  and  usually  applied  to  offices  considered  honorary 
in  their  character,  or  include  the  performance  of  other  ser- 
vices for  which  there  are  compensating  advantages.  But 
where  an  officer  claims  compensation  without  having  ren- 
dered any  service,  or  assimied  any  responsibility,  the  statute 
upon  which  he  bases  such  right  to  compensation  ought  to 
express  that  intention  in  dear  and  unmistakable  terms. 
For  it  is  hardly  probable  that  the  legislature  intended  to  re- 
quire the  public,  or  individuals,  to  pay  officers  fees  or  their 
compensation  without  the  performance  of  some  official  acts 
or  service,  and  the  courts  certainly  will  not  impose  such 
liability  by  mere  construction.  The  basis  of  allowance  to 
an  officer,  Mr.  Chief  Justice  Hosmer  says,  is  his  trouble  and 


96  Jackson  ti.  Sigldt.  [10  Oregon. 

risk,  or  in  other  words,  his  acPaal  service  and  responsibility. 
{Preston  v.  Bacon^  4  Conn.,  478.) 

The  evident  intention  of  our  statute  was  to  pay  the  clerk 
for  his  labor  and  responsibility  imposed  in  receiving,  keep- 
ing and  disbursing  money.  But  where,  as  in  the  present 
case,  there  was  no  money  received,  kept  or  disbursed  by  the 
clerk,  there  could  be  no  service  performed,  or  (^cial  respon- 
sibility assumed  by  him,  which  would  put  his  claim  to  com- 
missions within  the  terms  of  the  statute.  The  statute 
contemplates  service,  official  acts,  the  performance  of  which 
>are  essential  to  establish  the  officer's  legal  right  to  the  com- 
mission. It  provides  for  doing  certain  things,  the  <^oer 
shall  receive  a  certain  fee  or  per  centum,  and  without  doing 
these  things  the  statute  docs  not  contemplate  that  the  officer 
is  entitled  to  the  fee  or  per  centum.  It  is  "for  receiving, 
keeping  and  disbursing"  money  returned  on  execution  which 
entitles  the  clerk  to  his  conmiissions,  and  unless  he  has  ren- 
dered such  service  he  is  not  entitled,  nor  did  the  legislature 
contemplate  he  should  receive,  any  compensation.  (2  Wal- 
lace Ch.  R.,  477.)  The  rule  is  said  to  be  inflexible  that  an 
officer  can  demand  only  such  fees  as  the  law  has  fixed  and 
authoris^ed  for  the  performance  of  official  duties.  {Carlisle 
V.  Crump  J  25  Ark.,  235.) 

A  strict  enforcement  of  this  principle  is  regarded  by  the 
courts  as  essential  to  the  protection  of  the  people  and  will 
not  be  repealed.  "Every  officer,"  says  Mr.  Justice  Caruth- 
ers,  "must  beware  that  he  takes  no  compensati<m  for  ser- 
vices not  sanctioned  by  some  law  on  the  subject.  He  col- 
lects costs  at  his  peril,  and  for  each  and  every  item  he  must 
be  able  to  put  his  finger  upon  some  particular  acf  {The 
State  V.  Merrill,  37  Tenn.,  68.) 

Ignorance  of  the  law  excuses  no  man,  least  of  all  an  offi- 
cer, for,  having  undertaken  to  perform  the  duties  of  his 
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office,  he  must  know  and  perform  them  at  his  periL  (Tark 
V.  Clopt&n^  et  al.^  82  Ga.,  864.)  And  again,  in  the  Amer- 
ican Steamship  Co.  v.  Ycung^  89  Penn.  St,  192,  the  court 
say:  ^*It  is  his  special  business  to  be  conversant  with  the 
law  under  which  he  acts  and  to  know  precisely  how  much 
he  is  authorized  to  demand  for  his  services,  but  with  the 
public  it  is  different.  They  have  neither  the  time  nor  the 
opportunity  of  acquiring  the  information  necessary  to  enable 
them  to  know  whether  he  is  claiming  too  much  or  not,  and 
as  a  general  rule,  relying  on  his  honesty  and  integrity,  they 
acquiesce  in  his  demands." 

The  demand  of  the  appellant  of  the  per  centum  charged 
was  without  warrant  or  authority  of  law ;  he  had  performed 
no  service  which  entitled  him  to  demand  such  compensation ; 
it  wa&  therefore  an  illegal  charge,  which  the  facts  show  was 
exacted  under  threats  of  litigation  and  settled  by  a  due-bill, 
to  avoid  misunderstanding,  and  which,  if  he  wilfully  and 
knowingly  charged,  was  an  offense  against  public  justice. 
(Crim.  Code,  sec.  636,  p.  429.) 

It  is  a  doctrine  of  the  common  law,  founded  in  public 
policy,  that  an  officer  shall  be  confined  to  the  compensation 
or  fee  prescribed,  and  therefore  a  promise  to  pay  money  for 
doing  that  which  the  law  did  not  suffer  him  to  take  anything 
for,  or  to  pay  more  than  was  allowed  by  law,  was  void, 
however  freely  and  voluntarily  made.  {Hatch  v.  Mann^  15 
Wend.,  44.)  This  became  the  settled  law  at  an  early  day 
in  England,  and  has  been  constantly  adhered  to  by  the 
courts  of  that  country,  and  followed  by  the  highest  courts 
of  the  several  states  of  the  union.  {Lane  v.  Seawall^  1 
Chitty,  176;  Morris  v.  Burdette^  1  Camb.,  218;  Preston 
V.  Baeonj  4  Conn.,  471;  Bussin  v.  Prt/y  7  Sergt.  &  Rawle, 
447;  OkurehiU  v.  Perkins^  6  Mass.,  541;  €filman  v.  LetoiSj 
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.  So,  too,  where  an  officer  by  virtue  of  his  office  demands 
and  takes  unauthorized  and  illegal  fees,  he  may  be  compelled 
to  make  restitution,  although  such  fees  were  paid  without 
protest  or  notice  of  intention  to  reclaim.  Public  policy  re- 
quires that  such  payments  shall  not  be  considered  volun- 
tary. {American  Steamship  Oo.  v.  Toung^  supra.)  "It 
should  be  deemed  sufficient,''  says  Judge  Woodruff,  ^4hat 
the  officer  takes  advantage  of  his  official  position  to  make 
the  exaction;  due  protection  to  those  whose  necessities  re- 
quire them  to  deal  with  persons  exercising  official  powers, 
or  discharging  duties  in  their  nature  official,  requires  that 
money  so  paid  should  be  the  subject  of  reclamation."  {The 
Fire  Ins.  Oo.  v.  Button^  8  Bosw.,  148.) 

Nor  in  sustaining  a  civil  action  against  a  public  officer 
for  money  illegally  demanded  and  paid,  is  it  necessary  any 
turpitude  should  be  proved  against  him.  The  action  rests 
on  no  illegal  purpose  of  the  defendant  in  exacting  the  pay- 
ment. It  is  well  sustained  if  his  official  power  was  exer- 
cised in  the  collection,  without  warrant  of  law.  {Ogden  v. 
Maxwell^  8  Blatch.,  319.) 

The  difference  between  a  civil  action  and  an  indictment 
for  taking  illegal  fees,  is  that  in  the  indictment  it  must  be 
shown  tliat  the  illegal  charge  was  made  "wilfully  and  know- 
ingly," while  in  an  action  the  officer  is  liable,  although  the 
charge  was  made  by  mistake,  and  without  any  intention  to 
extort    {MiUer  v.  Lookwood^  17  Penn.  St.,  258.) 

Certainly  then,  if  such  illegal  charges  may  be  recovered 
back  when  voluntarily  paid  to  the  officer,  they  never  can 
constitute  a  valid  consideration  for  any  contract  Indeed  it 
is  an  elementary  principle  that  a  bill  or  note  which  is 
founded  upon  an  illegal  consideration  is  void.  It  matters 
not  whether  such  illegal  consideraticm  is  opposed  to  public 
poliqr  or  interdicted  by  some  statute,  or  both,  the  l*w  joni- 
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Tersally  condemns  all  contracts  founded  upon  them.  (Dan- 
iels on  Negotiable  Instruments,  sec.  196 ;  Story  on  Promis- 
sory Notes,  sees.  189  and  190.) 

To  forbear  to  prosecute  a  claim,  or  to  compromise  a 
doubtful  one,  is  a  good  consideration  for  a  note  or  bill,  but, 
Mr.  Daniels  says,  ^^the  compromise  of  one  clearly  illegal  is 
not^"  (sec.  196,  9upra,)  The.  due-bill  of  the  respondent  is 
admitted  in  the  pleadings  to  have  been  given  to  the  appellant 
in  payment  of  fees  which  he  claimed  against  Fry,  but  which 
were  clearly  illegal  and  without  warrant  of  law.  Such  ille- 
gal charges  cannot  be  made  the  basis  of  any  valid  agreement. 
The  due  bill  is  therefore  without  any  valid  consideration  to 
support  it  and  cannot  be  enforced.  The  judgment  of  the 
court  below  is  affirmed. 

Judgment  affirmed. 

Dissenting  opinion  by  Watson,  J.: 

The  execution  commanded  the  sheriff  to  satisfy  the  judg- 
ment, (Civil  Code,  sec.  273,)  The  statute  further  provides 
that  he  shall  pay  the  proceeds  of  all  execution  sales  to  the 
clerk  upon  return  of  the  execution,  (Id.,  sec.  293.)  And 
that  the  clerk  "shall  then  apply  the  same,  or  so  much  thereof 
as  may  be  necessary,  in  satisfaction  of  the  judgment." 
These  provisions,  it  seems  to  me,  attach  the  right  to  receive 
the  proceeds  of  execution  sales,  and  to  charge  the  legal  com- 
mission for  disbursing  them,  to  the  office  of  the  clerk.  They 
cannot  be  diverted  or  intercepted  before  reaching  his  hands 
in  the  course  pointed  out  by  these  provisions  of  the  statute, 
without  a  violation  of  official  duty  on  the  part  of  the  sheriff. 
This  right  of  the  clerk,  I  cannot  but  regard  as  one  of  the 
most  important  prerogatives  of  his  office,  created  by  the  ex- 
press provisions  of  the  statute,  and  which  can  be  destroyed 
only  by  an  exercise  of  legislative  power.  This  principle  is, 
I  think,  fully  sustained  by  authority. 
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In  Moore  v.  Oibions^  43  Cal.,  377,  upon  a  statute  which 
provided  "for  commissions  for  receiving  and  pajdng  over 
money  on  execution,  without  levy,  or  when  the  lands  or 
goods  levied  on  shall  not  be  sold,  on  the  first  one  thousand 
dollars,  one  and  one-half  per  cent.,  and  one  per  cent  on  all 
over  that  sum;"  the  court  held  the  sheriff  entitled  to  the 
half  commission  allowed  by  the  statute,  although  after  levy 
and  advertisement,  but  before  sale,  the  execution  debtor  paid 
the  amount  specified  in  the  writ  directly  to  the  creditor 
therein.  I  quote  from  the  opinion  in  the  case  delivered  by 
Wallace,  C.  J. :  ^'It  is  said,  however,  that  as  the  sheriff  did 
not  in  fact  receive j  nor  of  course  pay  over  this  money,  he  is 
not  entitled  to  the  commission.  I  am  of  opinion,  however, 
that  the  payment  made  to  Du  Point,  under  these  circum- 
stances, must  be  considered  for  this  purpose  to  have  been 
made  to  the  sheriff,  whose  official  duty  and  interest  it  was  to 
have  received  it,  had  it  been  tendered  him.  The  statute  has 
allowed  the  judgment  debtor  to  reduce  the  commissions  of 
the  sheriff  by  one-half,  should  he  pay  off  the  judgment 
before  sale  actually  made,  but  has  not  permitted  him  to 
deprive  the  officer  of  the  whole  compensation  by  ignoring 
him  and  making  such  payment  directly  to  the  judgment 
creditor."  The  court  cite,  as  sustaining  this  view,  Bolton 
V,  Lawrence^  9  Wend.  435;  and  Parsons  v,  Bovdoin^  17 
Ind.,  14. 

The  case  of  Tell  v.  The  Board  of  Supervisors  of  McLean 
County^  43  111.,  216,  appears  to  me  more  directly  in  point. 
The  statute  of  Illinois  provides  that  "it  shall  be  the  duty  of 
the  county  treasurer  to  receive  all  moneys  belonging  to  the 
county,  from  whatever  source  they  may  be  derived,  and  all 
moneys  belonging  to  the  state  which  by  law  are  directed  to 
be  paid  to  him„  and  to  pay  and  apply  such  moneys  in  the 
manner  required  by  law."    It  also  provided  him  a  oommis- 
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sion  of  one  per  cent  for  receiving  amd  one  per  cent,  for 
paying  out  the  county  tax.  The  county  board  of  super- 
visors levied  a  special  war  fund  tax  during  the  years  1862, 
1863  and  1864,  and  caused  such  tax  to  be  paid  over 
directly  to  a  special  agent,  by  v^hom  it  was  disbursed.  No 
part  of  the  tax  ever  went  into  the  treasurer's  hands,  yet  the 
court  held  it  came  within  the  definition  of  ^'county  tax," 
which  the  treasurer  was  entitled  to  receive  and  disburse 
under  the  law,  and  as  it  was  to  be  presumed  the  officer 
would  have  done  his  duty  if  he  had  been  permitted,  he  was 
entitled  to  the  statutory  commissions.  When  it  is  also  con- 
sidered that  the  clerk's  commissions  for  this  service  are  col- 
lected on  the  execution  as  accruing  costs,  and  that  the  judg- 
ment debtor  is  entitled  to  have  him  satisfy  the  judgment  on 
the  record,  when  proceeds  of  sale  sufficient  for  the  purpose 
have  been  paid  over  to  him  by  the  sheriff,  I  cannot  doubt 
that  the  requirement  of  the  statute  upon  the  sheriff  to 
make  sudi  payment  was  intended  to  have  some  meaning, 
and  should  be  given  some  effect 

But  whether  the  derk,  in  the  present  instance,  was  strictly 
entitled  to  the  commissions  claimed  as  such,  as  the  authori- 
ties cited  seem  to  declare,  or  not,  he  had  rights  in  the  prem- 
ises, if  the  view  of  the  law  I  have  already  expressed  is  not 
mistaken,  which  neither  the  execution  creditor  nor  the  sheriff 
could  wholly  ignore,  and  which  certainly  would  support  a 
compromise,  entered  into  in  good  faith,  and  with  full  knowl- 
edge of  all  the  material  facts,  as  seems  to  have  been  done  in 
this  case. 

The  appellant's  claim  was  not  illegal.  It  was  not  prohib- 
ited by  any  statute,  or  in  conflict  with  any  principle  of  pub- 
lic policy.  On  the  contrary,  the  only  real  objection  to  it 
was  that  it  assumed  as  having  been  done  what  the  law 
required,  and  the  appellant  had  a  right  to  demand  should  be 
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performed,  but  which  had  in  fact  been  omitted.  It  could 
only  have  been  impeached  for  want  of  consideration,  and 
the  law  is  well  settled  that  this  became  immaterial  after  the 
compromise. 

I  can  conceive  of  no  good  reason  for  debarring  a  public 
officer  and  any  person  for  whom  he  has  performed  official 
service,  from  afterwards  making  a  valid  compromise  of  a 
doubtful  right  to  fees  and  commissions.  If  otherwise 
capable  of  contracting,  they  should  be  accorded  the  same 
privilege  of  settling  their  disputes  over  doubtful  rights, -to 
put  an  end  to  a  vexrttious  controversy  and  avoid  the  ex- 
pense  of  litigation,  as  would  be  allowed  to  private  individ- 
uals under  similar  circumstances.  For  these  reasons  I  am 
of  the  opinion  that  the  judgment  should  be  reversed. 
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Evidence — Certified  Copy  of  Certified  Copy. — A  certified  copy  of  a 
certified  copy  is  not  competent  evidence  of  the  contents  of  the 
original  record,  unless  made  so  by  statute. 

Boundary — Affirming  Party  must  Estabush  by  Proof. — Where  land 
is  described  as  lying  between  a  boundary  line  of  a  certain  lot  "as 
laid  out''  by  a  person  named,  and  another  given  line,  and  the  ex- 
istence of  any  intervening  space  is  controverted,  the  party  affirming 
must  establish  the  boundary  of  the  lot  "as  laid  out"  by  the  person 
named,  by  competent  proof. 

Common  Reputation — Presumption. — Common  reputation  is  compe- 
tent evidence  on  questions  of  private  boundary  under  the  statute  of 
this  state,  and  wherever  a  practical  location  of  boundaries  is  proven, 
a  presumption  arises  that  it  is  in  conformity  with  the  boundaries 
originally  located,  which  presumption,  in  the  absence  of  opposing 
proof,  is  sufficient  to  establish  such  correspondence. 

Idbm. — ^The  force  of  such  presumption  is  not  destroyed  by  proof  of 
casual  expressions  of  a  former  owner  who  neither  knew  nor  pro- 
fessed to  know  the  exact  location  of  the  original  lines,  of  his  opin- 
ion simply  in  favor  of  a  location  somewhat  different.  Such  expres- 
sions made  without  fraud  furnish  no  grotmd  of  estoppel 
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EsTOPPEi/— BuiTDEN  OP  Pkoop.— Whve  the  defense!  is  that  land  was  pur- 
chased with  reference  to  and  in  reliance  on  the  representation  of 
boundaries  on  a  certain  map,  and  an  estoppel  is  claimed,  the  bur- 
den of  proving  such  averment,  if  denied,  is  on  the  defendant. 

Idem. — ^Where  the  defendant  was  notified  of  plaintiff's  claim  to  a  certain 
tract  of  land  the  next  day  after  he  began  to  make  improvements, 
and  as  soon  as  plaintiffs  are  shown  to  have  had  knowledge  of  his 
acts,  Held,  there  was  no  estoppel 

Apfeal  from  Clatsop  county. 
F.  C,  Bronaugh^  for  appellant. 
C.  W.  Fulton^  for  respondent. 
By  the  Court,  Watson,  J. : 

The  respondents  brought  this  suit  to  compel  appellant  to 
convey  to  them  a  parcel  of  tide  land  situated  on  the  south 
side  of  the  ship  channel  of  the  Columbia  river,  and  north  of 
lot  one,  in  block  three,  in  the  city  of  Astoria,  as  laid  out  by 
John  McClure.  They  allege  in  their  complaint  that  they 
are  the  owners  of  a  strip  of  high  land,  50  feet  wide,  and  100 
feet  long,  adjoining  said  lot  on  the  north,  and  extending 
thence  due  north  to  the  line  of  ordinary  high  water  mark 
on  the  south  bank  of  said  river,  and  were  such  owners  at  the 
time  appellant  made  application  and  obtained  his  deed  from 
the  state  for  said  tide  land,  and  by  virtue  of  their  said  own- 
ership  had  the  exclusive  right  to  purchase  said  tide  land 
from  the  state,  and  that  the  purchase  thereof  by  appellant 
was  without  notice  to  them,  unauthorized  by  law,  and  a 
fraud  upon  their  rights  as  owners  of  the  adjoining  shore. 

Appellant's  application  to  purchase  said  tide  land  was 
made,  and  his  deed  therefor  obtained  from  the  state  in  the 
year  1876,  at  which  time  the  owner  of  the  adjoining  shore 
had,  under  the  law,  a  preference  to  purchase  the  tide  land  in 
front,  and  no  other  person  could  purchase  it  without  giving 
Buob  adjoining  owner  proper  notice  of  his  intended  applica- 
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tion  for  that  purpose.  It  is«  conceded  that  no  notice  was 
giycn  in  this  case.  The  appellant  in  his  answer  denies  that 
there  is  any  high  land,  as  alleged  in  the  complaint,  and 
denies  that  respondents  are  the  owners  of  any  high  land 
between  the  north  end  of  lot  one  and  the  river.  He  admits 
making  application  and  obtaining  a  deed  from  the  state  for 
the  tide  land  in  controversy,  but  denies  all  charges  of  fraud 
and  avers  his  ownership  at  that  time  of  said  lot  one,  and  of 
the  shore  in  front,  and  of  all  intervening  high  land,  if  any 
exists. 

For  a  separate  defense  he  alleges  that  both  parties  derive 
all  the  title  they  have  or  claim,  respectively  through  and  un- 
der said  John  McClure,  the  original  proprietor  of  the  shore 
in  front  of  which  said  tide  land  lies.  That  in  the  year  1848, 
McClure  laid  out  said  city  of  Astoria,  including  said  lot  one, 
in  block  3^  and  caused  the  same  to  be  surveyed  and  a  map 
or  plat  thereof  to  be  made.  That  afterwards,  on  February 
6,  1854,  he  caused  said  map  to  be  duly  recorded  in  the  office 
of  the  clerk  of  the  county  where  said  lands  are  situated. 
That  upon  said  map  the  north  end  of  said  lot  one  is  repre* 
sented  and  printed  as  abutting  upon,  and  being  bounded  by 
high  water  mark  of  said  river,  and  that  appellant,  and  those 
under  whom  he  claims  title,  purchased  said  lot  with  refer- 
ence to,  and  relying  upon  the  boundaries  thereof  as  repre- 
sented and  designated  upon  said  map,  and  upon  the  und^- 
standing  that  the  north  end  of  said  lot  abutted  or  fronted 
upon  the  waters  of  the  said  river,  a&  shown  by  said  map. 
That  at  the  time  said  map  was  so  made  and  recorded  by 
McClure,  and  at  the  time  he  parted  with  his  title  to  said  lot 
to  those  under  whom  appellant  claims,  said  lot  did,  at  its 
north  end,  abut  and  front  upon  and  was  bounded  by  the 
tide  land  of  said  river,  lying  between  said  north  end  and 
the  ship  channel  of  said  river,  and  that  any  and  all  land,  if 
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there  be  any  now  lying  between  said  points,  has  been  formed 
by  accretion  since  said  map  was  made  and  recorded,  and 
since  McClure  parted  with  his  title  to  said  lot  as  aforesaid. 

For  a  further  defense,  appellant  alleges  that  after  pur- 
chasing said  tide  land  from  the  state,  he  proceeded  to  place 
valuable  and  permanent  improvements  thereon  in  good 
faith,  and  at  great  expense,  and  that  respondents  stood  by 
and  permitted  him  to  do  so  without  objection  or  notice  of 
their  said  claim,  and  are  therefore  estopped  from  now  as- 
serting it  against  him.  The  respondents,  in  their  replication, 
deny  all  the  averments  in  the  answer  except  the  appellants' 
ownership  of  said  lot  one,  and  the  derivation  of  their  title 
from  the  same  source.  The  court  below  decreed  conveyance 
to  respondents. 

It  is  unnecessary  to  make  any  particular  mention  of  the 
various  mesne  conveyances  and  intermediate  descents 
through  which  the  parties  respectively  profess  to  derive  title 
from  the  common  source,  to  whatever  high  land  may  be 
found  to  lie  between  the  north  end  of  lot  one  and  the  Co- 
lumbia river.  It  is  not  disputed  that  if  there  is  any  such 
land  lying  between  said  points  which  was  not  owned  by 
appellant  when  he  purchased  the  tide  land  and  procured  a 
deed  therefor  in  1876,  it  was  owned  by  respondents,  and 
they  are  entitled  to  the  relief  they  ask,  unless  estopped  by 
some  of  the  matters  alleged  in  his  answer.  The  respond- 
ents having  alleged,  and  the  appellant  denied  the  existence 
of  high  land  between  the  north  end  of  lot  one,  ^^as  laid  out 
by  John  McClure,"  and  ordinary  high  water  mark,  they 
must  prove  the  affirmative  throughout  by  a  preponderance 
of  the  evidence.  The  concluding  words  in  the  description 
of  lot  one,  "as  laid  out  by  John  McClure,"  are.  essentially  to 
its  identification  as  the  particular  tract  whose  north  line 
forms  one  of  the  boundaries  of  the  tract  in  oontroven^* 


106  GoDDABD,  ET  AL.  V.  Parker.    [10  Oregon. 

They  contain  matter  of  essential  description,  which  must  be 
proved  in  conformity  with  the  allegation.  (1  Greenleaf 
£v.,  sees.  56  and  62.) 

It  is  urged  on  behalf  of  appellant  that  respondents  have 
furnished  no  competent  evidence  on  this  issue.  The  only 
documentary  evidence  offered  by  them  is  a  certified  copy  of 
a  certified  copy  of  a  map  purporting  to  have  been  acknowl- 
edged by  John  McClure  on  February  6,  1854,  from  the  files 
of  the  board  of  commissioners  for  the  sale  of  state  lands. 
^Respondents  claim  that  it  is  admissible  because  the  certified 
copy  of  the  original  map  was  filed  by  appellant  with  said 
board,  as  evidence  to  support  his  application  to  purchase 
said  tide  land.  But  there  is  no  proof  of  this  fact  It  does 
not  appear  from  the  evidence  that  appellant  caused  this  cer- 
tified copy  to  be  filed  or  in  any  manner  assented  to  its  cor* 
rectness  or  even  knew  of  its  existence;  nor  is  there  any 
pretense  that  a  certified  copy  of  the  original  could  not  have 
been  procured  just  as  readily.  Its  admissibility  as  evidence 
is  therefore  to  be  determined  by  the  effect  to  be  given  it 
simply  as  a  certified  copy  of  a  certified  copy  of  an  original; 
and  in  this  view  it  is  clearly  incompetent  and  cannot  be 
considered.  Nothing  short  of  an  express  provision  by  stat- 
ute could  render  such  a  copy  competent  evidence,  and  no 
such  provision  exists. 

The  parol  evidence  produced  by  the  respondents  does, 
however,  fix  the  location  of  the  north  line  of  lot  one  as  it 
actually  exists  at  the  present  time,  and  has  existed  for  some 
years  past,  and  shows  an  intervening  space  between  said 
north  line  and  ordinary  high  water  mark,  substantially  as 
alleged  by  respondents.  Some  of  the  witnesses  refer  to  the 
record  or  map  as  the  basis  of  their  knowledge  in  respect  to 
the  size  and  location  of  block  three  in  which  lot  one  is  situ- 
ated, while  the  greater  number  simply  refer  to  the  location 
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and  boundaries  of  said  block  and  lot  as  matters  within  their 
knowledge,  without  specifying  the  sources  of  their  informa- 
tion. But  if  this  testimony  should  be  deemed  equivalent  to 
common  reputation  only,  the  respondents  have  made  out 
their  case  prima  fa/Ae^  for  under  our  statute  common  repu- 
tation is  itself  oompetent  evidence  on  questions  of  boundary. 
(Code,  sec  696.) 

Here,  then,  we  have  proof  of  a  most  satisfactory  charac- 
ter of  a  practical  location  of  the  boundaries  of  lot  one, 
which  we  feel  bound  to  presume  has  been  adopted  under 
and  with  the  intention  to  conform  to  the  original  survey 
and  plat  executed  by  McClure  in  1848.  It  is  neither  shown 
nor  claimed  that  there  has  been  any  subsequent  survey  or 
plat  made  or  change  of  boundary  effected.  Both  parties 
claim  according  to  the  boundaries  actually  established  by 
McClure. 

We  do  not  hesitate  to  say  that  the  practical  location 
proven  in  this  case  creates  a  strong  presumption  that  it  is 
in  accordance  with  the  original  plat  and  boundaries  of  lot 
one  "as  laid  out  by  John  McClure,"  which  ought  to  bo 
deemed  conclusive  in  the  absence  of  opposing  proof.  {CutU 
V.  Kmg^  5  Greenl.  482;  Floyd  v.  Ricej  28  Tex.,  841.) 

To  rebut  this  presumption,  certain  acts  and  declarations 
of  the  late  Judge  Cyrus  Olney,  immediate  successor  to 
HcClure's  title  to  the  premises  in  controversy,  and  of  his 
immediate  grantees  of  lot  one,  and  other  lots  similarly  situ- 
ated, are  relied  upon  by  appellant  Judge  Olney  sold  lot 
one  in  1864.  to  G.  W.  Cook,  under  whom  appellant  derives 
title,  and  told  Cook  at  the  time  that  he  should  always  have 
a  landing  in  front,  and  no  one  to  disturb  him.  Cook  after- 
wards built  a  house  on  the  gravel  beach,  almost  within 
reach  of  the  highest  tides,  and  lived  there  four  and  one-half 
yeaia    If  lot  one^  emended  to,  ordinary  high  water  mark. 
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this  house  was  situated  upon  it.  Olney  was  at  the  house 
after  it  was  built,  but  said  nothing  whatever  as  to  its  loca- 
tion with  reference  to  the  lot. 

In  1866  or  1867,  Olney  sold  lot  one  in  block  four,  in  the 
same  row,  to  I.  DriscoU.  DriscoU  told  him  he  wanted  a  lot 
fronting  on  the  river.  Olney  pointed  with  his  cane  to  a 
mark  that  was  about  on  the  line  of  high  water  mark,  as 
DriscoU  thought,  from  the  location  of  the  drift  wood,  and 
stated  that  he  believed  the  comer  was  somewhere  near  that* 
Olney  also  told  DriscoU  no  one  could  go  outside  of  him,  and 
DriscoU  got  the  impression  that  he  had  a  right  to  the  water 
front  when  he  bought.  He  soon  after  built  a  house  on  the 
lot,  as  he  supposed,  from  14  to  16  feet  back  from  the  line  of 
extreme  high  tides.  Olney  was  in  this  house  also,  but  said 
nothing  as  to  its  location.  About  this  time  Olney  told 
William  Chance,  then  sheriff  of  the  county,  when  the  latter 
proposed  to  assess  him  for  property  in  front  of  this  row  of 
blocks,  that  he  did  not  claim  any  further  out  than  the  town 
plat  already  surveyed.  He  sold  Chance  lots  2  and  7  in 
block  2  in  the  same  row  in  1868,  and  stated  to  him  at  the 
time  that  by  buying  them  no  one  could  prevent  his  getting 
to  them  from  either  north  or  south.  W.  W.  Parker,  the 
appellant,  testifies  that  from  conversations  had  with  Mc- 
Clure  in  1852,  and  with  Olney  in  1861  and  1862j  he  consid- 
ered the  land  in  front  of  lot  one  in  block  3  to  be  a  public 
levee  attached  to  the  property.  Both  McClure  and  Olney, 
respectively,  told  him  on  these  occasions  that  the  lots  of  the 
town  fronting  on  the  river,  as  shown  by  the  map  recorded 
in  the  county  clerk's  office,  carried  with  them  the  water 
front  and  any  space  between  them  and  high  tide. 

After  appellant  bought  lot  one,  in  block  3,  he  moved  the 
house  built  by  Cook  back  from  the  shore  and  set  it  on  the 
north  end  of  said  lot,  in  accordance  with  its  present  actual 
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boundaries.  He  gives  among  other  reasons  for  so  doings 
that  said  lot  one  actually  ends  there  ^^by  the  map^''  as  he 
has  ^^found  by  recent  measurements."  It  seems  quite  prob- 
able  from  this  testimony  that  Judge  Olney  and  those  pur- 
chasing lots  from  him,  were  under  the  impression  that  the 
north  line  of  the  front  row  of  blocks  ran  much  nearer  the 
river  that  it  did  in  fact;  and  that  he  intended  the  owners 
of  such  lots  should  have  uninterrupted  access  to  the  water 
in  front.  But  it  is  evident  that  he  did  not  know,  nor  profess 
to  know,  the  precise  location  of  their  north  boundary,  nor 
did  those  purchasing  haye  sufficient  ground  for  supposing 
that  he  did  know  or  intended  to  be  so  understood.  It' is 
certain,  however,  that  both  he  and  they  were  dealing  with 
reference  to  actual  boundaries  susceptible  of  definite  loca- 
tion and  not  with  reference  to  mere  conjectures  made  at  the 
time  as  to  their  probable  situation.  The  presumption  which 
arises  from  a  practical  location  of  boundaries  attested  by 
numerous  witnesses,  and  fortified  by  common  repute,  cer- 
tainly  should  not  yield  to  any  inference  from  casual  expres- 
sions of  opinion  or  belief,  which  carry  on  their  face  the 
open  admission  of  want  of  actual  and  definite  information. 

We  conclude,  then,  that  respondents  have  fairly,  and  by  a 
preponderance  of  competent  evidence,  established  the  fact 
of  there  being  a  tract  of  high  land  between  the  north  end 
of  lot  one,  in  block  3,  ^^as  laid  out  by  John  McClure,''  and 
the  line  of  ordinary  high  water  mark  on  the  south  bank  of 
the  Columbia  river,  as  they  have  alleged  in  their  complaint. 
There  is  no  testimony  tending  to  show  that  this  tract  has 
been  formed  by  accretion  since  McClure  laid  out  this  por- 
tion of  Astoria  in  the  year  1848;  but  the  fact  is  conclu- 
^vely  shown,  by  the  testimony,  to  be  otherwise. 

Appellant  insists,  however,  that  having  plead  in  his  an- 
jrwer  that  lot  one,  in  block  8,  was  represented  on  the  Mc- 
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Clure  map  as  abutting  on  the  tide  lands  in  the  Columbia 
river,  and  that  said  lot  was  purchased  with  reference  to,  and 
in  reliance  upon  such  representation,  the  burden  of  proving 
that  it  did  not  so  abut  devolves  on  the  respondents,  and  that 
they  have  offered  no  evidence  upon  this  point  But  that  is 
clearly  an  affirmative  defense  which  the  appellant  must 
prove  if  he  would  have  the  benefit  of  it  The  fact  that  the 
respondents  charge  him  with  fraud  in  obtaining  his  tide 
land  deed  from  the  state  cannot  have  the  effect  of  thus 
shifting  the  burden  of  proof.  {Kent  v.  White^  27  Ind., 
390 ;  Vedtha  v.  Hogge^  8  Iowa,  163 ;  Costigon  v.  Mohawk 
R.  R.  Co.^  2  Denio,  609 ;  I^helps  v.  HartweU^  1  Mass.,  71 
and  385.) 

As  there  is  no  proof  that  lot  one,  in  block  3,  was  repre- 
sented on  the  map  which  McClure  caused  to  be  made  and 
recorded  as  extending  to  ordinary  high  water  mark,  and 
none  that  either  appellant  or  those  under  whom  he  claims 
title  purchased  with  reference  thereto,  and  in  reliance  upon 
such  a  representation,  we  shall  dismiss  this  branch  of  the 
defense  without  further  consideration. 

The  only  remaining  defense  is  fully  disproved.  The  ap- 
pellant is  shown  to  have  been  notified  of  respondent's  claim 
to  the  tide  land  in  controversy,  the  next  day  after  he  com- 
menced to  place  improvements  upon  it  He  admits  himself 
that  he  had  notice  that  they  objected  the  day  after  he  began 
to  make  the  improvements.  There  is  no  evidence  showing 
or  tending  to  show  that  the  respondents  did  not  notify  him 
as  scon  as  they  were  informed  of  his  taking  possession  and 
conmiencing  to  make  improvements.  As  he  had  persisted 
in  going  forward  with  full  notice  of  the  respondent's  claim, 
he  cannot  be  heard  now  to  complain  of  the  loss  he  will  suf- 
fer if  they  are  permitted  to  assert  their  rights.  Our  con- 
clusion upon  all  the  points  raised  upon  the  appeal  is  that 
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they  have  been  correctly  determined  by  the  court  below, 
and  that  its  decree  should  be  affirmed* 
Decree  affirmed. 


CROSSEN  V.  WASCO  COUNTY. 

Counties — ^Bodies  Corporate. — ^By  the  law  of  this  state  each  county  is 
a  '1x>dy  politic  and  corporate"  for  the  purpose,  among  other  things, 
"to  sue  and  to  be  sued." 

County  Courts — County  Business. — The  county  court,  when  exercis- 
ing the  authority  and  powers  pertaining  to  county  ccmmissioners  in 
the  transaction  of  county  business,  is  a  court  of  inferior  or  limited 
jurisdiction,  and  has  only  such  jurisdiction,  and  can  only  exercise 
such  powers  as  are  expressly  conferred  or  necessarily  implied. 

JuDiaAL  Acts  Reviewable. — ^The  "decisions"  given  or  made. in  the 
transaction  of  county  business  referred  to  in  section  875  of  the 
code,  which  can  only  be  re-examined  by  writ  of  review  under  the 
subdivisions  of  sec.  870,  are  judicial  in  their  nature. 

Pees  of  Officers — ^Actxon  against  County. — When  the  law  prescribes 
the  services  of  the  officer  and  the  fees  to  be  paid  therefor,  and 
directs  that  the  county  must  pay  such  fees  when  the  services  are 
rendered,  the  county  court,  as  the  agent  of  the  county,  has  nothing 
to  do  but  to  pay  such  fees — ^the  occasion  is  not  one  which  confers 
jurisdiction  on  the  county  court  to  rendet  a  "decision"  either  for  or 
against  its  principal — it  must  pay  or  the  county  will  be  liable  in  an 
action  at  law. 

County  Funds — Payment  of  Officers. — ^The  general  care  and  man- 
agement of  the  county  funds  and  business  confided  to  the  county 
court  under  subdivision  9  of  section  870,  while  it  authorizes  the 
county  court,  as  representative  of  the  county,  to  pay  the  fees  of 
officers  for  services  rendered  for  the  county,  and,  perhaps,  all  just 
and  lawful  claims  against  the  county,  does  not  necessarily  imply 
the  authority  to  audit  and  allow  claims  in  the  judicial  sense  "to 
hear  and  to  determine,"  and  its  refusal  to  pay  such  fees,  in  whole  or 
in  part,  is  not  the  exercise  of  judicial  functions,  or  a  "decision'' 
which  can  only  be  reviewed  by  the  writ  of  review  provided  by  the 
code. 

JUBisinCTiON  NOT  Imfued. — Such  jurisdiction  ia  not  essential  or  neces- 
sary to  enable  the  county  court,  as  the  financial  agent  of  the 
county,  to  perform  the  duties  imposed  under  that  subdivision,  not 
to  nuJce  it  effective  and  operative,  and  cannot  therefore  be  implied. 
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County  Court — ^Fiscal  Agent  of  County. — In  settling  with  the  sheriff 
in  such  case,  the  county  court  acts  merely  as  the  fiscal  agent  of  the 
county,  and  in  performing  that  duty,  it  acts  precisely  as  would  the 
agent  of  a  private  corporation,  and  for  that  purpose  it  does  not 
constitute  a  court  in  the  proper  sense. 

Appeal  from  Wasco  County.  The  facts  are  stated  in  the 
opinion. 

Bellinger  dk  Gearin^  for  appellants 

W,  Lair  HUlj  for  respondent. 

By  the  Court,  Lobd,  C-  J.: 

The  respondent,  as  plaintiff,  brought  his  action  against 
the  appellant,  as  upon  account,  to  recover  fees  alleged  to 
have  been  earned  by  him  as  sheriff  of  the  county  of  Wasco, 
and  which  were  chargeable  against  the  county.  The  items 
of  the  demand  are  set  forth  in  the  complaint.  It  is  also 
alleged  that  the  bills  specified  were  presented  to  the  county 
court,  and  payment  thereof  demanded,  and  that  the  county 
court  "ref  u -:ed  to  audit,  allow  or  pay"  the  same,  or  any  part 
thereof,  except  certain  items  specified  in  the  complaint. 

The  inquiry  presented  by  this  appeal  is  as  to  the  remedy 
to  be  pursued  in  suchi  case.  The  position  of  the  appellant 
is,  that  the  county  court  in  passing  upon  claims  against  the 
county,  acts  judicially,  and  that  its  decision  is  an  adjudica- 
tion, and  consequently  the  only  remedy  of  an  aggrieved 
party  under  our  statute  is  by  a  writ  of  review.  On  the 
other  hand,  the  respondent  claims  that  when  the  county 
court  refused  to  audit  and  allow  his  claim  in  whole  or  in 
part,  his  right  of  action  against  the  county  accrued.  It  will 
thus  be  seen  that  both  parties  concur  in  the  opinion  as  to 
the  requirement  of  first  presenting  the  claim  to  be  audited 
and  allowed  before  any  remedy  whatever  a^inst  the  county 
can  be  pursued.  By  the  law  of  this  state  each  county  is  a 
^^body  politic  and  corporate"  for  the  purpose,  among  other 
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things,  ^^to  sae  and  to  be  sued,"  (Or.  Laws,  p.  £35).  The 
law  of  this  state  also  prescribes  the  services  of  a  sheriff,  and 
specifies  the  fees  to  be  paid  therefor,  (Or.  Laws,  p.  602  and 
603)  and  further  provides  that  '^the  fees  herein  allowed  for 
services  rendered  the  county  or  state  must  be  paid  by  the 
county  or  state  as  the  case  may  be."  (Or.  Laws,  sec  17,  p. 
606.)  Thus  it  appears  that  a  county  may  sue  or  be  sued 
the  same  as  any  private  person,  or  other  corporation,  and 
that  the  law,  in  addition  to  prescribing  the  services  to 
be  rendered  by  the  sheriff,  and  the  fees  to  be  paid  therefor, 
requires  the  county,  when  such  services  are  rendered  the 
county,  to  pay  the  same;  when,  then,  in  such  case,  services 
are  rendered  by  an  officer,  the  liability  of  the  county  to  pay 
the  fees  prescribed  by  law  for  such  services  is  fixed,  and  an 
action  at  law  may  be  maintained  by  the  officer  against  the 
county  to  enforce  the  payment  of  the  same,  unless  some 
other  mode  or  remedy  has  been  exclusively  provided  by 
statute.  But  it  is  claimed  by  the  appellant,  under  subdi- 
vision 9,  section  870,  of  the  code,  that  the  county  court  has 
devolved  upon  it  the  authority  and  power  to  audit  and  allow 
claims  against  the  county;  that  when  engaged  in  the  per- 
formance of  such  duty  it  is  exercising  judicial  functions, 
and  that  its  decisions,  in  allowing  or  disallowing  such 
claims,  is  an  adjudication,  and  can  only  be  reviewed  by  the 
writ  of  review  provided  by  the  code.  This  argument  as- 
sumes that  the  authority  of  the  county  court  to  audit  and 
allow  daims  is  included  in  the  powers  conferred  by  subdivi- 
sion 9,  section  870,  and  consequently  the  party  aggrieved  by 
the  decision  in  such  case  is  limited  entirely  and  exclusively  to 
the  remedy  by  review  as  provided  in  section  875  of  the  code. 
Section  870  provides  that  the  coimty  court  has  authority 
and  powers  pertaining  to  county  commissioners,  to  transact 
oounty  busivessy  ^^that  is,"  (subdivision  9)  ^^  hav#  the  gen- 

X.  Ore.— « 


114  Crossen  v.  Wasco  County.     [10  Oregoij 

eral  care  and  management  of  the  county  property,  funds  and 
business,  where  the  law  does  not  otherwise  expressly  pro- 
vide,'' and  section  875  provides,  "its  decisions  given  or 
made  in  the  transaction  of  county  business  shall  only  be 
reviewed  by  the  writ  of  review  provided  by  this  code."  It 
is  not  claimed,  nor  will  it  be  controverted,  that  the  authority 
01  power  to  audit  and  allow  claims  against  the  county  is  by 
any  of  the  subdivisions  enumerated  under  section  870,  ex- 
pressly or  in  direct  terms  conferred  on  the  county  court. 
•If  such  jurisdiction  or  power,  then,  exists  in  that  tribunal, 
it  must  result  by  necessary  implication  from  the  powers 
conferred  by  subdivision  9,  before  adverted  to.  Now  the 
county  court,  when  exercising  the  authority  and  powers 
pertaining  to  county  conmiissioners  in  the  transaction  of 
county  business,  is  a  court  of  inferior  or  limited  jurisdic- 
tion, and  it  would  be  a  work  of  supererogation  to  cite 
authorities  to  show  that  such  courts  have  only  such  juris- 
diction, and  can  only  exercise  such  powers  as  are  expressly 
conferred  or  necessarily  implied.  Nor  will  jurisdiction  be 
implied  where  the  existence  of  the  power  is  doubtful  and 
does  not  result  as  necessarily  and  inevitably  as  when  ex- 
pressly conferred.  What  is  necessary  may  be  supplied  by 
implication,  but  it  must  be  so  supplied  ex  viseerebua  actus. 
The  "decisions"  given  or  made  in  the  transaction  of 
county  business,  referred  to  in  section  875,  which  can  only 
be  re-examined  by  writ  of  review  under  the  subdivisions  of 
section  870,  are  judicial  in  their  nature  or  diaracter,  and 
concern  public  affairs.  But  when  the  law  prescribes  the 
services  of  the  officer  and  the  fees  to  be  paid  therefor,  and 
declares  that  the  county  must  pay  such  fees  when  the  ser- 
vices are  rendered  the  county,  the  county  court,  as  the  agent 
of  the  county,  has  nothing  to  do  but  to  pay  such  fees — th^ 
occasion  is  not-  one  which  confers  jurisdiction  on  the  county 
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oonrt  to  render  a  ^^decision"  either  for  or  against  its  princi- 
pal— ^it  must  pay,  or  the  county  will  be  liable  to  an  action. 
While  ^'the  general  care  and  management  of  the  county 
property,  funds  and  business"  is  expressly  conferred  on  the 
county  court  as  the  representative  of  the  county,  by  sub- 
division 9  of  section  870,  and  undoubtedly  authorizes  the 
county  court  to  pay  such  fees,  and  all  other  just  and  lawful 
claims  against  the  county,  it  by  no  means  follows  that  the 
authority  or  power  to  audit  and  allow  such  claims  in  the 
judicial  sense,  "to  hear  and  to  determine"  is  impliedly  con- 
ferred on  the  county  court  by  this  subdivision,  and  that  its 
refusal  to  pay  such  claims,  in  whole  or  in  part,  is  the  exer- 
cise of  judicial  function — a  "decision"  which  can  only  be 
reviewed  by  the  writ  of  review.  Such  jurisdiction  is  not  es- 
sential or  necessary  to  enable  the  county  court,  as  the  finan- 
cial agent  of  the  county,  to  perform  the  duties  imposed 
under  that  subdivision,  nor  to  make  it  effective  and  opera- 
tive, and  therefore  cannot  be  implied.  Besides,  it  is  an 
ancient  and  salutary  principle  of  the  law  that  nothing  is  to 
be  intended  in  favor  of  the  jurisdiction  of  such  courts  (Bac. 
Ab.  courts,  p.  630)  for  as  was  said  by  Fortescue,  J.,  "it  was 
never  said  that  this  court  shall  construe  an  inferior  court 
into  jurisdiction."  {Pierce  v.  Hopper,  1  Strange,  260.) 
And,  in  general,  a  strict  construction  of  statutes  is  best  at 
any  rate."  When  implications  are  admitted  beyond  the  . 
limits  of  the  most  rigid  necessity,  it  is  very  easy  to  drift  un- 
consciously away  from  the  meaning  of  the  law  giving  power 
altogether,  and  establish  what  was  never  intended,  or  even 
thought  of.     (Wells  on  Jurisdiction  of  Courts,  sec.  72.) 

And  there  can  be  but  little  doubt  that  if  the  legislature 
had  intended  to  invest  the  county  court  with  such  jurisdic- 
tion as  would  give  to  its  decisions,  in  the  allowance  or  rejec- ' 
tion  of  claims,  the  force  and  effect  of  a  judgment,  it  would 
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not  have  left  the  authority  to  exercise  such  jurisdiction  to 
conjecture  or  construction,  or  doubtful  implication,  but 
would  have  conferred  the  power  in  direct  terms.  Where 
the  county  court  is  invested  with  the  special  duty  or  author- 
ity to  audit  and  allow  certain  claims  by  statute,  it  has  been 
held  that  its  order,  or  decision  in  allowing  or  rejecting  such 
claims  is  the  exercise  of  judicial  functions,  and  can  only  be 
reviewed  by  the  writ  of  review  provided  for  in  the  cod^ 
The  statute  making  provision  for  the  state  militia^  among 
other  things,  provides  that  the  county  court  shall  provide 
for  each  company  an  armory,  eta,  and  shall  also,  '-'at  each 
of  its  sessions,  audit  and  allow,  and  cause  to  be  paid  the 
necessary  expenses  of  the  same,"  etc,  (Misc.  Laws,  p.  668, 
section  19,)  and  in  construing  this  provision,  in  3/(wn^afn 
V.  Multnomah  Co.^  8  Or.,  474,  Judge  Prim  said:  "It  wiU 
be  seen  that  by  the  provisions  of  this  section  it  is  made  the 
special  duty  of  the  county  courts  to  audit  and  allow,  and 
cause  to  be  paid,  the  necessary  expenses  of  organized  volun- 
teer companies  within  their  respective  counties.  And  as 
the  county  courts,  as  a  matter  of  necessity,  in  allowing  or 
disallowing  these  accounts,  have  to  exercise  judicial  func- 
tions, their  action  may  be  reviewed  by  the  writ  of  review 
provided  for  in  the  code." 

But  there  is  no  such  provision  in  respect  to  the  matter 
under  consideration,  or  enumerated  among  the  express 
powers  conferred  under  the  subdivisions  of  section  870,  nor 
can  such  power  or  jurisdiction  be  implied  from  the  general 
care  and  management  of  the  county  funds  and  business  con- 
fided to  the  county  court  under  that  subdivision.  In  settling 
witii  the  sheriff  in  such  case,  the  county  court  acts  merely 
as  the  fiscal  agent  of  the  county,  and  in  performing  that 
duty,  it  acts  precisely  as  would  the  agent  of  a  private  cor- 
poration^  and  for  that  purpose  it  does  not  constitute  a  court 
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in  its  proper  sense.    The  judgment  of  the  court  below  is 
affirmed. 
Judgment  affirmed. 


HAEVEY'S  HEIRS  v.  WAIT. 

Record — ^Inherent  Power  op  Court  to  Amend. — Evcry^  court  has  the 
inherent  power  to  amend  its  record  at  any  time  so  as  to  make  it 
show  what  determination  was  actually  made,  and  such  amendment 
is  not  open  to  collateral  attack. 

Final  Decree. — ^The  final  character  of  a  decrep  depends  upon  the  in- 
tention of  the  court,  to  be  ascertained  from  the  terms  of  the  de- 
cree. The  addition  of  an  order  of  continuance  in  these  words: 
"It  is  further  ordered  that  this  proceeding  be  and  the  same  is 
hereby  continued  until  the  next  term  of  this  court  for  further  pro- 
ceedings/' to  the  decree  of  the  probate  court  on  the  hearing  of  an 
executor's  final  account  wHich  ascertained  and  declared  the  amount 
due  from  him  to  the  estate  of  his  testator,  and  the  property  still 
.  in  his  hands  belonging  thereto,  and  made  full  provision  for  the 
payment  and  application  of  the  money  and  delivery  of  the  prop- 
erty, did  not  a^ect  the  final  nature  of  such  decree,  or  preserve  the 
power  of  the  court  to  change  or  modify  its  essential  provisions  at 
the  subsequent  term. 

Appeal  from  Multnomah  County. 

The  appellant  filed  his  final  account  as  one  of  the  execu- 
tors of  the  will  of  Daniel  Harvey,  deceased,  in  the  county 
court  of  Multnomah  county.  Objections  were  filed  to  its 
allowance  by  the  widow  and  heirs  of  the  deceased,  the  re- 
pondenta  here.  The  matter  was  then  referred  to  E.  Quack- 
enbush,  Jiunes  Steel  and  Shubrick  Norris  to  hear  testimony 
and  report  upon  the  disputed  items  in  the  account,  and  par- 
ticularly upon  the  appellant's  claim  for  extra  compensation. 
The  referees,  after  hearing  the  testimony  and  examining  the 
accounts,  made  their  report  in  due  form — a  majority  pro- 
nouncing against  the  aUowance  of  the  extra  compensation 
claimed.    On  the  4th  of  November,  1880,  the  court  con- 
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finned  thei  majonty  report,  and  after  recitiag  the  order  fix- 
ing the  time  for  the  hearing  of  the  final  account;  the  proof 
of  notice;  the  appointment  of  Eloisa  Haryej  as  trustee  un- 
der the  will  of  deceased,  of  the  residue  of  his  estate  after 
payment  of  claims,  expenses  and  legacies;  the  proper  ac- 
counting of  said  Eloisa  Harvey  as  executrix;  the  payment 
of  all  claims,  expenses  and  legacies,  and  due  settlement  of 
the  estate,  and  the  right  of  Eloisa  Harvey  to  the  custody  of 
the  residue,  as  trustee  under  the  will ;  and  the  giving  a  par- 
ticular description  of  the  property  still  in  the  appellant's 
hands  as  executor,  and  not  otherwise  disposed  of,  rendered 
the  following  decree: 

"It  is  therefore  ordered  and  decreed  that  said  executor, 
A.  E.  Wait,  do  forthwith  deliver  to  said  Eloisa  Harvey, 
trustee,  all  the  hereinbefore  mentioned  promissory  notes  be- 
longing to  said  estate,  and  all  notes,  accounts  and  property 
of  every  name  and  nature,  taking  her  receipt  therefor.    * 

"That  he  do  forthwith  pay  to  said  Eloisa  Harvey,  as 
trustee  under  the  will  of  Daniel  Harvey,  or  into  this  court 
for  her,  the  said  sum  of  $6,722.38,  found  by  said  referees 
to  be  due  from  him  to  said  estate  January  1,  1880,  together 
with  interest  on  said  sum  of  $6,722.38,  from  said  Januaiy 
1,  1880,  at  the  rate  of  ten  per  cent,  per  annum,  amounting 
to  $667.20,  and  the  furttier  sum  of  $346.90,  amount  of  the 
commissions  allowed  by  law,  hereinbefore  ordered  to  be  re- 
tained in  lieu  of  the  said  sum  of  $346.90  in  the  hands  of 
executor  Balston,  and  allowed  to  him  as  commission, 
amounting  to  the  total  sum  of  $7,636.48,  and  that  until  so 
paid,  said  sum  draw  interest  at  the  rate  of  ten  per  cent,  per 
annum.  It  is  further  ordered  that  said  A.  E.  Wait  pay  to 
said  Eloisa  Harvey,  as  executrix,  the  said  siun  of  $500  of 
saad  commissions,  after  deducting  the  amount  in  the  hands 
q£  said.  Balston,  and  now  allowed  to  him  as  compensation, 


March,  1882.]        Habvxx's  Bxibb  v.  Watt.  IIP 

or  pay  the  same  to  the  derk  of  this  court  for  her,  and  that 
said  A.  E.  Wait  pay  the  costs  of  this  proceeding  since  the 
filing  of  objections  to  said  account,  taxed  at  $164.95-100 
dollars, 

^^It  is  further  ordered  that  this  proceeding  be  and  the 
same  is  hereby  continued  until  the  next  term  of  this  court 
for  further  proceedings." 

Afterwards,  on  November  16,  1880,  before  the  decree 
rendered  had  been  entered  in  the  journal  of  the  court,  the 
probate  judge,  upon  appellant's  suggestion,  and  with  the 
consent  of  respondents,  to  facilitate  the  taking  of  an  appeal 
by  the  former,  and  to  remove  any  doubt  as  to  the  final 
character  of  the  decree,  struck  out  the  last  sentence  con* 
tinning  the  proceeding  from  the  draft  which  had  been  fur- 
nished the  derk  of  the  court  for  entry  in  its  record. 

The  appellant  was  not  notified  of  the  change  however,  and 
had  no  knowledge  of  this  action  on  the  part  of  the  probate 
judge,  until  after  the  time  for  taking  an  appeal  from  the 
decree  of  the  4th  of  November,  1880,  had  expired.  He 
then  petitioned  for  an  amendment  of  the  record  so  as  to 
make  it  conform  to  the  order  actually  made,  which  was 
granted  by  the  court  on  notice  to  respondents,  and  the  sen- 
tence restored  which  had  been  stricken  out.  This  was  done 
on  December  14,  1880,  and  on  the  20th  day  of  the  same 
month  the  following  order  was  made  and  entered  in  the 
record  of  the  probate  court: 

^^In  the  matter  of  the  estate  of  Daniel  Harvey,  deceased : 

^^  And  now  on  this  20th  day  of  December,  1880,  comes  up 
to  be  heard  the  order  upon  the  final  account  of  the  executors 
of  the  estate  of  the  said  Daniel  Harvey,  deceased,  whicl^ 
order  was  continued  from  last  term,  and  it  appearing  that 
no  further  proceedings  are  necessary  or  required,  it  is  here- 
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by  ordered  and  decreed  that  within  twenty  (20)  days  the 
said  executor,  A.  E.  Wait,  deliver  to  Eloisa  Harvey,  trustee, 
the  promissory  notes  mentioned  in  said  order  and  pay  over 
to  said  Eloisa  Harvey,  trustee,  the  said  several  sums  of 
money  in  said  order  decreed  to  be  paid  by  him,  and  that 
upon  said  A.  E.  Wait  delivering  said  notes  and  paying  said 
several  sums  of  money  as  herein  ordered  and  decreed,  and 
filing  receipts  therefor,  that  the  said  executors  of  said  estate 
shall  be  discharged  and  their  sureties  exonerated  from  all 
further  liability  herein,  and  that  if  the  said  A.  E.  Wait 
shall  fail  to  deliver  said  notes  and  pay  said  siuns  of  money 
within  twenty  days  as  hereinbefore  ordered,  execution  issue 
to  enforce  the  same." 

On  January  5,  1881,  the  notice  of  appeal  to  the  circuit 
court  was  served,  and  the  appeal  perfected  by  the  filing  of 
the  notice  with  proof  of  service  endorsed,  together  with  a 
sufficient  undertaking,  with  the  clerk  of  the  probate  court. 
The  notice  specified  the  order  of  December  20,  1880,  as  the 
one  appealed  from,  but  described  the  provisions  of  the  de- 
cree of  November  4,  1880,  as  if  embraced  in  it.  The  cir- 
cuit court  on  motion  dismissed  the  appeal,  and  this  is  the 
ruling  which  appellant  complains  of  in  this  court.  The 
merits  of  the  case  are  not  involved  in  the  appeal. 

W.  H.  Effinger,  for  appellant 

E.  0.  Bronauffh,  for  respondent 

By  the  Court,  Watson,  J.: 

The  power  of  the  probate  court  to  correct  the  record  of 
its  proceedings  at  a  subsequent  term,  and  make  it  conform 
to  truth  and  the  determination  actually  made  at  a  preceding 
term,  can  hardly  be  questioned  at  the  present  time.  (Free- 
man on  Judgments,  sec.  71;  Dunning  v,  Burkhardt^  34 
Wis.,  688.)    And  it  is  equally  certain  that  its  action  in  this 
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respect  cannot  be  assailed  in  a  collateral  proceeding.  These 
propositions  seem  to  us  to  entirely  obviate  the  objections 
urged  by  the  respondents,  that  the  change  or  modification 
of  the  decree  of  November  4,  1880,  attempted  by  the  pro- 
bate judge,  should  be  presumed  to  have  transpired  during 
the  November  term,  and  therefore  to  be  valid,  it  not  ap- 
pearing  from  the  record  that  the  term  had  previously  ex- 
pired, and  that  the  court  had  no  power  to  amend  its  record 
after  the  term. 

If  the  change  or  modification  of  November  16th  was 
made  during  the  continuance  of  the  regular  November 
term,  it  was  valid,  and  the  action  of  the  court  at  the  ensu^^ 
ing  December  term,  amending  its  record  so  as  to  render 
wholly  ineffectual  the  attempted  diange  or  modification  of 
its  original  decree,  was  erroneous  and  unwarranted. 

The  parties  in  this  proceeding  are  bound  by  the  action  of 
the  probate  court  in  making  the  amendment,  and  cannot 
contest  its  regularity  here.  But  the  main  question  present- 
ed on  this  appeal  is  whether  the  decree  of  November  4, 
1880,  was  final  in  its  character,  and  this  must  be  determined 
upon  the  intention  of  the  probate  court,  to  be  ascertained 
from  the  terms  of  the  decree  itself,  as  we  have  already  de- 
cided  that  there  was  no  change  or  modification  of  it  during 
the  term  at  which  it  was  rendered.  There  can  be  no  oon^ 
troversy  as  to  the  principle  governing  the  determinatian  of 
this  issue. 

In  Bvbber  Company  v.  Goody ea/r^  6  Wall.,  165,  in  pasa^ 
ing  upon  this  very  question,  the  court  say :  ^^But  we  must 
be  governed  by  the  obvious  intent  of  the  drcuit  court,  ap- 
parent on  the  face  of  the  prooeedings.  We  must  hold, 
therefore^  the  decree  of  the  6th  of  December  to  be  the  finail 
decree."  We  are  not  unmindful  that  thb  very  case  has 
been  cited  by  appellant's  counsel  as  a  deciaioa  in  his  favor, 
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in  view  of  the  similarity  of  the  facts  to  those  in  the  case 
before  us.  But  we  think  a  close  examination  will  disclose 
substantial  differences. 

In  the  former,  the  first  entry  was  in  the  form  of  an  order 
entered  in  the  minute  book  and  contained  the  substance  of 
the  decision  rendered.  The  second  entry  was  made  eight 
days  afterwards,  during  the  same  tenn;  was  entitled  "final 
decree,"  and  was  in  the  appropriate  form  for  a  final  decree, 
and  besides  contained  a  particular  description  of  the  patent 
rights,  for  the  violation  of  which  the  action  had  been 
brought  to  recover  damages,  while  in  the  first  entry  they 
were  mentioned  merely  as  '^he  patents  in  the  case,"  and 
also  determined  the  amount  of  costs  recovered,  which  was 
not  done  in  the  first  entry.  But  in  the  case  at  bar,  the 
second  order  was  not  made  at  the  same  term  with  ihe  first, 
and  does  not  contain  any  of  its  essential  provisions.  With- 
out referring  to  the  previous  decree,  it  is  impossible  to  tell 
what  the  rights  and  liabilities  of  the  parties  are.  It  is  tme 
the  last  order  refers  to  the  first  as  having  been  continued 
from  the  preceding  term,  but  it  does  not  assume  to  decide 
any  issue  or  direct  anything  to  be  done  which  was  covered 
by  the  first  decree  and  can  not  be  held  to  have  been  intended 
to  supply  its  place  as  a  final  decree,  in  any  view  of  the 
matter. 

But  if  the  second  order  were  ever  so  formal  and  compre- 
hensive and  unequivocally  denoted  the  intention  of  the 
court,  when  it  was  entered,  that  it  should  be  deemed  tiie 
final  decree  in  the  cause,  still  it  could  not  be  so  held,  in 
derogation  of  the  effect  of  the  first,  equally  formal  and  com- 
prehensive in  its  provisions,  and  with  equal  force,  evincing 
the  intention  of  the  court  as  to  its  final  character.  No 
eoort  can  be  permitted  thus  to  avoid  the  effect  of  its  pr^ 
vioiis  deoisions  after  it  has  lost  the  power  to  further  change 
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or  modify  them  by  direct  methods.  Now  the  decree  of 
November  4,  1880,  is  in  form  a  final  decree.  It  ascertains 
and  declares  every  liability  and  gives  every  needful  direc- 
tion. The  appellant,  by  complying  with  its  requirements, 
would  have  entitled  himself  to  an  immediate  discharge,  and 
it  is  quite  evident  that  the  court  so  understood  the  effect  of 
its  proceeding.  The  last  sentence  containing  the  order  for 
a  continuance  of  the  proceeding  until  the  next  term  ^^for 
further  proceedings"  has  no  bearing  in  opposition  to  this 
view.  It  does  not  indicate  any  purpose  to  alter  or  modify 
the  provisions  of  the  decree  previously  declared,  or  to  re- 
serve any  of  them  for  further  consideration  before  making 
a  final  disposition  of  the  matters  involved.  The  further 
proceedings  mentioned  in  this  order  were  evidently  proceed- 
ings in  addition  to  those  already  taken,  and  finally  settled 
by  the  decree  and  in  all  probability  referred  solely  to  the 
discharge  of  the  appellant  on  presenting  proper  vouchers, 
showing  his  compliance  with  the  requirements  of  the  decree. 

We  therefore  hold  that  the  decree  of  November  4,  1880, 
was  the  final  decree  in  this  proceeding,  and  that  it  is  dis- 
tinct from  tiie  order  of  December  20,  1880,  and  there  is 
nothing  in  this  last  order,  considered  by  itself,  from  which 
an  appeal  will  lie.  The  appeal  not  having  been  taken  to 
the  circuit  court  within  thirty  days  from  the  entry  of  the 
final  decree  in  this  cause,  it  was  rightfully  dismissed. 

Decree  affirmed. 
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LANE  V.  COOS  COUNTY. 

Sbxriffs— Thezb  DtniE8.r— Under  sec  16^  art  7  of  the  constitntion^  the 
duties  of  the  sheriff  are  not  necessarily  confined  to  the  execution  of 
orders,  judgment  and  process  of  the  courts,  the  service  of  papers 
and  the  like,  but  may  include  the  performance  of  soch  other  duties 
as  may  be  prescribed  by  law. 
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Tax  Collectob  not  a  Distinct  Office.<— When  the  legislature  imposed 
the  duty  of  collecting  the  taxes  upon  the  sheriff  of  each  county, 
and  required  him  to  file  an  additional  bond  to  secure  the  increased 
public  trust  confided  to  Him,  no  new  or  distinct  office  was  created 
thereby.  The  effect  was  to  impose  additional  duties  only,  and  not 
to  confer  an  additional  office  upon  the  sheriff  of  each  county,  and 
consequently  the  compensation  which  the  sheriff  received  under 
the  act  of  1880,  providing  the  compensation  for  sheriffs  and  clerks, 
etc.,  includes  his  compensation  as  tax  collector,  and  was  all  the 
compensation  to  which  he  was  entitled. 

Appeal  from  Coos  County. 

S.  H,  Hazard^  for  appellant. 

/.  TT.  Hamilton^  district  attorney^  for  respondent. 

By  the  Court,  Lobd,  C.  J.,  Watson,  J.,  concurring: 

This  ^as  an  action  upon  a  written  submission  made  by 
the  parties,  the  object  of  which  was  to  ascertain  whether 
the  plaintiff,  as  sheriff  of  Coos  county,  the  defendant  in  this 
action,  is  entitled  to  the  per  centum  prescribed  by  the  rev- 
enue act  for  the  collection  of  taxes  during  a  certain  period 
alleged  in  the  submission.  The  inquiry  arises  out  of  an  act 
passed  at  the  last  session  of  the  legislature  providing  com- 
pensation to  the  sheriffs  and  clerks  of  certain  counties 
therein  enumerated,  which  was  subsequently  declared  void 
by  this  court.  From  the  taking  effect*  of  that  act  to  the 
time  it  was  judicially  pronounced  void,  the  appellant  re- 
ceived the  compensation  provided  by  the  act,  but  insists, 
notwithstanding  this,  that  he  is  entitled  to  receive  the  per 
centum  allowed  by  the  act  of  1874  for  the  collection  of 
taxes,  because  the  office  of  sheriff  and  tax  collector  are  sep- 
arate and  distinct  offices.  (Session  Laws,  1880,  p.  125; 
Session  Laws,  1874,  sec.  6,  p.  125;  Maaining  v,  Elippel^ 
9  Oregon,  367.) 

It  is  not  disputed  that  the  act  of  1880  did  not  provide 
the  full  compensation  to  be  paid  the  sheriff  for  services 
rendered  as  such,  but  the  argument  is,  that  it  is  immaterial 
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whether  that  act  is  valid  or  Toid,  the  services  which  he  ren- 
ders in  the  collection  of  taxes,  and  the  per  centum  allowed 
by  law  therefor,  are  not  incident  to  his  office  as  sheriff,  bnt 
as  tax  collector.  The  particular  question  then  presented 
for  our  decision  is,  is  the  office  of  sheriff  and  tax  collector 
separate  and  distinct  offices?  Or  in  other  words,  are  there 
two  distinct  offices — ^that  of  the  sheriff  and  that  of  the  tax 
collector?  If  there  are  two,  then  the  claim  of  the  appellant 
to  the  per  centum  must  be  allowed,  if  not,  he  has  received 
the  full  compensation  for  his  services,  and  it  must  be  disal- 
lowed. 

The  constitution  of  this  state  provides:  ''There  shall  be 
elected  in  each  county  by  the  qualified  electors  thereof  at 
the  time  of  holding  general  elections,  a  county  derk,  treas- 
urer, sheriff  coroner  and  surveyor,  who  shall  severally  hold 
their  offices.for  the  term  of  two  years."  (Sec.  6,  art.  6.)  A 
tax  collector,  as  an  officer  per  se^  is  not  named  in  the  con- 
stitution, but  the  succeeding  section  undoubtedly  confers 
the  power  upon  the  legislature,  when  the  exigency  of  the 
public  service  require  it,  to  provide  for  the  election  or  ap- 
pointment of  such  officer.  That  section  provides:  "Such 
other  county  *  *  officers  as  may  be  necessary,  shall  be 
elected  or  appointed  in  such  manner  as  may  be  prescribed 
by  law."     (Sec.  7,  art  6.) 

Under  this  provision  the  legislature  may  provide  for  the 
election  of  a  tax  collector  per  se  as  they  have  provided  for 
the  election  of  an  assessor  for  each  county,  although  such 
officer  is  not  enumerated  in  section  6,  art.  6.  (General 
Laws,  p.  694.)  But  the  constitution  further  provides:  "A 
sheriff  shall  be  elected  in  each  county  for  the  term  of  two 
jears,  who  shall  be  the  ministerial  officer  of  the  circuit  and 
county  courts,  and  shall  perform  such  other  duties  as  may 
be  prescribed  by  law,"    (Sec.  16,  art  7,  Const) 
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Now  under  this  provision  of  the  constitution,  the  dutiea 
of  the  sheriff  are  not  necessarily  confined  to  the  execution 
of  orders,  judgments  and  process  of  the  county,  the  service 
of  papers  in  actions  and  the  like,  but  may  include  the  per- 
formance of  "such  other  duties  as  may  be  prescribed  by 
law."  Nor  can  it  make  any  difference  that  the  ''other 
duties,"  which  the  legislature  is  authorized  to  imix)se,  are 
even. incongruous  in  their  nature  with  those  already  exists 
ing,  when  the  authority  to  impose  such  duties  is  derived 
from  the  paramount  law.  And  whatever  "other  duties"  are 
prescribed  by  the  legislative  authority,  the  effect  is  only  to 
impose  additional  duties  upon  the  sheriff,  and  not  to  confer 
an  additional  office,  unless  the  intent  of  the  lejgislature  is 
otherwise  plainly  manifested*  And  when  the  legislature 
imposed  the  duty  of  collecting  the  revenue,  in  the  shape  of 
taxes,  upon  the  sheriff  of  each  county,  and  required  him  to 
file  an  additional  bond  to  secure  the  increased  public  trust 
confided  to  him  by  the  law,  no  new  or  distinct  office  was 
created  thereby,  but  simply  other  or  additional  duties  were 
prescribed  by  the  legislature  in  pursuance  of  the  authority 
invested  in  them  by  the  constitution.  (General  Laws,  pages 
762,  763  et  seq.)  Except  to  say  in  the  first  section  of  the 
revenue  act  that  the  sheriff  shall  be  tax  collector  in  each 
county,  a  tax  collector,  eo  nomine^  is  not  named  afterwards 
in  that  act  It  is  the  sheriff  who  is  to  collect  the  taxes,  to 
give  the  required  bond,  and  to  do  all  the  numerous  acta 
enumerated  in  the  revenue  act  It  is  no  more  in  effect 
than  saying  the  sheriff  shall  collect  the  taxes,  and  making 
the  duty  of  collecting  the  taxes  a  part  of  the  duties  of  his 
office.  Nor  are  the  duties  of  collecting  the  revenue  incom- 
patible with,  or  incongruous  in  their  nature,  with  the  offici 
of  sheriff. 

To  a  similar  objection  in   Wood  et  al.  v.  Cook^  31  IlL, 
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274,, it  was  said,  ''there  is  nothing  in  the  office  to  ifihibit 
thB  legislature  from  imposing  other  duties  up6n  them,  even 
if  incongruous  in  their  nature.  But  there  is  really  no 'in- 
congruity between  the  collection  of  taxes  on  a  warrant  or 
tax  list,  which  empowers  the  sheriff  to  levy  and  sell  in  case 
of  default,  and  the  collection  of  money  on  an  ordinary  f,  fd. 
In  fact  the  one  is  quite  germane  to  the  other."  And  the 
court,  in  construing  the  revenue  act  of  1845,  which  provided 
that  the  ^eriff  should  be  ex  officio  the  collector  of  taxes, 
held  that  it  merged  the  office  and  duties  of  collector  into 
those  of  sheriff. 

In  KUgore  v.  The  People^  76  111.,  648,  the  court,  in  con- 
struing section  144  of  the  revenue  law,  in  which  it  is  de- 
clared that  the  treasurer  of  counties  under  township  organ- 
izations, and  the  sheriffs  of  counties  not  under  such  organ- 
ization, shall  be  ex  officio  collectors  of  •  their  respective 
counties,  say:  ''This  is  a  duty  the  legislature  had  a  right 
to  impose  upon  those  officers,  and  to  require  of  them  addi* 
tional  bonds  for  the  performance  of  such  additional  duties. 
No  office  was  created  thereby,  but  a  legislative  order  that 
all  county  treasurers  in  certain  counties  shall,  by  virtue  of 
their  office  of  treasurer,  collect  the  revenue  of  the  county. 
Should  one  of  these  treasurers  fail  or  refuse  to  give  bond 
for  the  faithful  performance  of  the  duty  of  collecting,  the 
office  may  be  declared  vacated.  What  office?  The  office  of 
treasurer,  there  being  no  other."  And  the  result  reached 
by  the  court  on  a  careful  re-examination  of  the  case  of 
Wood  et  al.  v.  Oook^  supra^  was  to  reaffirm  the  principles 
therein  enumerated,  and  hold  that  the  proper  construction 
of  the  statute  is  to  consider  it  as  imposing  additional  duties 
only,  and  not  as  conferring  an  additional  office  upcm  the 
county  treasurer.    {BroadweU  v.  The  People^  76  HI.,  &55; 
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Hughes  et  al.  v.  The  People^  82  HI.,  79 ;  Price  v.  Adamsanj 
87  Ma,  161.) 

In  Jamagagin  v.  Atkinson^  4  Humph.,  470,  which  was  a 
motion  by  the  sheriff  against  his  deputy  for  failing  to  pay 
over  taxes  collected  by  him  as  deputy  sheriff,  the  court  say: 
^^It  is  said  the  bond  in  this  case,  executed  by  the  deputy,  is 
not  broad  enough  to  cover  the  responsibility;  that  the  bond 
is  given  for  the  faithful  performance  of  his  duty  as  deputy 
sheriff;  that  the  office  of  the  sheriffalty  and  collector  of  the 
revenue  are  distinct  and  separate  offices,  and  the  deputy 
sheriff  is  not  deputy  collector.  It  has  been  held  in  this 
state  that  the  collection  of  the  revenue  is  devolved  by  the 
law  upon  the  sheriff,  and  although  he  gives  a  bond  aa 
ooUect<»r,  yet  he  collects  as  sheriff,  and  not  under  a  distinct, 
separate  authority,  created  by  another  office.  This  being  so, 
the  deputy  sheriff  may  collect,  and  if  in  doing  so,  he  acts  so 
negligently  or  faithlessly  as  to  discharge  his  principal,  he  is 
responsible  therefor  as  deputy  sheriff,  and,  of  course,  his 
principals." 

It  is  true  it  has  been  held  by  the  supreme  courts  of  Cali- 
fornia and  Mississippi  that  the  offices  of  sheriff  and  tax 
collector,  although  held  by  the  same  person,  are  separate 
and  distinct  offices.  {People  v.  Roes^  88  Cal.,  76;  Moore 
et  al.  V.  Footeyd2  Miss.,  480.)  But  it  is  thought  that  these 
decisions  are  based  on  some  provisions  of  their  constLtuti<tts 
or  statutes  differing  from  ours,  with  which  we  have  not 
been  favored.  By  our  law,  the  sheriff  can  only  collect  the 
taxes  by  virtue  of  his  office  as  sheriff,  and  in  no  other  capac- 
ity. This  duty  the  legislature  has  seen  lit  to  devolve  upon 
him  and  attach  to  the  duties  of  his  office.  The  fact  }:hat 
this  duty  might  be  segregated  from  the  office  of  sheriff  and 
made  to  constitute  a  separate  and  disfcinjct  office,  with,  a  tax 
collector  as  an  officer  per  se^  whenever  the  legislative  author- 
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ity  may  deem  it  best,  and  so  prescribe,  is  not  sufficient  of 
itself  to  constitute  such  office. 

In  The  State^  ew  rel.^  <6c.  v.  The  Judges^  dbcy  21  Ohio 
St.,  14,  where  the  validity  of  an  act  imposing  additional 
duties  upon  the  judges  of  common  pleas  was  contested  upon 
the  ground  that  the  performance  of  these  duties  was  the 
exercise  of  an  office,  the  court  say:  "The  act  does  not 
create  or  invest  them  with  a  new  office.  What  they  are 
authorized  to  do  they  can  only  do  by  virtue  of  their  offices 
as  judges.  It  does  not  follow  from  the  fact  that  the  new 
duties  or  powers  might  have  constituted  a  new  office,  that 
therefore  they  do  constitute  such  office.  New  duties  may 
as  well  be  attached  to  an  existing  office,  as  that  part  of  the 
duties  of  an  existing  office  may  be  assigned  to  a  diew  one.'* 

We  are  therefore  of  the  opinion  that  the  legislature,  in 
imposing  the  duty  gf  collecting  the  taxes  upon  the  sheriff, 
did  not  intend  to  confer  upon  him  an  additional  office,  but 
that  the  office  of  sheriff  and  tax  collector  are  one  and  insep^ 
arable  as  provided  by  our  law,  and  consequently  that  the 
compensation  which  the  sheriff  received,  under  the  act  of 
1880,  included  his  compensation  as  tax  collector,  and  was 
all  the  compensation  to  which  he  was  entitled.  From  these 
views  it  follows  that  the  judgment  of  the  court  below  must 
be  affirmed. 

Judgment  affirmed. 


ROWLAND,  ET  AL.  v.  WARREN. 

EsTATX  iw  Fee  Tail  Aboushed. — H.,  a  testator,  devised  a  tract  of  land 
to  his  daughter,  M.  E.,  and  her  body  heirs,  but  ordered  that  if  she 
died  without  leaving  children,  the  land  should  revert  to  hii  odief 
heirs.  M.  £/s  title  to  the  land  passed  to  a  stranger  in  the  life 
time  of  M.  £.,  by  purchase  at  a  sheriff's  sale.  M.  £.  died  learag 
children.    Held: 

X.  Ore.—* 
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1.    That  estates  in  fee  tail  have  been  impliedly  abolished  in  this  state. 
a.    That  M.  E.  took  either  a  fee  simple  or  a  fee  simple  conditional, 

defeasible  on  the  contingency  of  her  dying  without  children,  with  a 

limitation  over  by  executory  devise. 
3.     That  the  sheriff's  deed  passed  a  fee  simple. 

Appeal  from  Yamhill  County.  The  facts  are  stated  in 
the  opinion. 

H.  <&  A.  M.  Hurley^  for  appellant. 

McCain  dk  Fenton^  for  respondent. 

By  the  Court,  Waldo,  J. : 

This  cause  turns  upon  the  construction  of  a  devise  in  the 
will  of  Joel  J.  Hembree,  of  Yamhill  county,  Oregon,  who 
died  in  said  county  in  1868,  leaving  a  last  will  made  on  the 
22d  day  of  April,  1868.  The  devise  w.as  to  the  testator's 
daughter,  Mary  E.  Hembree,  in  the  following  clauses  in  the 
will:  ^^I  further  will  and  do  give  and  bequeath  to  my 
youngest  daughter,  Mary  E.  Hembree,  the  following  de- 
scribed land :  The  south  half  of  the  Andrew  T.  Hembree 
land  claim,  to  her  and  her  body  heirs  forever."  At  the  end 
of  the  will  the  testator  further  says:  "I  further  will  that  if 
my  daughters,  Martha  Ann  and  Mary  E.  Hambree,  die 
without  children  the  land  shall  revert  back  to  my  other 
heirs." 

The  question  is,  what  estate  did  Mary  E.  Hembree  take 
in  the  land?  The  first  clause  of  the  devise  to  Mary  E. 
Hembree  would  give  her  a  fee  simple  conditional  at  conmion 
law,  and  a  fee  tail  under  the  statute  de  donis.  The  statute 
de  donis  converted  the  fee  simple  conditional  into  a  fee  tail 
by  taking  away  the  tenant's  power  of  alienation.  (4  Kent's 
Com.,  11;  4;  1  Sharswood's  Blackstone,  110,  n.  11.) 

Now  if  the  tenant  is  given  full  power  of  alienation,  the 
effect  must  be  impliedly  to  repeal  the  statute  de  danis. 
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{JeweU  V.  Wwrner^  85  N.  H.,  176.)  Our  statute  conoem^ 
ing  conveyanoes  (Gen.  Laws,  t.  1,  ch.  6,  p.  614,)  seems, 
evidently,  to  confer  this  power,  and  to  substitute  a  deed) 
signed  and  witnessed,  for  all  conunon  law  conveyances  what- 
soever, including  a  common  recovery.  So  our  statutes  in 
relation  to  the  sale  of  land  under  execution  for  the  payment 
of  debts,  and  by  executors  and  administrators  for  the  pay- 
ment of  claims  and  charged  against  the  estate-,  and  the  power 
to  devise  by  will,  seem  clearly  to  design,  and  impliedly  to 
enact,  that  all  estates  of  inheritance  are  subject  to  a  general 
power  of  alienation. 

A  conveyance  to  A.,  and  the  heirs  of  his  body,  created  a 
fee  simple  conditional  at  common  law,  which  became  a  fee 
tail  by  the  statute.  The  repeal  of  the  statute  de  donis^  sim- 
ply, would  restore  the  old  fee  simple  conditional.  Whether 
the  power  to  create  such  an  estate  has,  also,  been  taken  away 
by  our  statute  of  descents,  or  otherwise,  it  is  not  necessary 
in  this  case  to  determine.  The  devise  in  the  first  clause  of 
the  will,  therefore,  gave  Mary  E.  Hembree  either  a  fee  sim- 
ple absolute  or  a  fee  simple  conditional.  It  remains  to  be 
seen  what  qualification  has  been  annexed  to  the  estate  by 
the  last  clause  in  the  will. 

In  Ray  v.  Enslin^  2  Mass.  554,  there  was  a  devise  to 
the  testator's  wife  for  life,  and  after  her  decease  unto  the 
testator's  daughter  and  her  heirs  forever,  but  in  case  the 
daughter  should  happen  to  die  after  she  came  of  age,  or 
have  lawful  heir  of  her  body  begotten,  then  over.  The 
court  held  the  devise  a  fee  simple,  defeasible  on  a  ccmdition 
subsequent. 

In  Mofurice  v.  Graham^  8  Paige,  483,  the  testator  de- 
vised a  house  and  lot  to  J.  and  E.,  and  their  heirs  and  as- 
signs forever,  provided  they  both  attained  to  the  age  of 
twenty-one  years,  and  to  the  survivor  if  only  one  of  them 
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attained  that  age,  and  further  directed  that  if  they  both 
died  leaving  no  child  or  children,  the  house  and  lot  should 
go  to  L.  and  her  heirs  and  assigns  forever.  The  devise  over 
to  L.,  upon  the  happening  of  the  contingency  named,  was 
held  good.  The  court  said :  ^^It  is  the  ordinary  case  of  an 
executory  devise  of  the  whole  property  in  fee  simple,  lim- 
ited upon  a  determinable  estate  in  fee,  in  the  event  of  th# 
death  of  the  first  taker  without  living  (duldren." 

In  Wihon  v.  WiUony  32  Barb.  328,  the  testator  devised 
his  lands  to  his  son  in  fee,  and  ordered  that  if  his  son  should 
die  without  any  male  issue,  the  estate  should  go  over.  The 
court  construed  the  word  ^Hssue^'  to  mean  child,  and  held 
that  the  son  took  a  defeasible  fee,  and  that  upon  his  death 
without  leaving  such  male  issue,  the  lands  went  over.  In 
the  case  before  us  the  expression  ^'die  without  children," 
determines  the  contingency — ^if  there  could  have  been  any 
question  had  the  word  ^^issue"  been  used — as  one  that  must 
happen,  if  at  all,  at  the  death  of  Mary  E.  Hembree.  (2 
Jarman  on  Wills,  199;  Turner  v.  Ivie^  6  Heisk.,  222.) 

In  Wilson  v.  WUsan  the  devise  to  the  son  was  a  fee  sim- 
ple, and  in  this  case  the  devise  to  the  daughter,  possibly, 
was  a  conditional  fee.  There  is  no  other  difference  between 
the  two  cases.  But  clearly  such  a  limitation  over  may  be 
engrafted  on  a  conditional  fee  as  well  as  on  an  estate  in  fee 
simple  to  take  effect  on  a  contingency  reasonably  determin- 
able.   {Lippitt  V.  Hopkins^  1  Gall.,  454,  466.) 

It  follows  that  Mary  E.  Hembree  took  either  a  fee  simple 
or  a  fee  simple  conditional,  defeasible  on  the  contingency  of 
her  dying  without  leaving  children,  with  a  limitation  over 
by  executory  devise.  As  such  contingency  did  not  happen, 
she  held  the  whole  estate,  and  the  sale  of  the  estate,  under 
the  judgment  against  her,  conveyed  a  good  fee  simple  title 
to  the  purchaser.    The  fact  that  the  sale  was  made  before 
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the  period  had  arrived  at  which  the  cpntingenGy  was  to  hap- 
pen or  fail,  does  not  affect  the  title.  The  purchaser  took 
the  estate  subject  to  be  defeated  by  the  happening  of  the 
contingency.  {Blanohard  v.  Blanchard,  1  Allen,  228,  230.) 
The  judgment  must  be  affirmed. 
Judgment  affirmed. 


CARMAN,  ET  AL.  t;.  WOODRUFF,  ET 

County  Funds — ^Tax-payer  may  aus  to  Psevent  Fraudulent  Dispo- 
sition OF. — ^A  tax-payer  has  such  an  interest  in  avoiding  an  in- 
crease in  the  rate  of  taxation  as  will  enable  him  to  maintain  a  suit 
in  equity  to  annul  a  fraudulent  disposition  of  county  funds,  or 
property  by  the  county  court,  under  color  of  authority,  and  to  re- 
store the  same  to  their  proper  custody,  when  necessary  to  prevent 
their  loss  to  the  county.  The  cotmty  is  not  a  necessary  party  to 
such  a  suit. 

■ 

AfPEAii  from  Curry  County. 

William  B.  WUlis  and  Webster  <6  Ctanoford^  for  appel- 
lants. 

8.  H.  Hazard^  for  respondents. 

By  the  Court,  Watson,  J. : 

This  suit  was  brought  by  respondents  as  tax-payers  of 
Curry  county,  Oregon,  on  behalf  of  the  whole  body  of  tax- 
payers of  the  county,  to  annul  and  avoid  certain  proceedings 
of  the  county  court,  composed  of  the  appellants,  Delos 
Woodruff,  judge,  and  Patrick  Hughes  and  James  A.  Cooley, 
commissioners  in  county  business,  on  the  ground  of  fraud 
and  collusion  among  themselves,  and  with  their  co-appellant, 
John  EL  Ghiuntlett^  and  to  have  certain  stmis  paid  out  of 
the  comity  funds,  under  color  of  such  proceedings,  restored 
to  the  county  treasury.  Hie  appellants  filed  a  demurrer'  to 
the  complaint,  which  was  overruled ;  and  upon  their  failure 
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to  plead  further,  the  court  below  rendered  a  decree  against 
them. 

The  complaint  stales  facts  which,  in  our  opinion,  clearly 
show  a  fraudulent  alienation  of  county  property,  and  mis- 
Appropriation  of  county  funds ;  and  the  important  questions 
raised  by  the  demurrer  and  determined  by  the  decree  of 
the  lower  court  are:  1.  Whether  a  tax-payer  can  maintain 
a  suit  of  this  character.  2.  Whether  Curry  county  is  a 
necessary  party. 

Upon  the  first  point  the  authorities  are  by  no  means  har- 
monious. It  has  been  held  by  the  highest  courts  of  New 
York,  Massachusetts,  Michigan  and  Kansas,  in  the  absence 
of  any  statute  on  the  subject,  that  wrongful  acts  of  this 
character  on  the  part  of  municipal  authorities,  affect  all 
members  of  the  community  alike,  and  produce  no  such 
special  injury  to  any  individual  as  entitles  him  to  equitable 
redress.  {Doolittle  v.  Supervisors  of  Broome  Co.^  18  N. 
Y.,  155;  Boosvelt  v.  Draper^  23  N.  Y.,  818;  People  v. 
Ingersoll^  68  N.  Y.,  1;  Hale  and  others  v.  Cushman  and 
others^  6  Met.,  425;  Carlton  v,  Saleniy  103  Mass.,  141; 
Chaffer  v.  Granger^  6  Mich.,  51;  Miller  v.  Orundy^  13 
Mich.,  540;  Croft  v.  Jackson  County^  6  Kansas,  518; 
Bridge  Co.  v.  Commissioners^  10  Kansas,  526.) 

The  high  character  of  these  courts  for  ability  and  learn- 
ing, as  well  as  the  elaborate  examination  of  the  question 
which  their  opinions  disclose,  entitle  these  decisions  to  great 
consideration.  But  the  array  of  authority  holding  the  op- 
posite view  is  inferior  neither  in  point  of  numbers  or  re- 
spectability. In  addition  to  numerous  cases  to  which  our 
attention  has  been  directed,  where  tax-payers  have  been 
permitted  by  the  courts  to  maintain  such  suits  without  any 
question  having  been  raised  as  to  their  capacity  to  sue  ia 
that  character,  and  which  cannot  be  said  to  possess  no 
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weight  on  a  question  like  the  one  we  are  considering,  we 
may  dte  the  fcdiowing  cases  where  the  doctrine  that  the 
tax-payer  has  the  right  to  bring  such  suits  is  either  ex^ 
pressly  decided  or  mentioned  with  approval :  Rice  v. 
Smith,  County  Judge,  9  Iowa,  570;  Cornell  College  v, 
Iowa  County,  82  Iowa,  520;  Colton  et  al.  v.  Houchett  et 
al.,  13  HI.,  615 ;  Drake  et  cH.  v.  PhUUps  et  al.,  40  Id.,  888 ; 
Harney  v.  The  /.  C.  and  D.  R.  R.  Co.  and  others,  32 
Ind.,  244 ;  Webster  v.  Town  of  Harwinton,  82  Conn.,  181 ; 
Terrett  v.  Town  of  Sharon,  84  Id.,  105 ;  Merrill  v.  Plain- 
field,  45  N.  H.,  126;  Page  v.  Allen,  58  Pa.  St.,  888; 
Wheeler  v.  Philadelphia,  77  Id.,  888;  West  v.  Ballard 
and  others,  82  Wis.,  168;  Baltimore  v.  OiU,  81  Md.,  875; 
Newraeyer  et  cd,  v*  Mo.  and  Miss.  R.  R.  Co.,  52  Mo.; 
Blemng  v.  The  City  of  Galveston,  42  Tex.,  641 ;  Pack- 
ard V.  OoTwmAssioners,  2  CoL,  888;  Crampton  v.  Zabriskie, 
11  Otto,  601.  Mr.  Dillon,  in  his  popular  work  on  munici- 
pal corporations,  adopts  this  view,  and  asserts  that  ^Ht  is 
the  prevailing  doctrine  on  this  subject,"  sec.  781. 

In  commenting  upon  the  effect  and  consequences  of  the 
opposite  course  of  the  New  York  decisions,  up  to  and  in- 
cluding that  of  The  People  v.  IngersoU,  supra,  Mr.  Bur- 
roughs, in  his  treatise  on  taxation,  sums  up  as  follows: 
"The  effect  of  these  decisions  in  New  York  was  to  leave 
the  inhabitants  of  a  municipal  corporation  without  remedy, 
where  its  officers  made  a  fraudulent  disposition  of  its  rev- 
enues, and  caused  the  legislature  to  pass  an  act  ^f or  the  pro- 
tection of  tax-payers  against  the  frauds,  embezzlements  and 
wrongful  acts  of  public  officers  or  agents,'  allowing  any 
person  residing  in  the  town  assessed  for,  and  liable  to  pay 
taxes  therein,  or  who  had  paid  taxes  therein  within  one  year 
previous  to  the  commencement  of  the  action,  to  maintain 
an  action  against  such  officers.    This  statute  enforces  in 
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New  York,  what  was  the  general  doctrine  on  the  subject  in 
most  of  the  states — that  one  or  more  tax-payers  might  file 
a  bill  to  restrain  the  officers  of  a  counly,  or  other  subdi- 
vision of  a  state,  from  levying  a  tax  not  authorized  by  law, 
ftnd  from  making  any  illegal  disposition  of  the  revenues  of 
the  municipal  corporation,  and  that  their  interests  as  citi- 
zens and  tax-payers  were  sufficient  to  entitle  them  to  main- 
tain a  suit''    (Burroughs  on  Taxation,  448.) 

An  examination  of  these  authorities  in  detail  would  be 
tedious  and  probably  useless.  In  no  case  which  we  have 
had  the  good  fortune  to  discover,  have  we  found  the  grounds 
upon  which  the  jurisdiction  of  equity  in  the  premises  has 
been  affirmed  or  denied,  very  fully  discussed.  Those  author- 
ities which  are  opposed  to  the  existence  of  any  such  right 
on  the  part  of  the  tax-payer,  proceed  on  the  principle 
already  stated,  viz.:  that  he  has  no  individual  interest  in 
the  public  funds  or  property,  and  consequently  can  suffer 
no  special  or  peculiar  injury  from  the  wrongful  acts  of 
public  officers  in  relation  thereto.  Those  holding  the  con- 
trary doctrine  are  founded  on  the  proposition  that  a  wrong- 
ful and  illegal  disposal  of  public  funds  or  property  by  those 
who  have  been  entrusted  with  their  care  and  preservation 
for  public  purposes,  will  necessarily  lead  to  increased  rates 
of  taxation  to  restore  the  loss,  and  thereby  beccmie  the  effi> 
cient  cause  of  special  and  peculiar  damage  to  the  tax-payer, 
against  which  the  law  is  powerless  to  afford  him  an  ade- 
quate remedy. 

That  the  fraudulent  or  illegal  diversion  of  the  funds  and 
property  of  a  mimicipal  corporation  from  the  legitimate 
public  purposes  to  which  they  should  be  applied,  would  re- 
sult practically  in  special  and  peculiar  injury  to  the  tax- 
payer, whose  property  must  contribute  an  additional  amount 
to  supply  the  loss  occasioned  by  such  diversion,  cannot  be 
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gainsaid.  His  interest  in  the  matter  is  real  and  substantial. 
But  it  is  contended  that  he  has  no  such  technical  interest 
as  can  be  recognized,  either  in  law  or  in  equity.  It  seems 
clear  enough  that  he  can  have  no  remedy  at  law.  If  the 
funds  and  property  so  diverted  are  lost  to  the  municipal 
government,  and  future  assessments  are  thereby  necessarily 
increased,  he  cannot,  on  this  ground,  impeach  them,  or  re- 
sist the  imposition  of  the  additional  burden.  The  amount 
needed  for  the  purposes  of  municipal  government  must  be 
supplied.  The  losses  occasioned  by  the  negligence  or  cor- 
ruption of  municipal  officers  work  no  reduction  in  the 
amount  of  the  necessary  tax ;  nor  has  the  tax-payer  any  such 
legal  title  in  the  public  funds  or  property  so  diverted,  as 
will  enable  him  to  recover  his  proportion  from  those  into 
whose  hands  such  funds  or  property  have  passed.  {People 
V.  IngersoU^  58  N.  Y.,  82.)  In  equity  only  can  he  protect 
himself,  if  at  all.  And  we  think  his  case  falls  within  the 
general  principles  in  accordance  with  which  courts  of  equity 
administer  justice  and  afford  protection  to  individual  rights. 
The  tax-payer  may  have  no  legal  right,  but  he  certainly  has 
an  equitable  one,  as  against  those  who,  through  fraud  and 
collusion  with  municipal  officers,  have  obtained  the  posses- 
sion of  the  public  funds  and  property,  which  onght  by 
every  consideration  of  equity  and  justice  to  be  applied  to 
the  lawful  purposes  of  municipal  government,  in  reduction 
of  the  amount  of  future  contributions  from  him,  in  the  form 
of  taxes,  to  supply  those  same  purposes.  It  seems  to  be 
true  that  the  precedents  for  suits  of  this  nature  are  of 
modem  origin.  But  the  novelty  consists  only  in  the  appli- 
cation to  a  new  class  of  cases,  developed  in  great  numbers, 
as  our  court  reports  attest,  under  the  operation  of  our  pecu- 
liar system,  with  its  almost  countless  subdivisions,  into 
municipal  departments,  of  an  ancient  time  and  fundamental 
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principle  of  equity  jurisprudence.  The  tax-payer  has  an 
equity  which  entitles  him  to  daim,  through  a  court  of 
equity,  that  he  shall  not  be  subjected  to  the  payment  of  ad- 
ditional sums  as  taxes  on  account  of  the  fraudulent  and 
illegal  disposal  of  the  public  funds  and  property  by  public 
officers,  under  cover  of  official  action,  so  long  as  such  funds 
and  property  can  be  reached  by  their  process  and  restored 
to  the  proper  custody.  The  tax-payer  does  not,  in  such 
proceedings,  represent .  the  public.  He  could  not  do  so 
without  authority  conferred  by  statute.  Nor  does  it  seem 
to  us  that  he  can  be  held  to  represent  the  whole  body  of 
tax-payers,  or  any  interest  save  his  own.  {Du  Page  County 
V.  Jenks  et  al.^  65  111.,  276.) 

Any  advantage  which  may  result  to  the  public,  or  other 
tax-payers,  not  parties  to  the  suit,  must,  in  our  view,  be 
deemed  accidental,  and  not  adding  to  the  merits  of  his  cause. 
That  the  municipal  corporation  could  itself  maintain  a  suit 
for  the  same  purpose,  we  think  unquestionable,  but  this 
right  is  not  in  conflict  with  the  right  of  the  tax-payer  to  do 
the  same.  (Dillon  on  Municipal  Corporations,  sec  736.) 
Their  rights  in  the  premises  rest  on  different  grounds. 
What  has  already  been  said  as  to  the  nature  of  the  right 
which  enables  the  tax-payer  to  bring  a  siiit  like  this,  and 
the  character  in  which  he  sues,  virtually  settles  the  second 
point  against  the  appellants.  The  respondents  do  not  repre- 
sent the  county  or  sue  in  its  behalf.  They  can  obtain  all 
the  relief  they  are  entitled  to,  and  all  they  have  received  by 
a  decree  against  the  parties  already  before  the  court  Be- 
sides the  propriety  of  making  the  county  a  party  when  the 
suit  was  against  the  members  of  the  county  court,  yet  in 
office,  and  who,  under  the  law  must  have  appeared  for  and 
represented  its  interests,  was  at  least  doubtful,  and  we  think 
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it  was  not  necessary.    The  decree  of  the  court  below  is 
Jiffirmed. 

Decree  affirmed. 


♦CITY  OF  CORVALLIS  v.  CARLILE. 

Municipal  Corporations — Powers  Strictly  Construed. — ^In  constru- 
ing" the  powers  given  to  a  municipal  corporation  by  its  charter, 
regard  being  had  for  the  ends  to  be  accomplished,  the  courts  have 
inclined  to  adopt  a  strict  rather  than  a  liberal  construction  of  such 
powers,  thus  applying  substantially  the  same  rule  that  is  applied 
to  charters  of  private  incorporations. 

Idem. — Municipal  corporations  can  exercise  no  powers  but  such  as  are 
expressly  conferred  upon  them  by  the  act  of  incorporation,  or  are 
necessary  to  carry  into  effect  the  powers  thus  conferred,  or  are 
essential  to  the  manifest  objects  and  purposes  of  the  corporation. 

Idem. — Power  to  pass  ordinances  "to  secure  the  peace  of  the  dty*' 
does  not  include  the  power  to  pass  ordinances  upon  subjects  which 
do  not  affect,  or  tend  to  disturb,  in  a  legal  sense,  the  public  peace. 
Offenses  against  public  policy  are  not  offenses  .against  the  public 
peace. 

Appeal  from  Benton  County.    The  facts  are  stated  in 
the  opinion. 

John  Kelsay  and  John  Burnett^  for  appellant: 

Contend  that  municipal  corporations  have  no  power  ex- 
cept those  expressly  given,  or  which  are  necessary  to  the 
exercise  of  expressly  conferred  powers.  {City  of  Oakland 
V.  Carpenter^  18  Cal.,  640;  Robertson  v.  Groves^  4  Oregon, 
210;  Kent's  Com.,  360  and  note;  Cooley  on  Const.  Lim., 
193-4,  and  note.)  The  authority  to  provide  for  the  health 
and  peace  of  the  city  does  not  include  good  order  or  trade, 
as  all  charters  do  relied  upon  by  respondent  (Charter  of 
Corvallis,  sec  6,  p.  5;  Dillon  on  Municipal  Corporations, 
830;  9  Ohio  St.  R.,  439.) 

M.  S.  Woodcock  and  J.  S.  Brj/un^  for  sespondeat: 

♦See  45  Am.'llep.  134. 
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The  ordinance  in  question  is  not  inconsistent  with  the 
laws  of  the  state.  (Code,  p.  487,  sec  668.)  Every  munici- 
pality has  the  power  incidental  to  all  corporations,  to  enact 
all  by-laws  necessary  for  its  government,  and  essential  to 
the  purposes  and  objects  of  its  corporate  existence.  (Dillon 
on  Municipal  Corporations,  sees.  250  and  258 ;  Kyle  r. 
Malin^  8  Ind.,  84;  American  Corporation  Cases,  288;  Mc- 
Callis  V.  Mayor  of  Chattanooga^  3  Head.  (Tenn.)  817; 
State  V.  Ferguson^  88  N.  H.,  424.) 

By  the  Court,  Lord,  C.  J. : 

The  appellant  was  convicted  in  the  recorddr^s  court  of  the 
city  of  Corvallis,  and  sentenced  to  pay  a  fine,  for  keeping 
open  his  store  in  violation  of  a  city  ordinance,  entitled  '^An 
ordinance  to  provide  for  the  closing  of  stores,  shops  and 
places  of  business  on  Sunday."  The  important  and  really 
the  only  question  which  we  are  required  to  decide  is,  "Did 
the  city  council  have  the  power,  under  their  charter,  to  pro- 
vide  by  ordinance  against  stores  and  shops  being  kept  open 
on  the  first  day  of  the  week,  commonly  called  Sunday,  for 
the  purpose  of  labor  and  traffic?" 

A  municipal  corporation,  says  Mr.  Justice  Bradley,  is  a 
subordinate  branch  of  the  domestic  government  of  the  state. 
It  is  instituted  for  public  purposes  only,  and  has  none  of 
the  peculiar  qualities  and  characteristics  of  a  trading  cor- 
poration,, instituted  for  the  purpose  of  private  gain,  except 
that  of  acting  in  a  corporate  capacity.  Its  objects,  its  re- 
sponsibilities, and  its  powers  are  different.  As  a  local  gov- 
ernmental institution  it  exists  for  the  benefit  of  the  people 
within  Its  corporate  limits.  The  legislature  invests  it  with 
such  powers  as  it  deems  adequate  to  the  ends  to  be  accom- 
plished.   {The  Mayor  v.  Bay,  19  Wallaoe,  47&) 

But  in  oonstnung  the  powers  given  to  a  municipal  cor- 
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poration  by  its  charter,  regard  being  had  for  the  ends  to  be 
accomplished,  the  courts  have  inclined  to  adopt  a  strict 
rather  than  a  liberal  construction  of  such  powers,  thus  ap- 
plying substantially  the  same  rule  that  is  applied  to  charters 
of  private  incorporations.  (Cooley  on  Constitutional  lim- 
itations, 195,  and  note.)  They  can  exercise  no  powers  but 
such  as  are  expressly  conferred  upon  them  by  the  act  by 
i^hich  they  are  incorporated,  or  are  necessary  to  carry  into 
effect  the  powers  thus  conferred,  or  are  essential  to  the 
manifest  objects  and  purposes  of  the  corporation.  The  rule 
is  well  expressed  by  Mr.  Justice  Nelson  in  the  case  of  Min^ 
turn  V.  Lcmre^  23^How.,  430,  in  the  following  language: 
'^It  is  a  well  settled  rule  of  construction  of  grants  by  the 
legislature  to  corporations,  whether  public  or  private,  that 
only  such  powers  and  rights  can  be  exercised  under  them 
as  are  clearly  comprehended  within  the  words  of  the  act,  or 
derived  therefrom  by  necessary  implication,  regard  being 
had  to  the  object  of  the  grant.  Any  ambiguity  or  doubt 
arising  out  of  the  terms  used  by  the  legislature  must  be 
resolved  in  favor  of  the  public  The  principle  has  been  so 
often  applied  in  the  construction  of  corporate  powers,  that 
we  need  not  stop  to  refer  to  authorities."  (Dillon  on  Mu- 
nicipal Clorporations,  sec  55,  and  notes.) 

The  proper  determination  of  the  question  above  suggested 
cannot  be  reached  without  an  application  of  these  principles 
of  construction  to  the  chartered  powers  of  the  respondent. 
At  the  outset  it  is  conceded  that  the  power  to  pass  the  ordi- 
nance in  question  is  not  conferred  in  direct  terms  upon  the 
<K>mmon  coimcil  by  the  act  of  incorporation,  but  it  is  claimed 
that  such  power  may  be  fairly  implied  from  the  authority 
conferred  on  the  cocomon  council  ''to  make  by-laws  and 
ordinance  not  inconsistent  with  the  laws  of  the  United 
States  or  of  this  state,  to  carry  into  effect  the  provisions  of, 
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this  charter  and  secure  the  health,  petice  and  improvement 
of  the  city."  (Section  6,  Charter  of  Corvallis.)  An  ordi- 
nance prohibiting  stores  and  shops  to  be  kept  open  on  Sun* 
day  is  one  of  the  regulations,  and  to  restrict  the  operation 
of  the  above  clause  of  section  6,  to  the  objects  specified  in 
other  provisions  of  the  same  section  or  charter,  would  be 
fatal  to  the  power  to  pass  such  ordinance.  (City  Council 
of  Montgomery  v,  Montgomei^  Plank  Road  Co,^  81  Ala., 
82;  Mount  Pleasant  v.  Breeze^  11  Iowa,  399;  St,  Louis 
V.  Lattghlin^  49  Mo.,  699;  City  of  Keokuk  v.  Scroggs^  42 
Iowa,  461.) 

The  power  conferred  on  the  common  council  to  regulate 
"taverns,  ordinaries,  bar-rooms  and  tippling  houses,"  being 
all  the  houses,  or  places  of  business  enumerated  in  that  sec- 
tion, or  referred  to  in  the  charter,  cannot  be  considered  to 
include  the  power  to  regulate  stores  and  shops.  We  are 
not  disposed  to  give  this  limited  effect  to  the  operation  of 
this  clause,  but  to  include  in  the  authority  to  pass  ordi- 
nances to  secure  the  "peace"  of  the  city,  such  power  as  the 
word  peace  fairly  imports,  when  applied  to  the  ends  to  be 
accomplished  by  the  corporation.  The  word  peace,  in  its 
legal  signification,  means  "quiet,  orderly  behavior  of  indi- 
viduals to  another,"  (Abbott's  Diet,  "Peace,")  and  "toward 
the  government,  which  is  said  to  be  broken  by  acts  of  a 
certain  kind,"  (Burrill's  Diet,  "Peace.")  Any  riotous,  forci- 
ble or  unlawful  conduct  or  proceeding  is  a  breach  of  the 
peace.  Offenses  against  the  public  peace  include  all  acts 
affecting  the  public  tranquility^  such  as  assaults  and  bat- 
teries, riots,  routs  and  unlawful  assemblies,  forcible  entry 
and  detainer,  Ac  (4  Blk.  Com.,  142,  et  seq.;  Stephen's 
Criminal  Law,  78.) 

Of  course  it  is  not  supposed  that  the  power  conferred  on 
the  common  council  to  pass  ordinances  to  secure  the  peace 
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of  the  city  extendB  to  all  acts  or  proceedings  which  might 
be  included  under  offenses  against  the  public  peace.  Such 
a  construction  would  extend  their  power  to  every  depart- 
ment of  the  criminal  law  affecting  the  public  peace,  which 
is  not  pretended,  nor  claimed.  Our  purpose  is  simply  to 
show  what  the  word  peace  imports  in  the  legal  sense,  and 
the  nature  and  quality  of  the  acts  or  proceedings  which  dis> 
turb  the  peace  of  communities  or  governments,  and  render 
legislation  essential  and  necessary  to  secure  the  public  tran- 
quility. These  are  acts  or  proceedings  which  are  always 
disorderly  in  their  quality  and  character,  often  violent,  and 
sometimes  dangerous  '^to  life,  limb  and  property,"  and  the 
effect  of  which  is  to  disturb  the  repose  and  break  the  peace 
of  society.  And  within  the  scope  of  its  authority,  and  to 
effect  the  governmental  objects  and  purposes  of  its  creation, 
the  respondent,  as  a  local  government  existing  for  the  bene- 
fit of  the  people  within  its  corporate  limits,  is  authorized  by 
its  charter  to  enact  such  ordinances  as  shall  secure  the  peace 
of  the  city,  and  to  punish  the  peace-breakers  '^by  fine  not  to 
exceed  $100,  and  by  imprisonment  not  more  than  20  days.'' 
But  can  it  be  said  that  the  keeping  open  of  a  store  or  shop 
on  Sunday,  and  the  selling  of  wares  and  merchandise,  are 
acts  of  a  disorderly  character,  or  in  any  sense  within  the 
purview  of  such  acts  as  tend  to  disturb  the  public  peace? 
There  can  be  no  breach  of  the  peace  without  a  disturbance, 
acts  disorderly  or  violent  in  their  nature,  and  the  day  on 
which  such  acts  are  committed  will  not  alter  the  nature  or 
quality  of  such  acts  in  the  eye  of  the  law.  The  keeping 
open  of  a  store  or  shop  on  Sunday,  for  the  purpose  of  labor 
or  traffic,  is  not  an  offense  against  the  public  peace,  but  an 
offense  against  public  policy,  punishable  imder  the  laws  of 
this  state.  (Code,  sec.  668,  p.  487.) 
The  power  then,  conferred  on  the  common  council  to 
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pass  ordinances  to  punish  offenses  against  the  peace  of  the 
city  does  not  include  the  power  to  pass  ordinances  to  punish 
offenses  of  another  and  different  character,  and  which  do  not 
tend  to  disturb  the  public  peace.  Power  to  pass  ordinances 
to  secure  the  peace  of  the  city  does  not  authorize  an  ordi- 
nance to  prohibit  the  keeping  open  of  stores  and  shops  <»i 
Sunday;  nor  are  the  words  used  in  this  clause  of  the  char- 
ter susceptible  of  any  legal  construction  from  which  such 
power  may  be  inferred.  Nor  are  any  of  the  cases  referred 
to  by  counsel  in  contraTention  of  the  principle  of  construc- 
tion which  we  have  applied  to  the  clause  under  ocmsidera- 
tion.  All  of  them  contain  words  in  their  charters  specially 
conferring  power  to  do  the  acts  or  things  in  question,  or 
the  power  is  plainly  and  legally  dedudble  from  the  words 
used  as  applicable  to  the  ends  and  objects  to  be  accomplished 
by  the  act  of  incorporation. 

As  an  illustration,  in  the  case  of  St.  Louis  v.  Gafferty^ 
24  Mo.,  94,  the  terms  used  in  the  charter  which  the  court 
held  authorized  the  ordinance  prohibiting  the  keeping  open 
of  stores  and  shops  on  Sunday,  were  ''to  maintain  the  peace, 
good  government  and  order  of  the  city,  and  the  trade,  com- 
merce and  manufactures  thereof."  The  difference  in  tiie 
power  conferred  by  this  clause  and  the  one  under  considera- 
'  tion  is  too  manifest  to  require  comment.  And  an  examin- 
ation of  the  cases  cited  by  counsel,  show  that  the  terms  used 
in  the  charters  in  respect  to  which  the  controversy  had 
arisen,  were  fuller  and  broader  and  included  the  authority 
to  exercise  the  power.  {Jones  and  Co.  v.  City  of  Rich- 
Tnond^  18  Gratt,  623;  State  v.  Freeman^  38  N.  H.,  426; 
Dillon  on  Municipal  Corporations,  sec.  330,  and  notes.) 

In  respect  to  the  moral  considerations  which  should  in- 
fluence and  enforce  the  observance  of  Sunday,  we  have  noth- 
ing to  do,  further  than  to  declare  what  the  law  is,  not  what 
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it  should  ie,  *  That  belongs  to  amodier  departmeit  0f  g9#- 
emmeut)  which^  so  far  as  the  state  is  ooiiceready  has-inrovidod 
a  law  prohibiting  the  keeping  op^n  of  any  store,  shop,  Saxy 
for  purposes  of  labor  or  traffic. on  Sunday;  <(Crinunal<S!ode, 
p.  437.)  From  these  views,  it  follows  that,  the  ooitncil  is 
not  invested  with  the  power  to  pasa  the  ordinance  in  q^uea- 
tion,  and  the  jadgment  must  be  reversed. 
Judgment  reversed* 


♦STATE  V.  POWEBS. 

Ikcompetency  or  Jxtblor,  Discovered  after  CoNVicnoN.— The  prisoner's 
cotmsel  discovered,  after  conviction  in  a  capital  case,  that  one  of 
the  jurors,  some  years  before^  had  been  convicted  of  a  crime  in- 
volving moral  turpitude;  Held,  no  ground  for  a  new  trial 

Appeal  from  Multnomah  County,  The  case  is  stated  in 
the  opinion. 

BdUnger  dk  Oearm^  for  appellant 

John  F.  Oaples  and  M.  F.  Mulkey^  for  respondent 

By  the  Court,  Wai-do,  J. : 

The  appellant  was  indicted  by  the  grand  jury  of  Multnq- 
mah  county,  for  the  murder  of  Benjamin  Cornelius,  in  the 
city  of  Portland  on  the  evening  of  the  fourth  of  July,  1881. 
He  was  tried  and  found  guilty  of  murder  in  the  first  degree, 
and  sentenced  to  death.  A  motion  for  a  new  trial  was  over- 
ruled, which  is^  the  error  chiefly  relied  upon  here^  The 
only  error  alleged  to  have  occurred  at  the  trial,  that  calls 
for  consideration,  was  the  ruling  out  of  the  declarations  of 
the  appellant  to  the  witness  Imbrie  of  the  purpose  of  his, 
the  prisoner's,  visit  to  Morrison  street  wharf  on  the  morn- 
ing of  the  day  of  the  homicide.   The  prosecution  proved  by 

^Set  45  Am.  I^  tafi. 
X.  Or«.*]0 
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--    .    --    

Miss  Tilfy  •  Ckmielius  tli«t  the  pridoii^  said  to  her,  in  con- 
nection with  oth^  declarations,  some  time  in  October,  1880, 
that  on  the  fourth  day  of  next  July  he  would  give  her  a 
diance  to  go  to  the  funeral  of  some  one  else;  and  in  May, 
1881,  he  told  Oliver  Hinman  that  on  the  fourth  day  of  next 
July,  he,  the  prisoner,  would  have  a  new  lease  of  life. 
^  In  Benedict  v.  The  State,  14  Wis.,  426,  Dixon,  C.  J., 
.ys:  ^'Experience  demonstrates  that  the  minds  of  many 
persons  are  so  constituted  that  when  intent  upon  the  com- 
mission  of  a  crime,  secrecy  becomes  impossible,  and  they 
cannot  refrain  fri>m  ^ving  vent  to  feelings  of  revenge  or 
malicious  satisfaction  at  the  anticipated  occurrence,  and 
that  they  often  utter  threats  and  make  mysterious  and  blind 
alliiBions  to  tlieir  objects  and  purposes,  or  boast  of  what 
they  will  do.''  The  prosecution  offered  these  declarations 
^^as  a  dark  hint  thrown  from  a  mind  that  already  felt  the 
shadow  of  the  coming  tragedy."  The  defense  construed 
this  testimony  as  evidence  tending  to  show  that  the  priscmer 
designed  to  kill  Cornelius  on  that  day,  and  offered  to  prove 
that  on  the  morning  of  the  fourth  of  July,  1881,  the  pris- 

« 

oner  went  to  the  foot  of  Morrison  street  with  the  intention 
of  leaving  the  city  by  boat  for  St  Helens.  The  court  al- 
lowed the  visit  to  the  wharf  to  be  proved  by  the  witness 
Imbrie,  but  ruled  out  what  the  prisoner  said  to  the  witness, 
on  their  way  from  the  wharf,  of  the  object  of  his  visit  to 
the  wharf.  This  ruRng  was  correct,  conceding  that  the 
declaration  would  have  been  admissible  had  they  been  made 
at  the  wharf. 

But  the  relevancy  of  the  testimony  of  Tilly  Cornelius  and 
Oliver  Hinman  lies  in  its  tendency  to  show  a  murderous 
purpose,  generally,  against  the  deceased.  Had  the  killing 
t&ken  j^lace  on  any  ottibr  day  than  the  4th,  these  declarations 
would  still  have  been  admissible,  liklBtth(|jdecburatioii  of  the 
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prisoner  to  Tilly,  in  September,  1880,  that  he  would  kill 
her  father  that  night  Neither  the  fact  of  tiie  declarations, 
nor  the  malice  they  are  supposed  to  imply,  is  controverted 
by  the  evidence  offered  for  the  defense.  The  point,  as 
argued  on  the  part  of  the  prisoner,  is  to  show  that  the  pris- 
oner did  not  intend  to  kill  Cornelius  on  that  day — ^not  that 
there  had  been  a  change  of  intention,  generally,  or  any 
abatement  of  malice.  There  is  some  doubt  of  the  revelancy 
of  the  transaction  of  the  visit  to  the  wharf  in,  any  view. 
(Htmt  V.  Roglancey  11  Cush.,  117;  Blight  v.  Ashley^  Pet.  C. 
C,  20;  Jones  v.  TJie  State^  18  Tex.,  176.) 

The  newly  discovered  evidence  set  out  in  the  affidavits  of 
Hawks,  Hare,  and  Courtney  Meek,  affords  no  ground  for  a 
new  trial.  Hawks  is  a  resident  of  San  Francisco,  and  with- 
out the  jurisdiction  of  the  court.  Hare's  reputation  for 
truth  has  been  impeached  by  fcouhter  affidavits,  and  Court- 
ney Meek  was  a  witness  at  the  trial.  No  good  reason  is 
given  why  he  did  not  th^i  testify  to  the  matter  now  found 
in  his  affidavit. 

After  the  verdict  was  rendered,  the  prisoner  discovered 
that  one  of  the  petit  jurors,  R.  A.  Sutherland,  had  been 
convicted  of  a  crime  involving  moral  turpitude,  and  there- 
fore was  not  qualified  to  sit  in  the  case.  The  disqualifica- 
tion of  this  juror  was  greatly  and  chiefly  relied  on  to  revei*se 
the  judgment  of  the  circuit  court  Cases  froin  Wisconsin, 
Michigan,  Illinois,  Vermont,  Stdte  v.  Babcock,  1  Conn., 
401,  and  Oandemi  v.  The  People^  18  N.  Y.,  184,  were  cited 
for  the  appellant.  Schumaker  v.  The  BtaU^  5  Wis.,  324, 
was  where,  after  a  conviction  for  manslaughter,  a  motion 
fbr  a  new  trial  was  made  on  account  of  the  alienage  of  one 
of  the  jurors,  not  discovered  imtil  after  verdict.  The  motion 
was  granted  with  some  hesitation,  and  without  much  ei^am- 
ination  of  autlioritieer  The  doctrine-  laid  down  is  that  found 
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in  Guyhowski  v.  The  People^  1  Soam:;  SUxte  v.  Babcotk^ 
1  Conn.,  and  oasi^s  from  Vermont.  These  authorities  are 
adversely  commented  on  by  Gray,  C  J.,  in  Watmrnk  v. 
Feeneyy  121  Mass.,  117. 

In  State  v.  Vogelj  22  Wis., — a  ease  of  arson — ^there  is  a 
dictum,  unsupported,  that  in  capital  cases  the  prisoner  is 
not  held  to  waive  anything.  Oancemi  v.  The  People  was 
oited  in  the  argument  of  counsel.  Hill  v.  The  People,  16 
Michigan,  351,  was  a  capital  case,  in  which  the  verdict  waa 
set  aside  and  a  new  trial  granted,  because  one  of  the  jurors 
was  an  alien,  and  this  fact  was  unknown  to  the  defendant  or 
his  counsel,  until  after  the  rendition  of  the  verdict  The 
question  in  fact  discussed  in  this  case  was  whether  the  de- 
fendant in  a  criminal  prosecution  could  consent  to  a  trial, 
and  by  such  consent  bind  himself  to  abide  by  the  verdict  of 
a  jury  of  eleven  men. 

•  It  was  held  in  Cancemi  v.  The  People,  18  N.  Y,,  128, 
that  a  verdict  by  such  a  jury  was  a  nulMty.  In  State  v* 
Kaufman,  51  Iowa,  the  same  question  came  up,  and  was 
decided  the  other  way.  The  objection  appeared  on  the  face 
of  the  record.  But  in  Hill  v.  The  People  the  court  heard 
parol  proof  to  contradict  what  the  record  probably  showed, 
as  it  shows  in  this  case,  that  the  jury  were  all  good  and  law*^ 
ful  men.  Now,  after  a  record  has  been  made  up  in  a  suit 
inter  partes  it  is  a  principle  of  the  common  law  that  no  plea 
shaU  be  afterward  admitted  to  impugn  the  verity  of  the 
record,  and  there  ;nay  be  ground  for  holding  that  the  prin* 
ciple  applies  to  the  case  where  a  defendant  fails  to  take  ex- 
ception to  an  objectionable  juror,  and  the  case  goes  to  vei^ 
diet.  (See  Boyington  v.  The  State,  2  Port,  100;  ffaU  v. 
The  State,  4  Gr.,  (Iowa),  78.) 

But  we  may  confidently  rest  the  caae  on  authority.  In 
BioUingswarth  v.  Duane,  CL  C,  1(2,  it  is  said  to  be  against 
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the  policy  of  the  law  to  allow  such  an  objection  to  be  taken 
after  verdict.  **I  should  have  as  soon  expected  to  hav© 
heard  an  argument  to  prove  that  the  verdict  ought  to  have 
been  set  aside  because  the  plaintiff  was  an  alien  enemy,  or 
labored  under  some  other  disqualification,  which  ought  to 
have  been  pleaded  in  abatement,  as  to  hear  it  maintained 
that  it  was  competent,  after  verdict,  to  inquire  whether  a 
juror  was  an  alien,  an  infant  or  a  servant ;  of  affinity  to  the 
party;  interested;  infamous;  favorable.  Upon  the  record 
no  exception  appears."  (Id.,  158.)  This  was  a  civil  case, 
but  the  same  principle  governs  in  criminal  cases.  {GriUes- 
pie  V.  The  State,  8  Yerg.,  609.) 

In  Wassum  v.  Peeney^  121  Mass.,  94,  one  of  the  jurors 
who  tried  the  case  was  but  nineteen  years  of  age.  Upon  a 
motion  to  set  aside  the  verdict  on  this  ground.  Gray,  C.  J., 

_     _  _  •  • 

says :  "When  a  party  has  had  an  opportunity  of  challenge, 
no  disqualification  of  a  juror  entitles  him  to  a  new  trial 
after  verdict.  This  convenient  and  necessary  rule  has  been 
applied  by  this  court,  not  only  to  a  juror  disqualified  by 
interest  or  relationship,  {Jeffries  v.  Randall^  14  Mass.,  205 : 
Woodward  v.  Dean,  113  Mass.,  297,)  but,  even  in  a  capital 
case,  to  a  juror  who  was  not  of  the  county  or  vicinage,  as 
required  by  the  constitution.  (Declaration  of  Rights,  art. 
13,  Anon.,  cited  by  Jackson,  J.,  in  1  Pick.,  41,  42.) 

The  same  rule  has  been  applied  by  other  courts  to  dis- 
qualification by  reason  of  alienage,  although  not  in  fact 
known  until  after  verdict  {Hollingsworth  v.  Duane,  4 
Dall.,  358,  S.  C,  Wall.  C.  C,  147;  State  v.  Quarrel,  2 
Bay.,  150;  Preshury  v.  Corn/monwedlth,  9  Dana,  208;  The 
King  v.  Sutton,  8  B.  &  C,  417;  S.  C.  nom.,  The  King  i). 
Dee  far  d,  2  Man.  &,  By.,  406.)  In  the  case  of  the  Cheleea 
Water  Works  Co.,  10  Exch.,  781,  Baron  Parke  said:  **Tii 
ihe  case  of  a  trial  by  a  jury  de  medietate  linguae^  which  by 
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the  47th  seption  of  the  jury  act  is  expressly  reserved  to  an 
alien,  he  may  not  know  whether  proper  persons  are  on  the 
jury;  yet  if  he  was  found  guilty  and  sentenced  to  death,  the 
verdict  would  not  be  set  aside  because  he  was  tried  by  im- 
proper persons,  for  he  ought  to  have  challenged  them." 

In  United  States  v.  Bakevj  3  Benedict,  68,  a  motion  was 
made  to  set  aside  the  verdict  in  a  criminal  case,  because 
after  verdict  it  was  found  that  one  of  the  jurors  was  deaf. 
In  denying  the  motion,  Blatchford,  J.,  said :  "On  principle, 
as  well  as  on  authority,  nothing  that  is  a  cause  of  challenge 
to  a  juror  before  verdict,  can  be  used  to  set  aside  a  verdict, 
as  for  a  mistake,  even  though  the  cause  of  challenge  was 
unknown  to  the  party,  when  the  jury  were  sworn." 

McClure  v.  The  State^  1  Yerg.,  206,  218,  was  a  capital 
case,  in  which  it  was  discovered,  after  verdict,  that  one  of 
the  jurors  who  found  the  verdict  was  an  atheist.  This  was 
an  objection  to  the  moral  capacity  of  the  juror.  Mr.  Jus- 
tice Catron,  afterward  of  the  supreme  court  of  the  TTnited 
States,  while  of  opinion  that  this  was  not  a  ground  for  chal- 
lenge under  the  laws  of  Tennessee,  went  on  to  say:  "The 
objection  comes  too  late.  If  a  juror  is  not  a  good  and  law- 
ful man,  can  he  be  challenged  after  he  is  sworn!  The  an- 
cient and  well  settled  English  authorities  are,  that  you  can 
not  challenge  a  juror  after  he  has  been  sworn,  uidess  it  be 
for  cause  arising  afterwards.  We  adopted  the  right  of  trial 
by  jury  as  we  found  it  at  the  time  we  declared  our  inde- 
pendence in  1776 ;  the  English  common  law  and  the  statutes 
passed  before  the  4th  Jac  1,  we  adopted.  By  these  statutes 
a^d  by  the  common  law,  we  are  now  bound  in  the  adminis- 
tration of  justice  in  this  state. 

"If  the  rules  of  decision  were  well  settled,  and  we  are 
IjKmnd  by  them,  why  look  into  doubtful  decisions  of  sister 
spates.     Nothing  has  beca  better  settle  for  centufies  .,iii 
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England,  than  that  after  a  juror,  is  once  sworn,  he  cannpt. 
be  challenged  for  any  pre-existing  cause.  1  Inst.,  158  a: 
3  Vin.  Abr.  E.,  11,  p.  7G4;  Yelverton  Rep.,  240;  2  Hawk 
Chapter  43,  premises  it  to  be  a  settled  point  of  practice 
^that  no  juror  can  be  challenged,  either  by  the  king  or 
prisoner,  without  consent,  after  he  has  beeA  sworn,  unless 
it  be  for  some  cause  which  happened  since  he  was  sworn." 
It  would  be  most  dai^rous  to  pursue  a  different  practice. 
It  is  admitted  that  if  the  defendant  had  knowledge  of  the 
objection  before  the  juror  was  sworn,  then  he  could  not  after 
be  permitted  to  take  advantage  of  it.  Of  this  want  of  knowl- 
edge what  evidence  has  the  court?  The  affidavit  of  a  con- 
victed  felon — ^proof  always  to  be  had,  when  deemed  neces- 
sary. It  is  said  the  want  of  knowledge  is  an  exception  to 
the  general  rule.  This  is  a  mistake.  The  case  of  Watson 
in  Yelverton  was  this  very  case,  where  the  exception  was 
discovered  after  the  jury  was  sworn,  and  the  court  declared 
it  within  the  general  rule." 

In  State  v.  Greemvood^  Hayward  (N.  C),  141,  Hayward, 
J.,  in  an  obiter  dictum,  said:  ^'Were  a  defendant  allowed 
to  take  his  challelige  to  the  jurors  after  the  trial,  he  never 
would  do  it  before,  but  would  always  rather  depend  upon 
moving  it  to  the  court  after  the  trial — for  if  he  should  be 
acquitted  he  would  say  nothing  about  the  disqitalification 
of  the  juror,  and  if  convicted,  he  could  avoid  judgment  by 
offering  his  objection.  This  in  fact  would  be  placing  him 
in  a  situation  totally  exempt  from  danger  and  from  punisli- 
meaty  so  long  as  he  could  get  a  juror  sworn  against  whom 
he  oould  offer  any  legal  objection,  and  would  give  him  the 
additional  advantage  of  several  chances  for  his  acquittal." 

State  V.  Dams,  80  N.  C*,  412,  was  a  conviction  for  bur- 
g;lary,  and  a  motion  for  a  new  trial  because  the  defendants 
had  discovered  since  t^  veirdict  that  ope  of  the  jurprs  waa 
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an  atheist.  The  court  say:  "Their  objection  to  the  juror 
Comes  too  late.  It  is  well  settled  by  English  authorities, 
sanctioned  by  the  uniform  practice  of  centuries,  and  by 
numerous  decisions  in  this  state,  that  no  juror  can  be  chal- 
lenged by  the  defendant,  without  consent,  after  he  has  been 
sworn,  unless  it  be  for  some  cause  which  has  happened  since 
he  was  sworn.  The  challenge  propter  defectum  should  be 
made  as  the  juror  is  brought  to  the  book  to  be  sworn.  If 
hot  then  made  the  defendant  waives  his  challenge.  •  •  ♦ 
And  in  conformity  with  this  rule  of  practice  is  the  ancient 
formula  used  by  clerks,  both  in  England  and  in  this  counti^, 
in  their  address  to  prisoners  before  the  jurors  are  drawn— 
"those  men  that  you  shall  have  called  and  personally  appear 
are  to  pass  between  our  sovereign  (or  the  state)  and  you 
upon  your  trial  of  life  and  death;  if,  therefore,  you  will 
challenge  them  or  any  of  them,  your  time  is  to  speak  to 
them  as  they  come  to  the  book  to  be  sworn,  and  before  they 
are  sworn. 

George  v.  The  State^  39  Miss.,  570,  590,  was  a  capital 
case  in  which  it  was  found  after  verdict  that  one  of  the 
jurors  was  an  alien.  A  motion  for  a  new  trial  for  this 
cause  was  denied.  {State  v.  Quarrel^  2  Bay,  150,  [2  Am. 
Dec.,  637,]  State  v.  Fisher^  2  Nott  &  McCord,  261,  and 
HoUingswortk  v.  Duane^  4  Dall.,  353,  are  cited.)  It  fol- 
lows that  though  what  the  court  said  in  State  v,  McDonaldj 
8  Or.,  118,  may  have  been  a  dictum^  as  claimed  by  defend- 
ant's counsel,  it  is,  nevertheless,  good  law. 

The  last  point  to  be  considered  is  the  objection  to  the 
sufficiency  of  the  evidence  to  support  the  verdict.  In  State 
V.  WUsoriy  6  Or.,  428,  the  court  seem  hardly  to  have  ocm- 
sidered  this  a  ground  of  error  on  appeal.  It  is  not  neces- 
sary, however,  to  express  any  opinion  on  this  point,  since  it 
tnust  be  admitted  that  the  jury  were  the  sole  judges  of  the 
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weight  of  evidence,  and  that  there  is  testimony  to  support 
the  verdict,  which  it  is  clear,  therefore,  we  cannot  review. 
(State  V.  Mu9ic^  71  Mo.,  401 ;  State  v.  Cook^  68  Mo.,  548 ; 
Miller  v.  Petrie^  40  Mich.,  667;  Dickersan  v.  The  State^ 
48  Wis.,  288.)  The  judgment  must  be  affirmed. 
Judgment  affirmed. 


HILL  V.  COOPER. 

EvmsNCE— Rents  and  Profits. — It  is  competent  to  show  the  amount 
of  rents  and  profits  received  in  a  suit  therefor,  by  proving  the  use 
aad  occupation  of  the  premises  by  the  party  spttght  to  be  chargedt 
and  the  fair  annual  value  of  the  same. 

APFBAii  from  Douglas  Comily. 

Herman  dk  BaU^  for  appellant. 

William  R.  Willis^  for  respondents 

By  the  Court,  Watson,  J. : 

The  appellant  brought  this  suit  to  recover  the  smn  ol 
$1,500,  which  he  claimed  the  respondent  had  received  ac' 
rents  and  profits  from  a  certain  tract  of  land  in  Douglas 
county,  from  June  3,  1873,  to  February  16,  1878,  while  he 
held  the  equitable  title,  but  respondent  had  the  legal  title 
'  and  actual  possession.  The  appellant  obtained  a  decree  for 
$400  and  costs.  Both  parties  have  appealed.  We  deem 
the  appellant's  right  to  recover  in  this  suit,  whatever  amount 
the  evidence  shows  the  respondent  to  have  received  as  rents 
and  profits  during  the  period  mentioned,  as  settled  by  the 
opinion  of  this  court  in  HiU  v.  Cooper^  (the  same  parties) 
B  Or.,  264. 

And  we  are  satisfied  further,  that  evidence  of  occupation 
and  use  by  respondent  of  the  premises  in  controversy,  to- 
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gether  with  evidence  of  the  annual  rental  value  thereof,  wa^ 
competent  upon  the  question  as  to  the  amount  of  rents  and 
profits  received  by  him.  If  the  respondent  received  the 
benefits  frOm  such  use  and  occupation  directly,  he  is  as 
properly  chargeable  with  their  value  as  he  would  be  for 
rents  received  or  crops  harvested  therefrom.  And  the  an- 
nual rental  value  is  prima  facie^  at  least,  the  value  of  such 
benefits.  (3  Phillips  on  Ev.,  623;  1  Sedgwick  on  Damages, 
(7  Ed.)  251;  15  Wall.,  625,)  We  do  not  deem  it  necessary 
to  enter  into  any  particular  discussion  of  the  evidence.  We 
are  satisfied  that  it  warrants  the  decree.  The  amount  may 
not  be  entirely  accurate,  but  perfect  accuracy  would  be  im- 
possible upon  the  state  of  the  evidence  in  the  case;  the  de- 
cree is,  however,  in  substantial  accordance  with  our  own 
deductions  from  the  evidence,  and  we  are  satisfied  to  affirm 
it.  And  as  both  parties  have  appealed,  we  think  neither 
should  be  allowed  cost& 
Decree  affirmed. 


EEAD  V.  BENTON  COUNTY. 

Appeal — Copy  of  Notice  may  be  Waived. — ^On  an  appeal  from  the 
county  to  the  circuit  court,  in  a  proceeding  in  which  the  county 
was  defendant,  the  following  admission,  indorsed  on  the  notice  of 
appeal,  was  offered  to  prove  service  of  the  notice: 

"State  of  Oregon,  ) 

Benton  County.  )   ®^* 

I,  B.  W.  Wilson,  do  hereby  accept  service  of  the  within  notice  of 
appeal  in  Benton  county,  Oregon,  this  13th  day  of  October,  1881, 
and  waive  copy  and  all  irregularities  and  informalities  of  said  ser* 
vice. 

"B.  W.  Wilson,  County  Clerk." 

Held,  That  the  county  as  a  body  corporate  to  sue  and  be  sued,  had  a 
right  to  admit  service  of  a  copy  of  the  notice  of  appeal,  and  that 
the  clerk  was  the  proper  officer  through  whom  to  make  such  ser- 
vice. 

Appeal  from  Benton  County. 
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CJienoweth  <&  Johnson^  for  appellant; 

Kelaay  <&  Burnett^  for  respondent. 

By  the  Court,  Waldo,  J. : 

Section  517  of  the  code  of  dyil  procedure  enacts  that  the 
proof  of  the  service  of  a  notice  of  appeal  shall  be  the  same 
as  the  proof  of  the  service  of  a  summons.  Service  of  a  sum- 
mons may  be  proved  by  the  written  admission  of  the  defend- 
ant. The  question  in  this  case  is  the  sufficiency  of  the  fol- 
lowing written  admission  of  the  county  clerk  of  Benton 
county,  indorsed  on  the  notice  of  appeal: 

"State  op  Oregon, 


:.}■ 


,'SS. 

CouNTT  OP  Benton. 
I,  B.  W.  Wilson,  do  hereby  accept  service  of  the  within 
notice  of  appeal  in  Benton  county,  Oregon,  this  13th  day  of 
October,  1881,  and  waive  copy  and  all  irregularities  and  in- 
formalities of  said  service. 

B.  W.  Wilson,  County  Clerk." 

Where  a  court  has  jurisdiction^  of  the  subject  matter  of 
the  action,  consent,  evidenced  by  the  voluntary  appearance 
of  the  defendant,  may  give  jurisdiction  of  his  person. 
{McConnell  v.  The  Pennsylvania  C.  B,  B.  Go,^  49  N.  Y., 
303-309.)  So,  it  would  seem,  when  a  summons  has  been 
issued,  it  is  equivalent  to  the  service  of  the  writ,  when  the 
defendant  voluntarily  acknowledges  service. 

In  Story  v.  Weare^  35  Miss.,  399,  the  following  return 
of  the  service  of  a  summons  was  held  good :  "I  told  him  I 
had  a  writ  for  him  in  the  within  named  case,  and  offered 
him  a  true  copy  thereof,  which  he  refused  to  receive.  I 
then  commenced  reading  the  within  to  him,  and  he  refused 
-to  hear  it,  and  left  me.  H.  T.  R.,  sheriff."  Here,  the  re- 
fusal to  receive  the  copy  or  to  hear  the  writ  read,  was  held 
the  equivalent  of  a  copy  and  reading. 
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So  in  Rowan  v.  WaUa4^^  7  Portor,  171,  the  court  say: 
''The  object  of  the  statute  in  directing  the  sheriff  to  furnish 
the  defendant  with  a  copy  of  the  writ,  was  doubtless  to  ad- 
vise him  of  the  complaint  to  which  he  was  required  to 
answer,  and  being  intended  for  his  benefit  only,  it  was  surely 
competent  for  him  to  dispense  with  it."  See  also,  Gregory 
v:  Harmon^  10  Iowa,  445;  Johnson  v,  Monell^  18  Iowa, 
302;  DorXevy  v.  Cooper^  2  Nott  &  McCord,  550;  Cody  t\ 
Tilly,  4  Col.,  342;  MarUng  v.  Brolrecht,  13  W.  Va.,  463; 
CasteU  V.  Hid^y,  13  Ind.,  536.) 

An  acknowledgment  of  service  outside  the  state,  like  an 
actual  service,  of  which  such  acknowledgment  is  the  equiv- 
alent, has  no  validity.  {Scott  v.  Noble,, 72  Penn.  St.,  115.) 
Whether  an  admission  of  knowledge  of  the  pendency  of  the 
action  and  a  waiver  of  the  publication  of  sun^mons,  outside 
of  the  state,  made  after  an  order  of  publication  of  summons, 
would  be  the  equivalent  of  the  publication,  is  hardly  decided 
by  the  last  mentioned  case,  or  that  of  Wetherhee  v.  Wether- 
tee,  20  Wis.,  499.  But  in  McGormack  v.  The  First  Na- 
tional Bank  of  Greenburg,  53  Ind.,  466,  it  was  held  that  an 
indorsement  made  on  a  complaint  in  vacation:  ''We  hereby 
enter  an  appearance  to  the  foregoing  action,  and  waive  the 
issuing  and  service  of  process,"  did  not  confer  jurisdiction 
of  the  person.  The  case  was  reasoned  principally  on  the 
ground  of  the  insufficiency  of  the  indorsement  to  constitute 
an  appearance.  What  the  distinction  is,  if  any,  in  principle, 
on  the  other  point,  between  this  case  a,m[iiieA ot Gastell  v, 
Hiday,  13  Ind.,  536,  where  it  was  held  that  a  party  might 
waive  the  reading  of  a  summons,  equivalent  to  the  waiver 
of  a  copy  with  us,  it  is  not  necessary  to  consider,  as  the  lat- 
ter case,  which  involves  the  point  now  before  us,  rests  firmly 
Ofi  reason  and  authority. 
There  would  seem  no  ground  for  making  a  disftinoliop 
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between  the  waiver  of  a  copy  by  a  county  and  by  a  natural 
person.  The  county  is  a  body  politic  and  corporate  to  sue 
and  be  sued.  (Gen.  Laws,  585.)  An  acknowledgment  of 
service  may  include  a  waiver  of  the  steps  requisite  to  con- 
stitute a  personal  statutory  service.  (Rowcm  v.  WaUace,  7 
Porter,  171;  Tohnan  v.  Barnes^  12  Wen.,  227.)  An  ad- 
mission of  service  is  a  mode  of  prool  of  service  recognized 
by  the  statute.  The  county  clerk  for  the  purpose  of  service 
is  the  representative  of 'the  county.  **Any  one  (of  legal 
capacit]^)  on  whom  service  may  be  executed  may  acknowl- 
edge that  he  has  been  served."  {Talladega  Ins.  Co.  v. 
"Woodward^  44  Ala.,  287.)  See  also  County  of  Randolph 
V.  Posty  98  U.  S.,  602;  Shepherd  v.  Gas  Light  Co.^  11  Wis., 
S884;  Northrup  v.  Insurance  Co.^  47  Mo.,  486.  The  judgment 
of  the  court  below  must  be  reversed. 
Judgment  reversed. 


JACKSON  V.  NEW  IDEIAN  C.  M,  CO. 

TtBAOiKG— Admission. — ^A  decree,  founded  upon  a  claim  to  the  extent 
admitted  by  the  pleadings,  is  good. 

Afpbal  from  Douglas  County. 
Northrup  <b  OUbert^  for  appellant; 
/.  /•  Wcctton^  for  respondent 

By  the  Court,  Lord,  C.  J. : 

This  was  a  suit  to  foreclose  a  mechanic's  lien  for  labor 
and  services  performed  by  the  plaintiff  at  the  request  of 
the  defendant.  As  we  are  satisfied  nothing  should  be  al- 
lowed in  this  case  outside  of  what  is  admitted  by  the  answer, 
it  becooies  unnecessary  to  examine  several  other  questions 
3«rEieh  vrese  submitted  at  the   argument    It  is  conceded 
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that  the  plaintiff  performed  labor  and  services  in  the  con* 
3truction  and  erection  of  the  furnace  as  alleged,  to  the 
mnount  of  $600,  and  that,  including  this  last  amount,  the 
full  amount  for  services  rendered  was  $1,04^,  and  that  the 
defendant  had  paid  the  plaintiff,  at  two  separate  times,  be- 
fore the  commencement  of  the  suit,  the  sums  of  $387.49 
and  $236,  As  no  application  was  made  of  these  payments, 
the  court  below  applied  them,  first  to  the  extinguishment  of 
that  portion  of  the  claim  unsecured,  and  the  remainder 
upon,  that  amount  conceded  by  the  answer  to  be  lien.  Nor 
is  this  assigned  as  error  or  the  subject  of  objection.  The  re- 
sult is  that  the  sum  thus  produced,  with  interest,  is  the 
amount  adjudged  by  the  decree  of  the  court  below,  which 
must  be  affirmed. 
Decree  affirmed. 


BROWN  AND  CO.  v.  RATHBURN,  ET  AL. 

Relinquishment  op  Collateral  Security  Exonerates  Surety. — ^The 
voluntary  relinquishment  by  a  creditor  of  collateral  security  of 
equal  or  greater  value  than  the  amount  of  his  debt,  will  exonerate 
a  mere  accommodation  surety  from  liability  upon  a  promissory 
note  executed  by  himself  and  the  principal  debtors  in  favor  of  the 
creditor  as  additional  security  for  the  payment  of  such  debt. 

Idem. — Such  defense  is  available  to  the  surety  in  an  action  at  law  upon 
the  note  by  the  creditor,  or  his  assignee,  with  notice  of  the  facts. 

Appeal,  from  Douglas  Comity.    The  facts  are  stated  in 
the  opinion. 

Herman  dk  Ball^  for  appellants. 

William  R.  WUUsy  for  respondenta 

By  the  Court,  Watbon,  J.: 


The  appellants,  as  assig^iees  of  lea  F.  Bice,  biooght  this 
action  against  the  respondents  to  recoyer  the  amount  of  a 
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certain,  promiaeory  apte,  e:^ecu^d  by  the  respondents   in 
favor  of  Bice,  in  the  following  form:  .  r: 

"QAKI4A;ND^  Obegon,  September  25,  1878. 

"Two  years  after  date,  without  grace,  yre,  or  either  of  us, 
promise  to  pay  to  lea  F.  Bice,  the. sum  of  six  hundred  dol- 
lars, in  United  States  gold  coin,  value  received. 

S.  V.  B.  Bathbxtsn, 
Thomas  Hanna, 
a  B.  Hanna.'' 

The  respondents  filed  a  joint  answer  denying  the  assign- 
ment, and  alleging,  as  a  separate  defense,  the  lease  of  a  farm 
and  aome  live  stock  by  Bice  to  Bathbum  and  Thomas 
Hanna,  at  a  rent  of  $600,  upon  the  condition  that  Bice 
should  have  and  hold  possession  of  all  the  wool  and  farm 
products  until  the  rent  diould  be  fully  paid.  That  the  note 
sued  on  was  given  aiS  additional  security,  and  that  C.  B. 
Hanna  signed  the  same  as  surety  merely,  without  consider- 
ation to  himself,  and  in  view  of  and  relying  upon  the  pro- 
visions in  said  lease  concerning  the  security  therein  stipu- 
lated for,  and  not  otherwise.  That  afterwards,  on  September 
3,  1880,  Bice  having  in  his  possession,  at  said  farm,  under 
the  provisions  of  the  lease,  1600  or  more  bushel&of  wheat, 
which  had  been  produced  on  the  farm  dujcing  the  continu- 
ance of  the  l^se,  joined  with  Bathbum  and  Thomas  Hanna 
in  selling  and  delivering  all  said  wheat  to  tiie  appellants  at 
the  agreed  price  of  62%  cents  per  bushel,  in  consideration  of 
the  payment  of  said  note  by  them,  and  the  payment  of  the 
balance  of  the  agreed  price  of  said  wheat  to  Bathbum  and 
Thomas  Hanna,  and  that  Bice  took  and  received  said  wheat 
in  full  payment  of  the  note  and  rent,  and  sold  and  delivered 
the  same  to  at^pellants  as  aforesaid.  That  appellants  after- 
wards took  said  note  will  full  knowledge  and  understand- 
ing of  all  the  .f  Qre£ojb;ig  £a^ 
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Appellants  filed  a  general  demurrer,  which  was  ovemiled. 
They  then  replied,  taking  issue  with  the  new  matter  alleged 
in  the  answer.  By  consent  of  parties,  the  issues  of  fact 
were  submitted  to  the  court  upon  the  pleadings  and  testi- 
mony ;  and  its  findings  of  fact  and  conclusions  of  law  were 
afterwards  duly  reduced  to  writing  and  filed  pursuant  to 
the  statute.  The  court  found  the  facts  substantially  as 
alleged  in  the  separate  defense  in  the  respondents^  answer, 
except  in  relation  to  Bice's  possession  and  the  sale  of  the 
wheat  to  appellants.  As  to  these  matters,  it  found  that  the 
amount  of  wheat  sold  was  1552  bushels  at  62|  c^nts  per 
bushel.  That  when  appellants  were  negotiating  for  the 
wheat,  Rice  was  present  as  well  as  Rathbum  and  Thomas 
Hanna;  but  C.  B.  Hanna  was  not,  and  had  no  knowledge 
of  the  transaction.  Rice  claimed  that  he  had  the  right  to 
prevent  the  sale  or  removal  of  the  wheat  until  said  note 
should  be  paid,  and  forbid  its  sale  or  removal  until  payment 
of  the  note  should  be  made.  The  appellants  then  agreed 
with  Rice  that  they  would  satisfy  the  note  whenever  Rice 
withdrew  his  objections  and  permitted  the  sale  to  proceed. 
Sometime  after  this  the  appellants  paid  Rice  $600  and  took 
an  assignment  of  the  note. 

By  the  terms  of  the  written  agreement  executed  by  Rath- 
bum  and  Thomas  Hanna  at  the  time  of  the  sale,  no  part  of 
the  proceeds  was  to  be  applied  to  the  payriient  of  the  note 
in  dispute.  The  court  below  rendered  judgment  for  all  the 
respondents  for  their  costs.  Appellants,  being  dissatisfied 
with  this  decree,  appealed,  assigning  as  error  the  overruling 
of  their  demurrer  and  the  rendition  of  the  judgment  against 
them  on  the  facts  found  by  the  court  The  decision  on  the 
demurrer  was  correct  beyond  all  question.  The  facts  stated 
in  tiie  separate  defense  in  the  answer,  if  true,  exonerated  all 
the  respondents  from  liability- on  the  note  in  the  appeUants* 
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hands.  They  showed  that  it  had  been  fully  paid  and  satis- 
fied before  it  came  into  the  possession  of  the  appellants, 
and  besides  being  non-negotiable  the  appellants  had  actual 
knowledge  of  the  facts  constituting  such  payment  at  the 
time  they  affected  to  purchase  it  and  take  the  assignment. 
But  the  findings  of  fact  upon  which  the  judgment  was  ren- 
dered do  not  support  all  lihe  allegations  in  the  separate  de-* 
fense.  They  do  not  show  a  payment  of  thfe  note  as  therein 
set  forth.  They  do  not  establish  any  defense  to  the  action 
in  xavor  of  Rathbuin  and  Thomas  Hanna,  and  the  judgment 
as  to  them  is  clearly  erroneous,  but  they  do  make  otit  a 
complete  defense  for  C.  B.  Hanna,  the  surety.  (Brandt  on 
Suretyship  and  Guaranty,  sees.  17,  384  and  886;  Rogers  ^^ 
School  Trustees^  46  111.,  428;  Bubhard  v.  Ousney^  64  K 
Y.,  457.)  The  findings  in  this  case  show  that  Rice,  the 
payee  in  the  note  sued  upon,  while  the  same  was  still  in  his 
possession,  voluntarily  relinquished  his  right  to  the  posses- 
sion of  valuable  property  belonging  to  the  principal  debtors, 
which  he  was  entitled  to  hold  under  the  terms  of  his  lease 
as  security  until  the  note  should  be  paid. 

Such  property  was  more  than  sufficient  to  satisfy  the  note, 
and  his  recourse  to  it  to  obtain  payment  of  the  note  was 
lost  through  his  own  act  alone.  The  surety  thereby  became 
exonerated  from  any  further  liability  upon  the  note  in  his 
hands,  and  the  appellants  as  his  assignees,  with  notice,  oc- 
cupied no  better  position.  It  is  undoubtedly  true  that  the 
surety  should  have  answered  separately  if  he  intended  to 
avail  himself  of  matters  which  would  amount  to  a  defense 
for  himself  alone.  But  no  objection  upon  this  ground  ap- 
pears to  htre  beea  made  in. the  court  below  when  it  could 
and  doubtless  would  have  been  obviated  by  an  amendment, 
and  it'caniiofc  be  sfiicfessfully  urged  here. 

Appellants  do  not  claim  to  have  been  misled  as  to  the 

X.  Or«.— u 
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real  defense  which  C.  B.  Hanna,  as  surety,  intended  to  set 
up  in  the  answer,  and  did  in  fact  establish  by  his  proof. 
And  it  was  not  error  therefore  for  the  circuit  court  to  find 
the  facts  and  render  the  judgment  ^accordingly,  without 
directing  an  amendment.  But  as  the  judgment  of  the  cir- 
cuit court  was  in  favor  of  the  principal  debtors,  Rathbum 
and  Thomas  Hanna,  it  was  so  far  erroneous,  and  must,  to 
tliat  extent,  be  reversed  and  modified  and  a  judgment  en- 
tered against  them  for  the  amount  due  on  the  note  with 
costs.  As  to  C.  B.  Hanna,  the  judgment  is  affirmed  with- 
out oost& 


OREGONIAN  RAHLWAY  CO.  v.  WRIGHT. 

PkACTiCE — Bill  of  Exceptions — Exhibits. — Papers  attached  to  a  bill 
of  exceptions,  and  referred  to  therein  as  "hereunto  annexed,  marked 
exhibit  A,"  ^'Exhibit  B,"  etc.,  are  sufficiently  identified  as  parts  of 
the  bill,  although  not  marked  as  exhibits  in  any  manner. 

IdeMt-Judgment  Roll. — A  motion  for  a  new  trial  and  the  record  of 
the  proceedings  thereon,  form  no  part  of  the  judgment  roll  unless 
made  so  by  a  bill  of  exceptions  and  cannot  be  considered  on  ap- 
peal. 

Judgment  by  Agreement — Parol  Evidence. — W.  received  $70  from  a 
railroad  company  under  a  written  agreement  that  it  should  be  ap- 
plied on  any  judgment  for  damages  he  might  recover  in  an  action 
there  pending  for  the  condemnation  of  a  portion  of  his  land  for 
the  use  of  the  company  as  a  track  for  its  railroad.  Judgment  was 
afterwards  entered  by  consent  for  $150  damages,  and  $50  costs,  in 
favor  of  W.,  which  was  paid  and  the  land  condemned  to  the  com- 
pan/s  use.  Held,  That  W.  might  defend  in  an  action  afterwards 
brought  against  him  by  the  company  to  recover  said  sum  of  $70, 
as  overpaid  by  mistake,  by  alleging  and  proving  that  said  judcrment 
was  entered  in  pursuance  of  a  subsequent  parol  agreement  by 
which  he  was  to  receive  the  amount  of  such  judgment  in  addition 
to  said  sum  of  $70  previously  received  by  him  under  the  written 
contract,  and  that  such  defense  does  not  violate  the  principle  which 
forbids  the  admission  of  parol  evidence,  to  vary  or  alter  the  mean- 
ing of  written  instruments. 

Appeal  from  Marion  County.    The  &ctB  are  stated  in 
the  opinion. 
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ElUa  G.  Httffhes  tmd  J.  A.  Stratton^  for  appellant. 
Bonham  <t  Ramsey^  for  respondent 

By  the  Court,  Watson,  J. : 

The  appellant  brought  this  action  to  recover  the  dum  of 
$70  alleged  to  have  been  overpaid  to  the  respondent  by 
mistake.  The  facts  relied  upon  by  the  appellant .  to  estab- 
lish the  overpayment  were  in  substance  as  follows:  The 
appellant,  a  railroad  company,  had  commenced  an  action  in 
the  circuit  court  for  Marion  county  to  condemn  a  certain 
portion  of  respondent's  land  for  a  track  for  its  railroad. 
Pending  the  action,  and  before  a  trial  had  been  reached,  it 
paid  the  respondent,  through  its  agents,  the  sum.  of  $70 
under  a  written  agreement,  signed  by  such  agents,  as  well 
as  by  the  respondent,  by  the  terms  of  which  the  latter  was 
to  allow  the  company  to  use  so  much  of  his  land  as  it' 
needed  for  a  track  for  its  road  until  a  decision  could  be  ob- 
tained in  such  action.  The  $70  .to  be  deemed  as  paid  on 
account  of  any  judgment  for  damages  the  respondent  might 
recover  in  such  action,  and  if  it  should  prove  to  be  greater 
in  amount  than  such  judgment,  he  was  to  repay  the  exces& 
Afterwards,  judgment  was  entered  upon  consent  of  the 
parties  in  open  court,  for  the  condemnation  of  the  land,  in 
favor  of  appellant,  and  for  $150  damages,  and  $50  costs,  to 
respondent,  which  amounts  were  at  the  tune  paid  to  the 
respondent  The  appellanC  claimed  this  last  payment  was 
made  in  ignorance  of  the  former,  and  by  mistake,  and  that 
in  equity  and  good  conscience  the  respondent  ought  to  re- 
pay the  amount  so  overpaid  him. 

The  respondent  denied  there  was  any  mistake  or  overpay- 
ment, and  alleged,  in  effect,  that  said  judgment  was  entered, 
and  the  amount  thereof  paid  over  to  him  in  pursuance  of 
an  agreement  entered  into  between  himself  axLd  the  appelr 
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lant,  subsequent  to  the  execution  of  the  written  contract 
before  mentioned,  by  the  terms  of  which  he  was  to  permit 
judgment  to  be  entered  against  him  condemning  said  land 
to  the  use  of  the  appellant,  and  was  to  recover  judgment 
for  said  sum  of  $150  damages  and  $50  costs,  in  addition  to 
the  sum  of  $70  already  received  by  him.  The  appellant 
denied  having  entered  into  the  alleged  agreement 

Upon  this  issue,  the  cause  was  submitted  to  a  jury,  who 
found  for  the  respondent,  and  a  judgment  was  rendered  in 
his  favor  for  costs.  The  main  objection  urged  by  the  ap- 
pellant's counsel  to  secure  a  reveiml  of  this  judgment,  and 
the  only  one  which,  in  our  opinion,  it  is  in.  a  position  to 
make  on  the  appeal,  is  that  the  court  below,  oa  the  trial, 
admitted  evidence  on  the  part  of  the  respondent  to  establish 
a  parol  agreement  in  terms  corresponding  with  the  agree- 
ment set  up  in  his  answer. 

It  has  been  urged  in  support  of  the  objection,  that  the 
admission  of  this  testimony  was  a  violation  of  the  cardinal 
principle  forbidding  the  introduction  of  parol  evidence  to 
vary  or  alter  the  meaning  of  written  contracts.  But  it  had 
no  such  effect  as  to  the  previous  written  agreement.  For 
it  was  a  new  and  distinct  agreement,  and,  if  supported  by 
a  sufficient  consideration,  supplanted  the  previous  writt^i 
one.  (1  Greenleaf  on  Ev.,  sees.  308  and  304.)  And  the 
compromise  of  the  action  to  condemn  the  respondent's  land 
for  the  use  of  the  railroad  c(»npany,  and  his  acceptance  of 
a  sum  certain  as  damage  and  costs,  when  possibly  he  might 
have  prevented  any  oondenmation,  or  have  recovered  a  much 
larger  amount  as  damages  and  costs,  was  undoubtedly  a 
valid  consideration  for  the  parol  agreement. 

^It  is  indeed  necessary  that  the  consideration  should  be 
of  some  value,  but  it  is  sufficknt^  as  we  have  said,  if .  it  be 
of  alight  value  only,  or  even  if  it  be  such  as  could  be  valur 
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able  to  tlie  party  promising,  eg.,  the  compromise  or  aban- 
doBment  of  a  doubtful  ri^t  is  a  sufficient  consideration  for 
a  contract  even  when  it  turns  out  that  thp  point  given  \ip 
was  in  truth  against  the  promise."  (1  Chitty  on  Contracts, 
29.)  Nor  did  this  evidence  have  any  tendency  to  alter  or 
vary  the  meaning  of  the  judgment  entered  by  the  consent 
of  both  parties,  and  by  the  terms  of  which  they  were  as 
completely  concluded,  so  far  as  the  introduction  of  parol 
evidence  to  vary  or  alter  their  meaning  was  concerned,  as 
though  it  had  been  a  written  contract,  executed  by  them  in 
the  most  formal  manner.  That  judgment  merely  evidenced 
an  agreement  to  estimate  the  damage  at  the  sum  of  $150 
and  the  costs  at  $50.  The  parol  agreement  for  the  com- 
promise did  not,  in  any  manner,  conflict  with  any  provision 
in  the  judgment,  or  have  any  tendency  to  vary  or  alter  its 
meaning  and  effect.  It  was  as  distinct  from  the  judgment 
itself  as  it  was  from  the  previous  written  contract,  and  was 
supported  by  a  distinct  consideration  of  its  own. 

The  respondent's  consent  to  the  entry  of  the  judgment 
just  as  it  was,  was  the  consideration  for  the  parol  agreement 
by  which  he  was  to  have  the  $70  already  received,  in  addi- 
tion to  the  amount  of  such  judgment.  If  he  did  agree,  as 
the  judgment  recites,  that  his  actual  damage  was  only  $150, 
it  was  not  equivalent  to  a  declaration  that  he  was  only  to 
receive  that  much  regardless  of  the  terms  of  the  com- 
promise, in  accordance  with  which  such  judgment  was  en- 
tered. There  was  no  contradiction  of  the  terms  or  meaning 
of  the  judgment  in  the  respondent's  claim  under  the  parol 
agreement.  On  the  contrary,  we  think  there  is  perfect  con- 
sistency between  them,  and  that  the  parol  agreement,  if 
proved,  which  was  for  the  jury  to  determine,  was  a  good 
defense  to  the  action. 

We  have  discussed  this  qtiestion  on  the  assumption  that 
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to  the  respondent's  case..  Jf  the  appellants  were  right  as  to 
the  legal  presumption  from  the  marks  upon  the  note,  the 
non-suit  should  have  been  granted.  Such  marks  would 
afford  prima  facie  proof  that  whoever  placed  them  on  the 
note  intended  to  cancel  and  extinguish  itb 

^'If  a  promissory  note  or  bon4  should  chance  to  be  foupd 
in  the  hands  of  the  debtor,  or  if  it  be  crossed,  razed  or  torn 
in  pieces,  either  of  these  circumstances  will  create  a  pre- 
sumption that  it  has  been  acquitted;  which  presumption 
will  remain  until  dear  proof  be  brought  that  the  debt  is 
still  owing."  (Phillipps  on  Evidence,  676,  note  192;  Gar- 
lock  V.  Geoatner^  7  Wend.,  198;  Pahner  v.  Guernsey^  7 
Wend.,  248.) 

But  unless  there  be  somo.  ground  for  imputing  such  an 
act  to  the  person  having  the  legal  right  to  cancel  and  extin- 
guish the  obligation  of  the  instrument  upon  which  the  marks 
appear,  there  is  no  room  for  such  presumption.  Such  an  act 
by  a  mere  stranger  would  only  amount  to  a  spoliation,  and 
in  no  manner  affect  the  obligation  of  the  instrument.  {Lvb- 
hering  v.  Kohlhreck&i*^  22  Mo.,  596;  Davis  v.  Tenney^  1 
Met  221;  Hay  den  v.  Goodnow^  89  Conn.,  164;  Bailey  v, 
Taylor^  11  Conn.,  531;  Crabtree  v.  Clarh^  20  Maine,  337; 
1  Greenleaf  on  Evidence,  sec.  666.) 

The  answer  in  this  case  shows  that  the  attempted  cancel- 
lation of  the  note  was  the  act  of  Ladd  &  Tilton,  after  re- 
spondent had  paid  them  the  whole  amount  due  upon  it,  and 
after  their  power  to  do  so  had  ceased.  There  was  no  ground 
for  any  inference  from  the  proof  introduced,  at  the  time 
respondent  rested  his  case,  that  the  marks  were  placed  on 
the  note  by  his  authority  or  with  his  sanction,  or  that  Ladd 
&  Tilton  had  any  right  to  cancel  it  We  think,  therefore, 
that  the  presumption  of  dischargei  contended  for  by  the  ap- 
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pellants,  did  not  exist,  and  that  the  denial  of  the  non-suit 
was  proper. 

The  appellants  offered  testimony  on  the  trial  to  prove 
that  Manciet  had  money  on  deposit  at  Ladd  &  Tilton's  bank, 
'when  the  note  in  suit  was  executed,  which  the  court  below 
refused  to  admit  They  claim  that  this  refusal  was  error. 
But  they  concede  that  Manciet  was  liable  to  Ladd  &  Tilton 
in  the  amoimt  for  which  the  note  in  suit  was  given,  and 
tliat  it  was  deposited  in  payment  of  such  previous  indebted- 
ness, and  we  are  at  a  loss  to  perceive  the  bearing  of  the 
evidence  which  was  offered  by  them  and  rejected  by  the 
court.  The  argument  in  favor  of  its  admission  assumes,  as 
a  legal  inference,  that  a  debtor  possessing  available  means 
for  the  present  payment  of  his  debt,  will  not  obligate  him- 
self for  its  future  payment;  that  being  in  no  need  of  credit, 
he  could  not  have  stipulated  for  credit;  that  he  must  be 
presumed  to  have  signed  a  note  payable  at  a  future  day,  and 
designed  to  be  applied  in  payment  of  his  own  debt,  as  an 
accommodation  maker,  from  the  mere  circumstance  of  his 
ability  to  make  present  payment.  The  evidence  offered  in 
this  instance  seems  to  us  to  have  been  clearly  irrelevant, 
and  should  have  been  excluded. 

The  last  point  we  deem  necessary  to  examine  is  in  refer- 
ence to  the  second  finding  of  fact  Appellants  claim  that 
this  finding  shows  that  the  note  in  suit  was  delivered  to  the 
bank  of  Ladd  &  Tilton  as  the  property  of  Manciet,  and 
thereby  became  extinguished.  If  such  was  the  character  of 
the  transfer  to  Ladd  &  Tilton,  the  result  claimed  would  cer- 
tainly have  followed.  The  language  of  the  finding  is  that  the 
respondent  'indorsed  the  note  and  turned  it  over  to  the 
bank  of  Ladd  ft  Tilton  for  the  benefit  of  Pierre  Mandet" 
Ordinarity  this  language  would  convey  the  meaning  which 
the  appellants  ccmtend  for.    But  it  ia  averred  in  the  plead- 
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ings  of  both  parties  that  the  note  was  delivered  to  I^dd  A 
Tilton  in  payment  and  discharge  of  Manciet's  antecedent 
liability  to  tiiem  as  indorser  of  E.  H.  Whitlock's  note.  The 
note  then  must  have  become  Ladd  &  Tilton's  property,  and 
the  only  "benefit"  accruing  to  Manciet — the  liquidation  of 
his  previous  debt.  And  as  the  employment  of  the  words 
used  in  thia  sense  would  support  the  judgment,  and  in  that 
contended  for  by  appellants  would  not,  they  should  be  so 
interpreted.  Such  a  construction  both  comports  with  the 
pleadings  of  the  parties  and  sustains  the  judgment,  and,  we 
have  no  doubt,  accords  with  the  real  intention  of  the  court 
The  findings,  as  a  whole,  we  deem  sufficient  to  support  the 
judgment,  and,  while  not  very  full,  to  embrace  substantially 
all  the  material  issues.  The  judgment  must  be  affirmed. 
Judgment  affirmed. 


LUHRS  V.  STURTEVANT. 

Nuisances — Public— Abatement.— A  court  of  equity  ought  not  to  in- 
terfere to  prevent  a  public  nuisance,  or  to  abate  one  already  exist- 
ing, at  the  instance  of  a  private  party,  unless  he  shows  a  special  in- 
jury distinct  from  the  public,  justly  apprehended,  or  actually  sus- 
tained. 

PuBUC  Highway — Obstruction  of,  a  Pubuc  Nuisance.— The  obstruc- 
tion of  a  public  highway  is  a  public  nuisance,  but  this  of  itself  is 
not  sufficient  to  justify  the  interposition  of  equity,  unless  the  plain- 
tiff sustains  some  private,  direct  and  material  damage  beyond  the 
public  at  large. 

Idem — Pleading. — ^Where  it  does  not  appear  from  the  complaint  that 
the  property  of  the  plaintiff  adjoins  the  alleged  road,  or  that  bil 
only  means  of  access  to  and  from  it  is  over  and  along  such  road, 
or  that  the  road  obstructed  is  the  only  highway  whidi  connects  his 
farm  with  the  store  and  school  house  m  question,  and  no  spedaJ 
injury  to  his  property  is  averred,  nor  personal  injury  outside  of 
the  inconvenience  he  experiences  from  the  obstruction  of  the  higb* 
way  in  common  with  all  the  people;  Held,.Thait  <ucfa  complaint 
does  not  state  facts  sufficient  to  authorize  the  interposition  of 
equity  at  the  instance  of  a  private  party. 

]B||H. — Facta  must  be  alleged,  and  specifications  of  the  injury  made,  so 
that  the  court  can  understand'  how  and  ta  what  esteot  there  win 

4     4q  injury;!      j  ...,.,  i^  r     ' 
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EgunABLE  Reuef-^Whew  Granted  Private  Party.— When  the  right 
of  the  public  to  the  use  of  a  highway  is  clear,  and  the  obstruction 
of  it  seriously  affects  the  value  and  substance  of  an  individual's 
estate,  or  he  suffers  an  injury  distinct  from  the  public,  as  a  conse- 
quence of  such  obstruction,  equity  will  afford  relief  and  abate  such 
nuisance/ 

Appeal  frond  Wasco  County. 
John  J.  Balleray,  for  appellant. 
Ludan  Everts^  for  respondent. 
By  the  Court,  Lobd,  C.  J»: 

This  is  a  suit  in  equity  to  enjoin  an  obstruction  of  an 
alleged  public  highway.  Substantially,  the  complainant 
alleges  for  himself  and  on  behalf  of  all  other  ;>ersons  simi- 
larly interested,  that  he  owns  and  resides  on  a  farm  on  the 
east  side  of  the  east  fork  of  Birch  creek,  in  Umatilla  county ; 
that  the  sdiool  house  of  the  district  and  the  store  at  which 
he  has  been  accustomed  to  trade,  are  situated  on  the  west 
side  of  said  creek,  and  in  or  near  a  village  known  as  Mount 
Pleasant;  that  a  public  highway  extends  through  said  vil- 
lage in  an  east  and  west  direction ;  that  plaintiff  has  for  a 
number  of  years  been  in  the  habit  of  passing  over  said  high- 
way to  said  school  house  and  store,  and  that  on  or  about  the 
18th  day  of  November,  1878,  the  defendant  obstructed  said 
highway  by  building  fences  across  it,  so  that  the  plaintiff 
and  the  traveling  public  generally,  could  not  pass  over  it  in 
the  manner  they  had  been  accustomed  to  do,  and  to  the 
damage  of  plaintiff  in  the  sum  of  one  hundred  dollars. 

Our  first  inquiry  is,  do  these  facts  justify  the  awarding 
of  an  injunction  f  A  court  of  equity  ought  not  to  interfere 
to  prevent  a  public  nuisance,  or  to  abate  one  already  exist- 
ing, at  the  instance  of  a  private  party,  unless  he  shows  a 
special  injury  distinct  firom  the  public,  actually  sustained  or 
justly  apprdiended.  Hie  cbstraolion  of  a  public-  highway 
isi  ^tboiit  d^iidbii  a  {ifublic 'nmfianQaf 'but  this  oi  itself  is 
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not  sufficient  to  justify  the  interposition  of  equity  in  behalf 
of  the  plaintiff,  unless  he  sustains  some  private,  direct  and 
material  damage  beyond  the  public  at  large.  Mr.  High 
says :  "No  principle  of  law  is  more  clearly  established  than 
that  private  persons  seeking  the  aid  of  equity  to  restrain  a 
public  nuisance  must  show  some  special  injury  peculiar  to 
themselves,  aside  from  and  independent  of  the  general  in- 
jury to  the  public."  (High  on  Injunctions,  sec.  762  and 
note.)  This  is  a  plain  rule,  andy  as  the  authorities  indicate, 
.inflexibly  adhered  to  in  cases  of  this  character.  {Irvin  v. 
Dixon,  9  How.,  (U.  S.)  26;  6  Johns.  Ch.,  489;  Angell  on 
Highways,  sees.  280-284;  Story's  Eq.  Jur.,  sea  924;  High 
on  Injunctions,  sec  816  and  note.) 

Now  do  the  facts  alleged  show  that  the  plaintiff  has  suf- 
fered any  special  or  peculiar  injury,  either  in  his  person  or 
estate,  which  is  not  common  to  all  the  people  it  the  vicinity 
of  this  road,  by  reason  of  the  obstruction  complained  of? 
It  cannot  be  detected  from  the  complaint  that  the  farm  of 
the  plaintiff  adjoins  the  alleged  road,  or  that  his  only  means 
of  access  to  and  from  it  are  over  and  along  said  road,  or  that 
this  road  is  the  only  highway  which  connects  the  farm  of 
the  plaintiff  with  the  school  house  and  store  in  question. 
No  special  injury  to  his  property  is  averred,  nor  any  per- 
sonal injury  .alleged  to  exist,  outside  of  the  inconvenience 
he  experiences  from  the  obstruction  of  the  highway  in  com- 
mon with  all  the  people.  From  his  alleged  habit  of  passing 
over  the  road  to  the  store  or  school  house,  it  might  possibly 
be  inferred  that  the  plaintiff  had  more  frequent  occasion  to 
travel  over  the  road  than  the  public  generally,  and  coDse- 
quently  the  inconvenience  or  annoyance  to  him  was  greater, 
but  this  would  be  a  difference  only  in  degree  and  not  in 
kind.  Still  it  is  not  apparent  in  this  respect,  that  hb  suffers 
any  inconvenienee  from  the  obstniotioii  not  common  to  all» 
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certainly  no  peculiar  .or  special  injury  to  liim  independent 
of  the  general  injuzy  to  the  public 

'  In  McCowan^  et  al.  v.  Whdteaides^  31  Ind.,  236,  the  only 
averments  in  any  way  connecting  the  plaintiffs,  with  the 
highway  were  ^^that  it  is  their  usual,  convenient,  and  neces- 
sary route  by  travel  from  their  houses,  which  are  all  on  or 
in  the  vicinit^r  of  the  road  to  Wabash,  their  market  town 
and  usual  place  of  business,  and  that  without  greater  or  less 
circuity,  when  the  road  is  so  obstructed,  they  and  each  of 
them  have  no  other  means,  nor  have  the  public  wishing  to 
use  the  road,  of  going  to  and  fro,  as  they  have  a  right  to 
do  for  business,  comfort  and  pleasure" — ^and  upon  demurrer, 
Gregory,  J.,  said : .  ^'In  the  case  at  bar,  if  the  bill  had  been 
filed  by  some  one  whose  lands  bordered  on  the  road,  and 
facts  had  been  averred  showing  an  injury  to  the  lands  of 
the  plaintiff  by  reason  of  the  nuisance,  then  undoubtedly  a 
remedy  would  have  been  afforded.  It  is  averred  that  the 
houses  of  plaintiff  are  all  on,  or  in  the  vicinity  of  the  road. 
Under  this  allegation  they  may  all  be  in  the  vicinity,  and 
not  on  the  road." 

In  Dawson  v,  St,  Paul  Fir^  Inmranoe  Co.^  16  Minn.^ 
138,  the  court  said :  '^Neither  does  it  appear  that,  the  plain- 
tiff  is  the  owner  of  or  in  the  occupation  of  any  premises 
fronting  upon  and  adjacent  to  St  Charles  street,  from  which 
fact,  according  to  some  of  the  cases,  special  and  peculiar 
<]amages,  (though  nominal  in  amount,)  might  be  inferred. 

In  Houghton  v.  Harvey^  83  Iowa,  204,  the  special  injury 
to  the  plaintiff  occasioned  by  the  obstruction  of  the  high- 
way, distinct  from  the  public,  was  that  ^^it  was  the  only 
passable  route,  at  times,  from  his  home  to  Des  Moines  and 
rto  his  timber,"  and  the  court  held  upon  demurrer  to  the 
-complaint  that  the  facts  stated  a  case  of  injury  distinct  from 
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the  public,  as  a  consequence  of  a  public  nuisance,  and  that 
the  plaintiflP  was  entitled  to  an  injunction. 

In  Pettibone,  et  al.  v.  Hamilton^  et  al.^  40  Wis.,  415,  the 
court  say :  "If  the  plaintiffs  will  suffer  private  and  special 
injury  by  the  closing  up  of  Darling  Place — ^injury  not  com- 
mon to  the  whole  public — they  can  maintain  an  action  in 
equity  to  prevent  the  threatened  injury.  And  it  is  the  set- 
tled law  of  this  state  that  an  obstruction  which  prevents  the 
lawful  use  of  a  public  street  or  highway,  besides  being  a 
public  nuisance,  is  a  special  injury  to  the  adjoining  lot 
owners,  and  when  such  an  obstruction  is  threatened,  they 
may  proceed  in  a  court  of  equity  to  prevent  it."  {Walker 
v.Shepardson^  2  Wis.,  384;  Bai^nes  v.  Racine^  4  Wis^ 
454;  Waiiams  v.  Smith,  22  Wis.,  594:) 

These  cases  carry  the  doctrine  of  equitable  intervention 
by  injunction,  for  the  purpose  of  preventing  or  abating  a 
public  nuisance  at  the  instance  of  a  private  party,  to  as  great 
an  extent  as  any  which  have  come  under  our  observmtion, 
and  a  glance  at  th^  facts  stated  in  this  complaint  will  suffice 
to  show  that  they  do  not  come  within  the  scope  of  the  prin- 
ciple announced  by  any  of  them.  Facts  must  be  stated  and 
specifications  of  the  injury  made,  so  that  the  court  may 
understand  how  and  to  what  extent  there  will  be  injury. 
Unless  this  is  done,  equity  will  refuse  to  interfere  by  tiie 
extraordinary  remedy  of  injunction.  Tliere  is  no  doubt 
when  the  right  of  the  public  to  the  use  of  the  highway  is 
clear,  and  the  obstruction  of  it  seriously  affects  the  value 
and  substance  of  an  individual's  estate,  or  in  short,  he  suffers 
an  injury  distinct  from  the  public,  as  a  consequence  of  sudi 
obstruction,  equity  will  afford  relief  and  abate  such  nuisanoe. 
{Green  v.  Oakes,  17  111.,  249;  Thd  Mohawk  Bridge  Oo.^. 
The  U.  and  S.  R.  R,  Co.^  6  Paige,  M3;  Jerome  ^,  fiosa^ 
7  John.  Ch.,  822;  High  on  Injunctions,  sec.  816  and  note.) 
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From  these  views,  it  results  that  the  decree  is  reversed,  and 
the  bill  dismissed. 
Decree  reversed* 


LONG  AND  SPAUE  v.  LANDER. 

Attorneys— Opening  Statbicent  to  Jusy.— A  x>arty  may,  in  the  open- 
ing statement  of  his  case,  designate  briefly  the  particular  facts  he 
expects  to  prove,  and  the  evidence  he  intends  to  offer  for  that  pur- 
pose; but  it  is  llie  province  of  the  court  to  prevent  any  abuse  of 
this  privilege. 

Declarations  as  to  Title. — ^Evidence  tending  to  prove  a  motive  for 
falsehood  in  making  declarations  in  disparagement  of  title,  is  ad* 
missible  to  impeach  the  credit  otherwise  due  them,  as  being  against 
the  declarant's  interest. 

Witnesses — Cross-examination. — It  is  in  the  discretion  of  the  court 
to  permit  a  party  to  interrogate  a  witness  during  cross-examina- 
tion, as  to  matters  not  connected  with  his  direct  examination,  but 
relevant  to  the  issue,  subject  to  the  same  rules  as  on  examination 
in  chief. 

Husband  and  Wife — ^Incompetency  to  Testify. — Neither  husband- nor 
wife  can  be  examined  as  a  witness  for  or  against  the  other,  during 
the  marriage  or  afterwards,  without  the  other's  consent,  as  to  any 
communication  made  by  one  to  the  other  during  marriage;  and  the 
failure  of  the  attorney  to  make  a  suitable  objection,  will  not,  where 
such  consent  is  wanting,  render  the  witness  competent.  But,  upon 
appeal  from  a  judgment  in  an  action  at  law,  it  will  be  presumed,  in 
support  of  the  judgment,  that  such  consent  was  given,  where  the 
.  record  does  not  show  the  contrary. 

4 

Appeal  from  Douglas  County.    The  facts  are  stated  in 
the  opinioiL 

WiUiam  B.  WtlKsj  for  appellants 

Sermon  ds  BaU^  for  respondenti 

By  the  Court,  Watson,  J.: 

The  appellants,  claiming  title  to  the  land  in  dispute  as 

L 

heirs  of  their  brother  Daniel  Carland,  Jr.,  deceased,  brought 
this  action  to  recover  the  possession  of  the  same  against  the 
respondent,  who  d!eraigned'  title  under  an  execution  sale 
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thereof,  as  the  property  of  Daniel  Carlaud,  Sr.  The  only 
'material  issue  submitted  to  the  jury  was  whether  a  deed 
executed  by  Charles  Brady  for  the  premises  ,tQ  "Daniel  Car- 
land"  was  intended  for  the  son  or  father,  both  being  aUve 
when  the  deed  was  executed,  and  bearing  the  same  name. 

The  jury  found  for  the  respondent,  ajid  judgment  was 
rendered  accordingly.  The  bill  of  exceptions  shows  that 
respondent's  counsel,  in  making  his  opening  statement  in 
the  court  below,  took  occasion  to  detail  the  evidence  which 
would  be  offered  by  the  defense,  and  the  facts  it  would 
prove;  to  which  course  appellants  objected,  and  their  ob- 
jection being  overruled,  took  an  exception.  They  claim 
here  that  this  was  error  as  sanctioning  an  abuse  of  the 
privilege  conferred  by  subd.  1,  sec.  194,  of  the  civil  code, 
which  provides :  "The  plaintiff  shall  state  briefly  his  cause 
of  action  and  the  issue  to  be  tried ;  the  defendant  shall  then 
in  like  manner  state  his  defense  and  counter  claim."  Ac- 
cording to  appellants'  theory,  parties  must  be  confined,  in 
their  opening  statements,  to  the  general  allegations  and 
issues  in  the  pleadings,  and  not  to  be  permitted  to  specify 
the  particular  facts  upon  which  they  rely  to  establish  such 
allegations,  and  to  which  they  design  to  direct  their  proofs. 
But  such  has  never  been  the  practice,  and  cannot  be  the 
law. 

The  manifest  object  of  such  statements  is  to  enable  each 
party  to  direct  the  attention  of  the  court  and  jury  to  the 
particular  facts  which  he  proposes  to  establish  by  evidence 
in  support  of  the  general  allegations  in  his  pleadings,  and 
to  designate  the  application  of  the  evidence  intended  to  be 
introduced,  to  its  appropriate  issue.  Each  party  does,  in 
this  manner,  "state  briefly  his  cause  of  action  or  defense," 
as  it  lies  in  his  proofs,  in  which  form  it  must  be  presented 
to  the  consideration  of  the  jury.    By  this  means,  the  jury 
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are  assisted  iB  reooiving  and  weighing  the  evidence  upon 
each  particular  issue,  and  the  adversary  party  is  protected 
against  surprise.  It  is  possible  that  this  privilege  may 
fometimes  be  abused,  and  matters  pliesented  to  the  jury 
which  the  party  making  the  statement  either  cannot  prove, 
or  would  have  no  right  to  prove,  to  the  substantial  injury 
of  the  opposite  party.  But  it  is  the  duty  of  the  circuit 
courts  to  prevent  such  abuses,  and  their  power  to  do  so  is 
ample.  And  every  legal  presumption  will  be  indulged  in 
here,  that  such  duty  has  been  faithfully  discharged.  But 
the  record  here  does  not  show  that  the  opening  statement  of 
respondent's  counsel  embraced  anything  whiqh  might  not 
properly  be  stated,  and  the  court  below  did  not  err  in  overr 
ruling  appellants'  objection  thereto. 

The  next  exception  taken  by  appellants  was  to  the  ruling 
of  the  circuit  court  allowing  the  respondent  to  ask  J.  M^ 
Arrington,  a  witness  introduced  by  them,  the  following 
question,  upon  his  cross-examination :  ''State  what  you  knoijr 
of  old  man  Garland  conveying  his  property  to  young  Daijt 
Carland/'  The  ground  of  appellants'  objection  to  the  al- 
lowance of  this  question  was,  that  it  was  immaterial,  irrele- 
vant and  not  in  response  to  the  direct  examination.  At: 
rington  had  testified  on  his  direct  examination  that  he  was 
an  intimate  acquaintance  of  both  Garlands,  and  was  fre- 
quently at  their  house.  That  he  saw  young  Garland  give 
Charles  Brady  a  horse,  saddle  and  bridle  which  he  himself 
had  traded  to  young  Garland  as  a  payment  on  the  purchase 
of  the  land  in  dispute;  and  both  before  and  after  this  trans- 
action, had  heard  the  elder  Garland  speak  of  the  land  as  be- 
longing to  the  yoimger  Garland.  The  bill  of  exceptions 
states  that  this  and  some  other  evidence  of  the  same  charac- 
ter was  admitted  to  show  a  motive  in  the  elder  Garland  for 
making  these  declarations,  to  cover  up  and  conceal  his  prop- 

X.  Ore.— It 
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ertj  from  his  creditors,  and  for  no  other  purpose.  In  an- 
swer to  the  question,  the  witness  stated  that  about  a  year 
after  Brady  sold  the  land  in  dispute,  he  (witness)  drew  up 
some  conveyances  of  land  from  the  elder  Garland  to  the 
younger,  and  the  former  said  that  Hemeberg  was  trying  to 
cheat  him  and  collect  a  debt  that  had  been  paid  before. 

We  think  this  evidence  was  mc  orial  and  relevant  to  ex- 
plain the  declarations  attributed  to  the  elder  Garland,  and 
to  enable  the  jury  to  determine  what  measure  of  credit 
should  be  given  them.  It  tended  to  show  a  motive  for  a 
false  statement  in  respect  to  the  ownership  of  the  land, 
which,  in  the  absence  of  any  such  circumstances,  would 
have  appeared  to  have  been  against  his  interest,  and  tiiere- 
fore  entitled  to  great  consideration.  The  objection  that  the 
question  was  inadmissible  on  cross-examination,  if  well 
taken,  will  not  support  the  exception.  By  interrogating 
the  witness  as  to  matters  not  connected  with  any  facts  stated 
in  his  direct  examination,  the  respondent  made  him  his 
own  witness,  and  was  subject  to  the  same  rules  which  gov- 
erned the  examination  in  chief;  and  it  was  discretionary 
with  the  circuit  court  whether  the  testimony  should  be  in- 
troduced then,  or  at  a  subsequent  stage  of  the  trial.  Our 
statute  plainly  contemplates  this  course.  Sec  827  of  the 
civil  code  provides:  "The  adverse  party  may  cross-examine 
the  witness  as  to  any  matter  stated  in  his  direct  examina- 
tion or  connected  therewith,  and  in  so  doing  may  put  lead- 
ing  questions,  but  if  he  examine  him  as  to  other  matters, 
such  examination  is  to  be  subject  to  the  same  rules  as  a  di- 
rect examination.^'  (Carn/irnonwealth  v.  Eastman  and  others^ 
1  Gush.,  217.) 

The  testimony  of  L.  F.  Mosher,  and  the  records  from  the 
U.  S.  Land  Office,  produced  and  identified  by  the  witness  J. 
0.  Fullerton,  were  introduced  by  respondent  for  the  same 
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purpose  as  the  testimony  of  «.e  witoess  Arrington,  in  refer- 
ence  to  the  sale  of  property  from  the  elder  to  the  younger 
Carland,  and  were  admissible  on  the  same  ground.  The 
last  exception  to  be  considered  was  taken  to  the  ruling  of 
the  court  below  admitting,  over  the  objection  of  appellants, 
the  testimony  of  Samuel  Fuller,  on  behalf  of  the  respond- 
ent. The  respondent  called  Fuller  as  a  witness,  and  asked 
him  this  question :  "State  what  Mrs.  E.  J.  Long  told  you 
that  Daniel  Garland,  Jr.,  told  her  in  regard  to  this  land." 
Appellants  objected,  the  objection  was  overruled  and  they 
excepted.  The  witness  answered,  "Mrs.  E.  J.  Long,  then 
Mrs.  Fuller,  my  wife,  told  me,  in  the  year  1868,  that  Dan. 
Garland,  Jr.,  told  her  that  Hemeberg  had  sold  all  of  his  fa- 
ther's (Daniel  Garland,  Sr.)  property;  that  he  had  even  sold 
the  land  that  he  (Dan.  Garland,  Sr.)  had  bought  of  Brady." 
It  does  not  appear  from  the  bill  of  exceptions  whether  Mrs. 
Long,  one  of  the  appellants,  was  present  at  the  trial  or  was 
examined  as  a  witness  in  her  own  behalf,  or  consented  that 
Fuller,  her  former  husband,  might  be  examined  as  a  wit- 
ness against  her.  Passing  over  the  suggestion  of  respon- 
dents counsel,  that  the  objection  was  too  general  to  form 
the  basis  of  an  exception,  if  the  testimony  was  relevant  in 
any  view,  and  assuming  that  it  would  not  have  been  com- 
petent, even  if  no  objection  had  been  interposed  without 
Mrs.  Long's  consenting  to  its  introduction,  we  are  brought 
to  the  consideration  of  the  presumption  which  is  to  govern 
in  this  state  of  the  record.  And  we  regard  the  rule  to  be 
well  settled  in  this  court,  that  the  presumption  in  favor  of 
the  correctness  of  the  ruling  in  the  court  below  must  pre- 
vail under  such  circumstances.  We  must  presume,  in  sup- 
port of  that  ruling,  however  the  fact  may  have  been,  that 
the  witness  was  rendered  competent,  either  by  her  own  ex- 
amination as  a  witness  in  her  own  behalf,  which  would  have 
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been  equivalent  to  her  consent,  under  sec.  708  of  the  civil 
code,  or  by  her  actual  consent,  express  or  implied,  although 
not  appearing  by  the  record  to  have  been  given.  The  rec- 
ord does  not  show,  at  any  rate,  that  her  consent  was  not 
given,  and  we  must,  in  favor  of  the  validity  of  the  ruling 
below,  presume  that  it  was  given  in  some  of  the  modes  in- 
dicated. 

This  view  is  not  in  conflict  with  the  doctrine  laid  down  in 
Hubble  V.  Grant,  39  Mich.,  641.  There  the  entire  record 
was  before  the  supreme  court  of  Michigan  on  an  appeal  from 
a  decree  in  a  suit  in  equity.  The  case  was  there  for  trial  de 
aovo^  and  the  court  held  that  as  the  wife's  consent  to  the 
examination  of  her  husband  as  a  witness  against  herself  in 
the  case  did  not  appear  to  have  been  given,  his  testimony 
was  incompetont  and  inadmissible,  although  her  counsel  had 
not  objected  to  it  when  it  was  offered. 

As  to  the  furtlier  objection,  that  the  admission  of  Mrs. 
Ijong,  although  a  party  to  the  record,  was  incompetent  to 
prove  the  alleged  declaration  of  Daniel  Carland,  Jr.,  de- 
ceased, we  are  satisfied  that  it  cannot  be  sustained.  The 
fact  to  be  proved  was  that  he  made  such  declaration,  and 
we  perceive  no  reason  for  holding  that  her  admission  that 
he  did  make.it  should  not  be  received  as  evidence  against 
her.  (Greenleaf  on  Ev.,  sec.  189;  Edgar  v.  Richardson^  33 
Ohio  St.,  681;  2  Wharton  Ev.,  sees.  1076-1077,  and  notes.) 

The  conclusion  we  have  reached,  upon  a  consideration  of 
all  the  points  presented  by  appellants  is,  that  there  was  no 
error,  and  the  judgment  must  be  affirmed* 

Judgment  affirmed. 
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KEABNEY  «.  SNODGRASS  AND  MINOR. 
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JxntT— Instructions— Vekbict.— It  is  error  for  the  court  to  instrtict  the 
jury  to  find  a  verdict  for  a  party  to  the  action,  if  tbey  determine  a 
particular  issue  in  a  certain  manner,  when  other  distinct  and  ma- 
terial issues  are  presented  hy  the  pleadings  and  controverted  by 
the  evidence  to  such  an  extent  as  to  render  their  submission  to  the 
jury  proper  and  necessary. 

Appeal  from  Umatilla  Ck>iiiity.  The  facts  are  given  in 
the  opinion. 

W.  W.  Thayer,  for  appellants. 

Lucien  Everts,  for  respondent. 

By  the  Court,  Watson,  J. : 

The  respondent  brought  this  action  against  T.  H.  Foster, 
Benj.  Beeves,  K.  O.  Thompson,  and  the  appellants,  W.  J. 
Snodgrass  and  T.  F.  Minor,  in  the  circuit  court  for  Umatilla 
county,  on  a  promissory  note,  of  which  the  following  is  a 
copy: 

"2G08.50.  Pilot  Bock,  Or.,  May  26, '80. 

On  or  before  November  25th,  1880,  after  date,  without 
grace,  we  promise  to  pay  to  the  order  of  E.  S.  Karney,  two 
thousand  six  hundred  and  eight  and  50-100  dollars,  paya- 
ble only  in  gold  coin  of  the  United  States  of  America,  with 
interest  thereon  in  like  gold  coin,  at  the  rate  of  one  per  cent, 
per  month  from  date  until  paid,  for  value  received. 

T.  H.  f'osTER,  Beeves  A  Go. 

E.  G.  Thompson." 

•  . 

He  alleges  i&  his  oomplaint  that  said. note  was  made  and 
delivered  to  him  by  all  of  said  defendants,  and  that  at  the 
date  oi  the  «Kec«tio&  thereof,  said  Foeter,  Beeves,  Snod- 
grass and  Minor  ^ere  partners,  and  doing  business  in 
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Umatilla  county  and  elsewhere,  under  the  firm  name  and 
style  of  T.  H.  Foster,  Reeves  &  Co.'^ 

The  appellants,  Snodgrass  and  Minor,  answered  the  oom<^ 
plaint,  denying  ^^that  at  the  time  mentioned  therein,  or  at 
any  other  time,  said  Foster,  Reeves,  Snodgrass  and  Minor, 
or  any  of  them  except  said  Foster  and  Reeves,  were  part- 
ners, or  doing  business  in  Umatilla  county,  or  elsewhere, 
under  the  firm  name  of  T.  H.  Foster,  Reeves  &  Co.,  or  un- 
der any  other  name  except  as  hereinafter  stated,"  denying 
the  marking  and  delivery  of  the  note,  and  alleging  that  on 
March  20,  1880,  and  long  after  said  Foster  and  Reeves  had 
purchased  the  band  of  cattle  from  Kearney  for  which  the 
note  in  suit  was  given,  they,  as  partners,  under  the  firm 
name  of  Snodgrass  &  Minor,  entered  into  an  agreement  with 
said  firm  of  Foster  and  Reeves,  by  the  terms  of  which  said 
firm  of  Snodgrass  &  Minor  were  to,  and  did  thereafter 
furnish  the  money  for  and  bear  the  expense  of  driving  from 
Umatilla,  Grant  and  Union  counties,  in  Oregon,  to  Rock 
creek,  in  Wyoming,  and  Fremont,  in  Nebraska,  two  herds 
of  cattle,  the  same  including  the  cattle  for  which  said  note 
was  given,  for  and  in  consideration  of  receiving  one-third 
of  the  net  profits  arising  from  the  sale  of  said  cattle.  And 
that  they  had  no  other  business,  engagement  or  relation 
with  said  Foster  and  Reeves,  or  either  of  them;  never  did 
business  under  the  firm  name  of  ^T.  H.  Reeves  &  Co.," 
either  with  said  Foster  and  Reeves,  or  otherwise,  and  never 
adopted  or  were  known  by  said  firm  name,  or  any  other 
name  than  that  of  Snodgrass  &  Minor.  The  respondent,  in 
his  replication,  traverses  the  material  allegations  of  new 
matter  in  the  answer,  and  alleges  a  subsequent  rmtification 
of  the  note  by  the  appellants. 

The  case  was  tried  by  a  jury  upon  evidenoe  introdnoed 
by  both  parties,  who  found  for  the  respondent  in  the  amount 


March,  1882.]  Ksabnet  v.  Skodobass  and  Mikob.  183 

of  the  note,  ^th  interest,  less  a  small  payment  admitted  in 
the  complaint.  The  court  gave  judgment  on  the  verdict, 
and  from  this  judgment  Snodgrass  &  Minor  have  taken  this 
appeal. 

It  appears  from  the  abstract  of  the  evidence  given  at  the 
trial,  which  is  contained  in  the  bill  of  exceptions,  that  the 
name  "T.  H.  Foster,  fieeves  &  Co."  was  subscribed  by  Fos- 
ter alone,  when  the  note  was  executed,  in  the  absence  of 
both  Snodgrass  and  IViinor.  Thompson  signed  as  a  surety 
merely.  Snodgrass  in  his  testimony  before  the  jury  denied 
moet  emphatically  that  Foster  had  any  authority  from  him 
to  sign  the  note  so  as  to  make  him  liable  upon  it,  and  testi- 
fied that  he  knew  nothing  of  the  note  until  he  reached  a 
place  known  as  Little  Camas  Prairie,  on  Wood  river,  Idaho 
territory,  on  his  road  to  Wycsning  with  the  cattle^ 

Upon  this  state  of  the  pleadings  and  evidence,  the  circuit 
court  gave  tibe  jury  the  following,  among  other  instructions, 
and  the  appellants  excepted : 

^If  you  find  from  the  evidence  that  the  plaintiff  did  not 
seU  his  cattle  to  Foster  and  Beeves,  in  such  a  manner  that 
the  risk  in  regard  to  them  was  transferred  from  him  to 
them,  prior  to  or  about  March  20, 1880,  that  being  the  date 
of  the  alleged  contract  between  Snodgrass  &  Minor  and 
Foster  and  Beeves,  to  the  effect  that  said  Snodgrass  &  Minor 
were  to  furnish  money  and  bear  the  expense  of  driving  the 
cattle  east,  for  a  share  of  the  profits,  then  you  will  find  for 
the  plaintiff,  unless  you  also  find  that  there  was  an  agree- 
ment between  Snodgrass  &  Minor  and  Foster  and  Beeves, 
by  which  the  first  named  firm  were  to  be  only  held  respon- 
sible for  debts  and  liabilities  incurred  in  driving  the  cattle 
east>  and  that  the  plaintiff  was  informed  of  this  fact  prior 
to  the  execution  of  the  note." 

The  effect  of  this  instructi<tt  was  to  hang  tiie  verdict  np^ 
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on  the  determination  6f  the  single  question  of  fact  whether 
the  property  in  the  cattle  had  passed  to  Foster  and  Reeves 
prior  to  the  date  of  the  appellant's  agreement  with  them, 
March  20,  1880.  There  was  no  issue  as  to  notice  to  re- 
spondent,  of  any  limitations  in  said  agreement,  prior  to  the 
execution  of  the  note  sued  on.  But  there  were  other  issues 
to  be  determined  by  the  jury  upon  the  evidence,  before  they 
could  find  a  verdict  for  the  respondent,  which  were  quite  as 
material  as  the  question  of  transfer  of  the  respondent's 
property  in  the  cattle,  prior  to  the  execution  of  the  agree- 
ment between  the  firms  of  Snodgrass  &  Minor  and  Foster 
and  Reeves. 

Whether  that  agreement  did  operate  to  create  a  partner- 
ship between  the  two  firms  or  not,  so  that  Foster  could  have 
bound  such  partnership  for  the  payment  of  the  price  for  the 
cattle  at  the  time  the  note  was  executed,  it  is  quite  certain 
that  he  did  not  bind  it  by  the  execution  of  the  note  itself 
in  the  name  of  "T.  H.  Foster,  Reeves  &  Co.,"  unless  that 
was  the  firm  name  adopted  by  the  new  partnership,  either 
generally  or  in  the  particular  transaction.  If  that  was  not 
the  firm  name,  and  Foster  had  no  authority  to  bind  the 
partnership  under  it  in  the  particular  instance,  and  there 
was  no  subsequent  ratification,  then  the  respondent  was  not 
entitled  to  recover  on  the  note  against  the  appellants,  Snod- 
grass &  Minor,  in  this  action.  (Story  on  Partnerships, 
sec.  102.) 

And  if,  as  claimed  by  the  appellants  in  this  case,  the  pur- 
chase was  made  by  the  firm  of  Foster  and  Reeves  alone,  and 
the  cattle  delivered  to  them  and  the  note  accepted  by  re- 
spondent exclusively  upon  the  credit  of  such  firm  and  their 
surety,  Thompson,  then,  unless  the  name  of  the  new  part- 
nership created  by  said  agreement  was  "T.  H.  Foster,  Beeves 
&  Co.y^  or  Foster  had  authority  to  bind  it  by  that  name  in 
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the  particular  case,  the  appellants  coiild  not  be  made  liable 
to  the  respondent  for  the  price  of  the  cattle,  upon  the  note 
or  otherwise,  in  any  form  whatever.  (Story  on  Partner- 
ships, sec.  154.) 

Now  we  think  these  questions  isrere  all  presented  by  the 
pleadings,  and  should  have  been  submitted  to  the  jury  up* 
on  the  proofs  introduced.  And  as  the  effect  of  the  intro- 
duction was  to  take  them  away  from  the  jury  and  make  the 
verdict  depend  on  the  decision  of  another  and  a  distinct  is- 
sue, it  was  erroneous,  and  could  hardly  have  failed  to  pro* 
duce  substantial  injury  to  the  rights  of  the  appellants. 
Especially  does  this  seem  probable  when  we  consider  that 
there  is  nothing  in  the  other  instructions  given,  although 
quite  numerous,  by  which  the  effect  of  this  instruction  is 
qualified  or  explained  in  any  manner.  The  judgment  is  re- 
versed, with  costs,  and  cause  remanded  for  further  pro- 
ceedings. 


STATE  V.  THE  DOUGLAS  CO.  ROAD  CO- 

Toll  Roads — Private  Corporations. — ^A  county  court  has  no  power, 
tinder  sees.  26  and  28»  title  2.  of  chapter  7,  of  Mis.  Laws,  to  confer  the 
right  upon  a  private  corporation  to  establish  a  toll  gate,  and  collect 
toll,  upon  a  public  highway,  at  a  point  not  embraced  in  the  line  of 
its  corporate  road. 

InsM — How  Established. — ^Location  by  some  appropriate  act  on  the 
part  of  such  corporation  is  essential  to  the  establishment  of  its 
corporate  road.  The  mere  execution  of  the  agreement  piovided 
for  in  such  sections  can  have  no  such  effect 

ft 

Affkal  from  Douglas  County. 

Wm.  B.  Wittis  and  R.  8.  Strahan^  for  appellant. 

N.  B.  Knight^  for  respondent. 

By  the  Court,  Watson,  J.: 

This  action  was  brought  in  the  circuit  court  for  Dosof^aM 
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county,  in  the  name  of  the  state  of  Oregon,  under  the  pro- 
vision of  section  853  of  the  civil  code,  to  annul  the  cor- 
porate existence  of  the  Douglas  County  Koad  Company,  a 
private  corporation,  incorporated  under  the  general  law  of 
the  state,  for  the  purpose* of  constructing  and  maintaining  a 
toll  road  through  the  big  canyon,  in  Douglas  county. 

Several  causes  of  forfeiture  are  alleged  in  the  complaint, 
among  which  is  the  establishment  of  a  toll  gate  and  the 
collection  of  toll,  at  a  point  on  the  public  highway  leading 
through  said  canyon,  but  not  upon  any  road  located  by  the 
corporation.  The  answer  simply  controverts  the  allegation 
that  such  toll  gate  is  not  upon  the  corporate  road,  located 
by  the  company,  and  alleges  an  agreement  with  the  county 
court  of  Douglas  county  allowing  it  to  establish  the  toll 
gate  and  collect  the  tolls.  The  erection  of  the  gate  and  the 
collection  of  tolls  thereat  is  not  denied.  The  state  in  its 
replication  denies  the  alleged  agreement  .with  the  county 
court.  As  the  action  of  the  circuit  court  on  the  trial,  in  ad- 
mitting evidence  and  giving  instructions  to  the  jury,  relating 
to  the  issues  thus  joined,  presents  the  vital  question  to  be 
determined  here,  we  shall  confine  our  attention  exclusively 
to  this  portion  of  the  case.  Upon  the  trial  in  the  court 
below,  the  respondent  offered  in  evidence  certain  portions  of 
the.  journal  of  the  county  court  of  Douglas  county,  contain- 
ing the  record  of  an  agreement  between  the  county  court 
and  the  respondent,  the  material  parts  of  which  are  as 
follows : 

''This  agreement,  made  and  concluded  the  10th  day  of 
April,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  seventy-four,  between  the  county  court  of  Douglas 
county,  and  sitting  as  a  board  for  the  transaction  of  county 
Imsiness,  and  composed  of  the    Hon.  Joseph  S.  Fitzhugh, 
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county  judge,  and  John  Jackson  and  Levi  Kent,  commis- 
sioners, the  party  of  the  first  part,  and  the  Douglas  County 
Boad  Company,  a  private  corporation,  formed  under  the 
laws  of  the  state  of  Oregon,  on  the  20th  day  of  December, 
1878,  and  now  composed  of  the  following  individuals  to- 
wit:  A,  A,  Fink,  James  F.  Gazley  and  James  F.  Gazley, 
Jr.,  the  party  of  the  second  part,  witnesseth : 

That  the  party  of  the  first  party,  by  virtue  of  an  act  of 
the  legislative  assembly  of  the  state  of  Oregon  entitled  of 
private  corporations,  their  formation  and  the  appropriation 
of  land  for  corporate  purposes,  hereby  agree,  for  and  in 
consideration  of  the  covenant  hereafter  mentioned,  to  allow 
the  Douglas  County  Road  Company  to  appropriate  or  use 
and  occupy  so  much  of  the  public  highway  as  lies  between 
the  following  points  to-wit:  Commencing  at  the  northeast 
Gor^er  on  the  lot  on  which  the  former  toll  house  now  stands, 
it  being  conveyed  to  the  Canyon  Road  Company  by  S. 
Marks,  B.  J.  Sidman  and  H.  WoUeberg,  and  surveyed  by  A. 
R  Flint,  it  being  in  Cdnyonville  precinct,  Douglas  county, 
state  of  Oregon,  and  situated  in  the  southwest  quarter  of  the 
northeast  quarter  of  section  34,  township  30  south  of  range 
5  west,  and  running  thence  in  a  southerly  direction  on  the 
survey  of  the  county  road,  as  exhibited  by  the  maps  of  said 
survey  now  on  file  in  the  clerk's  office  of  and  for  Douglas 
county,  through  what  is  known  as  the  canyon,  and  termi- 
nating  at  a  point  where  said  county  road  cross^  the  south 
line  of  section  2  in  township  32  south  of  range  5  west  The 
party'  of  the  first  part  covenants  that  the  parties  of  the  sec- 
ond part  shall  occupy  said  portion  of  the  public  highway, 
with  all  the  appurtenances  thereto  belonging  or  in  any  wise 
app^laining,  as  a  toll  road,  and  that  said  Douglas  County 
Boad  Company  shall  have  the  privilege  of  taking  toll  trom 
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persons  traveling  over  said  road^  upon  the  terms  and  con- 
ditions hereafter  mentioned.  *  *  * 

J.  S.  FlTZHUQH, 

John  Jackson, 
Commissioners  of  Douglas  county. 
Witness— L.  L,  Whxiams, 

County  Clerk. 

(SEAL  OF  COUNTY        ) 
COURT  DOUGLAS  CO.,  OR.  J 

A.  A.  Fink, 
Pres't  and  Director  of  Douglas  Co.  Road  Co. 

Jas.  F.  Gazlet, 
Sec'y  of  Douglas  Co.  Road  Co." 

The  appellant  objected  to  the  admission  of  this  evidence, 
for  the  reason  that  the  same  was  incompetent;  that  it  was 
not  shown  that  the  county  court  of  Douglas  county,  Oregon, 
had  jurisdiction  or  authority  to  make  or  execute  said  writ- 
ing, or  that  it  ever  did  become,  or  was  at  any  time  necessary 
or  convenient  for  the  defendant,  in  the  location  or  construc- 
tion of  its  road,  to  appropriate  the  county  road  or  any  part 
thereof,  mentioned  in  said  writing,  and  for  the  reason  that 
said  writing  conferred  upon  the  defendant  no  power  or 
authority  whatever  to  erect  or  establish  a  toll  gate  upon  or 
across  the  public  highway  mentioned  in  the  complaint.  The 
objection  was  overruled,  the  evidence  admitted,  and  appel- 
lant excepted. 

The  following  extract  from  the  bill  of  exceptions  in  the 
case  is  essential  to  show  the  full  force  of  the  foregoing  ob* 
jection,  while  it  also  shows  the  instructions  given  and  ex- 
cepted to,  which  are  relevant  to  the  question  before  us. 

There  was  no  testimony  offered  during  the  trial  tending 
ta  prove  that  the  defendant  had  ever  located,  adopted  or  esr 
tablished  any  corporate  road,  other  than  about  one-quarter 
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of  a  mile  of  road,  and  that  not  upon  the  county  road  where 
the  toll  gate  mentioned  in  the  complaint  is  established. 

Nor  was  there  any  testimony  whatever  offered  tending  to 
prove  the  jurisdiction  or  authority  of  the  county  court  of 
Douglas  county,  Oregon,  to  make  or  execute  said  writing, 
other  than  what  appears  upon  the  face  of  the  writing  itself. 

Before  said  cause  was  finally  submitted  to  the  jury,  the 
court,  among  others,  gave  the  jury  the  following  instruc- 
tions, to- wit: 

I  instruct  you,  as  part  of  the  law  of  this  case,  that  the 
agreement  admitted  in  evidence  is  valid  and  binding,  and 
that  it  confers  upon  the  defendant  the  right  to  erect  and 
maintain  a  toll  gate  and  collect  tolls  thereat,  upon  the  coun- 
ty road  or  public  highway  therein  described. 

2.  It  was  not  necessary  for  defendant  to  locate  or  con- 
struct any  corporate  road  other  than  is  admitted  in  the 
pleadings,  in  order  for  it  to  make  this  agreement  with  this 
county  court,  and  to  acquire  the  right  to  use  the  public 
highway. 

8.  It  is  not  necessary  that  the  defendant  shall  have 
maintained  its  gate  on  the  corporate  road ;  it  had  the  right 
to  erect  and  maintain  it  on  any  part  of  the  public  highway 
described  in  the  agreement  in  evidence.     , 

The  admission  in  the  pleadings,  referred  to  in.  the  second 
instruction,  was  that  respondent  located  about  one-half  mile 
of  corporate  road,  but  not  upon  any  part  of  the  public  high- 
way spoken  of.  Under  these  instructions,  the  jury  found  a 
verdict  for  the  respondent,  and  judgment  was  rendered  ac- 
cordingly. The  state  appeals  therefrom  to  this  court  It 
will  hardly  be  questioned  that  the  matters  alleged  in  the 
complaint,  if  established  by  the  proof,  would  have  rendered 
a  judgment  of  dissolution  necessary  as  prayed  for. 

Section  S2,  title  2,  of  chapter  Ti  •  of  the  misoellajtieoas 
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laws  provides  that  '^a  corporation  shall  only  collect  and  re- 
ceive toll  on  its  road,  at  a  gate  established  thereon,"  Ac 
This  is  a  section  of  the  general  law  under  which  the  re- 
spondent was  incorporated. 

Subdivision  1  of  section  358,  under  which  this  action 
was  brought,  expressly  makes  an  offense  against  the  provi- 
sions of  the  general  law  under  which  the  corporation  was 
formed,  a  ground  for  the  annulment  of  its  existence;  and 
subdivision  5  of  the  same  section  declares  that  the  exercise 
of  a  ''franchise  or  privilege  not  conferred  upcm  it  by  law,** 
shall  also  be  a  cause  of  forfeiture.  It  is  quite  evident  there- 
fore, that  the  decision  here  must  turn  upon  the  efficacy  of 
the  agreement  appearing  upon  the  records  of  the  county 
court  of  Douglas  county,  and  admitted  in  evidence  on  the 
trial  in  the  lower  court,  to  confer  upon  the  respondent  the 
lawful  right  to  maintain  a  toll  gate  and  collect  tolls  in  the 
manner  charged  in  the  complaint,  and  proven  on  the  trial, 
as  certified  in  the  bill  of  exceptions.  The  record  before  us 
shows  affirmatively  that  no  evidefice  was  offered  on  the  trial 
to  prove  that  respondent  ever  had  located  or  established  any 
corporate  road  on  the  public  highway,  where  it  erected  its 
toll  gate  and  charged  and  received  tolls. 

It  had,  therefore,  no  corporate  road  at  that  place,  unless 
the  agreement  itself  created  one  through  its  own  proper 
operation,  unaided  by  any  act  of  the  respondent,  save  the 
acceptance  of  such  agreement. 

But  section  26,  title  2,  chapter  7,  of  the  miscellaneous 
laws,  which  authorizes  such  agreement,  merely  confers  upon 
the  county  court  the  power  to  agree  with  the  private  cor- 
poration ''upon  the  extent,  terms  and  conditions''  upon 
which  such  portions  of  the  public  highway,  as  inay  be  neces- 
sary or  convenient,  in  the  locaticm  of  the  corporate  road, 
may  be  appropriated  or  used  and  occupied  by  such  corpora- 
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tion.  And  section  28  of  the*  same  title  (xmfers  upon  the 
county  court  the  power  to  provide  in  such  agreement  for 
the  establishment  of  toll  gates  thereon,  and  the  rate  of  toUs 
to  be  collected  thereat  by  such  corporation. 

Now  it  seems  too  plain  to  admit  of  discussion  that  such 
agreement  is  permissive  merely,  and  that  if  it  could  be 
legally  entered  into,  in  advance  of  the  actual  location  and 
establishment  of  the  corporate  road,  but  in  contemplation 
thereof,  still  there  would  be  no  corporate  road,  until  actually 
located  or  established  by  some  appropriate  corporate  acU 

The  county  court  is  authorized  to  enter  into  such  agree* 
ment  only  where  the  appropriation  of  some  portion  of  the 
public  highway  may  be  necessary  or  convenient  "in  the 
location^  of  the  corporate  road.  Evidently  the  legislature 
designed  such  portions  of  the  public  highway  as  might  be 
found  to  lie  necessary  or  convenient  Hn  the  location*^  of 
the  corporate  road,  should  be  located  and  used  as  a  part  of 
such  road. 

The  agreement  in  any  case  merely  confers  upon  the  cor- 
poration the  power  to  appropriate,  use  and  occupy  to  the 
extent  and  on  the  terms  and  conditions  therein  prescribed. 
By  its  a:cceptance  of  the  agreement,  the  corporation  acquires 
the  power  to  do  what  is  by  such  agreement  permitted  to  be 
done.  The  county  court  does  not  thereby  assume  to  estab- 
lish the  corporate  road,  but  to  give  the  corporation  the 
power  to  do  so  on  the  terms  and  conditions  inserted  in  the 
agreement. 

We  think  it  wholly  unnecessary  to  discuss  the  question 
whether  the  county  court,  under  sections  26  and  28  abow 
cited,  could  authorize  a  private  corporation  to  erect  and 
maintain  a  toll  gate,  and  charge  and  receive  tolls  thereat,  at 
any  point  on  a  public  highway  beyond  the  limits  of  its  cor- 
porate road^  or  what  is  the  same  things  without  establishing 
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or  possessing  any  corporate  road  whatever.  The  language 
and  manifest  object  of  these  sections  will  not  permit  sach 
an  inqniry,  regardless  of  the  direct  prohibition  contained  in 
section  82,  title  2,  of  chapter  7,  of  the  miscellaneous  laws, 
before  cited,  which  declares  that  '^a  corporation  shall  only 
collect  and  receive  toll  an  its  road  at  a  gate  established 
thereonJ*^ 

It  seems  to  us  wholly  immaterial  in  the  present  instance, 
whether  the  county  court  should  be  deemed  to  act  judicially 
in  sixdti  proceedings  or  not.  In  either  view,  the  respondent 
had  no  right,  according  to  the  record  before  us,  to  do  what 
he  is  charged  with  in  the  complaint,  and  is  conceded  to 
have  done.  The  county  court  could  not  give  it  the  right  to 
establish  a  toll  gate  and  collect  tolls  <m  the  public  highway, 
and  not  on  its  own  corporate  road.  This  is  just  what  .the 
record  shows  the  respondent  did  do,  .and  its  attempted  jus- 
tification imder  its  agreement  with  the  county  court  must 
necessarily  fail. 

It  is  claimed  by  respondent's  counsel  that  this  question 
has  already  been  settled  by  the  previous  (decisions  of  this 
court.  The  last  case  decided  by  it,  involving  the  effect  of 
this  identical  agreement,  (C.  <&  G.  Boad  Co.  v.  Stephen^ 
son,  8  Or.,  263),  certainly  goes  as  far  as  any  of  its  preced- 
ing decisions,  and  that  does  not  determine  this  case  by  any 
means.  The  court  there  held  that  the  agreement  might  be 
entered  into  before  a  location  of  the  corporate  road,  and 
still  be  valid.  This  was  the  point  presented  in  that  case 
and  decided^  The  chief  juistice,  in  delivering  the  opinion 
of  the  majority  of  the  court,  makes  use  of  eome  ezpressicms, 
it  is  true,  which  would  seem  to  indicate  that  he  entertained 
the  opinion  that  the  agreement  alone  was  sufficient  to  con- 
fer the  right  to  establish  a  toll  gate  and  collect  toll,  upon 
the  respondent,  in  the  manner  charged  here^  without  any 
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forttier  act  towards  locating  and  establishing  its  corporate 
road.  In  this  view  we  are  wholly  unable  to  coincide,  and 
as  it  was  not  essential  in  the  determination  of  the  particular 
case,  we  feel  under  no  obligation  to  yield  to  it  as  authority. 
Mr.  Justice  Boise,  however,  dissented  from  that  decision^ 
taking  the  same  ground  in  substance  that  we  have  tak^fi 
here.  The  conclusion  we  have  reached  renders  a  reversal  of 
the  judgment  below  unavoidable. 
Judgment  reversed. 


STATE  V.  CARTWRIGHT. 

Fbxony— What  Rbcokd  or  CoifTicnoir  Must  Show.— The  record  of 
conviction  for  a  felony  must  show  affirmatively  that  the  prisoner 
was  present  in  person  when  the  verdict  was  received  by  the  court. 
But  such  presence  does  affirmatively  appear  when  the  record  shows 
that  he  was  present  in  person  when  the  trial  commenced,  but  is 
silent  as  to  his  presence  on  the  day  following,  when  the  verdict  was 
rendered,  there  being  no  recital  of  tmy  adjournment  or  other  fact 
showing  any  interruption  of  the  proceedings,  or  interval  between 
'  the  commencement  of  the  trial  and  rendition  of  the  verdict. 

Appeal  from  Lane  County.    The  facts  are  stated  in  the 
opinion. 

John  Kehwy  and  B.  S.  Strahan^  for  appellant. 

/.  W.  Hamilton^  district  attorney ^  for  respondent. 

By  the  Court,  Wamon,  J.: 

The  appellant  was  indicted  by  the  grand  jury  of  Lane 
county,  of  the  crime  of  murder  in  the  second  degree,  for 
killing  one  Frederick  Mendee.  Upon  his  third  trial  on  this 
indictment  in  the  circuit  court  for  that  county,  he  was  found 
guilty  of  manslaughter,  and  sentenced  to  five  years'  impris- 
onment in  the  state  penitentiary,  and  adjudged  to  pay  a 
, '.  '  •  .     •    •    •    ♦        .  .       ■     . 
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fiae  of  one  dollar  and  oosts.  From  this  sent6n<^  and  judg- 
ment he  has  taken  this  appeal. 

Numerous  errors  have  been  assigned  by  his  able  and 
learned  counsel,  but  as  they  have  not  offered  any  oral  ar- 
gument in  his  behalf,  we  shall  confine  our  examination  to 
title  points  made  in  the  printed  brief  filed  by  them  in  the 
case.  The  first,  seqond  and  third  objections  urged  by 
them  have  been  obviated  by  filing  a  complete  transcript 
on  behalf  of  the  state,  agreeable  to  the  practice  of  this 
court  in  such  cases.  The  fourth  objection  presents  the 
most  important  question  to  be  decided  here. 

The  record  shows  affirmatively  that  the  third  trial  was 
begun  on  Tuesday,  November  8,  1881,  and  that  the  appel- 
lant, as  well  as  his  attorneys,  were  present  in  courts  alao 
that  the  jury  were  empaneled  and  the  evidence  introduced. 
That  on  Wednesday,  November  9,  1881,  the  jury,  after 
hearing  the  arguments  of  counsel,  and  the  charge  of  the 
court,  retired  in  charge  of  the  sworn  officer  to  consult  upon 
their  verdict,  and,  after  deliberation,  returned  into  court 
the  verdict  mentioned;  whereupon  the  jury  were  discharged, 
and  the  time  for  sentence  appointed  by  the  court 

The  record  does  not  show  any  adjournment  of  the  court 
on  November  8,  1881,  or  contain  any  mention  of  its  reas- 
sembling on  the  day  following.  It  discloses  no  interval  in 
the  proceedings  from  the  commencement  of  the  trial  on  the 
8th  of  November,  1881,  to  the  rendition  of  the  verdict  and 
appointment  of  the  time  for  sentence,  on  the  day  succeed- 
ing. For  the  appellant,  it  is  contended  as  propositions  of 
law,  that  the  record  must  show  affirmatively  that  he  was 
present  in  person  when  the  verdict  was  rendered,  to  sus- 
tain his  conviction,  and  that  the  record  before  us  is  insuf- 
ficient for  this  purpose.  We  are  convinced  that  the  first 
proposition  is  a  sound  one^  and  fully  supported  by  the  our- 
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rent  of  authority.  The  distinction  adverted  to  in  some  of 
the  decisions  to  which  the  district  attorney  has  directed  our 
attention,  between  cases  of  capital  felonies  and  those  not. 
capital,  seems  to  us  not  to  rest  upon  any  substantial  basis. 
And  it  is  not  the  prevailing  doctrine  upon  the  subject.  {State 
V.  Sparse^  4  Or.,  198 ;  8  Whart.  Grim,  Law,  Sec  2,  999 ;  1 
Bishop  Crim.  Procedure,  sec.  1,180;  T%^bs  v.  TJie  State, 
49  Miss.,  716 ;  State  v.  Smithy  81  La-  Am.  406 ;  Cole  v. 
The  State  J  10  Ark.,  818;  State  v.  Ott,  49  Mo.,  838;  Dough- 
erty V.  Commowuoedlth,  69  Pa*  St.  286.) 

These  authorities  sustain  the  doctrine  contended  for  by 
appellant's  counsel,  as  to  the  necessity  of  the  record  of  con* 
victiim  for  felony,  showing  affirmatively  the  presence  of  the 
prisoner  at  the  r^idition  of  the  verdict  The  right  of  the 
prisoner  to  see  whether  the  verdict  against  him  is  sanctioned 
by  all  the  jurors,  and  the  right  of  the  court  to  have  him,  if 
duly  convicted,  under  its  power  and  subject  to  its  judgment, 
are  the  reasons  assigned  for  requiring  his  presence;  and 
their  importance  both  to  the  security  of  the  prisoner  and 
the  efficient  administration  of  public  justice,  have  been 
deemed  sufficient  to  justify  the  exclusion  of  the  presump- 
tion of  regularity,  which  is  indulged  in  with  respect  to  the 
proceedings  of  courts  of  superior  jurisdiction  in  civil 
cases.  But  it  has  also  been  held,  as  a  necessary  and  whole- 
some qualification  of  the  general  rule,  that  it  is  not  essential 
to  the  validity  of  the  record  that  it  should  recite  expressly 
that  the  prisoner  was  present  at  every  step  in  the  trial,  where 
his  presence  is  required.  It  is  enough  if  it  can  be  gathered 
from  the  whole  record  that  he  was  actually  present  {State 
V.  Craton^  6  Ind.,  164;  Stc^  v.  Sehoemoald^  81  Mo.,  160; 
People  V.  Stephens^  4  Parker  Or.  Cos.  610 ;  same,  19  N.  Y., 
649;  ScMrmer  v.  Ths  People,  38  111.,  276.) 

Tba  fiMts  disclosed  by  the  record  in  the  case  last  cited, 
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are  very  similar  to  those  shown  by  the  record  here,  and  the 
reasoning  of  the  court  in  that  case,  sustaining  the  sufficiency 
of  the  record,  is  altogether  appliable  to  the  case  before  u& 
There  the  record  affirmed  the  presence  of  the  prisoner  at 
the  conmiencement  of  the  trial,  on  one  day,  and  disclosed  the 
fact  that  the  verdict  was  rendered  on  the  next,  but  was  si- 
lent as  to  his  presence  on  that  day ;  and  the  court  held  that 
as  no  interval  appeared  from  the  record,  between  the  com- 
mencement of  the  trial,  when  the  prisoner  was  shown  to 
have  been  present,  and  the  rendition  of  the  verdict  on  the 
following  day,  it  would  be  presumed  that*  he  continued  in 
court  all  the  time. 

It  is  plain  that  some  presumptions  must  be  indulged  in 
favor  of  the  regularity  of  judicial  proceedings,  even  in  trials 
for  crimes  of  the  most  heinous  character;  and  we  think  the 
rule  adopted  ill  the  case  last  cohsid^ed  from  38  111.,  does 
not  go  beyond  the  principle  i*ecognized  by  the  other  author- 
ities cited  with  it.  We  are  aware  of  the  decision  in  Dun'n, 
V.  Commonwealth^  6  Pa.  St.,  384,  where  a  similar  record,  in 
a  capital  case,  was  held  too  doubtful  and  uncertain  to  sup- 
port a  conviction  for  murder  in  the  first  degree.  In  that 
case,  however,  the  commencement  of  the  trial  occurred  on 
November  11,  1844,  when  the  prisoner  was  shown  by  the 
record  to  have  been  present  in  person,  and  the  verdict  was 
rendered  on  the  13th  day  of  November,  1844.  There  was 
nothing  in  the  record  tending  to  show  the  presence  of  the 
prisoner  after  the  first  day  of  the  trial.  The  interval  seems 
therefore  to  have  been  one  day  longer  than  in  the  case  in  33 
111.,  and  one  day  longer  than  in  the  case  at  bar.  And  yet 
this  decision  does  appear  to  us  to  be  opposed  to  the  prin- 
ciple governing  the  case  in  33  111. 

But  we  are  satisfied  to  adhere  to  the  rule  adopted  in  the 
latter,  in  the  ^rddent  instance^  without  expraasing  an  opiiuon 
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how  much  farther  the  presumption  of  regularity  should  be 
indulged,  when  the  jurisdiction  of  the  person  of  the  prisoner 
is  shown  affirmatively  by  the  record  to  have  existed  at  the 
oommencement  of  the  trial  in  cases  riequiring  his  ccmtinued 
presence.  It  further  appears  from  the  record  in  the  case  be- 
fore us,  that  the  appellant  did  appear  in  person  on  Satur- 
day, the  12th  day  of  November,  1881,  the  time  appointed  for 
his  sentence,  and,  although  ^^given  an  opportunity  to  make 
a  statement,"  interposed  no  objection  on  account  of  any 
irregularity  occurring  during  the  trial.  It  is  next  objected 
on  appellant's  behalf  that  the  record  does  not  show  that  he 
was  asked,  at  the  time  of  his  sentence,  ^Hf  he  had  anything 
to  say  why  judgment  should  not  be  pronounced  against 
him."  But  it  does  show  he  was  given  "an  opportunity  to 
make  a  statement,"  and  we  conceive  the  objection  rests  more 
in  form  than  in  substance.  But  if  the  record  were  entirely 
silent  on  this  subject,  the  indictment  not  charging  a  capital 
offense,  we  should  not  feel  justified  in  holding  it  fatally  de- 
fective on  this  account,  although  some  decisions  have  been 
cited  for  appellant  which  go  to  that  extent.  (AVharton  on 
Criminal  Law,  sec.  3394;  State  v.  Ball^  27  Mo.,  324; 
Bishop's  Criminal  Procedure,  sec.  1118,  and  cases  cited  in 
note  3.) 

This  brings  us  to  the  consideration  of  the  objections  urged 
by  appellant's  counsel  to  the  ruling  of  the  court  below  in 
giving  and  refusing  instructions  to  the  jury.  Some  ten  in- 
structions were  asked  by  appellant,  which  the  court  refused 
to  give.  We  are  not  advised,  from  the  brief  filed  by  his 
counsel,  as  to  the  nature  of  the  errors  claimed  in  respect  to 
such  ruling,  and  have  not  been  able  to  discover  any  from 
an  examination  of  the  instructions  themselves.  And  the 
objections  to  the  instructions  given  by  the  court  we  are  sat- 
isfied  ought  to  prevail.    The  definition  of  murder  in  the 
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first  degree,  by  the  court,  could  not  possibly  have  misled 
the  jury  to  the  appellant's  prejudice.  But  the  court  below 
went  further  and  instructed  the  jury  in  the  same  connec- 
tion, that  the  crime  charged  in  the  indictment  was  murder 
in  the  second  degree,  and  that  they  could  not,  in  any  events 
find  him  guilty  in  the  first  degree. 

It  is  contended,  however,  that  the  twelfth  instruction 
given  by  the  court  and  excepted  to  by  the  appellant,  left  it 
optional  with  the  jury  to  follow  the  directions  of  the  court, 
as  to  the  law,  or  decide  it  according  to  their  own  individual 
notions.  But  we  think  the  duty  of  the  jury  to  observe  the 
court's  instructions  as  to  the  law  applicable  to  the  case  was 
clearly  indicated  in  the  instruction,  and  that  they  could  not 
have  mistaken  what  was  so  plainly  intended.  There  does 
not  seem  to  us  to  be  any  ground  for  saying  that  this  in- 
struction sanctioned  the  idea  that  the  jury  were  at  liberty  to 
disregard  the  directions  of  the  court  upon  the  questions  of 
law  involved  in  the  trial.  We  are  therefore  of  the  opinion 
that  there  was  no  error  in  the  proceedings  below,  as  alleged 
by  the  appellant,  and  that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


STATE  V.   DOUGLAS  COUNTY  KOAD  COMPANY. 

Quo  Wawlanto— Private  Relator. — A  private  relator,  whose  name 
may  be  mentioned  in  a  quo  warranto  information,  in  a  strictly  state 
action,  is  not  a  party  thereto,  and  cannot  control  the  proceeding. 

District  Attorney's  Power. — When  a  quo  warranto  information  is 
filed  by  .the  district  attorney,  mider  the  code,  he  has  as  much  the 
sole  control  over  it  as  the  attorney  general  would  have  in  a  like 
case  at  common  law. 

Appeal  from  Douglas  County. 

After  the  transcript  had  been  filed  in  this  case,  and  the 
cause  placed  upon  the  docket,  J.  W.  Hamilton,  Esq.,  district 
attorney  of  the  second  judicial  district,  appeared  and  filed  a 
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motion  to  dismiss  the  appeal,  because,  as  he  alleged,  he  had 
not  taken  the  same  for  the  state,  or  authorized  any  one  to 
do  so  for  him.  Messrs.  Wm.  R.  Willis  and  R.  S.  Strahan 
opposed  the  motion;  contending  that  the  appeal  was  reg- 
ularly taken,  and  that  the  district  attorney  had  no  authority 
to  dismiss  it 

/.  W.  Hamilton^  district  attorney^  for  the  motion. 
Wm.  R.  Willis  and  R,  S.  Strahan^  contra. 
N.  B.  Knight^  for  respondent. 
By  the  Court,  Waldo,  J. : 

The  appellant,  the  Douglas  County  Road  Company,  is  a 
private,  as  distinguished  from  a  distinctly  public,  corpora- 
tion. (Douglas  Covnty  Road  Company  v,  Abraham,^  5 
Or.,  518.)  Its  object,  as  specified  in  its  articles  of  incor- 
poration, was  "to  build  and  keep  in  repair,  a  good  and  sub- 
stantial plank,  clay  and  gravel  wagon  road  through  the  big 
canyon,  in  Douglas  county,  state  of  Oregon,  and  to  receive 
tolls  for  traveling  over  said  road."  The  object  of  this  ac- 
tion is  to  annul  the  existence  of  the  corporation. 

Section  351  of  the  code  of  civil  procedure  abolished  the 
writ  of  quo  warranto  and  the  quo  warranto  information. 
But  it  is  only  the  form  of  the  proceeding  that  is  done 
away  with  by  that  section.  The  remedies  formerly  had  un- 
der those  forms  are  now  had  under  the  civil  action  specified 
in  sections  358  and  364.    (People  v.  Hall,  80  N.  Y.,  119.) 

The  action  lies  only  for  franchises  exercised  without  or  in 
violation  of  legislative  grant,  by  which,  in  this  country,  all 
franchises  are  held.  (The  People  v.  Utica  Insurance  Co.j 
16  John,  358;  Bank  of  Augusta  v,  Earle^  13  Pet.,  696; 
Aug.  and  Ames  on  Cor.,  sections  731,  737;  United  States 
V.  Lockwood,  1  Pinney's  Rep.  [Wis.,]  863;  Territory  i>. 
Lockwood,  8' Wall.,  236;  Cole  on  Informations,  111.) 
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In  England,  the  attorney  general  could  file  qw>  warranto 
and  other  informations  at  his  discretion.  But  in  practice^ 
he  seldom  did  so,  •  except  where  the  prerogatives  of  the 
crown  were  specially  concerned.  Where  the  interests  of  in- 
dividuals were  intermingled  with  those  of  the  crown,  the 
master  of  the  crown  office  in  king's  bench  was  the  usual 
officer  to  exhibit  informations.  In  the  exercise  of  this 
function,  he  stood  in  a  relation  to  individuals  similar  to  that 
of  the  attorney  general  to  the  crown.  (Cole  on  Informa- 
tions, 110;  Goddard  v.  SmUhett^  3  Gray,  116.)  But  in  1693, 
the  statute  of  4  and  5  Waud  M.,  c.  18,  relating  to  trespasses 
and  batteries,  and  other  misdemeanors,  was  passed,  for  the 
purpose,  as  Mr.  Justice  Wilmot  says,  in  Rem  v.  Marsdon^ 
3  Burr,  1817 :  "To  prevent  the  master  of  the  crovm  office 
from  vexing  and  oppressing  the  subject,  and  entrusted  this 
court  with  the  power  of  inspecting  the  filing  of  informa- 
tions, and  seeing  that  he  did  not  exercise  his  power  to  the 
oppression  of  the  subject,  or  without  sufficient  ground  and 
foundation ;  so  that  the  act  was  made  to  chegk  and  control 
the  power  of  the  master  of  the  crown  office ;  not  to  give  him 
a  right  to  exercise  a  power  which  he  never  exercised  before ; 
quite  the  contrary."  After  this  act,  the  master  of  the  crown 
office  could  not  file  an  information  without  leave.  This 
statute  has  been  shown  to  govern  quo  warranto  informa- 
tions by  the  master  of  the  crown  office,  the  filing  of  which 
by  that  officer  was  not  introduced  but  only  regulated  by  the 
statute  of  9  Anne.     (Cole  on  Informations,  126.) 

This  act  required  the  relators  name  to  be  mentioned  in 
the  information,  and  this,  and  the  previous  act  of  W.  and 
M.,  requiring  the  person  at  whose  suggestion  the  suit  had 
been  instituted,  to  give  an  undertaking  for  costs,  should 
prosecution  fail,  gave  rise  to  the  practice  of  filing  quo  war- 
ranto informations,  entitled  on  the  relation  of  private  per- 
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sons — the  relator  being  altogether  the  creature  of  statute. 
(Aug.  and  Ames^on  Cor.,  sec  788;  Cole  on  Informations, 
127.) 

But  an  information  against  a  corporation  as  a  foody,  to  an- 
nul its  corporate  existence,  cduld  not  be  filed  by  the  master 
of  the  crown  office.  Such  informations  were  filed  by  the  at- 
torney general ;  and  leave  was  not  required — ^he  was  the  sole 
judge  of  the  pr(^riety  of  filing  the  information.  The  law 
requiring  leave  of  the  court  before  an  information  could  be 
filed  applied  only  to  the  master  of  the  crown  office.  (Recs  v. 
Oarmartherij  2  Burr,  869;  Mttrphy  v.  Farmer^a  Bank^  20 
Penn.  St.,  415 ;  Oofn/monwealth  v.  Turnpike  Co.^  6  B.  Mon- 
roe, 897.) 

With  us,  the  filing  of  quo  ^warranto  information,  the  sev- 
eral district  attorneys  possess  the  powers  as  well  as  those 
usually  exercised  by  the  attorney  general,  as  by  the  master 
of  the  crown  office ;  but  the  statute  preserves,  with  few  ex- 
ceptions, the  distinction  between  actions  by  them,  acting  ex^ 
officio  in  the  former  capacity,  and  ex-relations  in  the  latter. 
{Attorney  General  v.  Railroad  Oo.^  9  Vroom,  282;  Tfie  State 
V.  Stewart,  32  Mo.,  379.) 

Our  statute  limits  the  power  of  the  district  attorney,  act- 
ing ex-officio,  in  requiring  him  to  get  leave.  But  when 
leave  has  been  granted,  the  discretionary  power  of  the  court 
has  been  expended.    {The  State  v.  Brovm,  5  B.  I.,  6.) 

The  district  attorney  is  the  law  officer  of  the  state,  within 
the  limits  of  his  district,  with  the  powers,  in  the  absence  of 
statutory  regulation,  of  the  attorney  general  at  common  law. 
(Constitution  of  Oregon,  art  7,  sec.  17.)  Therefore,  when, 
as  in  the  case  before  us,  the  district  attorney  files  a  quo 
warranto  information  in  a  distinctly  state  action,  he  has  as 
much  the  sole  control  over  it  as  the  attorney  general  would 
have  in  a  like  case  at  common  law.    A  relator  cannot  be  a 
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party  to  the  proceeding — is  a  mere  stranger — and  xf  his 
name  is  put  in  the  information,  it  is  suitplusage.  {Beat  v. 
WiUiams^  1  Burr,  408;  The  People  v.  The  Trustees  of 
Geneva  College^  5  Wen.  219.) 

The  reason  is  plain :  the  state,  out  of  its  sovereign  power, 
has  created  tiie  corporation  for  the  purposes  declared  in  its 
charter,  and  the  same  power  must  preside  at  its  dissolution. 
The  state  may  waive  the  forfeiture  of  the  charter,  and  its 
power  to  do  so,  acting  through  its  attorney,  cannot  be  con- 
trolled by  the  court  {State  v.  McOonneUj  8  Lea.,  [Tenn.,] 
889;  Commanwealth  v.  Union  Insurance  Oo.^  5  Mass.,  282; 
The  People  v.  Attorney  OeneraLy  22  Barb.,  117;  The  People 
V.  Tobacco  Co.^  42  How.  Pr.,  162 ;  The  People  v.  FairchUd^ 
8  Hun.,  834;  S.  C,  67  N.  Y.,  884. 


CAPITAL  LUMBERING  CO.  v.  HALL. 

Personal  Property — Practice. — Where  after  the  delivering  of  tfic 
property  to  plaintiff,  in  an  action  to  recover  personal  property  un- 
der the  statute,  he  fails  to  prosecute  the  action,  the  defendant  is 
entitled  to  a  judgment  of  dismissal  with  costs;  but  he  will  not  he 
allowed  judgment  for  a  return  of  the  property,  or  for  its  value, 
if  a  return  cannot  be  had  without  affirmatively  showing  his  rights 
thereto. 

Idbh. — ^The  defendant  must  prove  the  affirmative  allegations  in  his  an- 
swer which  would  entitle  him  to  such  judgment,  where  they  are 
denied  by  the  replication.  The  facts  rendering  such  a  judgment 
proper  must  be  plead,  and  if  controverted  must  be  proved,  to  en- 
able the  defendant  to  obtain  such  relief. 

Appeal  from  Polk  County.    The  facts  are  stated  in  the 
opinion* 

B*  8.  Strahin  and  J.  W.  Bayium,  for  appellants 

/•  A.  StraUon  and  0.  B.  MooreSj  for  respondent. 

By  the  Court,  Watson,  J.: 

The  appellant^  as  ^eriff  of  Polk  county,  Oregon,  seized 
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the  property  in  controversy  (2^000,000  feet  of  saw  logs) 
under  a  writ  of  attachment,  issued  in  an  action  brought  in 
the  circuit  court  for  said  county,  by  Conner  and  Crosno, 
against  J.  L.  Smith,  for  the  recovery  of  the  sum  of  $1,845.44. 
The  respondent  claimed  the  property  from  the  sheriff, 
and  a  jury  was  empaneled  under  sec  283  of  the  civil 
code  to  try  the  validity  of  the  claim.  The  jury  found 
against  the  claimant.  The  respondent  thereupon  brought 
this  action  against  the  appellant  to  recover  possession  of 
the  logs,  alleging  ownership,  right  to  possession,  value 
and  wrongful  taking  by  appellant. 

Appellant  answered,  denying  the  ownership  or  right  of 
possession  in  respondent,  admitting  a  value  of  $8,000.00  and 
denying  the  alleged  wrongful  taking.  As  a  separate  defense 
he  plead  the  levy  under  the  writ  of  attachment  in  the  ac- 
tion of  Conner  and  Crosno  against  Smith,  and  averred  that 
the  logs  were,  at  the  date  of  such  levy,  the  property  of,  and 
in  actual  possession  of  said  Smith.  And  further  plead  the 
proceedings  had  before  the  sheriff's  jury  and  that  the  logs 
were  replevied  from  his  possession.  The  respondent  denied 
in  its  replication  that  the  logs  were,  at  the  time  of  the  levy, 
or  ever,  owned  by  or  in  the  actual  possession  of  Smith. 

The  respondent,  on'  motion,  obtained  an  order  of  the  cir- 
cuit court  striking  out  all  that  portion  of  the  answer  rela- 
ting to  the  proceedings  before  the  sheriff's  jury,  as  consti- 
tuting no  defense  to  the  action.  Upon  a  trial  of  the  remain- 
ing issues,  the  jury  found  for  the  respondent,  and  judgment 
was  rendered  accordingly.  This  judgment  was  subsequently 
reversed  by  this  court  for  error  in  sustaining  said  motion 
to  strike  out,  and  the  cause  remanded  for  further  proceed- 
ings. When  the  case  was  again  called  for  trial  in  the  court 
below,  the  respondent  not  being  able  to  controvert  the  alle- 
gatians  in  the  answer,  r€c;%r4i23ig  the  decision  of  the  sheriff's 
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jury  adverse  to  its  daim  to  the  property,  moved  the  court 
for  a  nonsuit,  which  was  opposed  by  the  appellant,  who 
asked  for  a  judgment  for  the  return  of  the  property,  or  in 
the  event  that  a  return  could  not  be  had,  for  the  value 
of  his  special  interest  therein,  under  his  levy — being  the 
amount  specified  in  the  writ  of  attachment,  and  costs.  The 
court  overruled  respondent's  motion  for  a  nonsuit,  and  upon 
its  failure  to  further  prosecute  the  action,  ordered  it  dis- 
missed, with  judgment  for  appellant  for  a  return  of  the 
property  and  costs;  but  refused  to  render  judgment  in  the 
alternative  for  the  value  of  the  property,  if  a  return  could 
not  be  had.  The  appellant  has  again  appealed  to  this 
court,  assigning  such  refusal  as  error. 

The  only  provisions  of  our  code  which  have  any  bearing 
on  the  question  involved  here  are  contained  in  sees.  211 
and  259,  which  are  as  follows : 

"Sec.  211.  In  an  action  for  the  recovery  of  specific  per- 
sonal property,  if  the  property  have  not  been  delivered  to 
the  plaintiff,  or  the  defendant  by  his  answer  claims  a  return 
thereof,  the  jury  shall  assess  the  value  of  the  property,  if 
their  verdict  be  in  favor  of  the  plaintiff,  or  if  they  find  in 
favor  of  the  defendant,  that  he  is  entitleJto  a  return  there- 
of, and  may,  at  the  same  time  assess  the  damages,  if  any  are 
claimed  in  the  complaint  or  answer,  which  the  prevailing 
party  has  sustained  by  reason  of  the  detention  or  taking 
and  withholding  such  property.** 

"Sec  259.  In  an  action  to  recover  the  possesaon  of 
personal  property,  judgment  for  the  plaintiff  may  be  for  the 
possession  or  value  thereof ,  in  case  a  delivery  cannot  be  had, 
and  damages  for  the  detention  thereof.  If  the  property 
have  been  delivered  to  the  plaintiff,  and  the  defendant  daim 
a  return  thereof,  judgment  for  the  defendant  may  be  for  a 
return  of  the  property,  or  the  value  tiiereof  in'  caae  a  retam 
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cannot  be  had,  and  damages  for  taking  and  withholding  the 
same.'' 

There  can  be  little  doabt  as  U>  the  proper  practice  under 
these  sections.  The  intention  is  quite  apparent  that  the  de- 
fendant shall  not  only  claim  a  return  of  the  property  in 
controversy  where  it  has  been  delivered  to  the  plaintiff,  but 
shall  also  allege  in  his  answer  the  facts  entitling  him  there- 
to, and  prove  them  if  put  in  issue^  if  he  would  have  a  judg- 
ment for  a  return  or  for  the  value  where  a  return  cannot  be 
had.  And  such  we  understand  to  be  the  general  rule,  with- 
out regard  to  special  statutory  provisions.  (Wells  on  Be^ 
plevin,  section  48/.)  The  judgment  for  a  return,  or  in  the 
alternative,  for  the  value  of  the  property,  where  no  return 
can  be  had,  does  not  follow  as  a  necessary  consequ^ice  of  a 
determination  of  the  action  in  his  favor.  Judgment  for  the 
return  of  the  property,  or  its  value,  is  affirmative  relief,  and 
the  defendant  must  ^allege  and  prove  himself  entitled  to  it, 
if  his  right  is  put  in  issue,  or  it  will  not  be  awarded  him. 
This  view  offers  an  easy  solution  of  tibe  question  involved 
in  the  case  at  bar.  The  respondent  was  compelled  to 
abandon  the  further  prosecution  of  the  action.  It  failed  to 
prove  any  of  the  allegations  in  the  complaint  which  were 
essential  to  a  recovery.  It  was  barred  from  asserting  any 
claim,  to  a  judgment  against  the  appellant  as  tiie  effect  of 
the  proceedings  before  the  sheriff's  jury,  plead  in  the 
answer. 

Appellant  was  entitled  to  judgment  of  dismissal  with 
costs.  This  much  followed  aa  a  neoessai7  consequence  of 
the  respondent's  inability  and  failure  to  proceed  to  the  trial 
of  the  casew  But  his  ri^bt  to  judgment  for  a  return  of  the 
property^  or  for  the  value,  if  a  return  could  not  be  had,  was 
not  established. l»y.  mch  failure  on  the  part  of  the  respond- 
ent.    It  was  incumbent  on  him  to  :est»bliah  such   pght 
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affinnatively.  In  this  reepect  he  was  the  actor,  and  inas-. 
much  as  no  proof  was  offered  by  either  party,  this  question 
must  be  determined  upon  the  pleadings  alone.  In  fact  the 
appellant's  motion  is  virtually  for  judgment  upon  the  ad- 
missions in  the  pleadings.  Every  allegation  in  the  answer, 
relating  to  the  ownership  or  possession  of  the  property  in 
dispute,  is  denied  by  the  replication,  eiccept  one.  It  is  not 
denied  that  the  property  was  in  his  possession  when  it  was 
replevied  by  the  respondent.  His  right  to  a  judgment  for 
a  return,  or  the  value  if  no  return  could  be  had,  depended 
on  this  fact  alone. 

From  the  pleadings,  and  the  motion  was  based  upon  them 
exclusively,  after  respondent's  default,  it  did  not  appear  to 
have  any  right  or  interest  whatever  in  the  property  re- 
plevied. The  appellant  appeared  to  have  had  possession 
alone  at  the  time  the  same  was  taken  and  delivered  to  the 
respondent.  Ordinarily  the  presumption  would  be  that  the 
possessor  was  also  the  owner,  and  entitled  to  a  judgment  of 
return  under  such  circumstances.  But  Uie  appellant  virtu- 
ally disclaims  any  ownership  in  himself  by  justifying  under 
the  process  against  the  property  of  L.  S.  Smith,  and  alleg- 
ing that  at  the  date  of  his  levy  upon  said  property  it  was  in 
the  actual  possession  of  and  belonged  to  said  Smith.  .We 
think,  therefore,  that  his  possession  thus  explained  in  his 
answer,  affords  no  ground  for  the  presumption  of  owner- 
ship in  himself,  which  would  entitle  hinn  to  the  judgment 
asked.  And  as  the  allegations  in  the  answer  as  to  the  owner- 
ship and  possession  of  Smitii  were  denied  by  the  replica- 
tion, and  no  proof  was  offered  to  maintain  them,  the  appel- 
lant was  not  entitled  to  the  judgment  for  the  value,  which 
he  demanded  from  the  court  below,  and  oonseqibeoftly  its 
refusal  to  grant  such  relief  waa  not  error. 

Judgment  affirmed. 
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LADD  &  BUSH  v.  RAMSEY. 

Skkvice  by  Publication — Insufficiency  Must  be  Specifically  Al- 
leged.— Where  garnishees  seek  to  restrain  an  execution  because 
the  judgment  on  which  it  was  issued  was  void,  and  for  the  further 
reason  that  no  process  of  garnishment  had  been  served  upon  them» 
the  facts  must  be  fully  and  unequivocally  stated.  Thus,  when  ser* 
vice  was  had  by  publication,  it  is  not  enough  to  allege  that  the 
affidavit  for  the  order  was  insufficient;  it  must  be  shown  wherein 
it  was  insufficient. 

Alternative  Pleading — Injunction. — ^Alternative  pleading,  as  that  the 
judgment  debtor  was  either  dead  when  the  proceedings  were  com- 
menced, or  else  resided  in  Umatilla  county  in  this  state,  is  bad. 
An  injunction  can  be  granted  only  upon  positive  averments. 

Semble. — That  if  the  proceedings  were  void,  there  is  an  adequate  rem- 
edy at  law  against  the  sheriff  as  a  trespasser. 

Appeal  from  Marion  County.  The  facts  are  stated  in 
the  opinion. 

/.  A.  Strattan,  for  respondent. 

N.  B.  KnigJii^  for  appellant. 

By  the  Court,  Waido,  J. : 

This  is  a  suit  to  enjoin  an  execution  issued  on  a  judg- 
ment had  against  A.  H.  Simmons  as  judgment  debtor, 
and  sought  to  be  enforced  against  the -respondents  as  gar- 
nishees. The  complaint  alleges  that  on  or  about  the  20th  day 
of  September,  1880,  Thomas  Cann  deposited  at  the  banking 
house  of  the  respondents  the  sum  of  $582.33,  to  the  credit 
of  A.  H.  Simmons,  of  Simmon's  landing,  in  Umatilla  county, 
Oregon,  where  said  Simmons  at  that  time  lived.  That  he 
had  since,  as  respondents  are  informed  and  believe,  died; 
that  on  or  about  the  16th  day  of  December,  1880,  an  action 
was  brought  in  the  circuit  court  for  Marion  county  against 
the  said  A.  EL  Simmons  by  F.  W.  and  J.  Q.  Paine,  partners 
under  the  firm  name  of  Pain^  Brothers,  in  which  fhey  al- 
leged that  said  Simmons  wiis  indebted  to  them  in  a  sum 
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named;  that  said  F.  W.  and  J.  G.  Paine  undertook  to  ob- 
tain service  of  summons  on  the  said  Simmons  by  publica- 
tion, but  that  said  proceedings  were  irregular  and  void  on 
their  face,  because  there  was  no  sufficient  affidavit  for  an 
order  of  publication.  That  at  about  the  same  time  said 
Paine  Brothers  wrongfully  had  a  writ  of  attachment  issued 
and  placed  in  the  hands  of  R.  C.  Ramsby,  sheriff  of  Marion 
county,  which  said  writ  they  pretend  has  been  served  up- 
on the  respondents  as  garnishee.  That  on  said  pretended 
service  a  judgment  was  had  against  said  A.  H.  Simmons. 
And  respondents  allege  that  said  judgment  is  wholly 
void,  for  the  reason  aforesaid,  and  further  that  if  said  de- 
fendant therein  is  intended  as  the  Simmons  to  whose  credit 
said  deposit  was  made,  then  the  said  judgment  is  abso* 
lutely  void  for  the  reason  that  Hie  Sinmions  last  referred  to 
was  dead  at  the  time  of  the  filing  of  the  said  complaint  and 
the  rendition  of  said  judgment,  and  if  the  said  Simiaons  to 
whose  credit  said  money  was  deposited,  were  alive,  it  would 
be  void  for  the  reason  that  the  said  court  did  not  obtain 
jurisdiction  over  him,  as  his  place  of  residence  was  in 
Umatilla  county,  in  which  county  the  venue  of  said  action 
should  have  been  laid,  nor  could  service  on  Simmons  in 
such  case  have  been  made  by  publication. 

An  injunction  will  only  be  granted  in  a  clear  case,  and 
upon  an  unequivocal  statement  of  the  facts  constituting  the 
grounds  therefor.  The  allegation  of  the  insufficiency  of  the 
affidavit  for  publication  of  summons — ^if  of  any  importance, 
when  other  statements  in  the  complaint  are  considered — is 
defective,  sinc^  it  is  for  the  court  and  not  the  pleader  to  say 
that  the  affidavit  is  insufficient  The  facts  showing  the  in- 
sufficiency must  be  set  out 

The  alternative  allegation  that  Simmons  was  either  dead 
when  the  action  was  commence4)  or  at  that  time  resided  in 


Umatnia  cdunty,  is  bad,  and  aiffords  no  ground  'for  r«iMe].' 
(Gould's  Pleadings,  p.  55,  note  14.)  The  respondents  in  iMa 
first  part  of  tfaeir  oomplaint  allege  that  they  have  been  in- 
formed and  belieTe  that.  Simmons  was  dead  when  the  aetimi 
was  commenced. 

Appellant's  cbunisel  cite  Armstronff  v.  Sandfordy  7  Minn.) 
49,  to  show  that  an  injunction  will  not  be  ordered  on  facts 
stated  only  on  iuf ormation  and  belief.  At  all  evmts,  the 
effectiveness  of  this  allegation  is  overthrown  by  the  subse- 
quent allegations  which  involve  the  question  of  deadi  in 
uncertainty.  It  is  also  alleged  that  respondents  were  never 
gamisheed,  which,  if  true,  would  make  the  sheriff  a  tres- 
passer. But  it  is  alleged  that  a  writ  of  attachment  was 
wrongfully  sued  out,  and  that  said  sheriff  did,  by  virtue  of 
said  writ,  pretend  to  garnishee  the  respondent.  After  this,  a 
bare  allegation  ^^that  the  said  Kamsby  never  did  garnishee 
the  said  $532.33,  or  any  part  thereof ,'' is  pleading  what  tiie 
pleader  thinks  to  be  the  effect  of  the  proceedings  of  garnish^ 
ment,  and  not  the  want  of  any  actual  service  of  process 
upon  the  garnishees.  If  the  proceedings  against  Simmons 
were  void,  as  the  respondents  had  already  endeavored  to  al- 
lege, then  the  garnishee  proceedings  were  also  void,  how- 
ever perfect  in  themselves,  and  it  cannot  be  said  that  the 
complaint  intends  more.  But  admitting  that  the  proceed- 
ings against  Simmons,  exclusive  of  those  on  the  attachment, 
are  valid,  then  if  the  plaintiffs  wished  to  allege  that  they 
had  never  been  gamisheed,  they  should  have  alleged  the 
nonexistence  of  facts  fatal  to  a  valid  garnishment.  It  is  not 
sufficient  that  the  pleader  thinks  there  has  been  no  garnish- 
ment. He  must  state  fuUy  the  facts  from  which  the  court 
can  see  that  there  has  been  no  garnishment  {Scmer  v, 
CUy   of   KansoBj   69   Mo.,  46;  Brundage  v.   Candle^  25 
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Texas,  887;  Bimtain  v.  BUckhvm^  27  Bl.,  406;  Tye  v. 
Catohmg,  78  Ey.,  469.) 

Also,  a  statement  may  be  sufficient  to  inyite  an  issue  in  a 
mere  pleading,  and  yet  insufficient  to  warrant  an  injuncti<NL 
{Redfield  v.  Middleton^  7  Bosw.,  649.)  It  follows,  there- 
fore, that  conceding  that  the  ruling  would  have  been  other- 
wise had  the  invalidity  of  the  judgment  t>r  of  the  garnish* 
ment  been  shown  by  proper  allegations,  there  is  no  sufficient 
statement  of  facts  in  the  complaint  to  authorize  a  court  to 
order  an  injunction,  and  the  demurrer  to  the  c<Hnpla]nt 
should  have  been  sustained. 

But  if  the  facts  were  sufficiently  alleged,  and  the  judg- 
ment against  Simmons  on  the  garnishee  proceedings  were 
void,  it  is  doubtful  if  a  cause  of  suit  could  be  stated.  The 
position  of  a  garnishee  is  one  of  embarrassment.  As  a 
mere  stake-holder  he  is  entirely  innocent  in  the  controversy 
between  the  original  parties,  and  yet  liable  to  be  subjected 
to  expense  to  protect  himself.  {Moore  v.  Bailroad  Co.,  43 
Iowa,  885;  Walters  v.  Washington  Ins,   Co.^  1  Iowa,  411.) 

Hence,  it  seems  he  should  not  inta:f  ere  in  the  controversy 
between  the  original  parties,  or  plead  other  defenses  than 
those  necessary  to  protect  himself.  Any  attack  he  may 
make  on  the  judgment  against  the  judgment  debtor,  must 
be  a  collateral  attack,  {Peters  v.  League^  18  Md.,  58,) 
and  consequently  he  should  be  protected  in  making  pay- 
ment where  such  judgment  can  only  be  attadced  directly. 
But  if  the  judgment  against  Sinmions  is  void  on  its  face 
for  the  want  of  a  sufficient  affidavit,  or  because  of  tiie  inva- 
lidity of  the  attachment,  it  does  not  f<^ow  that  the  gar- 
nishees are  entitled  to  an  injuncticm.  The  void  execution 
may  be  quashed  on  motion.  {8auc?iey  v.  Oarriaga^  81  Cal. 
170.)  Besides,  if  the  judgment  is  void,  -or  thd  plainti^Ts 
had  never  been  gamisheed,  they  would  not  be  in  any  dog^ree 
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charged  by  the.  proeeedings.  They  would  seem  to  stand  in 
a  position  similar  to  that  of  a  party  whose  property  has 
been  levied  on  to  satisfy  the  debt  of  a  third  person.  In 
theory,  the  purpose  of  an  injunction  is  to  stay  irreparable 
mischief;  it  stays  a  threatened  evil,  the  consequences  of 
which  cannot  adequately  be  compensated,  were  it  suffered 
to  happen.  {Edwards  v.  Albany  Mining  Go*y  88  Mich., 
49;  Hawley  v.  Beardsley^  47  Conn.,  571.) 

The  respondents,  therefore,  cannot  have  an  injunction  if 
they  have  an  adequate  remedy  at  law,  as  it  will  be  presumed 
they  have,  unless  the  contrary  is  specially  shown.  In  Ba- 
ker V.  Rinehart^  11  West  Va.,  it  is  held  that  an  injimction 
will  not  be  granted  to  stay  the  sale  of  the  personal  property 
of  a  third  person  levied  on  by  the  sheriff,  unless  a  case  of 
irreparable  injury  is  made  out.  The  party  will  be  left  to 
his  remedy  at  law.  The  court  goes  on  to  show  what  is 
meant  by  an  adequate  and  complete  remedy  at  law.  (See 
also  Frazer  v.  White^  49  Md.,  1;  Thorn  v.  Sweeny^  12 
Nev.,  251,  256;  Mare  v.  Orr^  15  Cal.,  206;  McCreery  v. 
Sutherland^  23  Md.,  471;  Richards  v.  Kirkpatrick^  63 
Cal.,  433 ;  City  of  Portland  v.  Baker ^  8  Or.,  356 ;  Cooper  v. 
Hanulton,  8  Blackf.,  377.) 

But  suppose  the  invalidity  of  the  judgment  consists  of 
matters  to  be  established  by  extrinsic  evidence,  as,  that 
Simmons  was  dead  when  the  process  of  garnishment  was 
served,  or  was  a  resident  of  Umatilla  county?  In  the  for- 
mer case,  Loring  v.  Folger^  7  Gray,  505,  is  authority  that 
the  judgment  is  absolutely  void.  In  such  a  case  the  judg- 
ment affords  no  authority  for  any  proceedings  against  the 
garnishee.  He  can  attack  the  judgment  collaterally,  and  as 
well  in  a  court  of  law  as  in  a  court  of  equity.  The  same 
reason  for  refusing  an  injunction  would  still  seem  to  exist. 
Be  this  as  it  may,  for  xeasons  heretofore  stated,  the  demurrer 
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should  have  been  sustained,  and  oonsequently  the  judgmimt 
must  be  reversed. 
Judgment  reversed. 
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STATE  V.  BROWN. 

Claims  against  State— Allowance  by  Secretary.— The  decision  of 
the  secretary  of  state  upon  a  chim  against  the  state,  presented  to 
him  for  allowance,  is  not  conclusive  upon  the  rights  of  the  parties 
in  a  collateral  proceeding.  Such  decisions  are  neither  judicial  de- 
terminations, nor  invested  by  law  with  the  effect  of  such  determi- 
nations. 

Idem. — ^The  presentation  of  a  claim  against  the  state,  and  its  allowance 
1^  the  secretary,  do  not  constitute  an  account  stated  so  as  to  pre>. 
elude  an  inquiry  as  to  its  correctness,  in  an  action  at  law,  brought 
hy  the  state  for  a  sum  of  money  alleged  to  haye.been  unlawful]/ 
allowed  in  said  account,  and  paid  through  mistake. 

Appeal  from  Marion  County* 

This  was  an  action  at  law,  brought  by  the  state,  against 
Mart  Y.  Brown  to  recover  the  sum  of  $18,295.6©  alleged 
to  have  been  overpaid  him  through  mistake,  on  account  of 
materials  furnished  and  printing  done  by  him  for  the  state, 
during  his  official  term  as  state  printer,  from  September, 
1874,  to  September,  1878.  The  complaint  contains  sixty- 
seven  different  counts,  each  expressing  a  distinct  caiise  of 

rcgon.1  (ais) 


216  State  v.  Brown.  [10  Oregon. 

action,  but  as  they  are  all  in  the  same  form,  the  citation  of  a 
single  one,  for  example,  will  suffice.  The  first  count  in  the 
complaji^t^^l|owiirg  t];ie  i^Jegation  of  tfa^  ^efeD4&nt's  offi- 
cial character,  is  as  follows: 

"2.  That  between  the  lith  day  of  September,  1874,  and 
th^  81st  day  of  October,  1874,  said  defep(laat,,  vx  the  dis- 
chir^  of  hisf  bfficiardutiefe  as  such  state  printer,  printed 
for  said  plaintiff,  aiid  fuiixisbod  Pfper  for  100  copies  each 
of  the  following  named  bills,  to-wit :  Senate  bills  numbered 
respectively  1,  2,  3,  and  house  bills  numbered  respectively 
10,  15,  16,  18,  21^  23,^  24>  26,  27,  29^7^^,  4^3,  and  111,  of  the 
eighth  regula;^,  session  of  the  legislative  assembly  of  the 
State  of  Oregon,  each  of  said  bills  consisting  of  one  printed 
page.  That  said  work  done  and  material  furnished  consisted 
for  each  of  said  bills  of  the  following  named  items,  and  de- 
fendant  thereby  became  entitled  to  tefeeive  from  the  plain- 
tiff, for  ^ch  of  said  bills,,  the  amounts  nanxed  opposite  th^ 
several  items,  as  next  hereinafter  specified,  and  no  more; 
that  is  to  say : 

3496  ems  composition,  at  $1.25  per  1000  ems $4  37 

11-100  of  one  ream  of  paper,  at  $10  per  ream*  .#.•••  1  10 
1  token  (of  240  sheets)  of  presswork,  at  $1  per  token    1  00 

Folding  ^ ., »... * 

Stitching 

Amounting  in  all  to  the  3um  of  $103^52.     , 

^'3.  That  said  defendant,  on  or.  about  the  26th  day  of 
October,  1874,  presented  his  bill  to  plaintiff  for  said  work 
lind  material,  in  which  he  charged  th^ef  or  the  sum  of  $20^ 
which.^  said  sum  this  plaintiff,  being  then  ignorant  of  the 
^cts  .hei:einbefore  alleged,  and  acting  under  a  mistake  as  to 
tl^e  ajnount  actually  due,  allowed  and  paid^" 
•> .  The  <^ef endant  demurred  to  the  complaint  on  the  grounds; 

^L    This  court,  as  a  court  of  law,  has  no  jurisdiction  of 


• 
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the  sabjeet  matter  of  the  addon  or  complaint  2.  The 
plaintifl  camiot,  in  a  court  of  law,  surcharge,  falsify  or  open 
up  an  accomit  which  has  been  stated  or  settled  between  the 
partiiBS.  8.  The  complaint  does  not  state  facts  safficient  to 
constitute  a  canse  of  action.** 

The  demurrer  was  overruled  and  the  defendant  answered. 
After  denying  the  material  allegations  in  each  count,  the 
answer  concludes  with  the  following:  ^^And  for  a  further 
and  separate  answer  and  defense  herein,  defendant  avers 
that  each  and  every  item  allowed,  and  each  and  every  dollar 
paid  to  him  by  the  state  of  Oregon  for  work  done,  or  for 
material  furnished,  in  the  public  printing,  as  set  forth  in 
the  complaint,  was  duly  audited  and  paid  to  him  by  the 
warrants  of  the  secretary  of  state  drawn  upon  the  treasury 
of  said  state." 

The  state  replied  as  follows:  ^Denies  that  each  and 
every  item  allowed,  or  any  item  allowed,  or  that  each  and 
every  dollar  to  him  paid  by  the  state  of  Oregon,  or  any 
amount  to  him  paid  by  the  state  of  Oregon  foi*  work  done 
or  for  material  furnished  in  the  public  printing  mentioned 
in  the  complaint,  was  duly  audited  or  allowed  or  paid  by 
the  warrants  of  the  secretary  of  state,  drawn  upon  the 
treasurer  of  said  state,  or.  otherwise."  The  issues  thus  pre- 
sented were  tried  by  the  court  below^  whose  findings  and 
judgment  were  as  follows : 

''The  court  finds  as  matters  of  fact: 

1.  That  the  defendant  at  all  the  times  mentioned  in  the 
complaint  was  the  duly  elected,  qualified  and  acting  state 
printer  of  the  state  of  Oregon* 

S.  That  in  doing  the  wmrk  mentiDned  in  plaintiff's  eom-^ 
plaint  the  defendant  furnished  for  the  use  of  plaintiff  only 
823.56  reams  of  paper,  which  at  ten  dollars  a  ream,  the  price 
allowed  by  Uw,  amounted  to  $3,235.6a    That  the  defend- 
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ant,  in  the  bills  presented  ta  the  state,  received  pay  for 
1292.26  reams,  and  received  from  plaintiff  therefor  tiie  sum 
of  $12,922.60. 

8.  So  far  as  the  amount  of  composition  is  concerned,  the 
court  finds  that  the  work  was  reported  to  be  done  by  the 
expert  as  done  by  Brown,  and  I  allow  for  this  work  as  so 
fomid. 

4.  As  matter  of  law,  the  court  finds  that  the  finding  of 
the  secretary  of  state  as  to  the  amount  of  work  done  was  a 
matter  on  which  he  was  called  upon  to  use  his  discretion, 
and  such  determination  in  the  absence  of  fraud  is  binding 
on  the  state. 

6.  That  the  amount  of  paper  furnished  is  charged  by  the 
ream,  and  more  reams  were  charged  for  than  were  actually 
furnished.  For  this  excess,  the  defendant  should  not  be  al- 
lowed. 

6.  What  constitutes  a  ream  of  paper  is  a  questicm  of  law, 
to  be  determined  by  the  definition  of  the  word,  and  was  not 
a  matter  to  be  found  by  the  secretary  of  state. 

7.  It  is  therefore  considered  and  adjudged  by  the  court 
that  plaintiff  have  and  recover  of  the  defendant  the  sum  of 
$9,687  and  his  costs  and  disbursements." 

The  appeal  was  taken  by  the  defendant  Brown  from  this 
judgment.  No  exceptions  appear  to  have  been  taken 
during  the  progress  of  the  cause  through  the  court  below ; 
but  appellant  relies  upon  the  record  set  forth  above  as  dis- 
closing the  errors  assigned  in  the  notice  of  appeal.  The 
errors  assigned  are.  1.  Overruling  defendant's  demurrer 
to  the  complaint.  2.  The  2nd  finding  of  fact;  and  the 
6th  and  6th  findings  of  law,  above  set  forth.  8.  Bender- 
ing  said  judgment  in  favor  of  the  state. 

Bonham  <6  Ramsey^  for  appellant. 

W.  O.  Piper  and  J*  A.  StraUanj  for  respondent; 


Oct  1882.]  Statb  v.  Bbowk.  219 

By  the  Court,  Watson,  C.  J.: 

We  have  first  to  determine  the  nature  and  effect  of  the 
decisions  of  the  secretary  of  state  upon  claims  against  the 
state,  which  have  been  presented  for  his  allowance.  Appel- 
lant contends  that  they  should  be  regarded  as  judicial  deter- 
minations, and  conclusive  as  to  the  rights  of  both  the  claim- 
ant and  the  state,  in  all  collateral  proceedings.  This  prop- 
osition involyes  the  assumption  that  the  secretary,  in  audit- 
ing claims  against  the  state,  exercises  judicial  power.  Power 
vested  in  an  admiiiistrative  officer  to  act,  at  his  discretion, 
is  not  necessarily  judicial.  Mr.  Starkey  thus  clearly  defines 
the  distinction  between  them: 

'^There  is  a  wide  distinction  between  a  special  authority 
to  act,  under  particular  circumstances,  and  a  judicial  au- 
thority to  act  in  particular  cases.  So  long,  in  either  case,  as 
the  party  acts  within  the  limits  of  his  authority,  he  is  of 
course  justified  in  what  he  does,  and  in  either  case  if  he 
plainly  exceed  the'  limits  of  his  authority  he  is  without  jus- 
tification ;  the  material  difference  is  this,  that  in  the  former 
case,  i.  ^,  where  he  has  a  mere  authority  to  execute,  it  is 
open  to  inquiry  whether  facts  existed  which  warranted  his 
act;  in  the  latter,  where  he  acts  judicially,  in  a  matter 
within  his  jurisdiction,  his  adjudication  is  usually  condu- 
sive  upon  the  question  whether  the  particular  facts  war- 
ranted that  judgment,  and  to  protect  him  from  an  action 
of  trespass.''    (8  Stark.  Evid.,  1,150.) 

But  under  the  constitution  of  this  state,  the  secretary  can- 
ncyt  exercise  judicial  functions.  Art.  8  provides  for  the  dis- 
tribution of  the  powers  of  government  into  the  three  great 
departments — the  "legislative,  the  executive,  including  the 
administrative^  and  the  judicial;"  and  declares  ^^that  no 
person  diarged  with  official  duties  under  one  of  the  depart- 
mflufa^  ahall  egpardfle  any  of  the  functions  of  another,  except 
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as  in  this  constitution  expressly  provided.^  The  <^ice  of 
secretary  of  state  is  provided  for  in  art  6,  which  creates  the 
administrative  department,  while  by  art  7,  creating  the  ju- 
dicial department,  all  the  judicial  power  of  the  state  is  ves- 
ted in  a  supreme,  circuit  and  county  courts,  with  authority 
to  the  legislature  to  invest  justices  of  the  peace  with  limited 
judicial  powers,  and  to  create  municipal  courts  to  adminis- 
ter the  regulations  of  incorporated  towns  and  cities. 

There  is  nothing  in  the  constitution  expressly  authorizing 
the  secretary  to  exercise  any  of  the  functions  of  the  judicial 
department,  and,  in  the  face  of  the  inhibition  just  cited,  the 
legislature  is  incapable  of  conferring  any  such  power  upon 
him.  (People  v.  Draper,  15  N.  Y.,  532;  State  v.  Hastings, 
10  Wis.,  582.) 

But  if  the  correctness  of  this  construction  of  the  consti- 
tutional provisions  above  referred  to  could  be  deemed  at  all 
questionable,  still  we  should  feel  compelled  to  hold  that  nei- 
ther by  the  constitution  nor  laws  has  the  secretary  of  state 
been  clothed  with  any  judicial  power  whatever.  By  sec.  2 
of  art.  6,  above  referred  to,  he  is  declared  to  be,  by  virtue  of 
his  office,  "auditor  of  public  accounts."  Sec.  11  of  the  act 
of  June  2,  1859,  entitled  "An  act  to  regulate  the  treasury 
department,"  is  as  follows: 

"Sec.  11.  The  secretary  of  state  shall  superintend  the 
fiscal  concerns  of  the  state,  and  manage  the  same  in  the 
manner  prescribed  by  law;  •  *  •  To  examine 
and  determine  the  claims  of  all  persons  against  the  state  in 
cases  where  provisions  for  the  payment  thereof  shall  have 
been  made  by  law,  and  to  endorse  upon  the  same  the 
amount  due  and  allowed  thereon,  and  from  what  fund  the 
same  is  to  be  paid,  and  draw  a  warrant  on  the  treasury  for 
the  same;  and  he  shall  report  to  the  legislaturei  atthecom- 
menoemeat  of  each  regular  sessioso,  a  complete  list  of  all 
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counts  so  audited,  together  with  a  general  statement  of  the 
fiscal  concerns  of  the  state ;  Provided^  that  no  account  shall 
be  so  audited,  except  the  same  be  duly  terified  by  the  oath, 
affidavit  or  affirmation  of  the  claimant  or  his  agent,  and  all 
accounts  shall  be  kept  on  file  in  his  office;  to  enter  in  a 
book,  to  be  kept  for  that  purpose,  an  abstract  of  all  warrants 
drawn  on  the  treasury,  showing  the  date,  number,  name  of 
claimant,  the  amount  claimed,  the  amount  allowed  thereon, 
and  from  what  fund  to  be  paid." 

^^Sec  12.  Whenever  any  account  shall  be  presented  to 
the  secretary  of  state  for  settlement,  he  may  require  the  per- 
son presenting  the  same,  or  any  other  person  or  persons,  to 
be  sworn  before  him  touching  such  account,  and  when  so 
sworn,  to  answer  orally,  or  in  writing,  as  to  any  facts  relat- 
ing to  the  justice  of  the  account.  If  any  person  interested 
shall  be  dissatisfied  with  the  decision  of  the  secretary,  on 
any  claim,  account  or  credit,  it  shall  be  the  duty  of  the  sec- 
retary, at  the  request  of  such  person,  to  refer  the  same,  with 
his  reasons  for  his  decision,  to  the  legislative  assembly,  and 
all  persons  having  claims  against  this  state  shall  exhibit  the 
same,  with  the  evidence  in  support  thereof,  to  the  secretary, 
to  be  audited,  settled  knd  allowed  within  two  years,  and  not 
afterwards.  And  in  all  suits  brought  in  behalf  of  the  state, 
no  debt  or  daim  shall  be  allowed  against  the  state  as  a  set 
off,  but  such  as  have  been  exhibited  to  the  secretary,  and  by 
him  allowed  or  disallowed,  except  only  in  cases  where  it 
shall  be  proved  to  the  satisfaction  of  the  court  that  the  de- 
fendant, at  the  time  of  trial,  is  in  possession  of  vouchers 
which  he  could  not  produce  to  the  secretary  on  account  of 
•  absence  from  the  state,  sickness  or  unavoidable  accident.'^ 

These  are  the  provisions  of  law  upon  which  appellant 
daims  that  the  decision  of  the  secretary  of  state  in  allowing 
or  disallowing  a  claim  against  the  state,  is  a  ^^judicial  deter- 
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mijiation  of  such  a  claim,  and  as  binduig  upon  the  parties 
as  the  judgment  of  any  court." 

It  will  hardly  be  contended  that  his  designation  in  tibe 
constitution,  as  "auditor  of  public  accounts,"  by  itself,  con- 
fers any  judicial  power  on  the  secretary  of  state.  Abbott 
defines  the  powers  of  such  an  officer  as  follows :  "An  officer 
of  government,  whose  function  it  is  to  examine,  verify  and 
approve  or  report  accounts  of  persons  who  have  had. the  dis- 
bursement of  government  moneys,  or  have  furnished  sap« 
plies  for  government  use."    (1  Abb.  Law  Diet.,  111.) 

Burrill's  definition  of  the  term  "auditor"  is  this:  "An  offi- 
cer or  person  whose  business  is  to  examine  and  verify  the 
accounts  of  persons  entrusted  with  money.  A  person  ap- 
pointed to  examine  a  particular  account  and  state  or  certify 
the  result ;  in  doing  which  he  is  said  to  audit  the  account." 
(1  Burrill  Law  Diet,  163.) 

In  every  organization  of  government,  the  office  of  public 
auditor  is  to  be  found  in  the  administrative  department,  and 
even  where  he  is  empowered  to  act,  upon  his  official  judg- 
ment, his  functions  are  only  gttasi  judicial.  If  his  determi- 
nations upon  issues  properly  presented  to  him  are  in  any 
case  to  be  held  conclusive  upon  the  pai^ties  in  collateral  pro- 
ceedings, it  is  not  because  they  involve  the  exercise  of  ju- 
dicial power  or  absolute  discretion,  but  because  such  conclu- 
sive effect  has  been  imparted  to  them  by  competent  consti- 
tutional provision  or  legislative  enactment  Without  his 
allowance,  the  claimant  cannot  obtain  payment  of  his  de- 
mand ;  but  the  rejection  of  his  claim  does  not  determine  his 
right  to  payment,  unless  declared  to  have  such  effect  by 
competent  authority. 

Many  decisions  are  to  be  found  in  the  reports  of  the  sev- 
eral states,  which  hold  that  mandamus  will  lie  to  compel  a 
public  administrative  officer,  charged  with  the  duty  of  aud- 
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itmg  title  piiblie  accounts,  to  allow  claims,  where. the  irndiis- 
puted  facts  ^ow  a  dear  legal  right  in  the  claimant  to  have 
the  same  allowed  and  paid  out  of  the  public  treasury. 
{McCavley  v.  Brooks^  16  Cal.,  11 ;  Smith  v.  The  Oon^olier 
of  the  StatCj  18  Wend.,  669;  People  v.  Stout^  28  Barb., 
889;  Agricultural  Sooiety  v.  Bates  <6  Lippmcott^  61  Ill«, 
490;  High's  Extraordinary  Legal  Remedies,  sees.  lOi-6, 
and  cases  cited.) 

This  doctrine  is  fully  sustained  by  the  decision  of  this 
court  in  B^uroh  v»  Earhart^  7  Or.,  58.  These  decisions  are 
irreconcilable  with  the  idea  that  the  determinations  of  sudi 
officers,  in  auditing  claims  against  the  public,  are  of  tibe 
same  nature,  and  have  the  same  force,  as  the  judgments 
rendered  by  judicial  tribunals,  in  proceedings  of  a  judicial 
character.  Mandamus  will  lie,  in  some  instances,  to  com- 
pel the  exercise  of  judicial  functions,  but  not  to  control  the 
free  operation  of  judicial  discretion.  When  the  public 
auditor  has  exercised  his  discretion  and  pronoimced  his  de- 
cision, then,  if  his  action  is  to  be  regarded  as  judicial,  his 
power  is  ended,  and  even  though  his  decision  appear  to  be 
clearly  erroneous,  he  cannot  be  compelled  to  correct  it  by 
mandamus*    {Ex  parte  Taylor^  4  How.  U.  S.  B.,  3.) 

In  the  case  of  the  State  v.  Hastings^  10  Wis.,  525,  it  was 
held  that  the  state  treasurer  might  lawfully  refuse  to  pay  a 
warrant  drawn  on  him  by  the  secretary  of  state,  for  a  sum 
audited  and  allowed  by  the  latter,  upon  an  illegal  demand. 
'The  oonstituticm  of  Wisconsin,  like  our  own,  declared  that 
the  secretary  of  state  should  be  ^^ex-officid^  auditor.  In 
Wall  V.  Ocnmty  of  Mowroe^  13  Otto,  74,  the  supreme  court 
of  the  United  States  held,  that  to  an  action  against  the 
county,  upon  certain  county  warrants,  issued  upon  daima 
audited  and^allowed  by  the  county  court,  brought  by  a 
hmM.  'fide  holder  for  value,  any  defense  might  be  set  up  by 
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the  countjf  which  would  have  been  available  if  the  action 
had  been  brought  by  the  original  payee,  and  allowed  aa  off- 
set against  such  payee.  Justice  Field  concludes  the  opin- 
ion in  the  case  with  the  following  observation: 

^^The  cancellation  of  the  warrants  originally  issued,  and 
the  substitution  of  others  in  their  place,  did  not  change  their 
,chto^cter.  Neither  that  proceeding  nor  the  original  auditing 
of  the  claims  of  Gallagher  had  the  force  of  a  judicial  deter- 
mination, concluding  either  him  or  the  coimty.  There  was  no 
litigation  on  the  subject  between  adversary  parties,  which 
could  give  to  the  result  any  greater  efficacy  than  the  award 
of  an  ordinary  board  authorized  to  audit  claims  against  a 
municipal  body."  Citing  Shirk  v.  Pulaski  GowtUy^  4  Dill^, 
209.  In  the  case  of  Th&  Cowaty  of  Masrion  v.  PMlUps^  45 
Mo.,  75,  the  court  held  that  the  action  of  the  county  court  in 
allowing  a  claim  of  the  county  collector  against  the  county , 
through  a  mistake  of  fact,  was  not  res  adjudicate  so  as  to 
bar  a  suit  by  the  county  to  recover  back  the  amount  allowed. 
That  in  such  cases  the  judges  of  the  county  court  act  merely 
as  the  fiscal  agents  of  the  county,  and  their  mistakes  can  be 
inquired  into  and  corrected,  as  well  as  those  of  individuals 
acting  in  their  own  behalf.  Judge  Bliss,  in  the  course  of 
the  opinion,  says:  ''The  county  judges  are  in  most  matters 
the  agents  and  representatives  of  their  respective  counties. 
As  a  board  called  the  county  court,  they  audit  claims  against 
it,  make  appropriations,  assess  taxes,  loan  and  distribute  the 
school  fund,  take  charge  of.  its  poor,  direct  the  building  and 
supervision  of  roads  and  bridges,  erect  and  take  charge  of 
the  public  buildings,  look  after,  and  settle  with  its  financial 
agents,  and  in  general  transact  the  county  business.  Many 
of  their  aets,  as  in  auditing  claims,  and  settling  the  accounts 
of  treasurer  and  collector,  have  been  sometimes  called  judi- 
eial*  because  it  is  incumbent  on  the  court  to  decide — to  ad- 

•         0  - 
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jndicate  as  it  were — ^npon  the  claim  or  account.  But  this 
decision  is  more  like  that  of  a  party  or  agent,  than  of  an 
impartial  tribunal  with  the  parties  before  them.  They  de- 
cide very  much  as  every  private  person  or  financial  agent  of 
a  firm  or  corporation  dedides  upon  an  account  presented* 
They  decide  as  all  puUic  auditors  decide  when  dain^  or 
accounts  are  presented  for  adjustment,  and  if  their  action  is 
judicial,  then  our  auditor  of  public  accounts  is  so  far  a 
judge,  and  holds  a  court  of  record;  for  in  auditing  claims 
his  duties  are  precisely  those  of  the  county  court    *    '*' 

I  have  thus  spoken  of  the  action  of  the  court  upon  claims 
against  the  county  because  it  is  clearly  analogous  to  its  action 
in  settling  with  collectors^  Ac.  This  settleipent  of  accounts 
with  coUecto'rs  lacks  ohe  of  the  essential  elements  of  ordi- 
nary judicial  action,  there  being  no  parties  litigant,  no  ad* 
verse  interests  to  be  adjusted,  no  one  to  be  heard  but  the 
officer;  and  it  also  possesses  one  of  those  elements,  inasmuch 
as  it  is  to  be  made  and  the  accounts  adjusted  according  to 
law.  But  so  are  all  settlements  and  adjustments  between 
parties.  The  rules  that  govern  do  not  so  much  d^ide  the 
question,  as  the  relation  of  the  body,  whether  it  is  to  adjust 
controversies  between  the  parties,  or  whether  it  represents 
one  of  the  parties." 

In  the  case  of  Woihington  County  v.  Farlier,  5  Gil- 
man,  282,  the  supreme  court  of  Illinois,  in  discussing 
the  same  question,  use  language  equally  strong  and 
explicit  They  say :  ^^In<  making  this  settlement  the  com- 
missioners  act  as  agents  of  the  county,  and  do  not  adju- 
dicate as  a  court  They  could  enter  up  no  judgment 
against  the  defendant  for  the  balance  found  due,  nor  have 
they  any  means  of  enforcing  payment  of  such  balance  ezoept 
by  a  resort  to  the  ordinary  courts  of  law.  Ad  tha  fiscal  agents 

X.  Ore.— li 
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of  the  county,  their  mistakes  may  be  inquired  into  and  cor- 
rected, as  well  as  those  of  an  individual  acting  in  his  own 
behalf.**  To  the  same  effect  are  the  decisions  in  State  v. 
Roberta^  62  Ma,  888;  Cumberland  Co.  v.  Ed^wardSj  76 
HL,  644;  Cammisaioners  v,  KeUer^  6  Kansas,  510. 

In  the  case  last  cited,  the  supreme  court  of  Kansas  held 
that  it  was  error  in  the  lower  court  to  instruct  the  jvurj 
that  the  allowance  of  the  claim  in  controversy  by  the  board 
of  county  commissioners,  ^Hs  an  adjudication  as  binding  on 
the  parties  as  the  judgment  of  a  court"  The  same  doctrine 
is  maintained  in  the  decision  of  this  court,  in  Chant  County 
V.  SeUy  6  Or.,  248.  It  was  held  in  that  case  that  money 
claimed  by  and  paid  to  the  county  judge  as  a  part  of  his 
salary,  which  he  was  not  entitled  to,  could  be  reooveced 
back  in  an  action  brought  by  the  county  against  him, 
although  his  claim  therefor  had  been  audited  and  allowed 
by  the  county  court. 

A  careful  examination  of  the  provisions  of  the  statute 
above  quoted,  relating  to  the  powers  and  duties  of  the  sec- 
retary of  state,  must,  we  think,  inevitably  produce  the  con- 
viction that  the  legislature,  in  enacting  them,  neither  in- 
tended nor  attempted  to  confer  judicial  authority  on  that 
officer  in  the  matter  of  auditing  claims  against  the  state,  or 
to  make  his  decisions  in  relation  thereto  final  and  conclusive 
upon  the  rights  of  the  parties,  as  it  possibly  had  the  power 
tc*  provide.  By  these  provisions  the  secretary  is  charged 
with  the  superintendence  and  management  of  the  fiscal  con- 
cerns of  the  state;  and  the  examination  and  allowance  of 
claims  against  the  state  are  enumerated  in  a  subdivisi<Hi  of 
the  same  section,  as  duties  falling  under  this  gmeral  head. 
It  is  plainly  the  intention  of  the  sub«... Irion  that  the  secre- 
tary is  to  examine,  determine,  Aa^  the  claims  presented 
to  him  against  the  state  as  the  superintendent  and  manager 


Oct  1882.] 


Statb  v.  Bbown. 


9&7 


/ 


\ 


lost 

r. 

low: 


of  its  fiscal  concerns — ^in  other  words,  it^  financial  agent — 
juid  in  no  different  character. 

The  accounts  presented  must  be  verified,  and  the  secretary 
may,  in  his  discretion,  require  the  claimant  or  other  persona 
to  be  sworn  touching  the  account.  But  it  does  not  follow 
that  he  is  confined  to  the  sworn  testimony  in  determining 
w^hether  the  acooimt  should  be  allowed.  The  claimant  has 
no  voice  in  the  matter,  except  in  being  permitted  and  re- 
quired to  verify  his  claim.  He  cannot  insist  that  any  fur- 
ther testimony  shall  be  taken;  <»*  if  the  secretary  elects  to 
hear  other  testimony,  the  claimant  cannot  dictate  what  or 
hovr  many  witnesses  shall  be  examined. 

Xhe  statute,  by  providing  for  a  reference  of  ihe  claim  to 
the  legislature  when  the  claimant  is  not  satisfied  with  the 
secretary's  decision,  plainly  indicates  the  sense  of  its  framers 
as  to  the  administrative  character  of  his  functions.     But 
this  is  not  all.    The  statute  expressly  recognizes  the  right 
of  a  claimant  to  set-off  a  claim,  otherwise  proper,  which  has 
been  disallowed  by  ihe  secretary  in  any  suit  brought  against 
him  on  behalf  of  the  state.    And  under  the  peculiar  circum- 
5tonces  enumerated  in  the  statute,  he  is  allowed  to  set-off 
cl&ixas  never  presented  to  or  acted  on  by  the  secretary. 
TVe  fail  to  discover  any  intention  on  the  part  of  the  leg- 
-fcure  to  give  the  secretary's  decisions  the  final  and  con- 
character  which  belongs  to  judgments  pronounced 
e  ordinary  judicial  tribunals,  or  to  impart  such  conclu- 
effect  to  them  by  mere  statutory  enactment;  and  it  is 
'to  be  presumed  that  the  courts  have  been  divested  of 
"   ordinary  jurisdiction.    Nor  should  the  fact  ihsJt  the 
is  an  administrative  and  not  a  judicial  officer  be 
^t  of.    In  the  matter  of  the  application  of  Hervey 
ooper,  22  N.  Y.,  67,  Judge  Selden  expresses  the  fol- 
views  upon  this  subject: 
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"AlUiouji^  in  ih.6  general  distribution  of  per 
duties  among  the  great  departmenta  of  the  go^ 
many  are  found,  Qia  chaxacteristi<»  of  which  are  n 
thftt  they  can  with  certainty  be  referred  to  the  ap 
department,  yet  this  is  by  no  means  the  case  with 
lines  between  the  various  departments  are  not  ai 
well  be  very  precisely  deBned,  and  there  are  ma 
which  may  with  equal  propriety  be  referred  I 
Duties  of  this  class,  and  they  are  very  num^us,  n 
take  their  character  from  the  departments  to  whicl 
respectively  assigned.  The  same  power,  which,  w 
cised  by  one  class  of  officers  not  connected  witJi  the ; 
would  be  regarded  and  treated  as  purely  admii 
because  at  once  judicial  when  exercised  by  a 
justice."  See  also  Ths  State  ew  rel.  Drake  v.  j 
Wis.,  188. 

We  therefore  conclude  that  the  decision  of  the 
in  the  case  at  bar,  by  which  Brown  was  allowed  tl 
nine  thousand  six  himdred  and  ei^ty-seven  dollai 
per  which  he  never  furnished,  as  found  by  the  circ 
was  neither  a  judicial  determination  nor  conduf 
the  ri^ts  of  the  parties  by  virtue  of  any  provisio 
and  constituted  no  bar  to  the  recovery  by  the  sta 
action.  We  hold  that  the  secretary  of  state  is  inve 
a  certain  measure  of  official  discretion  in  the  matte 
iting  claims  against  the  state.  That  while  he  ac 
its  proper  sphere,  he  is  not  only  justified,  but  ezei 
judicial  control.  But  that  the  rights  of  the  parti< 
in  relation  to  the  particular  remedy  he  is  authorii 
minister,  are  in  no  wise  determined  or  affected  b 
cisions,  except  so  far  as  they  may  afford  a  presui 
being  in  accordance  with  the  &cts. 

Another  point  contended  for  by  the  sppeUant 
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the  auditmg  and  allOwahoiB  of  a  cbdm  by  the  secretary  sUould 
be  deemed  to  be  of  no  effect  as  a  jtidicitl  determination, 
still  it.  would  operate  to  convert  the  same  into  an  account 
stated,  and  bar  any  recovery  in  an  action  at  law  where  mis- 
take only  is  alleged.  But  a  stated  account  in  this  sense, 
derives  all  its  force  from  the  agreement  of  the  parties,  ex- 
press or  implied.  It  is,  in  effect,  a  new  contract  in  writing, 
and  is  equally  conclusive  in  an  action  at  law.  But  it  presup- 
poses parties  capable  of  making  a  written  contract,  which 
will  bind  them  in  the  absence  of  fraud  and  mistake,  although 
one  or  both  may  have  relinquished  valid  demands  to  secure 
the  settlement,  which,  if  they  had  been  allowed,  would  have 
sensibly  affected  the  final  balance.  (Homes  and  Drake  v. 
D^Camp^  1  Johns.,  84.) 

In  the  case  here,  there  was  no  opportunity  for  any  agree- 
ment. The  secretary  did  not  and  could  not  have  entered 
into  any  contract  with  the  claimant.  He  was  authorized  to 
allow  just  what  was  due  the  claimant,  according  to  his  judg- 
ment, and  was  not  justified  in  allowing  anything  beyond. 
II:  the  state  had  contracted  to  pay  so  much,  the  secretary's 
power  to  audit  the  claim  and  allow  what  should  appear  to 
be  due  thereon,  did  not  authorize  him  to  enter  into  a  new 
contract  with  the  claimant  through  the  form  of  a  stated  ac- 
count, by  which  the  latter  might  assert  a  claim  to  a  greater 
amount  than  should  be  foimd  due  him  under  his  original 
contract  with  the  state. 

We  think  the  secretary  has  no  power  to  state  an  account 
with  a  claimant  which  will  bind  the  state  in  this  manner. 
But  if  we  were  at  all  inclined  to  the  opposite  view,  we 
should  feel  bound  to  disregard  the  objection  upon  the  au*- 
thority  of  Orant  Oaumby  v*  SeUj  eupra,  which  unmistak- 
ably holds  that  an*  action  like  the  present  in  effect,  for 
nuMoey  had  and  cfeeii^edy  will  lie  to  recover  back  woney  ae 
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oourt,  to  invalidate  and  set  aside  the  will  of  Elizabeth  J« 
Greenwood,  and  to  have  distribution  of  her  estate  made  ac- 
cording to  law  instead  of  by  the  terms  of  said  wilL  The 
county  court  decided  the  will  to  be  invalid,  and  the  defend* 
ants  therein  appealed  to  the  circuit  court,  and  a  decree  was 
rendered  reversing  the  county  court  and  sustaining  the  va- 
lidity of  the  will.  From  this  decree  the  plaintiffs  appealed 
to  the  supreme  court  of  Oregon,  and  at  the  January  term, 
1879,  the  decree  of  the  circuit  court  was  reversed  by  the 
decree  of  the  said  supreme  court,  and  its  mandate  sent  to 
the  court  below,  whereby  it  was  decreed  that  said  will  was 
invalid,  and  the  same  was  set  aside  and  the  property  of  said 
estate  was  distributed  according  to  law  among  the  heirs  of 
said  estate,  instead  of  by  the  terms  of  the  will,  among  the 
legatees  and  devises  thereof.  To  impeach  and  set  aside  this 
decree  of  the  supreme  court,  and  the  mandatory  decrees 
thereunder,  is  the  object  of  the  present  suit. 

The  only  point  relied  upon  and  discussed  in  the  briefs  of 
appellants  is,  that  the  supreme  court  before  whom  the  suit 
was  tried  at  the  January  term,  1879,  and  a  decree  rendered 
annulling  the  will,  was  not  organized  in  conformity  to  the 
constitution,  because  the  judges  who  presided  were  appoint- 
ed by  the  Governor  instead  of  being  elected  by  the  people. 
In  October,  1878,  an  act  was  passed  by  the  legislature  for 
the  election  of  supreme  and  circuit  judges  in  distinct  classes, 
under  which  the  governor  was  authorized  to  appoint,  and 
did  appoint,  three  judges  of  the  supreme  court  and  five 
judges  of  the  circuit  courts,  who  were  to  hold  their  offices 
until  their  successors  were  elected  and  qualified  as  provided 
in  the  act  (Session  Laws  of  1878,  p.  81.)  It  is  insisted 
that  so  much  of  this  act  as  provided  for  the  appointment  of 
the  judges  of  the  supreme  and  circuit  courts  by  the  gover- 
nor,  until  the  general  electkm  neoct  ensuing,  is  in  direct  vio^ 
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lation  of  section  10,  article  7  of  the  constitution,  and 
fore,  void.  Prior  to  the  act  of  1878,  there  were  i 
dicial  districts  in  (he  state,  in  each  of  whidi  was  elet 
the  voters  thereof,  a  Bupreme  judge,  who  held  iha 
court  in  the  counties  composing  such  district.  Orii 
and  on  the  adoption  of  the  constitution,  there  were  b 
of  such  judicial  districts,  but  in  1862  the  legislature 
and  added  another  judicial  district  to  those  already  e 
and  provided  for  the  electi<m  of  a  judge  foe  such  < 
and  thus  thei'e  became  five  supreme  judges.'  The  o 
tion  vests  the  judicial  power  in  a  supreme  oourt, 
court,&c.,  (sec.  1, art. 7), but  the  judicial  power  ap] 
to  the  courts  above  named  was  ezerdaed  by  t^ese  : 
preme  judges  in  the  following  mode:  When  sitting  i 
a  supreme  court,  and  when  holding  a  court  in  any 
in  their  district,  separately,  a  circuit  court.  AJ 
called  supreme  judges,  they  were  not  elected  by  th( 
body  of  voters  from  the  state,  but  by  the  voters  fro 
judicial  district  from  which  they  were  chosen.  The 
"justices  of  the  supreme  court" — five  in  number — h 
offices  they  held  were  of  such  character  and  like  i 
for  it  was  as  justices  of  the  supreme  oourt  that  the  < 
holding  a  circuit  court  in  each  county  in  their  judic 
tricts  devolved  upon  them  under  the  constitution,  i 
art  7.)  While  this  system  of  judicature  was  to  cc 
the  constitution  provided,  under  circumstances 
enumerated,  that  the  number  of  justices  of  the  s 
court  could  be  increased  until  the  limitation  of  sev< 
consequently,  new  districts  might  be  created,  and  w 
organization  of  such  new  district,  uiother  justice  of 
preme  oourt  would  be  added.  Such  is  a  brief  ontdint 
judicial  system  designed  by  the  fnmers  of  the  ctmsl 
to  exist  until  the  population  dionld  reach  two  h 
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thcHisand,  whan  the  le^slatur^  was  authorized  and  emp^yw- 
ered  to  change  or  reorganiiee  the  existing  judicial  sysfcem^l^ 
the  enactment  of  a  law  providiipig  for  the  election  of  sapreme 
and  circuit  judges  in  distinct  classes.     (Sec.  10,  art  7.) 
This  section  provides  that  ''when  the  white  population  of 
thi&  state  shall  amount  to  two  hundred  thousand,  the  legis- 
lative assembly  may  provide  for  the  election  of  supreme  and 
'  circuit  judges'  in  distinct  classes,  one  of  which  classes  shall 
consist  of  three  justices  of  the  supreme  court,  who  shall  not 
perform  circuit  duty,  and' the  other  class  shall  ccmsist  of  the 
necessary  number  of  cLrociit'  judges,  who  shall  hold  full 
t^rms  without  allotment^  and  who  dudl.  take  the  same  oath 
\  as  the  supreme  judges.^'    This  section  of  the  constitution 

can  only  be  made  operative  by  legidlativiei  action.  It  is  in 
anticipation  of  a  condition  of  things,  which,  from  the 
salubrity  of  our  climate,  the  fruitfulness  of  our  soil,  and  the 
extent  and  variety  of  our  resources^  as  inducements  to  emi- 
gration and  settlement,  it  was  reasonable  to  presume  Would 
soon  come  to  pass. 

When  the  white  population  of  the  state  is  two  hundred 

thousand,  the  legislative  assembly  is  not  required  absolutely 

^  provide  for  the  election  of  supreme  and  circuit  judges  in 

distinct  dasses,  in  any  event    The  language  of  the  consti- 

tntioix  is  that  they  may  do  it;  but  when  done,  it  ifi  not  an 

%/-easonable  presumption  that  that  condition  of  things  ex- 

^a&^A     v^hich  authorised  the  legislature  to  exercise  the  power 

'^-^<3^d  to  them,  and  put  an  end  to  the  existing  system  of 

hdio^tt^^p^    ^t  any  rate,  the  right  to  exercise  this  power 

m^Mca      tih.%  white  population  attains  the  requisite  munbeir, 

'^^^^^ss   in  the  legislature,  and  when  exercised  in  the  mode 

proocii^x^j^  by  the  constitution,  the  i^orgaaization  of  the 

oooti-ts    ig  effected;  for  such  must  be  the  inevitable  result  of 

^^y^   l^l^^ation  making  operative  this  section  of  the  consti- 
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dause  which  put  the  act  in  effect  from  and  after  its  approval 
by  the  governor.  Here,  then,  is  an  act  providing  for  the 
election  of  supreme  and  circuit  judges  in  distinct  classes. 
For  the  circuit  judges,  it  created  the  judicial  districts  ac- 
cording to  the  boundaries  as  they  then  existed,  and,  when 
the  law  took  effect,  the  office  of  circuit  judge  in  each  judi- 
cial district  came  into  existence,  and  ipso  facto  became 
vacant  at  its  creation.  Nor  was  the  legislature  required  in 
the  exercise  of  its  power  in  rendering  operative  sec  10^  of 
art.  7  of  the  constitution  by  legislative  enactment^  to  pay 
any  attention  to  existing  judicial  districts — they  mig^t  have 
cut  and  carved  them  up  in  providing  the  ^'necessary  nun^ber 
of  circuit  judges,'*  as  in  their  legislative  wisdom  the  public 
exigency  might  have  required.  Instead  of  adopting  the 
boundaries  of  the  distiicts  as  already  divided,  they  might 
have  divided  up  the  state  into  ten  judicial  districts  in  order 
to  provide  the  '^necessary  nunlber  of  drcuit  judges,''  which 
would  have  effectually  blotted  out  every  trace  of  the  judicial 
districts  then  existing.  And  is  it  not  manifest  that  a  legis- 
lative act  which  should  create  these  ten  judicial  districts  and 
provide  for  the  election  of  the  circuit  judges  to  hold  the  cir- 
cuit courts  in  such  districts,  that  the  moment  the  act  be- 
comes a  law,  the  ten  judicial  distriicts  came  into  existence, 
and  were  legal  entities,  and  the  five  old  districts  from  which 
the  former  supreme  judges-  were  chosen  were  extinguished, 
and  there  were  then  existing  ten  offices,  awaiting  the  election 
of  ten  circuit  judges,  which,  until  such  election  could  take 
place,  were  existing  vacant  officea  The  creation  of  five 
judicial  districts  as  provided  in  the  act  according  to  the  old 
boundaries  produced  the  same  effect.  It  is  true,  the  act 
provides  in  the  meantime  that  the  gpvemor  should  fill  by 
appoiXLtment  the  offices  created  by  the  act,  which  ipso  facto 
became  vacant  at  their,  creation;  but  as  applied  to  vacancies 
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and  its  offices  were  yaoant.  A  I^slative  aet,'in  effect  pro*-' 
viding  for  the  election  of  supreme  and  circnit  judges  in 
distinct  classes,  implies  the  existence  of  tiiie  offices  which 
they  were  to  fill.  An  office  must  exist  before  it  can  be  pro- 
vided with  an  incumbent  by  election,  or  otherwise.  The 
moment,  therefore,  the  life  of  the  court  began  by  force  of  ^ 
the  legislative  enactment,  there  came  into  being  the  offices 
which  the  three  supreme  judges  to  be  elected  were  to  fill.* 
It  is  true  they  were  elective,  but  they  were  none  the  less 
vacant  after  the  act^took  effect.  Under  our  constituticm, 
the  goyemor  is  invested  with  the  power  to  fiU  vacancieB  as 
well  to  places  which  have  never  before  been  occupied  as  to 
a  place  which  has  been  previously  occupied.  An  office  is 
just  as  vacant  which  has  never  been  filled  as  an  office  vacant^ 
by  death  or  resignation.  In  either  case,  the  office  is  empty, 
unoccupied,  without  an  incumbent.  It  is  a  mistake  to  sup- 
pose the  filling  of  a  vacancy  in  office  until  the  period  of  the 
next  general  election  is  opposed  to  the  constitutional  re- 
quirement  that  such  officer  should  be  elected.  The  exercise 
of  this  power  is  essential  to  prevent  great  and  obvious  injury 
to  the  community.  Section  16,  of  art.  5  of  our  constitution 
is  a  transcript  of  section  18,  article  6  of  the  constitution  of 
1851,  of  Indiana.  In  Stocking  v.  The  Staie^  7  Ind.,  327,* 
David  M.  Stocking  was  indicted  for  the  murder  of  John 
Bose.  The  result  of  his  trial  was  a  verdict  of  murder  in 
the  first  degree,  and  that  he  suffer  death,  and  judgment  of 
the  court  was  entered  accordingly.  A  motion  for  a  new 
trial  was  interposed,  overruled  and  exceptions  taken,  etc. 

The  objection  made  was  that  the  court  trying  the  cause 
was  not  organized  in  conformity  to  the  constitution.  In 
February,  1856,  an  act  was  passed  by  the  legislature,  creat- 
ing*the  twelfth  judicial  circuit,  and  it  was  claimed  that  this 
act  wttB  in  conflict  with  seeticm  9,  article  —  of  the  ooBstita- 
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tion,  which,  amcHig  otliH'  things,  provided  that  "a  j 
each  circuit  shall  be  elected  by  tfie  voters  thereof 
court  say ;  "It  is  objected  that  the  judge  who  presi 
not  properly  the  judge  of  that  circuit,  because  appo 
the  governor  instead  of  being  elected  by  the  peop! 
objection  is  not  well  taken.  The  act  creating  th< 
was  declared  in  force  from  and  after  its  passage,  a 
of  emergency.  (Sec.  28,  art  4.)  W«  lay  no  strea 
declaration  of  the  legislature  that  there  was  a  va( 
the  office  of  circuit  jodge  of  the  new  Arcuit  If  tl 
a  vacancy,  it  existed  independent  of  that  declarat 
there  was  no  vacancy,  that  body  could  not  create  c 
declaratory  enactment.  The  vacancy  flowed  as  a 
consequence  of  doing  what  they  had  a  right  to  do— 1 
a  new  circuit.  There  is  no  technical  nor  peculiar  i 
to  the  word  "vacant,"  as  used  in  the  constitutimi.  1 
empty,  unoccupied;  as  applied  to  an  office  withoui 
cumbeut  There  is  no  basis  for  the  distincticHi  urg 
it  applies  only  to  offices  vacated  by  death,  resigni 
otherwise.*  An  existing  oflice  without  an  incum 
vacant,  whether  it  be  a  new  or  old  one.  A  new  hoi 
vacant  as  one  tenanted  for  years,  which  was  abando 
4«rday.  We  must  take  the  words  in  their  plaii 
sense.  (2  R.  8.,  pp.  83d,  223,  341.)  The  emergenc; 
created  the  office  would  imply  that  Uie  vacancy  in  t 
of  judge  of  the  new  circuit  should  be  filled  imm* 
The  18th  section,  article  9,  provides  that  the  govem 
by  appointment,  fill  a  vacancy  in  the  office  of  judge 
court.  We  think  this  appointment  well  made  um 
section."  This  case  was  sustained  in  Sice  v.  The 
Ind.,  832;  Driskdl  v.  The  State,  %  Ind.,  338,  and 
V.  The  State,  8  Ind.,  8&0. 
<  In  the  State  of  Miaaouri  ex  rel.  Benderion  v. 
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era,  is  sufficient  to  bind  botli  the  corporation  and  t 
dealing  with  it,     {Spring-field  v.  Harris,  107  Mass 

The  second  exception  which  appellants  rely  up 
based  upon  the  admission,  at  the  trial  by  the  r 
copies  of  some  348  county  orders  of  Multnomah  o 
tached  together  as  one  package,  by  ordinary  bra 
ers,  and  having  but  one  certificate  of  the  county  clc 
county  attached  thereto,  to  authenticate  all  of  said 
evidence  for  th»  respondent.  Each  of  these  orders,  i 
from  the  certified  copies,  was  drawn  upon  the  tn 
Multnomah  county,  and  payable  to  L.  Besser,  or  t 
except  in  some  three  instances,  expressly  shows  oi 
that  it  was  drawn  for  his  services  as  chief  of  polic 
the  three  excepted  instances,  for  services  in  maid] 
in  criminal  actions.  Each  is  endorsed  witii  the 
Besser,"  and  bears  upon  its  face  the  date  of  its  re 
over  the  signature  of  the  county  treasurer,  as  pr< 
aec.  6  of  chap,  9  of  Mis.  Laws,  showing  that  it  has 
out  of  the  county  (areasury.  The  first  of  these  o 
dated  August  8,  1877,  and  the  last  November  6,  1 
objections  interposed  by  the  appellants,  to  the  ret 
this  evidence  by  the  referee,  were  quit«  numerou 
we  deem  important  will  be  disposed  of  in  the 
which  they  were  presented,  as  shown  by  the  trar 

Their  first  ground  of  objection  was  that  the  cof 
county  orders  were  not  properly  certified,  becaui 
copies  were  authenticated  by  a  single  c«lifica< 
county  clerk,  instead  of  each  one  being  certified  s 
as  they  insisted  the  statute  of  the  state  requir 
cite  Ne-weU  v.  Smith,  38  Wis.,  39,  cited  and  apj 
Sherburne  v.  Rodman,  51  Wis.,  474,  which  certa 
to  sustain  their  position,  on  principle,  although  t 
the  tv.'o  cases  are  quite    different.    The   general 
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■id  down  in  that  case  is,  vithoot  doubt,  that  under  a.  pro- 
ision  like  tiiat  contained  in  sec.  738  of  our  civil  code,  each 
opy  muEt  be  certified  separately,  to  entitle  it  to  be  used  as 
Tidence.  To  this  doctrine  we  cannot  yield  our  assent.  It 
las,  we  b^eve,  never  been  the  practice  in  this  state  for  the 
ustodian  of  such  records  to  certify  to  each  copy  separately, 
rhere  transcripts  of  several  records,  of  the  same  class,  an 
pplied  for  at  the  same  time,  by  a  party  for  use  as  evidenca 
Q  the  same  cause;  and  y^  we  are  nnaware  of  a  single 
astance  in  which  the  evils  so  forcibly  depicted  by  the 
aamed  judge  who  delivered  the  opinion  in  the  Wisconsin 
Bse,  above  cited,  as  the  inevitable  consequences  of  such  a 
practice,  have  resulted  fn»n  it.  On  the  other  hand,  the 
doption  of  the  rule  laid  down  in  the  case  in  38  .Wis., 
upm,  would  add  most  materially  to  the  inconvenience  and 
xpense  of  procuring  such  evidence,  without,  as  we  think, ' 
r(»nisiiig  any  corresponding  beitefit.  The  case  at  bar 
lost  forcibly  illustrates  the  hardship  which  the  adoption  of 
ach  a  practice  must  inevitably  produce  in  many  cases. 
For,  in  our  judgment,  doee  the  statutory  provision  imder 
Kamination  require  such  a  construction.  It  provides  that 
Whenever  a  copy  of  a  writing  is  certified  to  be  used,  in 
ridence,"  etc  Now  it  seems  to  us  that  a  copy  may  just 
3  properly  be  said  to  be  "certified,"  when  attached  to  a  oer- 
ficate  referring  to  it,  in  connection  with  other  copies  also 
ttached  and  referred  to  in  the  same  manner,  as  though  it 
lone  were  attached,  and  solely  referred  to,  in  the  certificate. 
jid  if  a  copy  can  be  thus  "certified"  in  comiection  with. 
ther  copies,  under  the  statute,  it  is  admissible  in  evidences. 
■adi  is  our  view,  at  least,  and  tha  role  we  feel  ocnnpelled  to 
The  appellanta  also  i^jttited  to  the  admission  of  these 
>pie8,  on  the  ground  that  do  aividaiuM  had  been  oBvtd  to 
ty  down  in.  this  state. . 
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arisuig  out  of  the  particular  circuin stances  of  bis  i 
connected  with  his  employment,  the  question  whether  he  exercised 
due  care  and  caution  and  conducted  himself  in  the  usual  way 
similar  acts  ■»  done  by  persons  in  like  employment,  and  other  ooH' 
sideratjons  of  like  character,  do  not  fall  wilhin  the  range  of  or- 
dinary observation  and  experience  and  should  be  submitted  to  the 
judgment  and  experience  of  the  jtiry,  under  proper  inUructions 
from  the  court. 
ISEU— JuxoHS  THE  Best  Judges. — Twelve  men  drawn  from  the  body 
of  the  communtiy,  comprising  men  of  various  occupations  and 
grades  of  intelligence,  better  represent  that  average  judgment 
which  it  is  the  aim  of  the  law  to  obtain,  and,  which  the  law  as- 
sumes, better  understand  the  ordinary  affairs  of  life,  and  can  draw 
safer  and  wiser  conclusions  from  admitted  facts  thus  occurring 
than  can  one  man,  or  a  single  judge. 

Appeal  from  Multnomah  County.   The  facte  are  stated  in 
the  opinion. 

0.  B.  Bellinger,  for  appellant. 

B,  C.  Bronauffh,  for  respondent. 

By  the  Court,  Lord,  J. : 

This  is  an  action  brought  hy  the  plaintiff,  Walsh,  to  re- 
^P&J'  <dainages  for  an  injury  alleged  to  have  been  caused  by 

^^^^^ligence  of  Uie  defendant.  In  the  answer,  negligence 
.^vxiied  by  the  defendant,  and  negligence  of  the  plaintitf, 
£s1'»^  contributed  to  the  injury,  is  averred.  The  evidence 
ni'4r4«d  by  the  defendant  tended,  substantially,  to  estab- 

*>i:».e  following  facts:  That  at  the  time  of  the  injury, 
E>1  ^intiff  was  in  the  employ  of  the  defendant  in  the 
'■*=^»-'*:y  of  brakeman  on  one  of  its  railroad  trains  running 
*'^*^atji  Walls  Walk  and  Wallula;  that  a  short  time  be- 
'    *^^8r».e  injury  complained  of,  the  track  was  narrow  guage, 

**-^*-d  recently  been  widened  into  standard  gauge;  that 
'  ^"^P^sct  of  this  was  to  place  the  rails  of  the  widened  track 
f*^^>*-tionalIy  nearer  the  water  tank  located  on  said  road, 
^  ^'^^Sk.t  the  window  sills  of  the  cars  in  passing  were  van* 
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irhen,  apon  the  trial,  the  plaintiff  fitils  to  prove  a  cause  snf- 
icient  to  be  sulnnitted  to  the  jury,  and  that  such  cause  ex- 
ists where  it  appears  that  if  a  jury  were  to  find  a  verdict 
For  t^e  plaintiff  upon  any  or  all  of  the  issues  to  be  tried, 
he  court  ought,  if  required,  to  set  it  a^de  for  want  of  evi- 
lence.  The  particular  question,  therefore,  presented  by  the 
record  in  this  case  is,  whether  the  facts  submitted  in  evi- 
lence  by  Uie  plaintiff  showed  such  a  clear  case  of  negligence 
>n  his  part  as  left  nothing  to  be  passed  upon  by  the  jury, 
md  rendered  it  the  duty  of  the  court  to  pronounce  upon 
luch  facts  as  matter  of  law  that  the  plaintiff  could  not  re- 
»Ter,  and,  consequently,  that  the  defendant  was  Mitatled, 
m  his  motion,  to  a  judgment  of  nonsuit.  In  reaching  the 
letermination  of  this  question,  it  must  be  borne  in  mind 
tat  the  facta  submitted  in  evidence  by  the  plaintiff  are  not 
Usputed,  but  stand  admitted  and  concede  to  him  every  just 
nference  which  he  could  fairly  claim  from  that  evidence, 
ind  that  the  defendant,  granting  all  this,  nevertheless  claims 
hat  the  plaintiff  is  still  shown  by  that  evidence  to  be  guilty 
yf  such  a  want  of  ordinary  care  as  the  law  declares  a  bar  to 
tny  recovery  by  him.  In  actions  for  negligence,  the  burdM) 
►f  proof  always  rests  upon  the  party  charging  it  He  must 
>rove  that  the  accident  was  caused  by  the  wrongful  act, 
anission,  or  n^lect  of  the  defendant,  and  that  the  injury 
(f  which  he  complains  was  not  tiie  result  of  his  own  negli- 
Hence  and  the  want  of  ordinary  care  and  caution.  Although 
he  evidence  may  disclose  the  defendant  to  have  been  guilty 
if  negligence,  it  will  not  excuse  negligence  or  the  want  of 
)roper  care  and  precaution  on  the  part  of  the  plaintiff.  The 
aw  will  not  permit  a  recovery  where  the  plaintiff,  by  his 
rwn  negligence  or  carelessness,  has  contributed  to  produce 
he  injury  frmn  which  he  has  suffered.  To  entitle,  then, 
he  plaintiff  to  recover  (conceding  the  negligence  of  the  dfr- 
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thus  occurring  than  can  one  man,  or  a  single  judge.  {Rail- 
road Co.  V.  Stout,  17  Wallace,  667.)  "They  are  always 
competent  to  take  into  consideration  the  hazardous  nature 
of  the  work  in  which  brakemen  are  employed,  tiieir  means 
of  knowledge,  what  they  are  reasonably  required  to  know, 
in  the  nature  of  their  calling,  the  thought  and  reflection 
demanded  or  expected  of  such  persons,  their  just  expectation 
that  the  company  will  exercise  due  care  and  prudence  in 
protecting  them  against  injury,  and  to  give  due  weight  to 
those  instincts  which  naturally  lead  men  to  avoid  injury 
and  preserve  their  lives.''  {Oreerdeaf  v.  lUhioia  B.  R.  Co., 
29  Iowa,  36.) 

We  do  not  mean  to  assert  tliat  a  railroad  employee  receiv- 
ing an  injury  when  voluntarily  acting  without  the  scope  of 
his  employment,  and  doing  that  not  required  by  the  cir- 
cumstances of  his  situation,  or  of  his  employment — an  act 
clearly  and  manifestly  dangerous,  and  such  as  the  general 
knowledge  and  experience  of  men  would  at  once  condemn 
as  careless,  or  negligent,  but  what  the  court  would  be 
authorized  to  pronounce  such  act,  as  matter  of  law,  negli- 
gence per  86.  When  the  standard  of  duty  is  fixed,  when 
the  measure  of  duty  is  defined  by  law,  and  is  the  same 
under  all  circumstances,  its  omission  is  negligence,  and  may 
be  so  declared  by  the  court,  and  likewise,  when  there  is 
such  a  manifest  disregard  of  duty  and  safety  as  amounts  to 
misconduct  ( West  Chester  v.  R.  R.  Oo.^  67  Pa.  St.,  815 ; 
McOuUy  V.  Olark^  40  Pa.  St,  399.)  So,  too,  it  is  said 
when  there  is  no  controversy  about  the  facts,  and  from  them 
it  clearly  appears  what  course  a  person  of  ordinary  prudence 
would  pursue  under  the  circumstances,  the  question  of  neg- 
ligence is  purely  one  of  law,  {Fernandez  v.  Sao,  R.  R. 
Co.,  62  CaL,  50;)  but  whether  the  facts  be  disputed  or  un- 
disputed, if  different  minds  might  honestly  draw 
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He  should  submit  it  to  the  jury  if  there  is  any  evideiioe  to 
justify  a  finding,  although,  in  his  opinion,  its  preponderance 
should  be  against  the  plaintiff.     {Guynor  v.  Old  Colony  <& 
N.  R.  R.  Co.^  100  Mass.,  212.)     Whether  it  is  usual   for 
brak^nen  to  look  out  of  the  car  window  in  the  course  of 
their  employment,  to  note  the  moyement  of  the   train,  or 
whether  the  duty  of   doing   so   originated  in  the   circiun- 
stances  of  his  situation,  as  connected  with  his  employment, 
and  whether,  in  the  performance  of  it,  he  exercised  proper 
care  and  caution  and  conducted  himself  in  the  usual  way 
under  the  circumstances,  these,  and  other  considerations  of 
like  character,  not  falling  within  .the  range  of  common  ob- 
servation and  experience,  seem  to  us  to  be  mpre  properly 
addressed  to  the  sound  sense  and  temperate  discretion  of 
the  jury  under  proper  instructions  from  the  court.  In  cases 
^f  this  sort,  where  the  facts,  though  admitted,  are  debatable, 
*^d  necessarily  create  doubt  and  hesitation,  it  is  safer  for 
^^  interest  of  the  parties   and    more   consistent  with  the 
^^und  upon  which  the.  right  of  trial  by  jury  rests,  to  sub- 
^^^^^xa  to  the  jury  to  resolve  such  doubts,  than  the  court 
it  ^^^gyr=30se  of  them  upon  its  own  responsibility. 
^^\^»^       judgment  is  reversed  and  a  new  trial  ordered. 


V^ 


INVEEARITY  v.  STOWELL,  ET  AL. 

ics  LiBN. — ^The  failure  of  the  plaintiff,  in  a  suit  to  foreclose  a 
rtgage  admitted  to  be  a  prior  lien,  to  reply  to  the  separate  an- 
^rs  of  a  portion  of  the  defendants,  setting  up  subsequent  me- 
aics  liens  upon  a  dwelling  house,  and  a  portion  of  the  land, 
ject  to  the  mortgage  lien  upon  which  it  stands,  together  with 
^signated  space  around  the  same  necessary  to  its  use  and  occu«> 
on,  and  alleging  the  owners  insolvency,  and  the  sufficiency  of 
mortgage  security,  apart  from  the  building  and  parcel  of  land 
^hich  the  mechanics  liens  are  claimed,  does  not  jtistify  a  decree 
the  sale  of  the  building  separately  from  the  land,  and  the  ap- 
tion  of  the  proceeds  to  the  satisfaction  of  such  mechanics  liens, 
ore  the  mortgage  debt  has  been  satisfied. 
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dweUing  house;  that  said  Beader  is  insolvent,  and  tiiat  said 
liens  are  their  only  security  f  dr  obtaining  the  amounts  sev* 
erally  due  them  for  their  said  labOT  and  materials;  and  that 
the  lots  covered  by  the  appellant's  mortgage  are  amply 
sufficient  to  satisfy  the  amount  secured  thereby,  together 
with  her  costs  and  disbursements  of  suit,  after  setting  apart 
and  reserving  the  building  and  portion  of  said  lots  on  which 
it  is  erected,  and  a  convMiient  space  around  the  same,  neces- 
sary to  its  use  and  occupation,  (which  convenient  space  is 
designated  in  the  answers  with  certainty;)  and  the  answers 
conclude  with  a  prayer  that  such  portion  of  the  premises^ 
together  with  the  building,  be  set  apart  and  sold,  and  the 
proceeds  first  applied  to  the  payment  of  expenses  of  the 
proceedings  and  the  remainder  to  the  satisfaction  of  their 
liens,  in  preference  to  the  appellant's  mortgage^  No  reply 
was  filed,  and  the  cause  was  submitted  to  the  court,  on  the 
complaint  and  answers,  without  any  evidence  having  been 
offered  on  either  side. 

The  court  decreed  that  the  building  be  sold  separately 
from  the  land,  with  the  right  of  removal  by  the  purchaser, 
and  the  proceeds  applied  first  to  the  satisfaction  of  the  me* 
chanics  liens  held  by  the  respondents.  The  land  was  or- 
dered sold,  in  several  different  parcels.  The  case  is  now 
before  us,  on  appeal  from  this  decree.  » 

The  most  impoiiiant  questions  thus  presented  are, 
whether  the  court  erred  in  directing  a  sale  of  the  building 
separate  fnnn  the  land;  or,  in  deciding  that  the  respondents 
dionld  be  first  paid  out  of  the  proceeds  of  such  sale.  The 
pleadings  show  that  Beader  was  the  owner  of  the  mortgaged 
premises,  and  built  the  dwelling  house  himself;  that  re* 
spondents  performed  the  labor  and  furnished  tJie  materials, 
'tor  which  they  claim  liens  under  oontraota  witii  him;  and 
that  nd  work  was  qommenoed,  or  material  funuished,  or 
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fairly  r^arded  as  an  ezeeption  to  the  gMieral  scope  and 
purpose  of  sections  1,  2  and  15  of-  the  act,  to  give  a  lien 
only  on  the  realty.  •  Bnt  conceding  all  this,  respondents  in- 
sist that  the  new  matter  set  up  in  their  separate  answers, 
being  taken  as  admitted,  for  want  of  reply,  and  therefore 
true,  fully  supports  the  decree  rendered,  in  the  matters  ob- 
jected to  by  the  appellant,  upon  the  equity  doctrine  of  mar- 
shalling securities.  But  we  are  aware  of  no  case  where  this 
doctrine  has  be^i  carried  so  far,  and  fail  to  perceive  how  it 
can  be  successfully  invoked  to  sustain  the  decree  in  this 
case.  Such  admission  might  warrant  a  decree  for  the  sale 
of  the  building  and  lot  of  ground  upon  which  it  stood,  in- 
cluding a  convenient  space  about  it,  as  described  in  tiie  sep- 
arate answers  of  the  respondents,  separately  from  the 
remainder  of  the  premises  covered  by  the  appellant's  mort- 
gage, and  that  the  proceeds  of  sale  of  such  remainder  should 
be  first  exhausted  towards  payment  of  the  expenses  of  the 
proceeding  to  foreclose,  and  the  debt  secured  by  such  mort- 
gage, before  any  portion  of  the  procee<ls  of  sale  of  such 
building,  and  lot  connected  with  it,  should  be  so  applied; 
but  surely  it  could  give  the  court  no  power  to  postpone  the 
payment  of  the  amount  due  on  the  mortgage,  to  the  pay- 
ment of  the  amounts  due  upon  the  liens  of  the  respondents, 
absolutely  and  finally,  as  the  decree  attempts  to  do  in  this 
instance,  as  to  the  proceeds  of  sale  of  any  portion  of  the 
property  upon  which  the  mortgage  was  a  prior  lien. 

The  respondents  claim  further,  that  as  the  record  shows 
the  appeUant  appeared  by  attorney  in  the  circuit  court,  after 
the  decree  was  entered,  and  obtained  an  order  for  the  issu- 
ance of  an  execution  thereon,  she  cannot  now  be  permitted 
to  prosecute  this  appeal  for  a  reversal  of  such  decree.  The 
principle,  as  we  understand  it,  which  the  respondents  seek 
to  have  applied  here,  is  that  wheretheprovuBionsof  a  judg- 
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ment  or  decree  are  so  closely  connected  and  muti 
pendent,  that  a  reversal  as  to  one  would  render  i 
the  reversal  of  the  others,  then  a  puty  cajinot  take 
efit  of  scnneof  such  proTisions  and  still  retain  his 
appeal.  (Moore  v.  Floyd,  i  Or.,  261;  Kelly  v.  B: 
Abb.  Pr.,  229;  Bennett  v.  Vangyke,  18  N.  Y.,  484.) 

But  such  is  not  the  case  here.  The  decree  for  tl 
the  property,  except  as  to  the  sale  of  the  dwellii 
separate  from  the  freehold,  which  was  beyond  the  j 
the  court  to  direct,  in  our  opinion,  may  well  statu 
enforced,  and  yet  the  portion  directing  the  applic 
the  proceeds,  be  reversed  or  modified.  But  the  res] 
assume  that  even  though  the  circuit  court  did  err,  af 
by  appellant,  still  she  does  not  appear  to  have  suffi 
injury  in  consequence,  and  hence  has  no  ri^t  of 
But  the  general  rule  is,  that  when  error  is  shown,  i 
presumed,  unless  the  contrary  affirmatively  appet 
the  record  itself.  It  cannot,  we  think,  be  asserted  i 
cerity,  that  the  errors  found  to  exist  in  tbe  decree 
case,  may  not,  so  far  as  anytiiing  disclosed  by  the  i 
concerned,  injuriously  affect  the  appellant's  sul 
rights.  On  the  contrary,  the  possibility  of  sudi  a 
quite  apparent. 

The  de(3«e  of  the  circuit  court,  so  far  as  U  dir 
sale  of  the  building  separately  from  the  ground  up( 
it  stands,  and  the  application  of  the  proceeds,  mui 
versed,  and  said  decree  so  modified  as  to  direct  th< 
said  building  and  parcel  of  ground  on  which  it  stan 
posed  of  the  remainder  of  lot  11,  after  disposing  oi 
off  the  east  side  thereof,  and  the  remainder  of  the 
12,  after  disposing  of  a  like  number  of  feet  off  the  ^ 
thereof,  as  per  the  decree  of  the  circuit  cfmrt,  si 
bloc^  No.  8,  in  .Bigelbw's  .additioD  to  Dalles  dtf^ 
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and  described  in  tiie  separate  answers  as  '^a  strip  28  feet 
wide  and  100  feet  long,  extending  through  the  center  of 
said  lots,''  together,  and  the  application  of  the  proceeds  as 
follows:  1.  To  any  sum  remaining  unpaid  on  appellant's 
decree  against  Geo.  Beader,  after  the  proceeds  of  the  sales 
of  the  two  lots  and  two  fractions  of  lots,  directed  in  the  de- 
cree of  the  circuit  court,  to  be  first  sold,  have  been  applied 
towards  the  satisfaction  thereof;  2.  To  the  satisfaction  of 
the  liens  of  the  respondents,  m  full,  and  if  not  sufficient  for 
this  purpose,  pro  rata;  3.  The  application  of  the  remainder, 
if  any,  upon  the  amounts  determined  by  such  decree  to  be 
due  the  subsequent  mortgages  respectively,  according  to 
priority ;  and,  4.  Any  balance  remaining,  to  the  judgment 
debtor,  or  his  assigns.  And  the  decree  of  the  circuit  court 
as  thus  modified  to  stand  and  have  effect  as  the  decree  of 
this  court,  with  costs  to  appellant 


STATE  EX  REL.  WILSON  AND  WAKEMAN 

V.  SHIVELY. 

State  Not  to  be  Made  a  Party  to  Actions  or  Suits  between  Private 
Parties. — ^Wben  a  remedy  is  provided,  either  at  law  or  in  equity, 
complete  and  adequate,  by  which  matters  in  dispute  between  private 
parties  may  be  adjusted  and  settled,  that  remedy  must  be  pursued 
by  them.  The  state  cannot  lend  the  power  of  its  name,  or  assume 
the  cause  of  one  private  citizen  against  another,  for  the  purpose  of 
settling  rights  or  titles  in  controversy  between  them. 

Appeal,  from  Clatsop  County. 

Sidney  DeUj  for  appellants. 

Wm.  Strang  <&  Sons^  for  respondenta 

By  the  Court,  Lord,  J. : 

The  object  of  tMs  suit  is  to  have  decreed  the  legal  title, 
hdd  by  the  deftodak^  J.  W.  Shirely,  to  block  11  in^  the 
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V 

• 

In  1814,  the  defondant  Shively  surveyed  and  laid  out  tiie 
town  of  Astoria,  in  which  block  11  was  included.  At  that 
time,  the  land  claim  upon  which  the  said  town  of  Astoria 
was  laid  out  was  in  the  joint  occupancy  of  the  said  Shively 
and  one  Welch.  In  April,  1845,  the  said  Welch  executed 
to  the  defendant  Shively  a  power  of  attorney  to  bargain 
and  sell  any  lot  or  lots  owned  by  the  said  Welch  and  Shive- 
ly jointly  in  the  town  of  Astoria,  and  that  pursuant  to 
said  power  of  attorney,  the  said  Shively  did,  for  himself, 
and  as  attorney  in  fact  for  the  said  Welch,  on  the  3d  day 
of  Jime,  1845,  execute  to  one  General  John  Wilson  a  deed 
of  conveyance  to  said  block  11.  On  the  24th  day  of  Jan- 
uary, 1866*,  a  patent  from  the  United  States  was  issued  for 
all  of  said  lands  so  originally  and  jointly  occupied  and  pos- 
sessed by  the  said  Shively  and  Welch,  to  the  said  Shively, 
and  Susan,  his  wife,  the  west  half  thereof,  embracing  said 
block  11,  being  set  off  in  said  patent  to  the  said  Susan  Shive- 
ly. That  on  the  7th  day  of  March,  1871,  the  said  Shively 
and  Susan,  his  wife,  conveyed  said  block  11  to  one  Milton 
Elliott  for  a  division  and  settlement,  and  on  March  8, 1871, 
the  said  Elliott  conveyed  said  block  11  to  said  John  M. 
Shively,  whereby  it  is  claimed  that  the  title  to  said  block 
11  inured  to  the  benefit  of  the  said  J4hn  Wilson.  Subse- 
quently John  Wilson  died,  and  the  relators  are  his  heirs. 
Upon  this  state  of  facts,  let  it  be  conceded  that  the  relators 
are  the  owners  of  the  equitable  title,  and  that  Shively  holds 
the  legal  title  in  trust  for  them,  and  that  the  relators  would 
be  entitled  in  equity,  upon  a  proper  showing,  to  a  decree 
transferring  the  legal  title  from  Shively  to  them  (WUsoti 
V,  MeEvHm^  7  Or.,  96;  Lamb  v.  Davenport^  1  Sawyer, 
W9]  Parker  v»  RofferSj  8  Or.,  188)  what  possible  ground 
do  these  facts  exhibit  which  would  authorize  state  inter- 
vention  as  i^  party  to  the  proceeding.   The  state  cannot  lay 
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hold  of  these  fticts  as  its  own,  or  acquire  an  i 
them  upon  the  relation  of  private  parties  olain 
ag:grieved,  and  make  them  the  basis  of  a  claim  oi 
the  state  to  invoke  the  jurisdiction  of  equity  to  < 
transfer  of  the  legal  title  to  the  equitable  owners, 
of  the  state  is  affected,  either  directly  or  indirec 
any  matter  of  public  concern  involved,  by  whi 
particular  circumstances,  a  right  of  action  or  sui 
the  state,  or  the  state  is  authorized  or  induced  t 
party,  or  upon  the  relation  of  some  private  persi 
enforcement  or  protection  of  such  public  intei 
matter,  exhibited  by  the  facts,  is  wholly  and  entii 
troversy  between  private  individuals,  for  which  i 
and  adequate  remedy  exists  in  equity,  in  a  sui 
them.  And  whatever  equity  exists  in  these  fact 
of  the  relators  which  would  make  Shively  a  truE 
legal  title  of  block  11  for  their  benefit,  that  equjl 
enforced  by  a  propw  proceeding  in  equity  by  the 
Shively,  by  which  the  legal  title  to  block  11  wouh 
ferred  from  Shively  to  the  relators.  To  this  poin 
as  thus  constituted  by  the  facts,  fumishes  no  aut 
the  proposition  that  the  state,  on  its  own  behalj 
the  relation  of  private  parties,  can  sue  in  equity 
a  transfer  of  the  legal  title  from  Shively  to  th 
To  work  out  that  end  is  the  exclusive  business  o: 
tors,  and  not  of  the  state,  who  is  not  a  real  party 
in  any  aspect  of  the  case. 

But  the  object  of  securing  and  the  esaentiali 
legal  title  of  this  block  to  the  relators,  will  bee 
apparent  in  the  consideration  of  the  next  matter 
relief  is  prayed  in  this  suit,  viz.:  to  have  the  st 
to  block  189,  which  is  tide  lands,  and  alleged  to 
procured  by  fraudulent  repreaentations  from  tbi 
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Shively,  canoelled  and  annulled,  and  to  compel  a  convey- 
ance of  the  title  held  under  the  patent  by  Shively  to  the 
relators.    The  statute  of  1874  (p.  77)  provides  that  "the 
owner  or  owners  of  any  land  abutting  or  fronting  upon,  or 
bounded  by  the  shore  of  the  Pacific  ocean,  or  of  any  bay^ 
harbor  or  inlet  of  the  same,  and  rivers  and  their  bays  in 
which  the  tide  ebbs  and  flows,  within  this  state,  shall  have 
the  right  to  purchase  all  the  tide  land  belonging  to  this 
state  in  front  of  the  lands  so  owned."    The  situation  of  the 
property  is  in  this  wise:    Block  11  is  situated  on  the  banks 
of  the  Columbia  river,  and  block  189,  which  is  tide  land, 
lies  immediately  in  front  of  it.    It  is  alleged  in  substance 
^at  said  block  11  abuts  and  fronts  upon  the  shore  of  said 
^ver  at  ordinary  high  tides,  and  extends  the  whole  width 
^f  the  tide  land  embraced  in  block  189 ;  that  the  said  Shive- 
^>  Well  knowing  the  title  of  the  said  John  Wilson — ^the 
^^08tor  of  the  relators — in  block  11,  and  without  any  no- 
^^  whatever,  as  required  by  law,  to  him,  in  May,  1876, 
application  to  the  board  of  fl|hool  land  commissioners 
e  purchase  of  said  tide  lanStflXn  front  of  block  11,  in 
is  included  block  189,  and  in  which  he  fraudulently 
led  the  fact  of  the  title  and  ownership  of  the  said 
,  and  by  melins  of  fraudulent  suggestion  of  title  in 
f,  and  fraudulent  concealment  of  the  title  of  said 
,  procured  to  be  issued  to  him  ih^  state  patent  to  said 
d  included  in  block  139,  wherefore  the  relators  claim 
id  patent  to  said  tide  land  ought  to  be  cancelled  and 
Hed,  and  the  fee  to  the  same  decreed  to  be  pi  the  re- 

"the  outset,  let  it  be  noted  that  the  object  of  the  suit 

»i  t^rxx^i  state  of  the  proceeding  is  not  to  annul  the  patent  to 

f^^^^^^ist  the  title  in  the  state  of  the  tide  lands  in  question, 

'i^  ox^^er  that  thereafterthe  afcate  may  sell  it  to  the  adjacent 


kn^  procured  by  fraudilknt  .suggestums^  or  tfad  conoeat 
meat  of  jnaterial  facts,  nfty  be  tcancelled  and  yacated.  -The 
code  provides  that  an  actioa  at  law  may,'  be'  maintdmed  kt 
the  name  of  the  atate  for  the  pmpose  of  titcating  or  amuil- 
ling  letters  patent,  issued  by  the  state,  against  the  person 
to  whom  the  siune  was  Issued,  or  those- claiming  under  hiiEQ 
as  to  the  subject  matter  thereof,  in  the  fdldwing  cafiee:'  L 
When  such  letters  pajtont  were  issued  by  means  of  some 
fradulent  suggestion^  or.  the  concealment  of  a  material  f aet^ 
by  the  person  to  whom  the  same  were  issued,  or  witii  his 
knowledge  and  consent,  or,  Ac  (Code,  see.  855.)  By  the 
code  of  procedure,  the  writ  of  «cjr« /(Mteo^,  &c.,  are  ^bolished^ 
and  the  remedies  heretofore  obtainable  in  iliese  forms  may 
be  obtained  by  dvil  actions  under  the  pccnrisions  of  title  5^ 
chap.  4,  sea  &51.  It  i&  only  the  form,  however,  that  is  ah^ 
rogated.  ''The  jurisdiction  and  power  of  the  courts  are 
not  touched  1^  that  section,. even  if  th^  could  be  by  legist* 
lation ;  nor  the  right  to  seek  and  read%  through  them  all*  the 
remedy  that  writ  of  aoire  facias  once  afforded.^'  (Peoj^ 
ex  rel.  Hazel  et  al.  v,  Hall^  80  N.  Y*,  119;  People  em  rel. 
v.  Thatoher,  52  N.  Y.,  528,  529.)  The  object  of  the  action 
is  ''for  the  purpose  of  vacating  or  annulling  such  letters 
pateiit,"  that  the  state  may  reinvest  itself  with  the  title  tQ 
the  thing,  or  lands,  improperly  granted.  And  it  may  be, 
under  the  broad  language  used  'in  the  latter  part  of  section 
357,  that'  such  action  may  be  maintained  in  the  name  of 
the  state  upon  the  relation  of  a  private  party,  when  some 
daim  or  right  of  such  private  party  is  involved,  updn  giv- 
ing satisfactory  securilj^  to  Indemizify  thestate  for  costs  and 
ex(>enses.  A  patent  for  tide  lands  issued  by  th^>stdte 
to  one  wiho  was  not  the;owner  of  the  adjacent  land^  wbdld 
be  in  derogation  of  the  true  owlktr^s  preferred  rights  to  pur^ 
chase,  and  to  enjoy  the  beoefiia  ot  aucb  tide  Umda,  and  l^e 

X.  Ore.— 18 
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jury  to  the  subject  It  does  not  reach  beyond  this,  nor  ex- 
tend to  matters  and  things  outside  of  and  not  included  in 
the  patent,  only  as  such  matters  and  things  may  be  affected 
as  an  ineyitable  consequence  of  vacating  the  patent  N<Nr 
is  it  intended  to  determine  rights  or  title  to  lands  not  in- 
cluded in  the  patent,  and  which  must  be  settled  by  them. 
The  patent  must  work  a  prejudice  to  some  existing,  deter- 
minate, legal  right,  to  furnish  a  ground  for  the  issuance  of 
the  writ  In  addition  to  the  remedy  by  scire  facias^  there 
is  another  by  IhII  on  the  equity  side  of  the  court  of  dian- 
oery.    (Jackson  v.  Lauyren^e^  10  Johns.,  28.) 

It  seems,  in  England,  in  chancery,  there  are  two  courts. 
The  ordinary,  where  the  diancellor  or  keeper  proceeds  ac- 
cording to  the  commion  law — and  it  was  out  of  that  court 
that  the  writ  of  scire  facias  issued,  and  in  that  court  all  the 
proceedings  were  had  upon  such  writs  (2  Com.  Dig.,  tit. 
Chancery  C.  1;  1  Daniels'  Chancery  Pleading  and  Practice.) 
The  other  was  a  court  of  equity,  the  proceeding  in  which 
was  by  English  bill.  The  false  suggestion  for  which  the 
king  might  have  a  scire  facias  to  repeal  his  own  letters  pat- 
ent, must  appear  upon  the  face  of  the  patent,  otherwise  the 
letters  patent  must  be  vacated  upon  a  bill  in  equity.  {At- 
tomey  General  v,  Vernon^  1  Vem.,  277,  281,  283.)  In 
this  case  last  cited,  the  proceeding  was  upon  inf  ormatimi  of 
the  attorney  general  to  repeal  letters  patent  to  crown  lands 
which  the  defendant  had  obtained  by  surprise  and  false  rep- 
resentation, and  the  object  of  the  suit  was  to  annul  the  pat- 
ent that  the  state  might  reinvest  itself  with  the  title  to  the 
lands  improperly  granted.  And  the  same  end  was  sought 
in  the  action  brought  under  the  code  of  procedure  in-  the 
case  of  The  People  v,  Olark^  9  N.  Y.,  864,  cited  by  counsel 
for  relator,  in  which  the  court  say:  ^It  is  true  it  is  not 
technically  an  action  to  raeovei;  the  possessiofi  of  land*    It 
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merely  seeks  to  annul  the  only  title  whidi  the 
has  to  the  premises  pat^ited,  and  tlie  only  eff 
plaintiffs  prevail,  will  be  that  the  land  will  he1< 
state  in  ita  political  and  sovereign  capaolty  as  01 
the  ungranted  lands,  and  the  commissioners  oi 
office  will  be  bound  to  sell  it  to  any  one  who  will  1 
price." 

In  England,  when  the  suit  immediately  coi 
rights  and  interests  of  the  crown,  the  public  offii 
his  own  (^cial  name  without  uniting  that  of  any 
son.  But  when  the  suit  does  not  immediately  c 
rights  and  interests  of  the  crown,  but  only  those 
take  of  its  prerogative  or  are  undw  its  peculiar 
the  officer  sues  at  the  relation  of  some  person  wh 
as  relator  in  the  bill,  and  who  becomes  thereby  1 
for  the  costs.  It  sometimes  happens  that  the  rela 
interest  in  the  matter  in  dispute  in  connectdou 
crown,  of  the  injury  to  which  he  is  entitled  to  con 
such  case,  his  personal  complaint  is  joined  to 
porated  with  the  information  given  to  the  court  I 
cer  of  the  crown,  and  then  they  form  together  ai 
ticm  and  bill,  and  are  so  termed.  (Story  £q.  Fie 
8;  1  Daniel's  Chancery  Practice,  10.)  And  t 
position  now  assumed  by  counsel  for  the  relator; 
plemental  brief  filed  since  the  argument,  in  wh 
sists  that  ttie  facts  make  it  a  bill  and  informal 
what  he  conceives  to  be  the  equity  of  sec  3 
Taken  as  an  information  and  bill,  it  is  not  perc 
the  case  is  to  be  aided  by  that  view.  The  first 
the  complaint,  upon  the  successful  establishment 
all  subsequent  matto-  or  claim  is  based,  involve 
upon  which  an  information  can  be  founded.  It 
and  azclusively  a  matter  of  private  riglUi  in  dispu 
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private  individQals,  which  can  be  settled  by  &  suit  beiweei^ 
them,  in  which  the  state  has  no  interest,  or  right  to  inteiv 
fere,  and  ought  not  to  be  allowed  to  intnide  with  its  nam^ 
and  the  influence  of  its. officers  to  assist  one  citizen  in  the 
prosecution  of  a  private  right  as  against  another.  Block  11 
is  not  land  patented  from  the  state,  or  which  the  state  ever 
owned,  or  in  which  it  has  any  interest  whatever.  It  is 
land  to  which  Shively  has  the  legal  title,  and  to  which  the 
relators  daim  the  equitable  title,  which  Shively  denies,  and 
conceding  to  the  relators  the  rights  they  claim,  it  is  not  the 
duty  or  right  of  the  state  to  interfere  or  to  establish  such 
claim,  but  the  duty  and  business  of  the  relators  solely.  Al- 
though,  thus  far  we  have  only  been  considering  the  ma,tter 
alleged  by  the  state  at  the  relation  of  the  relators,  the  record 
discloses  that  the  defendants  not  only  deny  the  equitable 
rights  of  the  relators  to  block  11,  but  deny  that  it  is  adja- 
cent to  the  tide  lands  in  question,  and  set  up  as  a  separate 
def^ise  that  other  lands  owned  by  the  defendants  intervene 
between  block  11  and  block  189,  which  are  bounded  by  the 
ordinary  high  tides,  and  which  are  adjacent  to  block  18d. 
So  that  the  state  is  engaged  through  its  officers,  not  only  in 
assisting  to  establish  the  private  ownership  of  the  relators 
to  block  11  as  against  Shively,  but  in  the  further  task  of 
establishing  that  block  11  is  adjacent  to  the  tide  lands  in 
question,  to  fix  some  right  or  interest  of  the  relators  to  such 
tide  lands,  and  the  inevitable  consequence  of  litigating  the 
existence  and  title  of  Shwely  to  the  int^*vening  land, 
elaimed  to  be  adjacent  to  block  189,  not  simply  to  annul 
the  patent  to  block  189,  but  to  decree  the  title  of  the  same 
in  the  relators.  It  seems  to  us  in  facts  thus  constituted,  in 
the  irrelation  of  the  state  to  them,  and  in  the  consequences 
to  be  apprehended  from  such  state  interference,  are  objec- 
tijcma  ol  too  aorioua  a  chaiscter  to  maintain  this  suit.    The 
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complaint  is  dismissed,  and  the  judgment  of  the  ooq 
low  is.  modified  in  accordance  mOt.  this  opioioa  w; 
prejudice. 


BRANSON,  ET  AL.  v.  THE  OREGONIAN  RAIL 
CO.,  AND  OTHERS. 

Corporations— Stock HQLDEHs'  Liability. — The  provisions,  in  tb 
stitution  and  statutes  of  Oregon,  creating  the  liability  of 
holders  in  private  corporations,  for  the  indebtedness  of  sue 
porations,  apply  to  such  only  as  are,  or  have  been,  holders 
legal  title,  in  unpaid  stock. 

Contract — Ratification — Inference. — The  ratification  of  an  una 
iied  act  or  contract,  professedly  done  or  entered  into  on  be! 
a  corporation,  may  be  inferrefl  from  its  subsequent  conduct 
spect  thereto,  the  same  as  if  it  were  a  natural  person.  The  ai 
BpedRed  in  contracts,  to  pay  definite  sums  of  money,  with  a 
rate  of  interest,  on  or  before  stated  periods,  in  freight  and  i 
over  the  promisor's  railroad,  become  due,  together  with  th 
ulated  interest,  at  once  in  money,  upon  the  failure  of  the  pr 
to  comply  with  the  terms  of  its  agreement,  and  its  deprivinj 
of  the  power  to  comply  with  it,  by  the  sale  and  disposal  of  i 
road. 

UiSTAKE— SuKPUGE— iNAovEStBHCB.— The  lupreme  contt  bat 
tmder  sec.  lOO  of  the  civil  code,  to  entertain  an  application 
lieve  a  party  from  a  decree  taken  against  it  "through  its  n 
inadvertence,  surprise,  or  excusable  neglect"  and  appealed  be 
has  had  an  opportunity  to  make  the  application  to  the  lower 
by  which  the  decree  was  rendered )  and  upon  setting  such 
aside,  upon  such  application,  it  is  alio  within  its  power  to  i 
the  cause  for  further  proceedings,  in  accordance  with  its  ded 

Amuj.  fnun  Yamhill  County, 

Epnger  dh  Bourne,  for  Oregcmian  R^  Co. 

EUit  G.  Hughes,  for  himself  and  oo-defeudaiitflL 

Je/me*  K.  KeUy,  for  re8pondent& 

By  the  Court,  Watson,  C.  J.: 

:  This.snit  was  brou^t  by  tbe  respondents,  Branson 
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to  establish  the  liability  of  the  appellants  upon  certain  al* 
leged  contracts  of  the  Dayton,  Sheridan  and  Grand  Sioade 
fiailroad  Ckmipany,  of  the  character  generally  denominated 
^^freight  receipts,"  or  "freight  script."  This  company  was 
duly  incorporated  under  the  laws  of  Oregon,  November  14, 
1877.  Its  object  was  the  construction  and  operation  of  a 
narrow  gauge  railroad  frotn  the  town  of  Dayton  to  Grand 
Ronde,  in  Yamhill  county,  with  suitable  branches  and  ex- 
tensions. Its  capital  stock  was  fixed  at  $200,000,  divided 
into  2,000  shares  of  $100  each.  Joseph  Gaston  subscribed 
for  1,000  shares,*  and  other  parties  also  subscribed  to  the 
Aggi^6ga.te  amount  of  Cl^  shares  more  of  the  capital  stock 
of  the  company.  At  a  meeting  of  the  stockholders,  held 
March  22,  1878,  B.  B.  Branson,  W.  S.  Farrell,  Ellis  G. 
Hughes  and  Sylvester  Powell  were  elected  directors;  and 
thereafter,  and  on  the  same  day,  the  company  was  duly  or- 
ganized by  the  election  of  Hughes  as  president,  and  Beach 
as  secretary.  After  the  mcorporation  of  the  compaay,  how- 
ever, but  previous  to  its  organisation,  certain  sums  had 
been  subscribed  by  residents  along  the  route  of  the  proposed 
railroad,  and  as  an  inducement  to  its  construction,  payable 
in  installments,  at  specified  stages  in  the  progress  of  the 
work,  according  to  certain  forms  previously  devised  and 
authorized  by  the  incorporators,  by  the  terms  of  which  the 
amounts  so  subscribed  and  paid,  were  to  be  repaid  by  the 
company  in  three  equal  paym^ats,  on  the  first  day  of.  Novem- 
ber, in  each  of  the  years  1880,  1881  and  1882.  The  fornm 
so  authorized  concluded,  thua:  'Tayment  of  the  said  sub< 
seriptions  to  be  evidenced  by  suitable  freight  orders^  or 
seripty  to  be  issued  to  said  subscribeirs.''  On  the  same  day 
the  eompany  was  arpa^xad^  viz. :  March  22, 1878,  it  entered 
into  a  wntten  contcaict  with  Gast<m,  undier  the  tiame  of  ^J, 
Gaston  4  Co,"  tot  ti^ei  oonstcuation  md  eqni|iinept  qI  thai 
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pellants.  The  drcuit  court  rendered  its  decree  in  their 
favor,  and  directed  that  the  execution  issued  thereon  be 
enforced  against  the  property  of  the  appellants,  in  the  order 
following:  1st,  the  Oregonian  Railway  Company,  limited; 
2d,  the  Oregon  Railway  Company,  limited;  3d,  Wm.  Reid, 
Ellis  G.  Hughes  and  J.  B.  Montgomery ;  4th,  J.  Gaston. 

After  an  appeal  had  been  taken  from  this  decree,  and  the 
cause  brought  into  this  court,  the  Oregonian  Railway  Co., 
limited,  appeared  by  its  duly  authorized  attorneys  and 
nioved  that  other  attorneys  be  substituted  in  the  place  of 
Ellis  G.  Hughes,  Esq.,  its  attorney  of  record,  cm  the  ground 
of  a  conflict  of  interest  between  him  and  his  client,  in  the 
result  of  the  suit.  The  motion  was  allowed,  and  thereupon 
said  conu)any  appeared  by  its  attorneys  so  substituted — 
Messrs.  EfSnger  &  Bourne — ^and  filed  a  motion  for  an  order 
remanding  the  cause  to  the  circuit  court,  with  leave  to 
amend  the  separate  answer  of  such  company  in  several  par- 
ticulars alleged  to  be  material.  This  motion,  with  the 
proofs  in  support  of  it,  was  submitted,  at  the  hearing  upon 
the  merits,  and  will  be  considered  and  determined  after  the 
errors  alleged  to  appear  by  the  record  of  the  cause  in  the 
court  below  have  bee«i  disposed  of. 

The  case  made  for  the  respondents,  in  their  amended  c<Hn~ 
plaint,  is,  that  the  ^'freight  receipts"  upon  which  their  judg- 
ments at  law  were  recovered,  were  valid  cont^racts  of  the 
Dayton,  Shmdan  &  Grapd  Ronde  Railroad  Company, 
which,  upon  its  failure  to  redeem,  in  freight  or  passage  over 
its  railroad,  according  to  their  terms,  became  at  once  due  and 
payable  in  money;  that  Gaston's  stock  in  said  company  was 
never  paid  up;  tliat  Gaston  afterwards  subscribed  for  6,000 
tshares  of  the  capital  stock  of  the  Willamette  Valley  Rail- 
road Company,  of  $100  each,  which  was  never  paid  up;  that 
Gaston,  Hughes,  the  Oregon  Railway  Company,  limited, 
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wards  ratified  in  the  most  ample  and  satisfactory  manner. 
The  very  first  act,  on  the  part  of  the  company,  aft^  its  or* 
ganization — ^its  contract  with  Gaston  of  March  22,  187&-^ 
contained  an  implied  ratification  of  the  action  of  the  incor-r 
porators  authorizing  such  subscriptions,  and  fully  sanc- 
tioned the  subsequent  execution  of  the  ^^freight  receipts" 
by  the  president  and  secretary.  Besides,  there  is  abundant 
evidence,  of  the  most  conclusive  character,  in  the  record, 
showing  that  the  company  ever  afterwards  recognized  and 
treated  them  as  valid  and  binding  obligations.  The  prin- 
ciple that  a  corporation  is  bound  by  its  conduct  and  repre- 
sentations, in  the  same  manner  and  to  the  same  extent  as 
a  natural  person  would  be,  will  hardly  be  questioned. 

Upon  the  legal  proposition  advanced  by  the  respondents, 
that  whenever  the  company  failed  to  perform  its  agreement 
to  pay,  in  freight  or  passage  over  its  railroad,  and  put  it 
beyond  its  power  to  perform,  the  amount  specified  in  the 
'^freight  receipts"  became  due  in  money,  there  is  some  con- 
flict among  the  adjudications  in  this  country;  but,  in  our 
judgment,  the  weight  of  authority  and  the  better  authority 
supports  it.  {Roberts  v.  Beatty^  21  Amer.  Decis.,  410,  and 
cases  cited  in  note;  Wolf  v.  Marshy  64  Cal.,  228.) 

The  "freight  receipts"  in  question  were,  in  form,  prom- 
ises by  the  company  to  pay  so  many  dollars  on  or  before 
certain  specified  dates,  in  freight  or  passage  over  the  com- 
pany's railroad,  and  come,  we  think,  clearly  within  the  prin- 
ciple of  the  foregoing  decisions.  The  proofs  introduced 
upon  the  issue,  as  to  whether  Gast(»i's  stock  in  the  Dayton, 
Sheridan  &  Grand  Ronde  Railroad  Company  was  paid  up,  or 
not,  "by  the  construction  and  equipment"  of  the  company's 
railroad  from  Dayton  to  a  point  on  the  south  side  of  Yam- 
hill river,  opposite  Sheridan,  according  to  the  terms  of  hid 
contract  with  the  company,  of  March  22, 1878,  conclusively 
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limited;  and  lastly,  the  agent  and  attorney  of  the  Oregonian 
Railway  Company,  limited.    We  are  speaking  now  solely 
from  the  record  brought  before  ns  by  the  appeal.  As  presic 
dent  of  the  Dayton,  Sheridan  &  Grand  Ronde  Railroad  Com- 
pany, and  on  its  behalf,  in  connection  with  Beach,  its  secre* 
tary,  he  executed  the  contract  with  Gaston  for  the  constrtic- 
tion  and  equipment  of  its  said  railroad,  and  is  chargeable 
with  knowledge  of  ite  contents.    And  from  the  very  nature 
of  Gaston's  engagements,  and  Hughes'  threefold  official  re- 
lations to  the  company,  and  his  duties  arising  therefrom,  it 
would  seem  that  he  ought  to  be  charged  also  with  knowl- 
edge that  those  engagements  had  not  been  fulfilled  when 
such  resolution  was  adopted.     He  tacitly  admits,  in  his 
cross-examination,   when   testifying  as   a   witness   on    be- 
half of  the  appellants,  that  he  knew  the  iron  used  in  the 
construction  of  the  railroad  had  not  been  paid  for  by  Gas^ 
ton,  but  states  that  Gaston's  contract  ^'did  not  require  him 
to  pay  for  tlie  iron."    If  Hughes  had  actual  notice  of  the 
Aid  that  Gaston  had  not  complied  with  his  contract,  and 
WAS  therefore  not  entitled  to  receive  any  shares  of  paid  up 
^toek,   when  this  resolution  was  adopted,  his  co-appellants, 
jvlko  afterwards  took  transfers  of  the  legal  title  in  such  stock 
t€>  t^lie^Knselves,  by  virtue  of  the  relation  which  he  sustained 
^^    ^caoli   of  them  respectively,  at  the  time  such  transfers 
t;aken,  are  chargeable  with  notice  to  the  same  extent* 
•t^   it  is  neither  essential,  nor  as  it  seems  to  us  very  im- 
PoKrt^sfc,xit,  in  determining  whether  the  decree  appealed  from 
aho«:a.l<i    i^e  sustained   or  not,   whether   Hughes   had    such 
iiot3i^:^i^^   ^r  whether  there  is  any  liability  on  the  part  of  any 
ol  "^^l:^^    appellants  on  account  of  past  or  present  ownership 
^^   ^^^^1=^18  stock.     There  is  no  pretense  that  the  5,000  shares 
^    ^^^^X>ital  stock  subscribed  by  Gtaston  in  the  Willamette 
^^*^^^y  Bailroad  Ccnnpany  has  ever  been  paid,  and  this  stock 
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contraoter^  tot  labor,  material  otr  property  actually  used  or 
employed  in  the  buildi&g  of  the  road,  including  claims  for 
right  of  way,  or  in  operating  the  i^d  road,  in  the  way  of 
warebo%ises,"  6tc  There  is  no  itiention,  in  this  description 
of  debts,  either  in  the  resolution  itself  or  the  form  prorided 
for  the  conveyance  of  any  secui^ed  debt,  although  secured 
debts  are  expressly  included  in  the  proposition,  and  mu6t 
have  made  up  the  greater  portion  of  the  sum  of  $180,000 
stated  therein  as  the  approximate  amount  of  ''all  debts, 
both  secured  and  unsecured."  The  stockholders  of  the 
Dayton,  Sheridan  &  Grand  Bonde  Bailroad  Company  duly 
ratified  the  acceptance  made  by  the  directors,  and  the  con- 
veyance was  made  in  the  form  authorized,  <xnitting  the  last 
clause  thereof,  above  quoted. 

The  contract  between  the  two  companies  was  consum- 
mated when  t^e  proposition  of  the  one  was  duly  and  fully 
accepted  by  the  other,-  and  it  would  seem  strange  if  its 
operation  could  be  narrowed  down  by  an  imperfect  or  mis- 
taken recital  of  its  teims,  in  the  deed  subsequently  executed 
to  carry  out  the  stipulations  of  one  party  to  the  contract,  as 
between  the  parties  themselves,  or  others  occupying  no  bet- 
ter positions^  Besides,  it  appears  from  the  proofs  that 
afterwards,  on  December  20,  1879,  the  Willamette  Valley 
Kailroad  Company  solemnly  alleged,  in  its  answer  to  a  com- 
plaint filed  against  it  and  others,  in  the  circuit  court  of  the 
United  States  for  the  district  of  Oregon,  by  the  Pacific  Boil- 
ing Mills  Company,  that  the  sum  of  $180,000,  named  in  its 
said  proposition,  as  the  probable  amount  of  debts  of  the 
Dayton,  Sheridan  ft  Grand  Bonde  Bailroad  Company,  and 
which  it  assumed  and  undertook  to  pay,  was  made  up  of 
about  $35,000  ^^freight  script"  issued  to  the  citizens  of 
Polk  and  Yamhill  counties,  for  cash  advanced,  in  the  con- 
struction of  said  railroad;  about  $35,000  of  floatixig  debts 
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of  the  Dayton,  Sheridan  &  Grand  Bonde  RaUroa 
and  Joseph  OastcKi,  ccmtractor;  and  "the  $60 
between  said  companies  to  be  justly  due  to  the  ooi 
JBut  without  any  explanations  of  this  characte 
lamette  Valley  Railroad  Company  became  liable, 
terms  of  its  engagement,  to  pay  theae  "freight 
tiiey  came  within  the  definition  of  "debts"  of  i 
Sheridan  &  Grand  Ronde  Railroad  Company, 
did  beyond  all  question.  Upon  the  acceptance 
veyance  from  the  latter  company  of  its  railroad 
erty,  the  former  became  liable  to  the  holders  of  I 
receipts"  for  the  amounts  due  thereon  accordii 
terms,  and  in  the  event  of  its  insolvency  (which 
in  this  case)  every  holder  of  its  unpaid  st04^  be 
to  the  extent  of  the  unpaid  balance  thereon,  as  w 
previous  holder,  having  made  a  voluntary  sale  a 
thereof.    (Chap.  7,  title  1,  sec.  14,  Mis.  Laws.) 

This  virtually  disposes  of  the  objections  to  th 
the  court  below,  as  to  all  the  appellants  excep' 
Montgomery.  It  is  admitted  by  the  pleadings  tl 
Hughes,  the  Oregon  Railway  Company,  limited,  i 
egonian  Railway  Company,  limited,  took  and  he^ 
title  to  the  5,000  shares  of  unpaid  capital  stock, 
to  $500,000,  of  the  Willamette  Valley  Railroad 
successively,  in  the  order  in  which  they  are  nan 
their  liability  on  this  ground  alone  the  uecreeo: 
court  may  well  be  sustained.  But.  neither  Beid 
gomery  is  alleged  to  have  ever  held  the  legal  tit) 
this  stock.  Their  Uabili^  dep^ids  upon  the  c 
to  be  given  a  certain  undertaking  of  indemnity  i 
them,  Hughes,  and  the  Oregon  Railway  Compai 
to  and  in  favor  of  Gaston,  on  April  2,  1880.  H 
and  since  December  29,  1879,  had  been,  boldinj 


I 
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title  to  tUe  stock  before  mentidiBed,  and  all  other  li^tB,  in* 
teredts  and  daiiDs  bekmgihg  to  Gktstou,  in,  to,  or*  against 
either  the  Dayton,  Sheridan  &  Orand  Sonde  Railroad  Com- 
pany, or  the  Willamette  Valley  Railroad  Company,  in  trusty 
binder  certain  written  afisignments,  executed  to  him  by  Gas* 
ton,  to  dispose  of  or  transfer  to  any  person  or  eorpcMPatioh 
who  or  Which  mightt  pronride  the  means  to  pay  off,  or  the 
indenmity  against,  certain  debts  and  liabilities  of  Gastcmls, 
^  snch  written  assignments  specified,  and  also  make  some 
^^ther  payments  and  provisions  not  material  to  be  considered 
^re.    The  undifirtakiiig  of  indenmity,   after  reciting  the 
terms  and  object  of  the  assigmnent  to  Hughes,  and  that  the 
Orejgon  Railway  Company^  limited,  had  been  incorporated 
iuid  organized  by  Reid,  Montgomery  and  Hughes,  for  the 
^^sisrpxiass  purpose  of  recaiying  a  transfer,  assignment  and 
^xz'v^^ejyance"  of   said  capital   stock,  &c,  from  Hughes   as 
'tanstee,  and  complying  with  the  terms  (specifying 
^      upon  which  Hughes  was  auth(»ized  to  make  such 
;  and  that  Hughes,  in  pursuance  of  his  trust,  and 
special  instance  and  request,"  and  for  the  ''joint 
i^weral  personal  interest,  benefit  and  advantage"  of  said 
^3M!ontgomery  and  Hughes,  had  "by  a  deed  of  assign* 
^>f  even  date,"  ''duly  assigned^  transferred   and  set 
the  said  Oregon  Railway  Company,  limited,  all  and 
ir,  the  said  railroad  capital  stock,  rights,  interests, 
and  demands,"  ^,  and  declaring  that,  in  the  execm- 
such  undertaking  of  indemnity  they  act  "as  private 
acting  for"  themselves,  "and  to  promote"  their 


^*'^"^"«i.te  ai^i  persoB^  iiiterests,  in  the  said  Oregon  Railway 
^^■^^I>^iiy,  limited,"  Ac,  proceeds  as  follows: 

"^^^^  do  horeby  contract  and  agree  to  pay  off  and  die* 
^^QS^  all  the  debts  and  liabilities  of  the  said  J.  Gaston  and 

^^**^*^m  ft  Gow  whi^sh  may  h^ve  b^eA  iiM^urred  for  or  aris- 

Ov».« 
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yrith  the  oompany,  and  neTer  became  a  debt  against  him,  or 
against  him  and  the  company,  ^arismg  out  of  the  oonstruo- 
tion  of  said  railroad.'^    It  never  was  a  debt  or  liability  of 
his  ovrvL  individually,  or  of  his  and  the  comrpany's  together, 
against  ^hich  only  the  obligation  undertake^  to  indemnify 
him.   And  if  the  money  so  received  by  him  and  expended 
in  procuring  ^lalxnr  and  material''  used  in  the  ccMistructiofn 
and  equipment  of  the  railroad,  could,  by  any  possible  inter- 
pretation, be  held  to  be  included  in  the  description,  ^4abor 
and  material  used  in  the  construction  and  equipment  of 
said  railroad,''  still  it  would  avail  him  nothing;  for  it  is 
evident  that  he  incurred  no  indebtedness  or  liability  on  ac- 
count of  it.    Such  being  our  view  of  the  effect  of  this  under- 
taking of  indemnity,  it  follows  that  the  decree  against  Beid 
and  Montgomery  should  be  reversed. 

We  oome  now  to  the  consideration  of  the  motion  to  re- 
mand. Hughes,  as  the  attorney  for  the  Oregonian  Railway 
Company,  limited,  appeared  for  it  in  this  suit,  and  filed  its 
answer  herein  to  the  complaint,  verified  by  himself  as  its 
attorney,  for  the  reason,  as  stated  in  his  affidavit  of  verifica- 
tion, *Hhat  none  of  the  officers  of  said  company,  either  the 
president,  secretary,  treasurer,  or  any  of  the  directors,  are 
^/t?9^  Prithin  the  state  of  Oregon."  This  answer  was  filed 
21,  1882.  It  contained  an  express  admission  of  the 
of  the  allegation  in  the  amended  complaint,  that  '^said 
stock  was  transferred  to  said  company  on  December 
80,  and  did  not  controvert  the  further  allegation  in 
^amended  complaint  in  respect  to  such  stock  that  such 
^3E-ation  is  now  the  owner  thereof."  As  we  have  already 
'fchese  admissions  in  the  pleadings  exhibit  this  com- 
the  legal  owner  and  last  holder  of  said  unpaid  cap- 
and  establish  its  primary  liability  as  fixed  by  the 
of  the  eircoit  court    On  the  same  day  the  answer 
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pany ,  by  its  direction,  and  all  parties  being  before  the  cQuxt, 
it  would  seem  entirely  within  the  rules  of  equity  to  maJoe 
the  company  liable,  in  the  first  instance.  But  the  principal, 
in  such  case,  can  be  reached  only  through  its  implied  in- 
demnity to  its  agent    If  no  agency  existed,  or  if  existing, 
it  has  been  exceeded  or  abused  to  such  an  extent  as  to  pre- 
clude any  recourse  on  such  implied  indemnity,  by  the  agent 
himself,  third  parties  claiming  through  him  are  equally 
precluded.    But  it  is  obvious  that  the  alleged  principal 
should  be  allowed  an  opportunity  to  nMike  its  defense  before 
being  adjudged  liable.    The  pleadings  in  this  suit  presented 
no  such  issue,  neither  was  there  any  evidence  introduced 
that  had  any  bearing  up<»i  the  question,  save  that  given  by 
Hughes  himself.    On  the  motion  to  remand,  the  Oregonian 
Bailway    Company,    limited,    strenuously    contends     tha*t 
Hughes  was  not  its  agent  in  the  matter  of  taking  and  hold- 
ing  the  legal  title  to  this  unpaid  capital  stock,  and  that  what- 
ever authority  he  did  have  to  act  as  its  agent,  in  purchasing 
such  stock  for  it,  was  exceeded  and  abused  to  such  an  extent 
*®  to  preclude  any  recourse  he  might  otherwise  have  had 
**^inst  it;  and  particularly  in  this:  that  such  purchase  was 
^^^(^^rized  only  on  the  condition  that  such  stock  was  wholly 
dissolutely  free  from  '^all  mortgages,  debts,  daims  and 
kbrances  whatsoever,  according  to  the  laws  of  Oregon ;" 
[ughes  and  Reid,  upon  whom  it  relied,  in  the  transac- 
^^ith  full  knowledge  of  all  the  facts,  did  represent  the 
to  it  as  being  thus  free  and  unencumbered  and  ther^- 
<duced  it  to  take  whatever  action  it  did   take  in  the 
ses.    If  this  state  of  facts  were  establishc^d,  it  would 
-tute — ^assuming  that  the  c(»npany  never  held  the  legal 
^n  the  unpaid  capital  stock — a  good  and  complete  de- 
f or  it,  in  this .  suit.  .  And  whateyer  the  actual  facts 
which  a  regular  trial  would  develop,  it  is  sufficient 
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make  its  application  for  such  relief, -by  filing  its  motion  t6 
remand,  tegether  with  the  proofs  in  its  support. 

Assuming  that  this  court  has  the  power  to  grant  the  re^ 
lief  sought  by  this  motion,  whidi  we  -  do  not  doubt  in  Uie 
least,  in  view  of  the  provisions  made  in  sees.  100  and  5M 
of  our  civil  code,  the  most  swious  objection  to  its  exercise, 
in  the  present  instance,  is  the  fact  that  the  party  making  the 
motion  was  represented  by  its  duly  authorized  attorney  in 
the  suit  when  the  damaging  admissions,  which  it  seeks  to 
be  relieved  from,  were  made*  and  it  has  not  been  shown 
that  he  is  insolvent  or  unable  to  respond  in  damages,  if 
found  to  be  in  fault  in  the  matter,  to  the  full  amount  of  the 
decree  against  his  principal.  The  rule  seems  to  be  pretty 
well  settled,  upon  the  decisions,  that  where  an  attorney  ap*- 
pears  for  a  party  without  authority,  and  faiils  to  present  his 
case  properly;  A,  having  authority  to  appear,  suffers  judg- 
ment to  be  taken  against  his  client  by  default^  through  neg- 
ligence or  misconduct  on  his  own  part,  and  the  adverse 
party  has  acquired  rights  thereunder,  and  such  attorney  is 
able,  pecuniarily,  to  respond  for  any  damage  or  loss  occa- 
sioned by  his  wrongful  interference,  or  misconduct,  the 
court  will  not  interfere  to  grant  relief  to  the  injured  party 
in  a  summary  manner,  on  motion,  but  leave  him  to  his 
recourse  against  the  attorney  individually.  {Denton  v. 
Noyesj  6  Johns,  296 ;  Meacham  v.  Dvdley,  6  Wend.,  514 ; 
Afnerican  Ins.  Oo.  v,  Oakley ^  9  Paige,  496;  Thonuis  v.  Jar- 
den,  67  Pa.  St,  381.) 

But  the  facts  in  the  case  before  us  are  not,  in  all  req>ect8, 
similar  to  those  reported  in  any  of  the  foregoing  cases,  or 
any  other  we  have  examined  on  the  subject  In  the  case 
here,  the  respondents  could  not  have  been  ignorant  of  the 
facts  disclosed  by  the  record  itself,  in  the  testimony  givem 
by  Hughes,  and  in  the  terms  of  the  oonveyanoe  of  Deoeni*- 
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ber  11,  1680,  from  thb  Oregon  Railway  Oompan 
to  the  Oregonian  Railway  Company,  limited,  tli 
missicMis  in  the  separate  answer  of  the  latter,  i 
^polation  filed  at  the  same  time,  and  by  whi« 
gromid  of  the  latter's  liability,  alleged  in  thei 
complaint,  was  established,  were  not  truie  in  fact, 
•lly  fixed  its  liability  im  a  ground  which  did  not  i 
are  chargeable  with  the  knowledge  that  if  these 
were  not  justified  by  the  facts,  Hu^es,  aa  atton 
for  the  Oregonian  Railway  Company,  liioited^  wi 
ther  ezprefs  direction,  or  under  peculiar  circiuns 
claimed  *to  have  existed  in  this  case,  had  no  ai 
make  l^em,  and  that  mider  such  circumstances  h 
in  this  regard  were  necessarily  inimical  to  the 
<dient8.  The  same  may  be  said  concerning  thf 
agency  set  up  in  the  j  oint  and  several  ans Wr  of  £ 
gomery  and  Hughes,  and  the  separate  answer  of  1 
Railway  Company,  limited,-  so  far  as  it  may  be  si 
have  influenced  the  course  taken  l^  the  respo&df 
case.  They  are  chargeable  with  the  knowledge  thi 
as  attorney  merely,  had  no  right  to  thus  place  hi^ 
tween  them  and  himself,  and  make  it  primarily  '. 
without  special  authority  to  do  it — it  having  no 
resentative  in  the  suit  besides  himself.  At  most 
entB,  in  equity  and  good  conscience,  which  we  i 
furnishes  ttie  rule  in  such  cases,  can  only  olaii 
Oregonian  Railway  Company,  limited,  has  m»de 
ttiis  matter,  while  the  causes  of  audi  default  and 
excusing  it  have  been  all  along  known  to  them, 
partiee"  oould  hardly  "acquire  rights"  under  sut 
stances  tiiat  should  preclude  an  innocent  party 
iaohes,  from  having  the  default  aet  aadde,  and  beii 
a  bearing  upm  the  merits,  iipen  such  XKtDS  .aa  j  \is 
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demand; .  Besides,  the  large  amount  of  the  decree — in  this 
instance  over  $35,000— in  view  of  the  fact  that  there  has 
been  no  showing  before  us  as  to  Mr.  Hughes'  ability  to  re- 
spond for  so  large  a  sum,  with  accumulating  interest  and 
costs  of  litigation,  if  he  should  ultimately  be  adjudged 
liable  therefor  in  a  separate  action  between  the  Oregonian 
Railway  Company,  limited,  and  himself,  prevents  us  from 
presuming  that,  in  such  an  event,  the  company  woujd  have 
ample  recourse. 

Whatever  doubts  we  may  have  entertained,  at  any  time, 
as  to  the  propriety  of  making  the  remand,  have  been,  in  no 
inconsiderable  manner,  relieved  by  the  declared  willingness 
on  the  part  of  Mr.  Hughes,  for  himself  and  co-defendants 
for  whom  he  appeared  on  the  appeal,  that  such  order,  if 
within  the  power  of  the  court,  should  be  made,  with  leave 
to  all  parties  to  reframe  their  pleadings  so  as  to  present  the 
real  merits  of  the  case  as  between  the  appellants.  It  is 
therefore  our  opinion  that  the  decree  in  this  cause  should 
be  set  aside,  with  leave  to  all  parties  to  amend  their  plead- 
ings, in  accordance  with  the  views  hereinbefore  expressed, 
and  upon  such  terms  and  under  such  directions  as  the  cir- 
cuit court  shall  order. 

Respondents  to  have  costs  and  disbursements  of  appeal. 

By  Wamx),  J. 

I  am  of  the  opinion  that  the  Oregonian  Railway  Com- 
pany, limited,  would  be  liable  under  the  law,  to  contribute 
towards  the  satisfaction  of  the  judgments  of  the  respondents 
which  form  the  basis  of  this  suit,  by  reason  of  having  been 
the  holder  of  the  legal  title,  in  the  unpaid  stock,  subsequent 
to  the  recovery  of  such  judgments,  whether  the  /^freight  re- 
ceipts" are  to  be  deemed  contracts  to  pay,  in  money,  after 
failure  to  pay  in  freight  and.  paasage^  aooording  to  tllfiir 
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terms,  oe  sunpl«  contracts  to  cury  freigbt  and  p 
— u  I  am  iflcllDed  to  think  the;  are. 


WEIGHT  AND  JONES  t..  EDWAEDS 

CoDKTv  Corars — Jubisdictiom  iv  Pbobate  Hattibs  Statokii 
the  constitution  provides  that  the  county  court  shall  t 
diction  pertaining  to  probate  courts,  its  authority  to  ord' 
of  real  property  of  an  intestate  is  derived  entirely  from  < 
The  proceedings  are  required  to  be  in  writing  and  the  po 
court  is  brought  into  action  by  means  of  a  verified  petit 
administrator. 

Administratobs— Sale  of  Rial  PiioPraiTy  by.— When  the  p 
the  sale  of  personal  property  are  exhausted,  and  clain: 
main  unpaid,  a  condition  of  things  exists  which  aulhorizi 
to  the  real  property  to  discharge  them.  But  the  mere  e; 
tuch  facts  do  not  confer  jurisdiction— they  only  prese 
which  authorizes  the  adminiatrator  to  invoke  die  juris 
the  court. 

Idem — Petition  for  Sale. — To  confer  actual  jurisdiction,  thi 
tional  power  of  the  court  must  be  brought  into  action  bj 
of  necessary  facts  in  the  petition  which  exhibit  the  net 
the  sale. 

Idim. — Where  a  petition  omits  wholly  to  allege  material  fact 
to  confer  jurisdiction,  the  court  is  without  authority  to  a 
proceedings  are  a  nullity,  and  confer  no  right  or  title. 

Idbh — Jurisdiction  must  Affirmatively  Appeax  in  Petitioi 
there  is  matter  of  substance  upon  which  jurisdiction  c 
mere  errors  or  defects,  although  material  in  some  res 
which  might  have  been  avoided  by  appeal,  cannot  avail  te 
a  judicial  proceeding,  when  by  lapse  of  lime  an  appeal 
which  has  become  the  foundation  of  title  to  property.  Bb 
is  different  when  there  is  an  entire  want  of  facts,  prert 
jurisdiction,  disclosed  upon  the  face  of  the  petition — then 
of  jurisdiction  affirmatively  appears  upon  the  f£ce  of  ihi 
and  the  court  being  without  authority  to  act,  its  proceedii 
no  validity,  and  can  be  collaterally  assailed. 

Idbh. — No  court,  do  matter  how  general  its  jurisdictioti  may 
proceeds  without  jurisdiction  in  the  particular  case,  cai 
valid  record,  or  confer  any  right  or  title. 

Appeal  from  Umatilla  County. 

^••B^Aam  i&  'S(una»i/,  tot;  t^apondexAai 
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Lucian  Everts^  for  appellants 

By  the  Court,  Lobd,  J. : 

This  is  an  action  of  ejectment  brought  by  thd  heirs  at  law 
of  one  Joseph  Wright  to  recover  certain  real  estate  in  Uma- 
tilla coimty,  Oregon,  of  which  Joseph  Wright  died  seized. 
The  appellant,  Hollis  Edwards,  lessee  of  N.  G.  Blalock, 
claimed  title  for  his  lessor  under  an  administration  sale 
after  the  death  of  said  Wright,  to  pay  debts  due  from  the 
estate.  The  facts  were  stipulated,  and  to  be  tried,  without 
the  intervention  of  a  jury,  by  the  court.  As  conclusions  of 
fact,  the  court  found  the  death  of  Joseph  Wright,  the  ap- 
pointment of  W.  C.  White  as  administrator  of  the  estate, 
his  acceptance  of  the  trust,  the  execution  of  the  proper 
undertaking  and  the  taking  of  the  required  oath  of  office^ 
&c,  that  on  or  about  the  5th  day  of  October,  1874,  tiie  said 
administrator  duly  presented  to  the  coimiy  court  of 
Umatilla  county,  sitting  in  probate,  a  petition  for  leave  to 
sell  the  real  property  belonging  to  the  estate;  that  the  peti- 
tion for*  the  order  of  sale  did  not  state  the  amount  of  sales 
of  personal  property,  the  charges,  expenses,  or  claims  still 
unsatisfied,  did  not  describe  the  real  property  to  be  sold,  its 
condition  or  value,  and  the  same  was  not  verified  by  the  ad- 
ministrator or  any  one  on  his  behalf;  that  notwithstanding 
these  defects  of  substance,  the  court  entertained  said  petition 
and  ordered  a  citation  to  be  issued  to  the  heirs  of  said 
Wright;  that  on  the  5th  of  April,  1876,  by  the  considera- 
tion of  said  court,  it  was  ordered  that  the  real  estate  belong- 
ing to  the  estate  be  sold;  that  K.  G.  Blalock  became  Uie 
purchaser.  And  as  conclusions  of  law,  that  the  county 
court  did  not  have  jurisdiction  to  order  the  sale  of  the  real 
estate  described  in  the  complaint'  in  this  action;  that  the 

m 

heirs  at  law,  by  the  acceptance  of  service,  did  not  waive 
their  right  to  question  the  jurisdiction  of  the  court;  that 
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the  administrator's  deed  conveyed  no  title  to  t 
the  purchaser  at  the  administrator's  sale;  th 
tiffs  are  the  owners  in  fee  of  said  property,  ai 
the  immediate  possession  of  the  same,  and 
against  the  defendant  for  the  immediate  reco 

No  bill  of  exceptions  accompanies  the  recor 
any  evidence  in  the  record,  except  the  facts  e 
show  the  basis  of  the  findings  of  the  court 
record  of  the  proceedings  of  the  county  oour 
ordering  the  sale,  which  constitutes  the  groui 
to  this  action,  we  can  only  know  from  the  fi 
regularity  of  the  appointment  of  the  admi 
found  by  the  court,  and  was  not  questioned  at  1 
The  point  of  dispute  was  upon  the  sufficiency  t 
to  give  the  court  jurisdiction  to  make  the  ord 
appellant  claiming  that  the  want  of  such  fact 
tion  as  found  by  the  court,  although  specified 
a»  matter  to  be  alleged  in  the  petition,  was  no 
jurisdiction,  and  the  respondent  insisting  thai 
were  material,  and  that  without  them,  or  at  lei 
equivalent  in  substance,  the  court  was  without 
make  the  order  of  sale,  and  consequently,  tl^ 
ceedin^^  thereunder  were  coram,  non  judice,  i 
vested  in  the  purchaser.  The  findings  show '  t 
tion  for  the  order  to  sell,  upcm  which  the  cou 
exercise  jurisdicticmal  power,  did  not  state  th 
sales  of  personal  property,  the  charges,  expend 
still  unsatisfied,  nor  describe  the  real  estate  to 
itci  condition  or  probable  value,  and  that  th« 
not  verified. 

While  the  oonstituti<Hi  provides  that  the  i 
shall  have  jurisdiction  pertaining  to  jptdntc 
authority  to  order  the  sale  of  real  property  of  i 
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deriyed  wfaoUy  from  the  statute*  The  prooeedings  are  re* 
quired  to  be  in  writing,  and  the  powers  of  the  court  are 
brought  into  action  by  means  of  an  affidavit  or  verified 
petition  of  the  administrator. '  (Code,  eec  1046.)  But  the 
cases  in  which  the  power  of  the  court  may  be  ezerciaed  ta 
order  the  sale  of  real  property  are  specially  designated  in 
the  statute,  and  the  implication  is,  it  can  be  exercised  in  no 
other.  When  the  proceeds  of  the  sales  of  personal  property 
have  been  exhausted,  and  the  charges,  expenses,  and  claims 
specified  in  section  1110  have  not  all  been  satisfied,  the  ad- 
ministrator shall  sell  the  real  property  of  the  estate^  or  so 
much  thereof  as  may  be  necessary  for  that  purpose.  (Code, 
sec  1118.)  but  no  sale  of  the  real  property  of  an  intestate  is 
valid  without  an  order  of  the  court,  and  the  application  for 
an  order  of  sale  shall  be  by  petition  of  the  administrator, 
and  a  citation  to  the  heirs  and  others  interested  in  such  prc^ 
erty.  (Sec.  1109.)  The  petition  for  such  order  of  sale  of  real 
property  shall  state  the  amount  of  sales  of  personal  prop- 
erty, the  charges,  expenses,  and  claims  still  unsatisfied  as  far 
as  the  same  can  be  ascertained,  a  description  of  the  real 
property  of  the  estate,  the  condition  and  probfldl>le  value  of 
the  different  portions  or  lots  thereof,  the  amount  and  nature 
of  any  li^is  thereon,  the  names,  ages  and  residences  of  the 
deriseeS)  if  any,  and  of  the  heirs  of  the  deceased  so  far  as 
known.  (Sec  1114.)  Upon  filing  the  petition,  a  citation 
shall  issue  to  the  devisees  and  heirs  therein  mentioned,  to 
appear  at  a  term  of  court  therein  mentioned,  to  diow  cause, 
if  any  exist,  why  an  order  of  sale  shall  not  be  made  as  in 
the  petition  prayed  for.  (Sec  1116.)  If,  upon  tbe  hear- 
ing, the  court  finds  it  necessary  that  the  real  property ,  or  any 
portion  thereof,  should  be  sold,  it  shall  make  the  order  ac« 
eordinj^y,  and  prescribe  the  terms  thereof.  •  (Sec  1117.) 
The  order  tbua  jnade,  after  due  notice  to  all  parties  inter- 
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estedf.and  after  an  exaituDatioD  of  the  proofs  at  tt 
is  an  adjudication  by  the  court  iJiat  the  sale  of  th 
described  is  necessary.  When  such  an  order  is  n. 
jurisdiction  has  attached,  it  cannot  be  queationei 
ally,  whatever  errors  or  irregularities  may  inters 
after.  Such  errors  or  irregularities  can  only  1: 
and  corrected  by  some  direct  proceeding  before 
court,  or  in  an  appellate  court,  otherwise  the  or 
cannot  be  regarded  as  a  nullity  and  cannot,  th( 
collaterally  impeached.  When,  therefore,  an  ord 
is  relied  upon  as  a  defense  in  a  collateral  proce 
authority  of  the  court  to  make  the  order  must  e2 
it  act  without  jurisdiction,  its  order  or  decree  is 
it  confers  no  ri^t  or  title,  and  cannot  be  asserte 
fense  to  bar  a  recovery.  "No  court,  no  matter  he 
its  jurisdiction  may  be,  'which  proceeds  without  ji 
in  the  particular  case,  can  make  a  valid  record, 
any  right  or  title." 

The  statute  points  out  with  great  particularity 
tions  whidi  must  exist  to  invoke  the  jurisdicti 
court,  and  the  facts  necessary  to  be  set  forth  by 
in  the  petition  by  the  administrator  to  exhibit  t 
tion  of  things  to  the  court,  and  to  bring  the  rea! 
sought  to  be  applied  to  the  payment  of  debts,  i 
jurisdiction  of  the  court,  by  describing  it,  thereby 
ing  it,  as  well  as  its  condition  and  probable  vali 
the  proceeds  of  the  sale  of  the  personal  proper 
hausted,  and  claims  still  remain  unaatiafied,  a  co 
things  exist  which  authorize  a  resort  to  Uie  real 
discharge  them.  But  the  msM  existence  of  and 
not  ctmfer  jnrisdiotion — they  only  present  k  ca 
authorizes  the  administrator  to  invoke  the  juris 
tite  coiirL    Ta  confer  actual  jurisdiction,  the  jur 
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po^wer  of  the  court  must  be  brought  into  action  by  theayer* 
ment  of  necessary  facts  in  the  petition  which  exhibit  the 
necessity  for  the  sale.  ^How  did  the  court  get  junisdic- 
ticmf"  2aks  Mr.  Justice  Sawyer.  "Not  merely  by  the  aetaal 
existence  of  the  jurisdiddonal  facts,  but  by  their  ayennent 
in  the  petition."  {Holmes  v.  Or.  A  Oal.  R.  B.  Oo.^  T  Snw.^ 
387.)  "Now,"  says  Mr.  Justice  Deady,  "upon  filing  the 
petition — id  iekhg  a  auficient  one—^e  county  eourt''Wai{> 
called  up<m  to  proceed  to  act,  to  make  an  order  pvedcribing 
what  and  how  notice  should  be  given.  In  Felch  v.  Miller, 
20  Gal.,  381,'  the  eourt  say:  ^In  order  to  make  the  sale 
effectual  to  confer  a  valid  title,  the  probate  court  must  have 
acquired  jurkdiotion  of  the  case  by  the  presentation  of  a 
proper  petition.'^    {Gdger  v.  Henry ,  5  Sawyer,  244.) 

In  Stfuart  v.  AUen,  16  CaL,  501,  the  court  say :  "It  will 
be  remarked  that  it  is  immaterial,  so  far  as  the  question  of 
jurisdiction  is  conoemed,  whether  the  statements  of  the 
petition  are  true  or  not,  the  jurisdiction  resting  upon  the 
averment  in  the  petidon,  and  not  upon  the  proof  of  them«'^ 
In  Haynea  a.  Meek^  20  CaL,  312,  Mr.  Justice  Field  says: 
"When  an  order  of  sale  is  relied  upon,  the  question  is,  was 
the  order  made  in  the  case  provided  by  the  statute!  To 
determine  this,  we  must,  in  the  first  instance,  look  to  the 
petition  for  the  sale  which  is  the  foundation  of  the  ordw; 
assuming,  of  coilrse, .  that  the  court  acquired  jurisdiction 
originally  to  grant  administration  up<m  the  estate.  The 
psooeeding  for  the  sale,  though  made  in  the  general  course 
of  administration,  is  a  >  distinct  and  independent  proceeding, 
in  the  nature  of  an.  action,  of  which  the  petition  is  the  com- 
mencoiient,  and  the  order  of  sale  is  the  judgment.  We 
moat  then- eaoamine  the  petition,  to  aseutain  whether  a  ease 
is  pjresented  by  its  avennents  within  the  statute  upon  which 
theeourt  casi  aoL"  .Adii'ti)»  qtatnite  oontemplates  the  an- 


Oct  1682.]       WBKOit  AKD  Jojsns  V.  EDWABte.  806 

tioQ  or  probaUe  valoe.    The  petition  is  barren  of  essential 
facts,  and  not  even  verified.    It  is  said  that  proceedings  of 
this  character  are  in  the  nature  of  actions  m  rem^  that  in 
all  courts  which  have  power  to  sell  the  estate  of  intestates 
their  action  operates  upon  the  estate,  and  not  upon  the  heirs 
of  the  intestate.  {Chignon^ g  Lessees  v.  Astar^  2  How.  888.) 
Upon  this,  it  is  insisted  that  the  land  being  the  subject 
matter  upon  which  the  jurisdiction  operates,  the  necessity 
for  a  description  is  not  absolutely  ess^itial.    It  is  certainly 
difficult  to   understand  the  application  of  this  argument. 
But,  conceding  in  some  sense  the  proceeding  is  in  the  na- 
ture of  an  action  in  rem^  how  can  the  jurisdiction  of  the 
court  operate  upon  the  lands  of  the  intestate  when  none  are 
described — none  identified   upon   which   such   jurisdicticHi 
can  operate;  or  how  can  it  operate  to  divest  the  title  of 
heirs  by  a  sale  of  their  lands  for  which  sale  no  lands   are 
described  and  petitioned  to  be  sold,  and  for  which,  conse- 
quently, there  is  no  petition.     {Townshend  v.   Oordon^  19 
Cah,  208;   Haynea  v.  Meek^  20  Cal.,  814.)     By  describing 
the  land — the  other  material  facts  appearing  by  su^icient 
allegation — ^it  is  identified  and  subjected  to  the  jurisdiction 
of  the  court    It  is  true  that  vagueness,  inaccuracy,  or  mis- 
take in  the  description  of  lands  will  not  vitiate  the  proceed- 
ing and  render  the  sale  a  nullity  when  collaterally  assailed, 
and  rights  of  property  have  attached.    The   courts   very 
properly  hold,  when  jurisdiction-  has  attached  by  the  state- 
m^it  of  proper  facts,  although  defectively  alleged,  and  by 
some  inadvertence  the  lands  are  imperfectly  described,  the 
Mile  cannot  be  collaterally  attacked  and  the  rig^hts  of  inno*. 
cent  purchasers  imperiled.'   In  such  case  there  is  matter  o£ 
substaaee  to. e)ia<U«nge  t^e. jurisdiction  of  the  court,  bxA  to 
cause  it.  to  deliberate  and  tot.    Biit  that  is  not  this  easey 
Here,  iA  is, not  thj9  defective  statement  of  asiatedaiL^ f ac^; or^ 

X.  Ore.— » 
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a  petition  in  some  material  respect  defective,  but  a  total 
want  of  statement  of  any  essential  facts  necessary  to  give 
juriadiction.  The  difference  is,  between  a  petiticm  with 
facts  and  one  without  them--H)r,  in  other  words,  no  petition 
at  all.  Nor  do  any  of  tlie  authorities  to  which  we  have  had 
access  undertake  to  uphold  sales  against  collateral  assault 
when  the  petition  affirmatively  discloses  an  entire  want  of 
any  statement  of  facts  essential  to  give  jurisdiction. 

In  Overton  v.  Johnsonj  19  Mo.,  400,  it  was  held  ^at  the 
omission  to  file  the  accounts,  lists  and  inventories,  as  re- 
quired  by  the  statute,  was  not  necessary  to  give  the  court 
jurisdiction  when  their  substance  was  incorporated  in  the 
petition  itself ;  for  the  court  say :  ^'In  the  body  of  the  peti- 
tion the  general  amounts  of  the  different  lists  and  inven- 
tories are  stated."  In  Bryan  i\  Bander^  23  Kansas,  97,  tiie 
petition  fully  set  forth  all  the  facts  required  by  the  statute, 
except  that  the  description  of  the  land  was  subject  to  the  ob- 
jection of  vagueness,  or  indefiniteness,  and  the  court  say: 
"When  a  petition  contains  sufficient  matt^^  to  challenge  the 
attention  of  the  court  as  to  its  merits,  and  such  a  case  is 
thereby  presented  as  authorizes  the  court  to  deliberate  and 
act,  although  defective  in  allegation,  the  cause  is  properly 
before  the  court,  and  jurisdiction  is  not  wanting.  The  al- 
legation that  the  land  -was  situated  in  Miami  county  was 
some  description,  and  no  property  was  ordered  sold  but 
what  was  in  that  county.  Hence  the  order  to  sell  really  de- 
scribed the  property  in  the  petition,  and  in  such  a  manner 
that  it  could  be  identified."  {Reed  v.  Howe^  89  Iowa,  569; 
M&rUgomery  and  "wife  v.  Johnsony  81  Ark.,  80;  Iverson  v. 
Loherg,  86  111.,  1870 

These  authorities  are  cited  to  illustrate  the  extent   to 
which  the  courts  have  gone  ^^  avoid  tiie  evils  ahd  hard- 
affecting -titles  injuriously,  whidb  would  residtfram 
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holding  pTpbftt®  courte  to  itoo  gr^  striptnesa  ^of  procedure, 
and  it  is  undoubtedly  more  reasonable,  whenever  it  can 
legally  be  done^  to  give  a  fair  and  liberal  construction  to 
thek  acts*"  {SMiart  v.  AUen^  supra.)  Where  there  is 
matter  of  substance  upon  which  jurisdiction  can  hinge 
mere  errors  or  defects^  although  material  in  some  respects, 
but  which  might  have  been  avoided  on  appeal,  cannot  avail 
to  condemn  iji  judicial  proceeding  when,  by  lapse  of  time, 
an  appeal  is  barred,  which  has  become  the  foundation  of 
title  to  property.  But  the  case  is  different  where  there  is^ 
an  ^tire  want  of  facts,  pre-requisite  to  jurisdiction,  dis- 
closed upon  the  face  of  the  petition.  Then  the  want  of 
jurisdiction  affirmatively  appears  and  the  sale  cannot  be 
upheld  when  collaterally  assailed.  In  such  case  there  is  no 
room  to  indulge  presumption.  The  petition  is  not  silent — 
it  speaks  for  itself.  It  shows  what  was  required  to  be  done 
to  give  jurisdiction  was  not  done,  and  it  is  useless  to  look 
beyond.  The  authority  of  the  court  to  act  is  wanting  and 
the  proceedings  are  a  nullity.  The  distinction  between  in- 
ferior and  superior  courts  have  no  application  here,  for  all 
courts,  before  their  proceedings  can  have  any  validity,  or 
can  conf^  any  rights,  must  have  jurisdiction  to  act.  The 
proceeding  is  in  derogation  of  common  law — statutory 
alone,  with  its  boundaries  mapped  out  and  ascertained.  With 
a  just  regard  for  the  protection  of  estates,  the  statute  has, 
witli  precision^. specified  the  facts  essential  to  authorize  the 
court  to  exercise  its  jurisdiction,  and  a  petition  without  such 
facts,  or,  at  least,  something  in  substance  equivalent,  cannot 
confer  jurisdiction  without  ignoring  the  statute  altogether. 
Judgment  affirmed* 
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Judgments,  Orders  and  Decrees  may  be  Vacated. — Every  court  pos- 
sesses the  inherent  power  to  vacate  entries,  in  its  record  of  judg- 
ments, decrees  or  orders,  rendered  or  made  without  jurisdiction, 
either  during  the  term  at  which  the  entries  are  made,  or  at  any 
subsequent  term. 

Demurrer— Will  not  lie  to  Imperfect  Description  of  Land. — ^A  de- 
murrer will  not  He  to  a  complaint,  in  a  foreclosure  suit,  on  the 
ground  of  insufficiency  of  description  of  the  mortgaged  premises, 
where  such  description  purports  to  refer  to  natural  objects,  not 
judicially  cognizable,  and  apparently  includes  a  definite  tract  of 
land. 

Tender  in  WRrriNC.— An  "offer  in  writing,"  under  sec  8i6  of  the  code, 
to  pay  a  definite  sum  of  money,  or  to  deliver  a  particular  thing, 
takes  the  place  of  the  actual  production  and  proffer  of  the  money 
to  be  paid,  or  thing  to  be  delivered,  but  does  not  dispense  with 
readiness  and  ability  on  the  part  of  the  person  making  the  offer,  to 
pay  or  deliver,  at  the  time  the  offer  is  made. 

Idem — Burden  of  Proof. — The  burden  of  proof,  in  establishing  such 
readiness  and  ability  when  put  in  issue,  is  on  the  party  claiming  the 
benefit  of  the  tender. 

Foreclosure  Suit — Mortgagor  Entitled  to  Answer  Co-Defend  ants. — 
A  mortgagor,  or  his  successor  in  interest,  made  a  defendant  in  the 
suit  to  foreclose,  is  entitled  to  answer  the  affirmative  matter  set  up 
in  the  respective  answers  of  his  co-defendants,  showing  liens  in 
their. favor  upon  the  mortgaged  property,  and  to  have  the  same  de- 
termined, in  the  original  suit.  As  to  such  matter  his  co-defendants 
are  to  be  deemed  plaintiffs,  and  their  answers  complaints. 

Idem. — No  order  of  the  court  that  the  defendants  interplead,  is  neces- 
sary in  such  cases,  and  it  is  error  in  the  court  to  disregard  such  an 
answer  when  seasonably  filed. 

Idem. — Misapprehension  on  the  part  of  some  of  the  defendants  as  to  the 
correct  practice  in  such  cases,  preventing  them  from  properly  pre- 
senting the  merits  of  their  claims  upon  the  record;  Held,  Under 
the  peculiar  circumstances,  to  justify  remanding  the  case  after  re- 
versal for  a  new  trial  in  the  lower  court  upon  issues  properbr 
framed. 

Appeal  from  Multnomah  Comity 
0.  P.  Mason^  for  appellants. 
/•  W.  WhaUey,  for  respondents. 
Opinion  by  Watson,  C.  J.: 
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This  suit  was  brought  in  the  circuit  court  for  Multnoibkh 
county  by  Ladd  &  Tilton  against  Oeo.  W.  Jphnson  and  M. 
E.  Johnson,  his  wife,  DeLashmutt'A  Oatman,  and  several 
other  parties,  to  foreclose  a  mortgage  given  by  Johnson  and 
wife  to  Ladd  &  Tilton,  to  secure  the  payment  of  a  certain 
promissory  note,  dated  March  81,  1876,  for  the  sum  of  six 
hundred  dollars,  executed  by  Johnson  to  Ladd  &  Tilton  as 
agents.  The  mortgage  was  executed ,  contemporaneously 
with  the  note  and  contained  the  following  description  of 
the  property  intended  to  be  mortgaged: 

^^Situate,  lying  and  being  in  Multnomah  county,  state  of 
Oregon,  and  being  the  imdivided  half  of  the  following  land, 
to- wit:  Beginning  on  the  north  line  of  Thos.  Carter's  land 
claim,  at  the  northeast  comer  of  the  John  Kenneth  claim, 
thence  running  south  twenty-nine  chains  to  the  middle  of 
King's  creek,  in  a  northerly  direction,  to  A.  N.  King's  land 
claim;  thence  westerly,  leaving  the  creek,  to  the  place  of 
beginning — containing  twenty-two  acres,  more  or  less — ^less 
a  lot  fifty  (50)  feet  by  one  hundred  (100)  feet,  deeded  to  a 
Mr.  Zistellins  by  Carter,  which  last  named  lot  is  thus  de- 
scribed," &c 

The  complaint,  filed  January  4,  1877,  alleges  in  respect 
to  DeLashmutt  &  Oatman  that  they  ^^have  or  claim  some 
interest  in,  or  lien  on  said  mortgage  premises,  accrued 
since  the  lien  of  plaintiffs'  mortgage."  DeLashmutt  A 
Oatman  answered  admitting  the  priority  of  Ladd  &  Tilton's 
mortgage  lien,  setting  forth  the  facts  to  show  a  subsequent 
mortgage  lien  on  the  same  premises,  in  their  own  favor,  and 
asking  that  any  surplus  after  satisfying  the  amount  due  on 
the  prior  mortgage  of  Ladd  &  Tilton,  be  applied  towards 
the  payment  of  the  debts  secured  by  their  subsequent  lien 
on  the  premises. 

Only  one  of  the  defendants,  Elizabeth  Johnson,  appeared 
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in  the  ciroait  court  and  def  eucled  against  the.  f  oredosui^  of 
Ladd  &  Tilton's  mortgage.    She  was  represented  in  such 
suit  by  her  attorney,  O*  P.  Mason,  one  of  the  appellants, 
and  then  as  now  the  husband  of  Mary  Marion,  hi^  co-appel- 
lant   On  June  19,  1877,  such  proceedings  had  been  taken 
in  the  cause  that  a  decree  was  rendered  foreclosing  f^e  Ladd 
&  Til  ton  mortgage,  and  directing  a  sale  of  the  mortgaged 
property,  and  the  application  of  the  proceeds.  On  June  2G, 
1879,  Ladd  &  Tilton  filed  a  motion,  supported  by  affidavits, 
for  an  order  vacating  said  decree,  and  for  leave  to  file  a  sup- 
plemental complaint  making  the  appellants,  Mary  and  O. 
P.  Mason>  defendants,  on  the  ground  that  intervening  the 
execution  of  their  mortgage  and  the  commencement  of  the 
foreclosure  suit,  said  Mary  had  obtained  tibie  legal  title  to 
the. mortgaged  premises,  which  fact  was  unknown  to  them 
until  after  the  rendition  and  entry  of  said  decree.  The  court 
below  granted  the  moticw,  the  supplemental  complaint  was 
filed  and  summons  served  on  the  appellants.    They  there- 
upon appeared  and  moved  the  court,  upon  affidavits  accom- 
panying their  motion,  to  vacate  the  order  setting  aside  the 
previous  decree  and  allowing  them  to  be  made  parties;  but 
their  motion  was  overruled.    They  next  demurred  to  the 
complaint,  but  their  demurrer  was  overruled  also.     They 
then  answered,  denying  every  material  allegation  in  the 
complaint,  and  as  separate  defenses  alleging  certain  facts  as 
constituting  tenders  of  the  amount  due  upon  the  note  se- 
cured by  the  Ladd  &  Tilton  mortgage,  previous  to  their 
having  been  made  parties  to  the  suit    They  also  filed  an 
answer  to  the  affirmative  allegations  in  the  answer  of  De- 
Lashmutt.  &  Oatman,  denying  them,  and  as  a  separate  de- 
|e|^e  seating  up  new  matter  in  avoidance,  without  having 
obtained  any  order  from  the  court  to  interplead. 
, ,  Afterwards,  Jt  W,,.  Pretty  man  was  allowed^  ^P^P  bis  own 
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applicatian^  sUspported  by  affidavit  showing  that  he  had  ej^- 
dorsed  cne  of  the  notes  securod  by  the  DeLashmutt  &  Oat- 
man  mortgage  for  aceommodation  merely,  and  had  been 
compelled  to  pay  the  same^  and  was  therefore  entitled  t<> 
the  benefit  of  the  mortage  security,  to  become  a  party  de- 
fendant DeLashmutt  &  Oatman  filed  no  reply  to  the  an- 
swer of  the  appellants^  but  the  latter  filed  t  demurrer  to 
the  answer  interposed  by  H.  W.  Prettyman.  The  eause 
was,  in  this  shape,  referred,  and  upon  the  evidence  reported 
by  the  referee,  and  th»  pleadings,  the  court  below  decreed 
the  foreclosure  of  the  Ladd  &  Tilton  mortgage  and  the  sale 
of  the  mortgaged  premises,  and  the  distribution  of  the  pro^ 
ceeds  as  follows;  1,  To  the  payment  of  costs  of  suit  and 
expenses  of  sale;  2,  To  the  payment  of  the  amount  secured 
by  the  Ladd  A  Tiltim  mortgage;  8,  To  the  satisfaction  of 
the  amounts  due  DeLa^imutt  &  Oatman  and  H.  W.  Pretty- 
man  respectively  on  the  notes  secured  by  their  mortgage. 
From  this  decree  the  appeal  has  been  taken. 

The  errors  assigned  and  points  discussed  in  the  brief  of 
the  appellants  are  quite  aumerous,  but  we  shall  confine  our 
attention  in  this  place  to  such  as  we  deem  of  essential  im- 
portance in  the  determination  of  the  case.  The  order  of 
the  court  below,  of  June  26,  1879,  vacating  the  previous 
decree  of  June  19, 1877,  and  allowing  appellants  to  be  made 
parties  defendant  by  a  supplemental  oomplaint,  seems  to  us 
open  to  none  of  the  objections  urged  by  the  appellants^ 
The  rule  of  law  which  prohibits^  courts  from  revising, 
changing,  or  reversbig  their  own  decisions,  after  the  tana 
at  which  they  are  rendered  has  eixpired,  has  no  application 
to  a  case  like  the  present  It  applies  only  where  the  court 
has  jurisdiction  and  the  cause  is  heard  up(m  its  merits^  Xn 
the  present  instance,  as  Mary  Mason  had  obtained  the  legal 
title  in  th«  nmrtgaged. property  previous  to. the  commoaca- 
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ment  of  the  foreclosure  suit,  the  decree  of  f OTedosure  and 
sale  entered  before  she  was  made  a  party  was  simply  a  nul- 
lity, the  court  having  no  jurisdiction  to  render  it  The  in- 
herent power  of  the  court  to  set  aside  and  vacate  such  an 
entry,  made  without  jurisdiction,  at  any  time  afterwards, 
whether  at  the  same  term  it  is  made,  or  any  subsequent 
term,  seems  hardly  to  admit  of  a  serious  doubt.  Judg- 
ments, decrees  or  orders  made  without  jurisdiction  are  not 
more  binding  upon  the  courts  that  enter  them  than  upon 
persons  sought  to  be  affected  by  them.  Not  only  may  they 
be  vacated  to  subserve  the  ends  of  justice  between  parties 
litigant,  but  it  would  seem  that  they  might  be  set  aside  by 
the  courts  upon  their  own  ^motion,  by  virtue  of  their  inher- 
ent power  to  correct  their  own  records  and  free  them  from 
extraneous  matter.  (CSivil  code,  sec.  100;  Fteeman  on 
Judgments,  sees.  98,  100,  107,  108;  State  Bankj  <6c.y  v. 
Abbott,  et  al.,  20  Wis.  699.) 

The  affidavits  filed  by  Ladd  &  Tilton,  in  supp<»-t  of  their 
motion  to  vacate,  disclosed  a  state  of  facts  fully  justifying 
the  interposition  of  the  court  in  the  exercise  of  this  power. 
They  caused  the  record  to  be  searched  in  contemplation  of 
bringing  the  suit  to  foreclose  their  mortgage,  but  tiie  sher- 
iff's deed  for  t^e  premises  to  Mary  Mason  had  not  been  reg- 
istered. Although  executed  December  21,  1876,  it  was  not 
recorded  until  January  11,  1877,  seven  days  after  the  com- 
mencement of  the  foreclosure  suit.  The  execution  <m  which 
the  land  had  been  sold  had  been  returned  and  docketed,  but 
the  docket  entry  had  not  been  indexed,  and  hence  escaped 
the  searcher's  notice.  And  neither  Ladd  A  Tilton  nor  their 
agents  or  attorneys  had  any  notice  of  such  conveyanoe  until 
after  the  entry  of  the  decree  of  June  19,  1877.  There  had 
been  no  sale  nor  attempt  to  sell  the  premises  under  this 
void  decree,  and  we  think  the  cour^  pursued  to  get  it  va- 
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eated  and  bring  in  the  appellantB,  as  holders  of  the  legal 
tide,  was  the  oorreet  practice*  (State  Bank^  dbe.j  v.  Ah^ 
bottj  et  a2.,  tupra^) 

The  question  raised  by  the  demurrer  to  the  c<»nplaint  is 
as  to  the  sufficiency  of  the  descripticHi  of  the  mortgaged 
property.  Appellants  c(»itend  that  it  is  fatally  uncertain 
and  indefinite.  Evidently  the  word  ^^thence,"  or  words  of 
equivalent  import,  must  be  supplied  immediately  before  the 
words,  ^^in  a  northerly  direction^"  in  the  description,  and 
this  being  done  the  description  is  certainly  good  on  its  face. 
The  natural  objects  referred  to,  and  the  courses  and  dis^ 
tanoes  do  then  apparently,  at  least,  describe  a  definite  tract 
of  land  in  Multnomah  county,  Oregon.  If  there  is  any  am- 
biguity in  the  description  it  certainly  does  not  appear  upon 
the  face  of  the  record  itself,  as  set  forth  in  the  complaint, 
and  cannot  be  reached  by  demurrer. 

It  is  alleged  in  the  answer  of  the  appellants,  and  admitted 
in  the  reply  of  Ladd  &  Tilton,  that  prior  to  the  vacation  of 
the  first  decree  and  the  bringing  in  of  the  appellants  as  par- 
ties to  the  suit,  under  the  order  of  court,  the  appellants 
caused  a  written  offer  to  pay  the  amoimt  of  principal  and 
interest  due  on  the  note  secured  by  the  Ladd  ft  Tilton 
^Biortgage,  to  be  served  upon  W.  S.  Ladd,  one  of  said  firm, 
by  the  sheriff  of  Multnomah  county,  Oregon.  This  answer 
contains  this  further  allegation,  "which  is  put  in  issue  by  the 
reply :  ^^That  at  said  time  defendants  had  the  said  money 
ready  as  therein  specified,  and  were  willing  to  pay  the  same 
aa  therein  set  forth,  and  the  said  plaintiff,  W.  S.  Ladd,  de- 
clined and  refused  to  accept  the  said  offer,  and  has  ever 
aince  declined  and  refused  to  accept  the  said  offer  and  tender 
in  writing,  and  to  receive  the  said  money,  and  still  refuses 
to  do  wo.^  No  evidenoe  upon  this  issue  was  introduced  by 
either  pa^t    Appellants  claim  that  an  ^offer  in  writn 
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ing,*^  trnder  sec.  816  of  the  civil  code,  is  admitted  by  thesis 
pleadings.  The  section  i^ds  as  follows :  "An  oifer  in  writ* 
ing  to  pay  a  particular  sum  of  money,  or  to  deliver  a  vmtten 
instrument  or  specific  personal  property,  is,  if  not  accepted, 
equivalent  to  the  actual  production  and  tender  of  the  money,  ' 
instrument  or  property."  This  provision  seems  by  no 
means  common  in  the  statutes  of  the  different  states,  nor  to 
have  been  elucidated  to  any  considerable  extent  by  judicial 
decision.  Indeed  we  have  only  been  able  to  discover  it  in 
the  statutes  of  a  single  state  besides  our  own — ^those  of 
Iowa — and  to  find  a  single  reported  case  where  it  has  come 
to  judicial  examination.  The  Iowa  statute  is,  in  substance, 
identical  with  our  own,  and  no  doubt  the  original  from 
which  ours  was  derived.  Under  it  the  supreme  court  of 
Iowa  have  held  that  the  offer  in  writing  therein  provided 
for  might  be  sent  by  mail  to  the  postoffice  address  of  the 
creditor  in  another  state.  {Crawford  v.  Paine^  19  Iowa, 
178-9.)  But  without  dwelling  upon  the  proper  mode  of 
procedure  under  this  provision,  or  expressing  any  opinion 
of  our  own  in  regard  to  the  broad  construction  put  upon  it 
in  the  Iowa  case,  we  think  it  perfectly  safe  to  hold  that 
while  the  offer  in  writing,  under  the  statute,  is,  if  not  ac- 
cepted, equivalent  to  the  actual  production  and  tender  of 
money  to  be  paid  or  other  thing  to  be  delivered,  it  does  not 
dispense  with  the  readiness'  and  ability  on  the  part  of  the 
person  making  the  offer  to  pay  or  deliver  at  the  time  the 
offer  is  mada  Surely  the  justice  and  good  sense  of  the  leg- 
islature should  not  be  impugned  by  such  a  construction  of 
this  provision  as  would  place  its  framers  in  the  positioti  of 
having  intended  to  provide  a  mode  whereby  a  party  might 
make  a  valid  tender  if  his  offer  should  not  be  aooepted, 
without  the  readiness  or  ability  to  make  it  good^  in  the 
event  of  its  acceptance.    The  legislature  cannot,,  it  seems  to 
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us,  l^  any  Badk  doubtful  constraotion,  be  held  to  have  sanc- 
tioned and  authorized  what  otherwke  would  be  deemed  a 
plain  and  palpable  fraud.  {Fiskv.  Holdeuj  17  Tex.,  408; 
FuUer  v.  LitUe^  7  N.  H.,  685.)  In  the  case  at  bar,  appel- 
lants allege  such  readiness  and  ability  on  their  part,  which 
is  denied ;  and  no  evidence  upon  this  issue  has  been  intro- 
duced. Who  must  fail?  Evidently  the  appellants,  for  on 
them  the  burden  of  proof  rested.  These  facts  were  directly 
and  distinctly  in  issue  and  it  devolved  upon  the  appellants 
to  prove  them.  {Pulsifer  v,  Shepard^  36  HI.,  513.)  Con- 
sequently tiie  defense  founded  upon  the  offer  in  writing,  in 
oar  judgment,  &ils.  Neither  is  the  allegation  in  the  answer 
of  the  appellants  of  an  actual  tender  of  the  amount  due  on 
the  note  sustained  by  a  preponderance  of  the  evidence.  The 
testimony  of  E.  Quackenbush  and  the  appellant,  O.  P. 
Mason,  the  only  witnesses  examined  in  regard  to  it,  is  in 
direct  conflict,  while  there  is  nothing  besides  in  the  record 
to  enable  the  court  to  judge  between  them.  The  burden  of 
proof  resting  upon  the  appellants  here,  as  in  the  preceding 
instance,  in  this  evenly  balanced  state  of  the  evidence,  they 
must  fail  as  to  this  defense  also. 

The  only  remaiiiing  question  ^^idii  we  deem  it  necessary 
to  consider  relates  to  the  acti<»i  of  the  court  below  in  refer- 
ence to  the  pleadings  of  the  appellants  to  the  respective  an- 
sweiTS  of  DeLashmutt  &  Oatman  and  H.  W.  Prettyman. 
The  court  seems  to  have  disregarded  them  altogether,  as 
unauthorized  and  of  no  legal  effect  whatever.  This,  we 
conceive,  was  erroneous.  Our  statute  expressly  provides 
for  making  subsequent  lien-holders  parties  defendant  in  a 
foreclosure  suit ;  also  prior  lien-holders,  at  the  option  of  the 
plaintiff,  or  by  order  of  the  court  (Sec  411,  Civil  Code.) 
Also  for  a  decree  f orecloang  the  liens  held  by  such  parties, 
aad  the  distributiimof  the  proceeds  of  the  sale  .of  the  moit^ 
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gaged  property  among  them,  aooording  to  priority.  (Sea 
4:12,  Id.)  It  is  plain  from  these  provisions  that  the  mort- 
gagor, or  his  grantee  of  the  equity  of  redemption,  must  be 
allowed  an  opportunity  to  contest  the  daims  of  such  of  his 
co-defendants  as  set  up  liens  in  their  answers  against  the 
mortgaged  property,  in  the  foreclosure  suit  itself,  or  he  will 
be  precluded  from  asserting  his  rights  as  against  them  alto- 
gether. The  practice  in  such  cases  has  not  been  provided 
for  by  statute,  nor  are  we  aware  of  any  adjudication  upon  it 
in  this  state.  The  want  of  such  statutory  provision  in  re- 
gard to  the  mode  of  procedure  is  not,  however,  an  insuper- 
able barrier  to  the  exercise  of  the  jurisdiction  so  clearly  cc«- 
f  erred  upon  the  courts  by  the  sections  of  the  code  last  cited. 

Sec  911  of  the  civil  code  provides:  ^^When  jurisdiction 
is,  by  the  organic  law  of  this  state,  or  by  this  code  or  any 
other  statute,  conferred  on  a  court  or  judicial  officer,  all  the 
means  to  carry  it  into  effect  are  also  given;  and  in  the  ex- 
ercise of  the  jurisdiction,  if  the  course  of  proceeding  be  not 
specifically  pointed  out  by  this  code,  any  suitable  process  or 
mode  of  proceeding  may  be  adopted  which  may  appear 
most  conformable  to  the  spirit  of  this  code." 

It  is  probable  that  even  without  this  express  legislative 
authorization,  the  courts  would  feel  justified  in  adopting 
suitable  modes  of  proceeding  in  such  cases,  and  the  highest 
courts  in  some  of  our  sister  states,  at  least,  have  not  hesi- 
tated to  so  declare.  {Meredith  v.  Lackey ^  16  Ind.,  1;  Dice 
V.  Morris^  32  Id.,  278 ;  Tucker^  et  al.  v.  St  Louis  Life  Ins. 
Co.,  et  al.j  63  Mo.,  688.) 

So  far  as  the  answers  of  his  co-defendants  attempt  to  set 
up  claims  against  the  mortgaged  property,  they  are,  in  sub- 
stance and  effect,  c<»iplaints  against  the  mortgagor  or  his 
grantee  defendant  in  the  foreclosure  suit,  and  should  be  ao 
considered  by  the  court    {Meredith  v.  Lockey^  supra.)    No 
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order  to  interplead  is  neceesary.  The  right  to  do  so  would 
seem  to  follow  absolutely  from  the  very  fact  that  the  statute 
itself  requires  such  persons  to  be  made  defendants  in  the 
suit,  and  authorized  the  determination  of  their  rights  ther^ 
in  by  the  court  Surely  parties  thus  situated  should  not  be 
called  upon  to  ask  leave  of  the  court  to  assert  their  legal 
rights.  In  respect  to  the  time  of  filing  pleadings  among 
co-defendants  in  such  cases,  it  would  seem  most  expedient 
to  consider  the  answer  of  the  defendant  setting  up  a  claim 
against  the  mortgaged  property,  as  the  complaint  or  first 
pleading,  and  proceed  afterward  in  analogy  with  existing 
statutory  provisions  for  filing  pleadings  subsequent  to  the 
complaint  And  if  such  answers  are  complaints,  in  fact, 
we  do  not  perceive  how  any  different  rule  can  well  be 
adopted.  Our  conclusion  is  that  the  course  which  appel* 
lants  attempted  to  pursue  in  regard  to  the  respective  answers 
of  DeLashmutt  &  Oatman  and  H.  W.  Prettyman,  was  the 
correct  practice,  and  that  the  circuit  court  erred  in  disre- 
garding their  pleadings  to  such  answers,  and  in  treating 
them  as  nullities,  and  for  this  reason  so  much  of  the  decree 
as  concerns  the  determination  of  the  rights  between  the  de- 
fendants must  be  reversed. 

But  as  it  is  apparent  that  the  defendants  have  through 
misapprehension  as  to  the  correct  practice  in  such  cases, 
failed  to  present  their  respective  claims  and  defenses  upon 
the  record,  in  such  a  manner  that  their  merits  can  be  fairly 
investigated,  and  to  offer  any  evidence  in  their  support,  we 
deem  it  both  competent  and  proper  after  reversing  the  de- 
cree as  to  them,  to  remand  the  cause  to  the  lower  court  for 
a  new  trial  between  them  upon  issues  to  be  framed,  and 
evidence  introduced  as  that  court  shall  direct.  {Speyer  d, 
Ihmdls,  21  Cal.,  281.) 

The  decree  of  tlie  court  below  in  favor  of  Ladd  A  Tilton 


318  liADo  &  Twto^  V,  JVUaoH,  sr  ^^    [10  OregoiL 

is  affirmed,  with  costs.  Its  provisions  in  favor  of  DeLash- 
mutt  &  Oatman  and  H.  W.  Prettyman  are  reversed  and  set 
aside,  and  this  cause  remanded  for  further  proceedings  in 
accordance  with  the  views  contained  in  the^  foregoing  opin- 
ion.   Lord,  J.,  concurring. 

DI88ENTINO  OPINION. 

By  Waldo,  J.: 

At  oommon  law  a  tender  was  the  production  and  man- 
ual offer  of  the  money.  {Bakeman  v.  Pooler^  15  Wend., 
638.)  But  a  refusal  to  receive  the  money  dispensed  with 
its  actual  production.  {Ball  v.  Stanly^  5  Yerg.,  200 ;  Has- 
ard  V.  Loring,  10  Gushing,  269.)  The  refusal  to  receive  is 
grounded  on  the  assumption  that  the  money  is  at  hand 
ready  to  be  produced.  Therefore,  he  who  pleads  a  tender, 
and  proves  a  waiver  of  the  actual  production  of  the  money, 
must  yet  show  that  the  money  was  at  hand  ready  to  be  pro- 
duced. However,  a  less  strict  rule  is  laid  down  in  Holmes 
V.  Holmea^  9  N.  Y.,  625. 

But  our  statute  steps  in  and  says  that  an  offer  in  writing 
to  pay  money  is  equivalent  to  an  actual  production  and  ten- 
der. Therefore,  when,  under  the  statute,  a  party  proves  an 
offer  in  writing,  it  is  precisely  the  same  in  legal  effect  as  if 
he  had  proven  an  actual  production  and  offer  of  the  money. 
This  seems  the  plain  reading  of  the  statute,  and  the  infer- 
ence to  be  drawn  from  the  authorities.  {Battel  v,  Lope^  6 
Or.,  827;  Skugart  v.  Paitee^  37  Iowa,  422,  425.) 

The  good  faith  of  such  an  offer  is  presumed,  which  in- 
cludes the  abilil^^  to  make  the  offer  good.  If  a  want  of 
good  faith  is  averred  it  mu^  be  proved  by  the  party  setting 
it  up.  In  Brewer  v.  Fleming^  51  Penn.  St,  107,  112,  113, 
a  tender  was  made  the  defendant  of  a  sum  of  money  called 
by  the  plaintiff  $2,660,  which  the  defendant  refused  to  re- 
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oerFB)  biat  Inade  no  objection  to  tlie  quantity.  It  was  hM 
that  the  defendant  could  not  afterwards  allege  that  the  sum 
was  insuffici^it;  <»*,  if  so,  that  the  harden  of  proof  was  upon 
him^  Frawd.  would  vitiate  the  tender,  but  this  mu§t  be 
proved  by  the  party  denying  the  tender.  {Nelson  v.  Rob- 
sofij  17  l^inn.,  291;  Hayward  v.  Munger^  14  Iowa,  516.) 

To  apply  the  language  of  Mr.  JusUoe  Washington,  in 
Blight  V.  Oakley f  Peters'  C.  C,  24 — ^the  respondents,  hav- 
ing declined  to  accept  the  tender,  cannot  be  heard  now  to 
say  that  the  appellant  could  not  have  performed  his  offer. 
The  tender  destroyed  the  lien,  as  the  authorities  cited  by 
the  appellant  show.  See,  also,  Tiffany  v.  St.  John^  66  N. 
Y^  314. 


DbLASHMUTT  v.  SELLWOOD. 

Mortgagee  in  Possession. — Possession  taken  by  a  mortgagee,  with  the 
mortgagor's  consent,  after  foreclosure  and  a  sale  of  the  mortgaged 
preniises,  and  execution  of  a  sheriff's  deed  to  the  former  as.  pur- 
chaser at  such  sale,  does  not  constitute  him  a  mortgagee  in  posses- 
sion, with  the  right  to  retain  the  same  until  the  debt  is  paid.  The 
consent  of  the  mortgagor  given  after  being  thus  divested  of  all 
interest  in,  and  control  over  the  property,  is  simply  a  nullity. 

Judgment  Lien  Docket. — The  omission  to  enter  the  names  of  all  the 
judgment  debtors  under  the  proper  heading  in  the  judgment  docket 
does  not  prevent  the  judgment  from  becoming  a  lien  on  the  real 
property  of  those  whose  names  are  properly  enterefd  in  such  docket 

Dollars  and  Cents — What  Marks  Denote. — ^Any  mark  commonly 
tmderstood,  and  ordinarily  employed  in  business  transactions,  to 
denote  the  division  of  figures,  obviously  representing  money,  into 
dollars  and  cents,  is  sufficient  for  that  purpose,  in  judicial  records, 
or  other  official  documents.  Of  this  character  are  the  lines  and 
spaces  in  the  ruled  money  columns  of  regular  books  of  account,  of 
official  records  similarly  prepared. 

MosTGAGE  Lien — Subsequent  Judgment  Cit£DiTOR.^The  foreclosure 
of  a  prior  mortgage  lien  upon  real  property,  without  making  a  sub- 
sequent judgment  lien  creditor  a  party,  in  nowise  affects  the  rights 
of  the  latter,  and  a  sale  under  his  judgment  conveys  the  legal  title 
to  the  purchaser,  notwithstanding  the  fact  of  a  previous  sale  of  the 
nine  premises  having  taken  place  under  the  decree  of  foredosure. 
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fbmu — ^Banxkuftct.— The  rights  of  the  purchasers,  under  said  sales 
respectively,  are  not  affected  by  the  proceedings  in  bankruptcy 
against  the  mortgagor  and  judgment  debtor,  commenced  over  a  year 
after  the  last  of  such  liens  attached  to  the  premises,  and  the  as- 

j  signee  in  bankruptcy  has  not  intervened,  either  to  redeem  the 
premises  or  oppose  the  enforcement  of  such  liens,  or  have  the  pro- 
ceedings to  enforce  the  same  transferred  to  the  court  in  which  the 
bankruptcy  proceeding  is  pending. 

PlACTiCE — Evidence. — ^A  tax  deed,  although  regular  on  its  face,  offered 
in  evidence  by  a  party,  together  with  the  assessment  and  delinquent 
tax  rolls  upon  which  it  is  based,  and  which  disclose  a  state  of 
facts  which  demonstrate  its  invalidity,  is  properly  rejected  by  the 
court 

D0CUM£KTARY  EVIDENCE — CoURT  DETERMINES  EFFECT  AND  ADMISSIBIL- 
ITY.— Where,  at  a  trial  by  a  jury,  no  evidence  for  the  defendant  is 
admitted,  and  plaintiff  establishes  a  prima  facte  case  upon  docu- 
tftentary  evidence,  whose  effect  as  well  as  admissibility  is  a  proper 
subject  for  the  determination  of  the  court,  an  instruction  to  the 
jury  to  return  a  verdict  for  the  plaintiff  is  both  correct  and  pr<^>er. 

Appeal  from  Multnomah  County. 

On  the  Ist  day  of  February,  1875,  C.  M.  Carter  borrowed 
$8,000  from  John  Sellwood,  the  appellant,  and  gave  his 
promissory  note  therefor.  At  the  same  time,  to  secure  the 
payment  of  said  note,  Carter  and  his  wife  joined  in  execut- 
ing a  mortgage  to  Sellwood  on  blocks  35,  47  and  58,  in 
Carter's  addition  to  the  city  of  Portland,  Oregon,  which 
mortgage  was  duly  recorded  in  Mtdtnomah  county,  in 
which  said  premises  are  situated,  on  the  5th  day  of  the  same 
month.  On  the  14th  day  of  February,  1876,  Geo.  P.  Gray 
recovered  a  judgment  against  said  Carter  and  one  W.  P. 
Doland  in  the  circuit  court  for  said  Multnomah  county, 
for  the  sum  of  $705.50,  which  was  docketed  in  the  judg- 
ment  docket  of  said  court  on  the  same  day  it  was  rendered. 
Afterwards,  Sellwood  brought  a  suit  in  said  court  against 
Carter  and  wife,  and  Gray,  and  other  judgment  creditors, 
to  foreclose  his  mortgage,  and  obtained  a  decree  of  foreclos- 
ure and  sale  on  February  21st,  1877.  Gray  was  not  served 
with  the  summons  and  did  not  appear. .  The  three  blocks 
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yirere  sold  opon  this  decree,  and  Sellwood  tocame'  the  pur- 
chaser. The  sale  was  confirmed  and  he  reoeiired  a  deed  for 
the  premises  from  the  sheri£P,  executed  August  ISth,  1877. 
January  4th,  1878,  QtBj  had  an  erocution  issued  on  his 
judgment,  upon  which  the  property  was  again  sold  by  the 
sheriff,  and  the  respondent,  DeLas^mutt,  became  the  pur- 
chaser. This  sale  was  also  duly  confirmed,  and  a  deed  ex- 
ecuted  by  the  sheriff  to  t)eLashmutt  on  May  10th,  1878. 
DeLashmutt  afterwards  brought  this  action  against  Sell- 
wood^  who  bad  obtained:  poeaesaion  of  the  property,  to  re- 
cover the  .same. 

The  Gomplaint  is  in  the  usaal  form.  The  answer  of  Sell- 
wood,  in  addition  to  denials  of  all  material  allegations  in 
the  complaint,  and  a  plea  of  title  in  hynself ,  contains  a  fur^ 
ther  separate  defense,  in  which  the  facts  above  are  subr 
stantially  alleged,  and  concludes  as  follows:  "That  by  vir- 
tue of  said  mortgage,  foreclosure,  proceedings,  and  sheriff's 
deed,  and  with  the  eons^nt  of  the  said  Charles  M*  Carter, 
this  defendant  is  in  possession  of  the  premises" 

The  plaintiff  demurred  to-  this  defense  for  insufficiency, 
and  the  court  sustained  the  demurrer.  The  cause  was  then 
tried  by  a  jury,  and  under  the  instruction  of  the  court. a 
verdict  was  found  for  the  plaintiff*  From  the  judgment 
rendered  on  such  verdict  the  defendant  Sellwood  appealed^ 
and  assigned  as  error :  1,.  The  decision  sustaining  said  de- 
murrer; 3,  The  admission  of  the  judgment  docket  offered 
by  plaintiff  to  prove  the  entry  therein  of  the  Gray  judg- 
ment; 3,  The  rejeetion  of  the  record  of  the  forcelosure 
proceeding  and  sheriff's  deed  to  Sellwood ;  The  record  of  a 
proceeding  in  bankruptcy,  in  the  U.  S.  district  court  for 
Oregon,  against  saad.  Carter  and  one  Estas,  and  a  quit-claim 
deed  for  said  prftihises  executed  to  Sellwood,  by  the  assignee 
of  the  bankrupted  tm  Avgus^  30th,  1879;  Also^  the. 

X.  Ore.— 11 
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mtmt  and  delmquent  tiuc  voli^  of  i  Multnomah  poRmty  for 
1875,  and  4t  tax  deed  iot  aaidblpefc  47  tp  3eUwood^  executed 
Decembsr  14th,  1880;  all  of  which  were  offered  by  the  de- 
fendant,, and  the  ruling  of  the  court  duly  excepted  to  by 
hiin,.in  Mch  instance.  i 

W.  W.  CTuipmanj  for  appellant 

Seneca  Smith  and  ff.  B.  Nicholas,  for  respondent* 

By  the  Court,  Watson,  0.  J.: . 

The   question   first  presented   fbr  us  to  determine   is 

whether  the  demurrer  to  the  further  separate  defense  in  the 
answer  was  properly  sustained.  Appellant  daixns  tiiat  the 
fticts  stated  in  this  defense  show  thkt  he  was  a  mortgagee 
in  possession,  with  the  mortgagor's  consent,  after  default  in 
payment  of  the  debt  secured  by  the  mortgage,  and  within 
the  rule  laid  down  by  this  court,  in  Roberts  v.  -Sutherlin^  4 
Or.,  219.  There  is  no  analogy,  however,  between  the  essen- 
tial facts  in  the  two  cases.  In  the  case  cited,  where  an  ao- 
tion  similar  to  the  present  had  been  brought  by  the  mort- 
gagor against  the  assignee  of  the  mortgagee  in  possession, 
the  defense  which  the  court  held  good  on  demurrer  was  that, 
after  default  in  payment,  the  defendant  entered  into  the 
possession  of  the  premises  with  the  full  assent  of  the  plain* 
tiff,  and  that  there  was  still  due  on  the  mortgage  the  sum  of 
about  four  thousand  dollars.  The  court  construed  the  facts 
thus  alleged  as  implying  an  agreement  that  the  assignee  af 
the  mortgagee  might  retain  the  possession  so  acquired  until 
his  debt  should  be  satisfied;  and  held  such  agreement  valid^ 
and  possession  under  it  a  good  defense  to  the  action.  But 
it'  does  not  appear  from  the  allegations  in  the  separate  de- 
fense in  the  case  here,  that  the  appellant  was  let  into  poB« 
session  before  the  execution  of  the  sheriff^  deed  to  him, 
ilnd^r  the  d^ree  of  foreclosure  aad  sale  of  Februaiy  31st 
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1877;  or  that  he  ever  got  pofieessioia  mfh^  tfae  meqrtgagop'p 
consent, 'or  eVen  had  h^s  consent "t6  remahl  in  ppaaassion, 
until  aft^r  that  daUk  As  the  mdrtgngor  had  n6  interest  m 
or  oootrol  orer  the'  property,  at  the>dat6  of  Jhis  alleged,  ^n^: 
sent  to  Ihe  podseE^on  thereof  hj  ih^  nu>rt]gagee^  it  is  self-' 
evident. that  he  at  that itime! had  no  power  to  make  a  valid 
or  binding  contract  lor  the  poseeasion,  stieh  as  app^ant 
would  have  the  court  imply  from  the  iCacts  stated  in  tho  sep- 
arate defense  in  his  answer.  The  appellant  plainly  entered 
into  possession  as  a  purchaser  ataheiriff's  sale,  which  he  had 
a  perfect  legal  right  to  do^and  the  consent  of  the  mortgagor 
was  entirely  unnecessary  iind  wholly  devoid  of  meluung  or 
effect.  The  appellant  took  the  title  itself/ as  against  the 
mortgagor,  in  fee,  and  not  the  mere  possession,  to  be  held 
until  his  debt  should  be  paid,  and  then: be  re^delivered  to 
the  mortgagor,  freed  and  discharged  from  the  incumbrance 
created  by  the  mortgaga 

The  facts  set  forth  in  the  separate  defense  cannot  tie  ipade 
to  sanction  the  inference  which  appellant  seeks  to  deduce 
from  them,  t.  e.^  an  agreement  between  the  mortgagor  and 
mortgagee  that  the  latter  shall  retain  poissession  until  the 
amount  due  on  his  mortgage  shall  be  paid,  accompanied  by 
actual  possession  under  such  agreements  But  it  seemd  to 
us  needless  to  pursue  the  discussion  upon  this  point  any 
further.    So  plain  a  proposition  needs  no  explanation. 

The  next  question  is  raised  by  the  appellants  exception 
to  the  ruling  of  the  circuit  court,  admitting  the  judgment 
docket  in  evidence  to  show  the  entry  of  the  judgment  of 
Geo.  P.  Gray  against  C.  M.  Carter  and  W.  P.  Doland. 
Appellant  made  two  principal  objections  at  the  trial  to  the 
admission  of  this  evidence:  L  That  it  did  not  show  who 
the  judgment  debtors  were;  2.  That  it  did  not  show  any 
judgnoent ^for  money.    On  examining  th6  dooket^  we. find 
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under  the  head  of  ^judgment  debtors'' the  following  entry: 
^'Carter,  C.  M.,  et  alf'*  and  opposite,  under  the  head 
'^amount  of  judgment,"  the  figures  |6|  6|6|50|,  in  a 
column  ruled  in  the  mann^  usual  with  mcmey  columns  in 
books  of  account  to  denote  the  amounts  entered,  in  dollars 
and  cents,  but  without  any  dollar  mark  to  show  that  such 
figures  are  intended  to  represent  money  at  all. 

Appellant  insists  that  the  entry  is  fatally  dofectiveti  in 
both  respects,  and  ihat  in  consequence  thereof  the  Ghray 
judgment  never  became  a  lien  on  the  property  in  oontro* 
versy.  The  statute,  however,  does  not  expressly  require  the 
entry  of  the  names  of  $11  the  judgment  debtors,  in  any  case, 
utider  this  head,  in  the  judgment  docAoet  (Civ.  Code,  sees. 
266  and  562.)  And  we  can  perceive  no  good  reason  for 
holding  invalid  ah  entry  whldi  does,  as  in  this  instance, 
fully  and  correctly  set  forth  the  name  of  the  judgment 
debtor  against  whose  lands  the  lien  is  claimed,  because  it 
does^  not  also  give  the  niuiM  of  a  co-debtor,  against  whose 
property  no  relief  is  sought.  There  is  no  misdescription  of 
the  judgment,  and  the  addition  of  the  name  of  W.  P. 
Doland,  as  a  co-debtor,  in  the  docket  entry,  would  not  have 
made  it  more  certain  that  the  judgment  was  a  lien  on  the 
real  property  of  C  M.  Carter,  lying  within  Mnltnomah 
county.  Construing  the  statute  both  in  view  of  its  express 
requirements,  and  the  obvious  purpose  of  the  entry  in  the 
judgment  docket,  we  think  there  can  be  but  little  doubt  that 
if  not  otherwise  deficient  it  madtf  the  Gray  judgment  a  lien 
upon  the  real  property  in  controversfy,  the  title  of  which 
was  then  in  C.  M.  Carter.  The  objection  that  it  does  not 
appear  from  the  docket  entry  what  the  figures,  in  the  col- 
umn headed,  ^^amount  of  judgment^"  stand  for,  presents  a 
question  by  no  means  new  in  this  court  In  the  case  of 
French^  et  id.  v.  Rcfgers^  disposed  of  at  the  last  ,ienxk^  we 
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held,  in  effect^  that  any  mark  commonljr  understood,  and 
ordinarily  employed  in  business  transactions  to  denote  the 
division  of  figures,  obviously  representing  money ,  into  dol- 
lars and  cents,  would  suffice  for  that  purpose,  in  entries  of 
this  character.  Such  we  deemed  the  mark  ordinarily  used 
in  setting  down  sums  of  money  on  paper,  to  denote  the 
amount  represented  by  the  two  figures  on  the  right  as  cents, 
and  that  represented  by  the  figures  on  tha  left  as  dollars; 
and  the  same  effect  in  our  judgment  must  be  allowed  to  the 
lines  and  spaces  in  the  ruled  mcmey  columns,  in  regular 
account  books,  or  official  records  similarly  prepared.  Qen- 
eral  usage  and  common  understanding  have  given  such 
marks  and  lines,  when  so  employed,  a  signification  by  which 
not  individuals  only,  but  courts  as  well,  are  enabled  to  de- 
termine what)  and  what  amount  figures  so  placed  were  in- 
tended to  represent,  with  as  much  ease  and  almost  as  much 
certainty  as  though  the  dollar  mark  itself,  or  written  wordi^ 
even  had  been  used  to  express  the  same  meaning.  To  the 
doctrine  of  that  case  we  still  adhere,  and  deem  it  decisive  of 
tlus  point  in  the  case  before  us. 

Appellant  nes:t  contends  that  the  sheriff^s  deed  to  him  of 
August  18,  1877)  conveyed  to  him  the  entire  legal  title  in 
the  property  in  controversy,  and  t^at  the  subsequent  sale 
under  the  Gray  judgment  to  the  respondent^  had  no  effect 
upon  such  legal  title,  b^t,  at  most,  operated  as  an  assigqi- 
ment  of  the  judgment  to  the  purchaser  thereof,  and  invest- 
ed him  only  with  the  right  to  redeem  from  the  appellant, 
hy  a  suit  in  equity.  The  decision  in  Post  v.  Amot^  2  Denio, 
844,  has  been  cited  as  supporting. this  view.  Unfortunately 
this  was  only  one  pf  two  questions  presented  and  considered 
in  that  caae,  and  the  deeiaion  might  well  stand  upon  the 
detenninatiaa  of  either  i^  a  given  maimer  by  a  majoritjr  of 
the  cooit^  or  eirap.  fay  t^  {tjoncurzence  of  minorities  on  both. 
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Eleven  senatbrs  voted  for  the  reversal  'tod  nine  &,giBLiiist  it 
Only  six  of  those  voting  in  the  majority  expressed  opinions, 
and  two  of  these  placed  their  judgment  on  the  other  ground. 
It  cannot  be  said  with  any  kind  of  certainty  that  any  prin- 
ciple was  determined  by  this  decision,  or  that  it  has  any 
weight  as  an  authority  on  either  of  tiie  questions  it  involved 
{Kortwright  v.  Cady^  21  N.  T.,  343.)  And  it  is  quite  sure 
that  it  has  not  been  followed  in  the  state  where  it  was  ren- 
dered or  elsewhere.  {Walsh  v.  The  Rutgers  Fire  Ins.  Go,^ 
13  Abb.  Pr.,  87;  Peabody  v.  RobertSy  47  Barb.,  100.) 

And  besides,  we  regard  the  question  as  virtually  settled 
the  other  way  in  this  state,  by  the  decision  of  this  court  in 
the  case  of  Besser  v.  Hawthorn^  8  Or.,  512,  aflfirming  the 
decree  of  the  circuit  court,  also  reported  in  the  same  volume 
on  page  129.  Under  this  decision,  the  title  in  the  case  at 
bar  did  pass  to  the  respondent  by  the  sale  and  deed  under 
the  Gray  judgment,  and  he  can  maintain  this  action.  We 
conceive  the  true  doctrine,  and  that  which  has  been  estab- 
lished in  this  state  by  the  decision  referred  to,  to  be  that 
the  junior  lien  holder  is  not  in  any  way  affected  by  the  pro- 
ceedings to  foreclose,  to  which  he  is  not  a  party;  that  his 
right  to  sell  on  execution  and  convey  the  title  remains  un- 
impaired ;  and  that  as  to  the  purchaser  at  the  sale  under  his 
judgment,  the  purchaser  at  the  prior  sale  under  the  decree 
of  foreclosure  must  be  considered  as  an  assignee  of  the 
mortgage,  and  successor  in  interest  to  the  mortgagor,  sim- 
ply, and  as  in  the  some  position  he  would  have  occupied  had 
he  taken  a  simple  assignment  of  the  mortgage  flt>m  the 
owner,  and  a  conveyance  of  title  from  the  mortgagor,  and 
made  no  attempt  to  foreclose.  (Davenport  ti«  Turpin^  4S 
GaL,  597;  Vanderhamp  v.  Shdtartj  11  Piiige,  98  \  BoUnes 
V.  Byhee^  84  Ind.,  268 ;  Pealod^  ir:  RoherU;  47  Barb.,  100.) 

■ 

The  exclusion  of  the  record  of  lihe  ffroidaedSig' ^  banlr- 
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ruptcy,  and  the  aesigneejs  ^eed  to-  a]^)^}ant,  seems  to  us 
open  to  no  objection  whatever.  The  petition  to  have  Carter 
ndjtidged  ft:  bankrupt  waa  ndt  filed  until  July  6,  ISTT,  foil^ 
after  the  sale  under  appellant's  decree  had  been  made  and 
confirmed,  and  when  Carter  had  only  a  mere  right  to  re- 
deem. There  seems  never  to  have  been  any  question  as  to 
the  validity  or  bona  fides  of  such  sale  to  appellant  so  far  as 
Carter  was  concerned,  or  those  claiming  under  him.  The 
assignee  never  had  any  title  to  the  premises;  never  pre- 
tended that  he  had  or  could  get  any,  and  his  quit  daim 
deed  to  the  appellant,  which  the  latter  seems  to  have  solic- 
ited, to  exclude  any  question  as  to  the  soundness  of  his  tiUe, 
passed  nothing.  The  tax  deed  was  offered  in  evidence  by 
the  appellant  at  the  trial  in  connection  with  the  original 
assessment  roll  and  delinquent  tax  roll  on  which  it  was 
based.  Neither  of  these  r<^l8  showed  any  assessment 
against  Carter  or  his  property,  or  any  delinquent  tax  to  pay 
which  block  47  might  lawftilly  have  been  sold.  While  if 
the  tax  deed  had  been  offered  by  itself,  it  might  or  might 
not  have  been  admissible,  it  clearly  was  not  when  presented 
in  connection  with  the  assessment  and  delinquent  tax  rolls, 
which  failed  to  show  facts  essential  to  its  validity.  The 
court  below  properly  rejected  all  the  papers  thus  offered 
together.  And  as  the  respondent's  case  was  established  by 
documentary  evidence  alone,  whose  effect  as  well  as  admis- 
ssbilily  were  proper  subjects  for  die  determinati<m  of  tiie 
court,  and  fully  sustained  the  propositions  assumed  in  the 
instruction  to  the  jury,  to  return  thcor  verdict  for  the  re- 
spondent, and  no  evidence  was  admitted  on  behalf  of  the 
appellant)  sudi  instruction  was  not  (mly  correct,  but  in 
every  respect  proper.  The  jtidgment  of  the  eireuit  court  i6 
aflfarmed  with  costs  to  the  respondents  '^ 

Judgmtet  idKrmed; 


ToHOCE  V.  Gaston. 


TONGUE  V.  GASTON. 

iMjmtcnoK.— 'An  injunctioii  will  not  be  granted  wbea  die 
w  confliclinK  as  to  make  the  right  to  it  doubtfuL  Th( 
proof  in  such  case  being  on  the  plaintiff,  he  mnst  deai 
the  essential  allegations  in  bis  bill. 

Appeal  from  Washingtou  County. 

TfiOTTuu  E.  Tongue,  for  appellant 

T.  B.  Handley,  for  respondeat. 

By  the  Court,  Lobd,  J. : 

This  salt  is  brought  by  Toagaa,  the  appellant^ 
the  defendant  frcnn  maintaining  a  dam  aoross  Pat 
by  means  of  which  the  waters  of  said  creek  an 
through  a  canal  acroee  plaintiff's  laud,  and,  as  he 
hifi  irreparable  injury.  The  answer  puts  in  issue  1 
and  damages,  and  sets  up  as  a  separate  defense  that 
with  a  canal  complained  of,  is  part  of  a  syst«n  of 
ments  for  the  purpose  of  drainage,  constructed  b 
fendant  under  the  authority  of  the  ooimty  cotirt 
also,  that  it  was  located  and  ctHistructed  over  plain 
with  his  consent,  and  that  the  same  has  been  in  us 
ation  for  such  purposes  of  drainage  since  the  ooi 
of  such  improvements.  The  court'  sustained  a  dei 
the  separate  answer,  and  upon  the  remaining  issues 
was  taken  and  submitted  to  the  court,  whiuh,  aftei 
sideration,  refused  the  injunction  prayed  for.  It  i 
ceived  upon  what  ground  this  demurrer  was  sustf 
were  any  authoritiee  cited,  or  argument  made,  t 
such  ruling  of  the  court.  Waiving  this,  howevei 
peUaot  ooncedAd  that  the  ctaui  was  cwistructed  i 
land  with  his  consent,  but  he  daim^  that  that  oo 
not  include  the  erection  of  the  dam  aon^  ^b^  fit* 
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that  his  consent  must  be  confined  to  the  location  and  con- 
struction of  the  canal,  and  not  to  the  dam,  which  caused  the 
overflow  and  the  injury;  and,  therefore,  conceding  the  rights 
of  the  defendant  in  the  premises  to  that  extent,  he  submit- 
ted upon  the  evidence  whether  he  was  entitled  to  an  injunc- 
tion.  The  evidence  shows  that  the  object  of  divertuig  the 
water  from  the  stream  into  the  canal  was  two-fold — to  drain 
Wapato  lake  by  leaving  the  channel  open  bolow  the  dam, 
with  which  it  was  to  be  connected  by  a  short  canal,  and  to 
drain  the  lands  through  which  the  proposed  canal  was  to 
pass,  among  which  was  the  land  of  the.  appellant.  Before, 
and  at  the  time  the  dam  and  canal  were  constructed,  the 
evidence  indicates  that  the  appellant  knew  and  imderstood 
these  objects,  and  his  consent  and  waiving  damages  are 
some  indication  of  the  supposed  benefits  which  he  presumed 
would  result  to  his  land  from  the  proposed  improvements. 
But  he  insists  that  if  the  canal  had  been  excavated  to  the 
depth  of  the  bed  of  tiie  stream,  it  would  have  obviated  the 
necessity  of  the  erection  of  a  dam  across  the  stream  to  di- 
vert the  water  into  the  canal,  and  thus  avoided  the  injtuy 
of  which  he  complains.  To  this,  it  is  replied  that  the  ap- 
pellant knew  and  understood,  before  and  at  tiie  time  he 
gave  his  consent  to  the  location  of  the  canal  across  his  lands, 
that  it  included  the  erection  of  a  dam  across  the  stream  to 
turn  the  waters  of  it  into  the  proposed  canal ;  Uiat  such  dam 
was  regarded  as  essential  to  be  of  any  value  or  benefit  to 
the  Wapato  lake  part  of  the  improvement,  which  was  the 
main  inducement  of  the  respondent  to  undertake  the  pro- 
posed plan  of  improvements,  and  incur  the  heavy- expense 
their  construction  necessarily  involved;  and  finally,  to  con- 
struct the  canal  on  the  line  located,  and  to  which  he  had 
given  his  consent,  it  necessarily  tapped  the  stream  at  a 
sharp  angle;  that  the  width  of  the  stream  and  the  force  and 
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flow  of  ite  waters  at'  that  point,  and  the  general 
tbe  land  fiurrounding,  made  it  abeolutely  necCea 
a  dam  acroas  the  stream  to  turn  its  waters  inb 
as  without  it  the  main  body  of  the  water  would 
flow  on  in  the  channel  of'  tihe  streanii  even  thov 
of  tbe  canal  was  dug  as  low  us  the  b^  of  Uie  ati 
Without  pursuing  the  respective  merits  of  th 
further,  we  are  satisfied  that  the  evidence  does  i 
the  daim  of  the  appellant  to  the  equitable  intei 
the  court.  The  weight  of  evidence  dearly  iB( 
the  injury  from  the  oiverfloiK  is  not  occasioned  I 
but  is  attributaUe  to  natural  causes  which  exist 
fore  the  dam  was  erected.  It  ^ows  that  the  li 
appellant  lie  at  the  base  of  the  foot-hills,  and  are 
by  slight  freshets;  Uiat  there  are  breaks  or  low  i 
the  banks  of  the  stream  for  some  distance  up  it,  a 
which  the  waters  runs,  cutting  diannels  in  severa 
when  the  height  and  volume  of  the  stream  is  ii 
tbe  winter  rains,  and  necessarily  overflows  the  L 
appellant  from  the  nature  of  its  location ;  that 
flows  occurred  frequently,  and  years  before  the 
the  dam,  nor  have  these  overflows  been  any  ^ 
Allowing  the  highest  consideration  to  the  evide 
appellant,  it  is  confronted  with  too  much  evide 
ing  his  alleged  grievance  to  authorize  the  inte 
equity.  The  general  rule  is,  that  an  injunction 
granted  where  the  evidence  is  so  eonflictdng  as  t 
right  to  it  doubtful.  The  burden  of  proof  in  sv 
ing  rai  the  plaii^ff,  he  must  eleariy  establish  tl 
allegations  of  his  r  complaint.  The  decree  of  tfa 
low  is;  affinbed.  '  , 

,  Deotee  affirmed. 


Oct  i^.2  QA\Afa  V.  Sataoe.  .  ^1 


SAVAGE  v:  SAVAGE. 


I  4 


(. 


P»ACncB--Pry<n6CE.--Where  Ae  defendant^  in  a.strit  for  divorce,  in- 
tentionally omits  to  take  iier  eviidence  within  the  time  prescribed 
by.  the  statute^  she  cannot  afterwards  claim,  as  a  matter  ol' right, 
that  t^  sait,^hall  be  continued,  and  th^  tim^  e;ctended  to  enable 
her  to  introduce  such  evidence;  and  it  is  not  error  in  the  court 
whert  the?  suit  is  pending,  to  refuse 'her  applic^tioa  for  that  ptir- 
pose. 

Afpiial  fnmi  Polk  Coimty*  :    *< 

R.  S.  StraTum  and  Daly  dk  Butter^  for  respondent* 

*    •  •  . 

John  Kelaay  and  W,  Tryitt^  for  appellant. 

By  the  Court,  Watson,  C.  J- : 

This  was  a  suit  for  di,yorce,  on  the  grounds  of  cruel  and 
inhuman  treatment,  and  personal  indignities  practiced  by 
the  appellant  upon  the  resppndent,  rendering  his  life  bur- 
densome. The  issues  having  been  made  up,  the  court  be- 
low, at  its  December  term,  1881,  directed  the  respondent  to 
pay  the  appellant  one  hundred  dollars  to  enable  her  to  make 
her  defense,  and  referred  the  cause  to  Chas.  A.  Johns,  Esq., 
to  take  the  evidence  and  report  the  same  at  the  ensuing 
term.  B^pondent  completed  taking  his  evidence  in  the 
latter  part  of  January,  1882,  but  as  appellant  was  not  ready 
to  proceed  with  the  taking  of  her  evidence,  further  proceed- 
ings before  the  referee  were  postponed  by  mutual  consent 
of  the  parties  until  the  8th  day  of  April  following.  The 
parties  met  at  this  latter  date,  accompanied  by  their  re- 
spective  counsel,  but  the  appellant  being  still  unprepared 
or  unwilling  to  commence,  the  proceeding  was  again  post- 
poned  until  the  12th  da^  of  that  month.  At  this  latter 
date,  the  parties  again  appeared  with  their  respective  coun- 
sel  before  the  referee,  but  the  appellant  refused  to  proceed 
further  in  the  matter,  and  entered  into  a  written  stipulation 
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with  die  Tespondcot  as  £DUo'ws'(aftei;  giving 
cause) : 

"Now  on  Has  da;  comes  the  plaintiff,  in  1 
person  as  well  as  by  his  ett<H*neys,  Daly  &  1 
defendant  in  her  own  proper  person,  as  well 
&  Hurley  and  W.  Tmitt,  and  the  referee, 
Esq.,  being  present,  prepared  to  take  testin 
of  defendant,  the  defendant  refuses  to  pi'ocei 
by  stipulation  it  is  agreed  that  the  plaintiff 
for  divorce  as  prayed  for  in  his  complaint,  ^ 
custody  of  the  minor  children  mentioned  in 
and  that  all  the  matters  iji  coijtroversy  are 
fully  settled ;  the  plaintiff  to  pay  the  costs  oj 
no  decree  against'  defendant  tiierefor. 

Dated  April  12, 1882. 

Wm.  Sataob,  p 
Sarar  Sataoe, 

At  the  May  term,  1882,  the  appellant  a^ 
court  below  by  counsel  other  than  those  nam 
lation,  and  moved  the  court  upon  the  groun< 
her  own  affidavit  accompanying  the  motion, 
stipulation,  and  continue  tJie  cause  until  the  i 
to  enable  the  appellant  to  take  her  evidence 
was  set  forth  in  the  affidavit  The  court 
motltm,  and  upon  the  pleadings  in  the  cause 
deuce  taken  by  the  respondent,  and  reported 
granted  the  respondent  a  divorce,  and  the  ca: 
of  the  minor  children,  named  in  the  complain 
that  the  costs  of  suit  be  paid  by  the  respond 

The  error  complained  of  here  by  the  appell 
court  below  erred  in  overruling  her  said 
stipulation  itself,  so  far  as  it  related  to  the  d 
care  and  cuatody  oif  the  minor  childieo,  was  : 


r 
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{8ayle8  ^.  Sayle$,  21  N.^^IL,  812;  Vi$er  v.  Bertrand^  14 
Ark.^  367.)  But  the  qutetion  still  is  whether  the  appellant 
was  imposed  upon  or  misled  by  it  or  the  arrangement  out 
of  which  it  arose,  so  that  she  waa  induced  to  abandon  her 
defense  through  ignorance  or  misappiiehensicm  of  mateirfal 
facts.  I^Qie  sayS|  in  her  affidavit,  that  she  did  not  und^r- 
stand  its  provision  in  respect  to  the  care  and  custody  of  the 
minor  children ;  that  she  understood  that  she^  and  not  the 
respondent,  was  to  have  the  '^care,  custody,  and  education" 
of  all  said  mindrs.  She  states  no  facts  in  her  affidavit  to 
show  how  the  mistake  on  her  part  occurred,  or  might  have 
occurred.  Whether  she  read  the  stipulation,  or  heard  it 
read  or  explained  before  she  signed  it,  or  whether  she  signed 
it  without  taking  any  of  these  precautions,  and  conse- 
quently without  any  opp<»rtunity  of  understanding  its  act^ 
ual  contents,  is  not  stated. 

The  provisions  of  the  stipulation  are  few,  simple,  and 
plainly  expressed.  It  is  impossible  that  the  appellant  could 
have  either  read  or  heard  it  read  or  correctly  explained,  and 
not  have  understood  just  what  it  meant-  She  was  also,  as 
the  stipulation  shows  on  its  face,  represented  by  able  and 
experienced  counsel,  who  could  not  consistently  with  a  pro- 
per regard  for  their  professional  obligations,  have  suffered 
hear  to  take  such  a  step  in  ignorance  of  its  nature  and  con- 
sequences; and  there  is  no  pretense  that  the  respondent  or 
any  one  on  his  behalf  was  instrumental  in  procuring  the 
execution  of  the  stipulation  on  her  part.  XJnder  such  cir- 
cumstances the  vague  and  general  allegation  on  her  part 
that  she  did  not  ^'understand"  the  written  stipulation  that 
she  signed;  that  she  supposed  it  contained  a  provision  di- 
rectly the  reverse  of  what  it  did  in  fact  contain — a  mistake 
so  improbable  in  its  very  nature  as  to  demand  a  partipular 
explanation  of  the  manner  of  its  .oecurrenoe — can  hardly  be 
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received  to  ooimter-balatiee,  math  lessoutwe: 
siiihptioD  arising  from  the  fact  of  her  havio 
stipulation,  that  ^e  was  aoquaintsd  with  its 
understood  the 'plain  taeaning  of  its  proviAon 
The  other  groand  stated  in  the  affidavit  is  tl 
"undTie  influence."  The  facts  which  axe  relied 
■  to  show  the  "*undue  inftnwice"  are  thns  statei 
davit:  '^At  the  time  I  signed  the  stipulaticm, 
some  persons,  and-  especially  by  my  brother,  N; 
On  that  day,  and  before  I  signed  it,  t^at  if  I 
the  stipulation  the  plaintiff  would  get  a  divo 
aind  take  all  my  land,  and  break  him,  my  brot 
had  to  borrow  money  to  carry  on  the  suit  and 
my  security  for  four  hundred  dollars."  She  i 
that  but  for  the  "undue  influence"  exeorcised 
her  said  brother  at  that  time,  she  would  not  ht 
stipulation.  There  is  no  ground  for  supposing 
spondent  was  concerned  in  this  matter,  and  no 
was.  Her  brother's  counsel  seems  to  have  be 
in  good  faith,  and  as  their  pecuniary  interest 
cal,  it  could  not  have  been  otherwise  t^an  wel 
But  whatever  influence  her  brother's  opini 
colirse  most  beneficial  to  both,  which  *e  eoul 
the  circumstances,  her  final  determination  to 
further  with  the  taking  of  evidence  in  her  de 
stipulate  for  certain  supposed  advantages  re 
such  a  course  on  her  part,  was  none  the  less  8 
own  free  will  and  independent  judgment  Sh* 
Ceired  or  misled  as  to  any  material  fact,  nor 
act  in  opposition  to  her  own  will.  If  then  sh 
fall  knowledge  and  unobstructed  volition,  wi 
her  Own  advantage  solely,  she  was  not  entitle> 
sought  by  het  motion,  if  the  oi'dinary  ru-les  0 


m  ec^ty  are  to  goy^min  Btit»  f or  divoi^oe.'  Shebftd  know-i 
ingly  and  intentionally  suffered  the  period  prescribed  by  the 
8tekLle''fof  taking  .evid^s^^in*  suita  in  equity '  to  -  expire, 
without  making  any  effort  to  introduce  her  evidence.  She 
supposed,  evidently,  that  this  was  her  best  course,  imder 
the  circumstances.  But  she  knew  what  evidence  she  could 
procure,  and  had  the  means  at  her  command'  to  pf  ocure^  it. 
And  there  is  iib  pt^tense  that  she  w4s  ignorant  of  the  law, 
even,  or  that  ahe  was  ^noC  fully  cogmzant  of  the  legal  conse*- 
quences  'oi  her  fiail'ore  to  itttroduoe  her  evidence  in  due  sea- 
son, it  se^ns  qti$te  evident  that  she  weighed  these  against 
the  probable  advantages  of  the  opposite  course,  and  deliber- 
ately chose  the  latter.  That  she  had  no  legal  ri^t  to  come 
in  afterwards  and  insist  Upon  a  farther  enlargement  of 
time,  in  which  to  furnish  her  evidence,  under  sueh  circom*- 
stances,  we  are  fully  satisfied. 

It  would  seem  strange,  indeed,  if  the  interests  of  the  op- 
posite party,  the  methodical  procedure  of  the  courts,  and 
the  positive  provisions  of  the  law,  could  be  thus  trifled  with 
and  disregarded.  Under  otu^  system,  the  state  is  represented 
in  every  suit  for  divorce  by  its  law  officer,  the  district  at- 
torney of  the  district  where  the  suit  is  pending.  It  is  the 
duty  of  such  officer  to  intervene  on  behalf  of  the  state,  where 
there  is  sufScient  ground  to  suspect  collusion  or  fraud  in 
the  proceeding  for  divorce.  But  a  private  party  is  as  com- 
pletely bound  by  his  defaults  in  respect  to  the  requirements 
of  the  law  governing  such  suits  as  he  would  be  in  respect 
to  similar  requirements  in  suits  of  any  other  character,  and' 
he  can  be  relieved  from  theJr  effects  only  upon  the  same 
equitable  grounds  and  terma  (2  Bishop  on  Marriage  and 
Div<M*oe,  sees.  286,  287.)  We  are  therefore  of  the  opinion 
that  ihe  ruling  of  tJie  oomi^  b^low,  of  whi(ji  appellant  com^ 
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plains,  was  oarrect,  and  that  the   decrefr  ippei 
should  be  affinned. 

Decree  affirmed.  Lobd,  J>)  concumog;  Wau 
seating. 

DI8SENTI»a   OPINIOn. 

By  Waldo,  J.: 

The  maxim  audi  alteram  partem^  should  be  eo 
this  case  to  require  imperatively  Uiat  the  evideo 
pellant  had  to  offer  Bhould  be  heard.  The  Lav  fa 
upon  the  merits  (Oritcher  v.  MaCadden,  64  N.  C 
pecially  so  in  suite  for  divorce,  which  is  not  a  mai 
of  private  concern,  but  the  public  are  likewise  in 
preventing  divorcee,  except  for  adequate  cause;  ai 
there  is  good  cause  or  not,  can  only  be  properly  ( 
by  hearing  both  ^des. 

The  reasons  offered  by  the  appellant  why  sht 
offer  evidence  ui  her  defense,  explains  her  condui 
onerates  h»  from  blame,  if  her  delay  needed  an 
tion  where,  before  a  decree,  she  asked  to  be  he 
order  of  the  court  denying  her  motion  to  be  h( 
plainly  erroneous,  and  to  call  ioc  reversaL  The 
bf  the  court,  as  is  well  said  in  Bailey  v.  Taa0 
4,24,  "is  not  a  capricious  or  arbitrary  discretion, 
partial  discretion,  guided  and  conirc^ed  in  its  e 
fixed  legal  principles.  It  is  not  a  mental  discre 
exercised  ea>  gratia,  but  a  legal  discretion  to  be  ,e 
oonfonnity  with  the  spirit  of  the  law,  and  in  a 
subserve  and  not  to  impur  or  defeat  the  wids  of  i 
justice.  In  a  plain  case,  this  discreti(m  has  no  off 
form,  and  its'  exercise  is  limited  to  doid>tful  oases 
impartial  mind  hesitates."    See  further,  93  Mail 
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'        BERGMAN  &  BERRY  v.  TWILIGHT- 

EvuHmoL— Where  the  question  before  the  jury  was  the  good  faith  ci 
a  sale  of  goods,  whatever  was  3aid  and  done  by  the  parties  to  that 
transaction,  cotemporary  with  it,  and  which  tend  to  explain  or 
elucidate  its  charal^er,  are  parts  of  that  transactioii,  and  as  such 
are  admissible  in  evidence  and  may  be  proven. by  either  party  at 
the  trial 

Appeal  from  Clatsop  County.  The  facts  are  stated,  in 
the  opinion. 

By  the  Court,  Loa>,  J. : 

This  is  an  action  for  the  wrongful  taking  and  conversion 
by  the  defendant  of  certain  personal  property  of  the  plain- 
tiffs. The  defendant  admits  the  taking,  denies  the  owner- 
ship of  plaintiffs,  and  justifies  under  an  execution  issued, 
Ac,  in  favor  of  E.  J.  IngaUa  v.  E\  S.  CottreU^  and  further 
alleges,  in  substance,  that  the  said  property  was  the  property 
of  Cottrell,  and  not  the  property  of  plaintiffs,  and  that  the 
same  was  taken  and  sold  under  execution  against  the  said 
Cottrell.  The  reply  of  plaintiffs  denies  all  allegations  in 
the  defendant's  answer,  and  sets  up  a  title  to  said  property 
derived  by  a  bill  of  sale  from  Cottrell,  anterior  to  the  issu- 
ance of  execution  in  the  case  of  IngdUa  v.  GottreU^  under 
which  defendant  justified.  It  appears  by  the  bill  of  excep- 
tions that  one  Delvin,  a  witness  for  the  plaintiffs,  was  pres- 
ent at  the  sale  and  delivery  of  said  goods^  and  testified  that 
the  sale  and  delivery  was  made  to  the  plaintiffs  about  the 
first  day  of  Jime,  1878,  but  that  the  said  Cottrell  remained 
in.  poesession  of  the  goods  as  steward  of  the  plaintiffs.  As 
part  of  the  res  gesta^  the  plaintiffs  offered  in  evidence  the 
declarations  of  said  CottreU — the  judgment  debtor  df  the 
plaintiff  in  &e  writ  of  execution,  and  vendor  of  the  plain- 
tiffs heieiii — ^made  at  the  time  of  the  ill^ged  sale  and  de- 
livery of  the*  goods  daimed  by  pflainteffd,  whidi^  tipoft  oi^ 

X  Ohe.— 22 
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hj  copy  authenticated  by  affidavit,  instead  of  official  certW-* 
cate  of  the  clerk  as  l^  the  law  required.  Motion  to  substi- 
tate  dvtied  and  cross-motion  to  dismiae  appeal  allowed. 


PETTYJOHN  V.  PARMENTEE. 

Road  Taxes. — A  road  superrisor  cannot  maintain  i  auit,  in  his  oflicist 
character,  to  enjoin  the  misapplication  of  road  taxes  by  a  party  who 
has  collected  them  from  tax-payers  in  bit  ro>d  district  wrongfully 
and  without  authority  of  law. 

Appeal  from  Marion  County. 

Bonham  <6  Raimaey,  for  appellant, 

/.  /.  Murphy,  for  respondent 

By  the  Court,  Watson,  C.  J. : 

The  gist  of  appellant's  case,  as  set  out  in  his  complaint, 
is  that  the  respondent  has  been,  and  is,  wrongfully  and  im- 
lawfully  collecting  road  tax  fi  -m  tax-payers  of  road  district 
No.  57,  residing  within  the  city  of  Salem,  which  belong  to 
the  appellant  as  supervisor  of  said  district,  and  has  been  and 
is  unlawfully  misappropriating  the  same,  and  threatens  to 
and  will  continue  the  misapplication  of  such  taxes,  imless 
restrained.  While  he  also  alleges  that  he  is  a  tax-payer  in 
said  road  district  No.  57,  and  in  said  city  of  Salem,  he  does 
not  aver  that  he  resides  in  said  city,  or  that  any  of  said 
road  tax  has  been  collected  off  himself.  It  is  road  tax  due 
to  him  as  such  supervisor  that  he  claims  is  being  misap- 
plied, and  against  the  future  misapplication  of  which  he 
asks  for  an  injunction. 

If  the  respondent  has  collected  road  tax,  as  alleged  in  the 
complaint,  such  tax  cannot  be  said  to  be  due  to  the  appel- 
lant, in  his  official  character  as  such  supervisor.  Such  con- 
duct on  the  part  of  the  respondent,  however  illegal  and 
wrongful  in  respect  to  the  tax-payers  from  whom  such  tax 
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the  ocHitract.  Such  pn^ts  growing  out  of  the  contj^ct  itself 
ks  one  of  its  direct  and  legitimate  fruits,  constitute  a  just 
and  proper  element  of  the  dunages  to  be  recovered  against 
the  party  whose  breach  of  the  contract  has  prevented  such 
profits  from  being  realized.    They  are  a  part  and  parcel  of 
the  contract,  and  are  supposed  to  have  entered  into  the  con- 
templation of  the  parties  when  the  contract  was  made,  and 
to  deny  them,  would  be  to  give  the  delinquent  party  the 
benefit  and  advantage  of  his  own  wrong.    They  must  be 
certain,  however,  in  thdir  nature,  and  in  respect  to  the  cause 
from  which  they  proceed.      In   Marbiton   v.    The   Mayor, 
<£c.,  of  Brooklyn,  which  is  a  leading  case,  the  court  say : 
■*'But  profits  or  advantages  which  are  the  direct  and  imme- 
diate fruits  of  the  contract  entered  into  b^ween  the  parties, 
stand  upon  a  different  footing.    These  are  a  part  and  parcel 
of  the  contract  itself,  entering  into  and  constituting  a  por- 
'3011  of    its   very    elements;  sfsnething  stipulated  for,    tiie 
*^ht  to  the  enjoyment  of  which  is  just  as  clear  and  plain 
**  the  fulfillment  of  any  other  stipulation.    They  are  pre- 
^^^0(2  to  have  been  taken  into  consideration  and  deliberated 
^0f0>^    l)efore  the  contract  was  made,  and  formed  perhaps  the 
'^^      inducement  to  the  arrangement    The  parties  may,  in- 
^^3L^       have  entertained  different  opinions  concerning  the  ad- 
^^■^:-w^^D&  of  the  bar^^in,  each  supposing  and  believing  that 
1=>^^«  «i  the  best  of  it;  but  this  is  mere  matter  of  judgment 
^HB,^^^    to  the  formation  of  the  conti'act,  for  which  each  has 
o'^^'^r*.  himself  willing  to  take  the  re^ransibility,  and  there- 
r^      3=Baast  abide  the  hazard.    Snch  being  the  relative  posl- 
*■>-     «»:f  the  c(xitracting  parties,  it  is  difficult  to  comprehend 
^y '»      mn  caae  (me  party  has  deprived  the  other  of  the  gains 
f  I*^«»fita  of  the  contract  by  refusing  to  perform  it,  this  loss 
lio\i:i^«^  not  constitute  a  proper  item  in  eetimating  thedam- 
}t^^^—         To  separate  it  from  the  general  loss  woald  ieemt* 
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york,  Ac,  14  Mich.,  88.)  And  the  damages  in  ibis  ciise 
resulting  necessarily  from  the  breach  of  the  contract  upon 
the  part  of  die  defendant,  it  is  not  necessary  that  thej 
8*K>nld  be  spedally  stated  in  the  complaint.  From  these 
^ews,  it  follows  that  the  judgment  most  be  xerersedfanda 
lew  trial  ordered. 
Judgment  reversed. 


CRESAP  V.  GRAY. 

.^i^*CTioN— Cantassiwa  Votes.— Where  tte  retunu  of  a  certain  pre- 
cinct were  not  received  by  the  clerk  until  fourteen  dayj  after  the 
election,  and  the  clerk,  ten  days  after  such  election,  took  to  his  as- 
sistance two  justices  of  the  peace  of  the  county;  opened  the  re- 
Caxms,  and  made  an  abstract  of  the  votes,  upon  which  he  issued  a 
^^:rtificate  of  election  to  one  G.  as  sheriff,  he  having  the  highest 
xa«aanber  of  votes  based  on  the  returns  without  inclurfing  the  returns 
<»■£     such  precinct,  the  vote  of  which  was  admitted  to  have  been 
l^^C^lIy  aiid  regularly  cast;  Htld,  in  an  action  to  contest  the  election 
^f     G.  by  C.  it  was  not  error  to  include  in  the  count  the  votes  of 
^«x^^  precinct  and  to  adjudge  the  certificate  of  election  to  issue  to 
Is^xxi  who  received  the  highest  number  of  votes  based  on  such  count. 
■^«=fc    of  the  state  legislature,  not  prohibited  by  the  expreaa  words  of 
^''s^s    constitution,  or  by  necessary  implicatioi^  cannot  be  declared 
~^^^:>a  <J  as  in  violation  of  that  instrument 

'  ■     ■-  jiAii  from  Grant  County. 

*'^fe--^n  Kelaay,  for  appellanL 

'^^^—  H.  WiUiama,  for  respondent. 

•y       ~41ie  Court,  LoHD,  J. : 

'*^*-^*-^^  action  was  a  contest  for  the  office  of  sheriff  of  Grant 
''^'*-^5i'"  onder  the  prorisiona  of  title  4,  chapter  14  of  tlu 


.aneous  laws,  page  574.    The  appellant  claims  that 
^  ^  elected  sheriff  of  said  oounty  at  the  general  claotioa 
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perform,  the  public  shall  sot  suffer  by  the  delay."  And 
this  doctrine,  Mr.  McCrary  says,  ''has  been  uniformly  main- 
tained by  the  courts,  and  nothing  is  better  settled."  {Peo- 
p2e  V.  AUen,  486,  and  cases  there  cited;  Colt  v.  Sve»,  12 
Conn.,  243-25S  to  255;  McCrary  on  Elections,  sees.  77, 
88,  128,  129,  186-7-8;  People  v.  Cook,  8  N.  Y.,  84;  People 
"■  Peaae,  27  N.  Y.,  45.) 

The  statute  directs  that  on  the  tenth  day  after  the  close 

"f  the  election,  or  sooner,  if  all  the  returns  be  received,  the 

°otuti^  clerk,  taking  to  his   assistance  two  justices  of  the 

*^^<»  of  the  county,  shall  proceed  to  open  said  returns,  and 

^^»  abstracts  of  the  votes,  &c,  and  it  shall  be  the  d-aty  of 

'^  clerk  immediately  to  make  out  a  certificatei  of  election 

^  ^Kficsh  of  the  persons  having  the  highest  number  of  the 

^^^^      for  members  of  the  legislative  assembly,  county  and 

^^:=J.x=K.ct  officers,  respectively,  and  to  deliver  such  certificate 

-t:ik-^   person  entitled  to  it,  &c.    (Sec.  35,  Mis.  Laws,  673.) 

^     -^r-«te  of  Catelow  precinct  was  not  received  by  the  clerk 

t.±l         fourteen  days  after  the  election,  and  although  admit- 

the  stipulation  to  have  been  regularly  and  legally 

is  insisted  that  the  court  committed  an  error  in  count- 

I  vote  of  that  precinct.  The  purpose  of  an  election  is 

a..^<:!£^rtain,  by  the  votes  of  the  people,  who  shall  be  the 

laXi*:^    officers.  It  is  true,  as  a  general  rule,  the  certificate  of 

*cti<z»n,  regular  on  its  face,  gives  prima  facie  right  to  the 

ri<=^,     but  here  the  stipulation  admits  that  it  is  a  certificate 

*  t>£i.^!ed  upon  a  majority  of  all  the  votes,  but  of  a  part,  and 

j  counting  all,  including  the  vote  of  Catelow  precinct,  the 

(espo:n  dent  is  admitted  to  have  received  a  majority  of  all  the 

/*"'      "^^otes  cast    The  manifest  intent  of  the  statute  is  to 

p*«  ^^^Fect  to  "the  expressed  will  of  a  majority  of  the  legal 

Tctecsa     as  indicated  by  their  votes  for  such  office;"  (sec  44) 

wd  so     f  ^,  ^  coneems  Uie  power  of  the  court  to  ascertain 
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what  the  actual  vote  was,  and  to  give  effect  to 
the  electors,  it  is  of  no  consequence  whether  tl 
been  rejected  by  the  canvassing  officers,  or  has  o 
to  be  counted  bj  them,  or  is  destroyed.  (McCra 
tions,  sections  88,  145,  166,  182,  185,  302  and 
the  same  effect,  and  much  further  in  substance,  j 
Kent,  1  Or.,  123;  much  further  than  we  are  reqi 
facts  before  us  to  decide ;  and  the  dissenting  opi 
case  supports  the  proposition,  for  Mr.  Justice  D 
his  dissent  upon  the  ground  that  there  was  do  lej 
before  the  court  to  show  what  was  the  vote  of  t 
in  controversy,  while  in  this  case  the  very  ev 
scribed  by  law — the  return — proves  it.  Lookii 
the  intent  of  the  statute,  which  is  to  guide  the  < 
out  regard  to  "technicalities,"  in  determining  w 
rote,  so  as  to  give  effect  to  the  expressed  wiU  oi 
ity,  it  being  admitted  that  the  vote  of  Catelow  p 
legally  cast,  the  court  did  not  err  in  counting  i 
The  next  objection  is  that  it  was  error  to  try 
chambers,  on  the  ground  that  the  statute  autho 
unconstitutional.  It  is  said  that  when  the  law 
or  contemplates  the  doing  of  a  judicial  act,  it  1 
be  understood  to  mean  that  the  court,  in  term  ti 
must  do  it,  and  the  judge,  in  vacation,  cannot, 
power  is  expressly  conferred  upon  him.  (Zare> 
neuva,  30  Cal.,  564;  Norwood  v.  Ken^Id,  34 
But  here  the  statute  expressly  authorizes  it,  and 
out  in  any  way  impairing  the  right  of  any  perse 
any  election  in  the  manner  otherwise  provid 
(Title  4,  chap.  14,  Mis.  Laws,  574,  575.)  The  onl 
cited  to  sustain  this  objection  is  sec.  1,  art.  7  of 
tutioD,  which  provides  that  "the  judicial  power  < 
ahall  be  veeted  in  a  supreme  court,  circuit  courts 
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xmrts,  which  shall  be  courts  of  record,  having  general  joris- 
iiction,  to  be  defined,  limited,  and  regulated  by  law  in  ac- 
cordance with  this  constitution."  An  act  of  s  stat«  legisla- 
>ure,  not  prohibited  by  the  eaprese  words  of  the  consUtu- 
Jon,  or  by  necessary  implication,  cannot  be  declared  void 
ts  a  violation  of  that  instrument.  {People  v.  Simeon 
draper,  15  N.  Y.,  548;  Logan  v.  BwUer,  19  N.  T.,  463.) 
rhere  is  nothing  in  the  section  of  the  ocmstitulion  referred 
o  inhibiting,  expre^ly  oc  impliedly,  the  power  of  the  legis- 
ature  to  wtact  the  law  in  question,  and  it  is  not  therefore 
'epugnant  to  that  section.  Besides,  the  rule  is  well  settled 
hat  every  doubtful  question  is  to  be  thrown  in  favor  of  the 
raliditry  of  the  act  of  the  legislature,  and  befca«  a  court  will 
lean  it  their  duty  to  declare  such  act  void,  ita  repugnancy 
o  the  constitutjcm  must  be  plain  and  clear.  {Adams  v. 
lotce,  14  Mass.,  845;  Fletcher  v.  Peak,  «  Cranch,  ST.)  In 
he  absence  of  any  reference,  other  than  the  section  dted, 
IF  reason  offered  to  sustain  the  objection,  as  at  present  ad- 
ised,  DO  error  is  perceived,  and  the  judgment  of  the  court 
lelow  most  be  affirmed. 
Judgment  affirmed. 


•HENEKY  V.  SMITH. 

UiiAlas  fOK  As(AULT  AKP  Batteby.—Iii  Actions  for  assault  tnd  bat- 
tery, where  malice  is  shown,  the  jury  may  give  exemplary  damages; 
and  evidence  of  the  social  rank  and  pecuniary  circumstances  of  the 
plaintiff  is  admissible  in  such  cases. 

i^TiuoNY — Oral,  as  to  Physical  Objects.— The  appearance  and  con- 
dition of  physical  objects  when  material  may  be  establitbed  by  oral 
testimony,  without  producing  the  objects  themselves  or  accounting 
for  their  non-production. 

muED  Aduission  nan  CiBCUiiBTAiicia.~-The  dispotal  of  property  by 
a  defendant,  under  peculiar  or  imusual  circumstances,  indicative  of 
consciousness  on  Lis  part  of  liability  as  charged  in  the  action,  oper- 
ates a«  an  admission,  and  is  equally  oompeteat  to  be  proved  against 
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t  incompetent,  in  civil  caees,  to  rebut  q>e 
1  by  evidence  of  general  habits  of  sobri 
mission  of  improper  evidence,  which  could  not  hai 
putjr  complaining,  does  not  justify  a  reversaL 

Appeal  from  Marion  County. 

Bonham  <&  Bamiey,  for  appellant: 

Contend  that  there  \s  no  ground  for  sdmittinj 
to  the  amount  of  appellant's  proper^,  except  ai 
TindictjTe  damages,  which  are  not  allowed  i 
this.  The  objection  lies  with  much  greater  fo 
mony  as  to  the  respondent's  financial  circumi 
family  relations.  And  in  some  of  the  cases  it  is 
evidence  as  to  the  latter  facts  is  ever  admissibl 
the  weight  of  authority  supports  our  view,  an 
able  to  perceive  upon  what  principle  the  contn 
can  be  sustained  at  all.  The  right  to  inbroduc 
dence  in  cases  of  slander,  seduction  and  crim. 
serted  upon  principles  which  do  not  apply  to  a 
ing,  Hunt  v.  Chicago  <&  N.  W.  R.  JR.  Co.,  26 
Shaw  V.  Boston,  c&c.y  R.  R.  Co.y  8  Oray,  80 ;  i 
B.  V.  R.  R.  Co.,  44  Cal.,  414  and  429;  Comi 
ing,  2  Seld.,  97-104;  Pittsburg,  Ft.  Wayne,  die 
V.  Powers,  74  DL,  341;  Smith  v.  Wunderlic 
ni.,  426;  SoweU  v.  McDonald,  58  Miss.,  251, 

The  court;  erred  in  permitting  respondent  to  ' 
the  hat  which  he  wore  at  iha  time  of  the  affraj 
an  instrument  of  evidence  (code,  p.  245,  sec.  6£ 
in  the  possession  of  the  respondent.  The  hat 
original  evidence,  and  respondent's  testimony 
dition  was  secondary,  and  not  admissible  with< 
the  loss  of  the  hat,  or  that  it  was  out  of  his  pc 
cure  it. 

The  court  certainly  erred  in  permitting  the 
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irroborate  his  statemeoit  that  he  was  not  aUe  to  labor  after 
weiring  the  injury  c(»nplnined  of,  and  &fforded  acme  evi- 
ence  for  the  ctHisidenition  of  the  jury,  in  det«rmining  its 
itmt  and  the  Bmoant  of  damageB  it  produced.  {Oaldwell 
.  Murphy,  11  N.  T.,  416.) 

The  second  gronnd  of  its  admiaaibility  is  broader,  aod 
erhaps  even  lees  questionable.  The  complaint  makes  a 
roper  case  foe  exemplary  damages.  It  alleges  that  the  in- 
iry  was  inflicted  malioioasly.  We  do  not  feel  called  upon 
I  disciiss  the  proposition  that  in  actions  of  this  character 
le  iury  may  give  exemplary  damages,  where  malice  on  the 
art  of  the  defendant  is  proven.  {Day  v.  Woodworth,  18 
[ow.,  S63.)  But  while  appellant's  counsel  concede  that  it 
lif^t  have  been  ctnnpetent  to  prove  the  pecuniary  circum- 
ances  of  tbeir  client,  at  the  trial,  with  a  view  to  the  impo- 
tion  of  exemplary  damages,  if  the  proof  should  justify  the 
mclusion  that  his  act,  by  which  the  respoiideDt  was  in- 
ired,  was  not  cmly  wrongful  but  malicioue,  they  oontmd 
Lftt  the  same  rule  did  not  apply  to  the  pecuniary  condition 
'  the  respondent.  Greenleaf,  in  speaking  of  the  amount 
F  damages  recoverable  in  actions  of  this  class,  gives  ex- 
ression  to  the  following  views: 

"Nor  are  the  jury  confined  to  the  mere  corporal  injury 
hich  the  plaintiff  has  sustained;  but  they  are  at  liberty  to 
insider  the  malice  of  the  defendant,  the  insulting  charac- 
r  of  his  conduct,  the  rank  in  life  of  the  several  parties, 
id  all  the  drcomstances  of  the  outrage,  and  thereupon  to 
vard  sndi  exemplary  damages  as  the  drcumstonces  may, 
.  their  judgment,  requir&"  (Glre^eaf  on  Ev.,  sec  89.) 
1  Reed  V.  Davis,  4  Pick,  216,  Ptdmun,  J.,  in  diaoussing 
le  question  of  excessive'  damage^  ma  case  of  trespass,  ac- 
>mpanied  with  arcumstances  of  :harshIieffiandoppTe8sioI^■ 
l  the  part  of  the  dafendapta,  says;'.  "Bat  the  jury  hadi 
X.On.-4i 
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^bieh.       the  admission  of  evidence  as  to  the  plaintiff's  finan- 

isl    o<:zft.3idition,  in  a  case  11^  the  present,  can  be  justified, 

**aa.     tvSne  opinion  referred  to.    There  are  many  authorities, 

*'*"^^^^3r,  which  recognize  and  support  the  doctrine  that 

Qcii    ^^^dence  is  admissible  in  this  class  of  cases,  and  we 

*^'v-«    vS^iscovered  none  to  the  contrary.    (Bvmp  v.  Belts,  2S 

'^**<i  — -,85;   MoNamara  v.   King,   2   Qilman,  iZ2;  Cochran 

I,  et  wa>.,  16  lU.,  316;  White  v.  Murtland,  71  111., 

^aitker  v.  Blowers,  11  Md.,  636;  Buckley  v.  Knapp, 

— ,  152;  Clements  v.  Moloney,  65  Mo.,  362.) 

«  of  these  were  cases  of  seduction  and  some  of  slan- 

But  we  can  perceive  no  distinction  between  cases  of 

ion  and  slander   and    cases   of  assault  and  battery, 

malice  is  alleged  and  proven,  so  far  as  it  concerns  the 

)f  the  jury  to  give  exemplary  damages,  and  to  take 

nsideration  the  rank  and  pecuniary  condition  of  the 

.ff  in  order  to  arrive  at  a  just  conclusion  as  to  the 

t  to  be  awarded. 

next  exception  taken  by  appellant  was  to  the  ruling 

circuit  court  allowing  Heneky  to  t«stify  to  the  con- 

of  the  hat  he  wore  at  the  time  of  the  shooting,  when 

saw  it  afterwards,  without  either  producing  the  hat 

^*-**^^<3ounting  for  its  absence.     The  appellant's  objection 

~^l]at  such  testimony  was  secondary.    We  think  iho  rule 

_    '~***:^sd  by  him  only  applies  to  "writings,"  and  has  no  ap- 

^^^•-■t-ion  to  a  case  like  this.     (Code,  sec.  681;  Common- 

''^**^«.^  V.  Pope,  103  Mass.,  440;  The  People  v.  Oonzales, 

^    ^>^-     X,49.) 

"^  -t*-^  circuit  court  also  admitted  in  evidence,  as  trading  to 
'^^t^lish  appellant's  liability  in  the  action,  a  certain  deed 
^'**^'-*:»-  to  have  been  executed  by  him  and  his  wife  to  Cool- 
^"S^  ^fe  McClaine,  of  some  twenty-five  different  lots  or  par- 
^^    ^».f  laud,  situated  in  Marion  county,  and  amounting  in 
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of  his  direct  ezaminaUon  he  was  asked  if  Heneky  was 
drunk!  He  answered  withoot  objection,  that  Heneky  was 
not  drunk.  He  was  then  asked  if  Heneky  was  in  the  habit 
of  getting  drunk?  The  appellant  objected  that  the  question 
was  incompetent  and  irrelevant^  and  the  objection  being 
overruled  by  the  circuit  court,  took  th^  exception  we  are 
now  examining.  The  witness  then  answered  in  the  nega-' 
tive.  Afterwards  the  appellant  introduced  John  Wolford 
and  Milton  Fitzgerald,  among  others,  as  witnesses  in  his 
own  behalf;  the  former  testifying  upon  this  pmnt  that  he 
saw  Heneky  just  before  the  affray,  and  that  he  thought  he 
was  some  in  liquor;  and  the  latter  testifying  as  follows:  "I 
saw  Heneky  at  my  shop  a  short  time  before  the  difficulty 
and  had  a  business  talk  with  him.  He  was  considerably  in 
liquor,  but  was  not  what  I  would  call  drunk.  He  did  not 
stagger,  but  felt  pretty  good  apparently."  This  was  all 
the  evidence  given  upon  the  subject,  at  the  trial,  as  appears 
from  the  bill  of  exceptions. 

There  can  be  no  doubt  as  to  the  incompetency  of  the  tes- 
timony offered  and  admitted,  touching  Heneky's  general 
character  or  habits  for  sobriety.  That  character  was  not  in 
issue  in  the  case.  It  could  not,  in  any  possible  view,  affect 
his  right  to  racover,  or  the  amount  of  his  recovery.  And 
unless  general  character  is  involved  in  the  issue,  in  thi.s 
smse,  evidence  in  relation  to  it  is  inadmissible  in  civil  ac- 
tions. This  is  the  doctrine  of  all  the  authorities.  {Porter 
V.  Seiler,  23  Pa.  St,  424;  Wright  v.  McKee,  37  Vt,  161; 
McCarty  v.  Leary,  118  Mass.,  509.)  But  there  was  no 
evidence  even  tending  to  show  that  Heneky  was  drunk  on 
this  occasion.  That  he  had  been  drinking  brandy,  he  him- 
self solemnly  admitted  on  his  cross-examination.  The  t«s- 
timony  of  Wolford  and  Fitzgerald,  for  tiie  defense,  did  not 
go  beyond  this  admission.    They  both  give  it  as  their  opin- 
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error  complained  of,  in  this  respect,  will  not  justify  a  re- 
versal. (Hilliard  on  New  Trials,  67  et  seq.;  Forrest  v.  For- 
rest, 26  N.  Y.,  601;  The  People  v.  Oonzales,  35  N.  Y., 
49.)  We  find  no  other  errors  than  this  in  the  rulings  ex- 
cepted to,  and  therefore  affirm  the  judgment. 

Judgment  affirmed.    Lokd,  J.,  concurring. 

Waux),  J.,  dissenting:  Evidence  of  the  plaintiflE's  repu- 
tation for  sobriety  should  not  have  been  admitted,  and  the 
deed  was  unequivocally  inadmissible.  {McCarty  v.  Learjf, 
118  Mass.,  509;  Underwood  v.  Brovm,  106  Mass.  298.) 


DELL  V.  ESTES  AND  CARTEB. 

"•■peai.  prom  Order  CONFiRMrNC  Sheriff's  Sale. — The  order  of  confir- 

j       mation  of  a  sheriflf'c  sale  on  execution   is  appealable. 

*M — The  objections  to  a  confirmation  of  a  sheriffs  sale  cm  execu- 

^'on.   allowed  by   the   statute,   must  be   filed   within   the   time   pre- 

^^c=rjbed  in  the  statute,  and  cannot  be  filed  afterwards  without  leave 

^^^"Kitained  from  the  court. 

—PEAL  frcHn  MnltntMnah  County.    Hie  facts  are  stated 
K.e  opiniqn. 

Iney  Dell,  for  appellant. 
B.  Nicholas,  for  respoodftnts, 
-  the  Court,  Watson,  0.  J. : 

«  appellant,  Sidney  Dell,  claiming  as  assignee  of  Ira 

'.     _t-^owers,  caused  an  execution  to  be  issued  on  a  judgment 

bt^a-ined  by  Powers  against  Levi  Estes  and  C.  M.  Carter, 

!^*iTi^  county  court  of  Multnomah  county,  on  April  3,  1876. 

•^^     ■execution  was  issued  January  21,  1882,  came  into  the 

hsEKi^    of  the  sheriff  of  said  county  on  the  23d  day  of  said 

monfcli^    and  on  the  day  following  was  levied  upon  a  large 

quan-titj  of  real  property,  situated  within  the  city  of  Port- 

^<1>    ixa  said  county.    A  sale  of  the  property  bo  levied  upon 
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was  had  under  said  execution,  on  March  11,  1882, 
the  appellant  became  the  purchaser,  and  on  the  2! 
Baid  month  the  execution  was  duly  returned  and  : 
the  clerk  of  said  county  court.  On  the  3d  day  of 
lowing,  that  being  the  Srst  day  of  the  next  regula 
said  court,  after  the  return  of  the  execution,  Ddl 
and  moved,  as  assignee  of  the  judgment,  that  tl 
confirmed.  On  the  same  day,  J.  P.  O.  Lownsdale 
as  assignee  in  bankruptcy  of  the  estates  of  Estes  ar 
and  filed  objections  to  the  confirmation  of  such  sali 
shown  in  these  objections  that  Estes  and  Carter 
adjudged  bankrupts  July  19,  1876;  that  he  had 
pointed  assignee  of  their  estates  February  19,  : 
that  long  prior  to  the  issuance  of  the  execution  up 
the  sale  to  Dell  had  been  made,  the  r^st«r  in  bi 
had  duly  assigned  all  the  property  of  Estes  and  C 
eluding  that  sold  on  said  execution,  to  the  said  L 
as  such  assignee. 

The  objections  filed  by  Lownsdale  also  disclo 
irregularities  in  the  proceeding  of  sale,  and  set 
general  condition  of  the  property,  to  show  that  th 
of  (iie  sale  was  improper.  Dell  moved  to  strike  I 
tions  from  the  record,  because  not  filed  in  time, 
other  reasons.  The  county  court  refused  to  confim 
and  Dell  appealed  to  the  circuit  court,  when  the 
cision  was  rendered.  From  this  decision  he  appes 
court  We  think  his  right  to  appeal,  under  the  ! 
clear.  The  order  of  the  county  court,  denying  hi 
and  refusing  to  confirm  the  sale,  was  "a  final  order 
a  sub$tantial  ri|^t,  and  made,  in  a  proceeding  af 
ment,"  within  the  meaning  of  sec  526  of  the  c 
(Code,  subdiv.  1,  sec.  293;  Koefder  v.  Bali,  &  Ku 
Moore  v.  Pye^  10  id^  246.) 
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Subdiv.  1,  sec.  S93,  declares  that  the  plaintiff  in  a  writ  of 
aecuticm  "shall  be  entitled,  on  motion  therefor,  to  have  an 
>rder  confirming  the  sale,  at  the  term  next  following  Uie 
«tum  of  the  execution,  or  if  returned  in  term  time,  then  at 
mch  term,  onless  tiie  judgment  debtor,  or  in  case  of  his 
leath,  his  representative,  shall  file  with  the  clerk,  ten  days 
wfore  such  term,  or  if  the  writ  be  retarned  in  term  time, 
hen  five  days  after  the  return  thereof,  his  objections  there- 
o."  The  return,  in  the  present  instance,  showed  upon  its 
face  regular  proceedings  Uiroughout  in  making  the  sale,  and 
t  was  the  imperative  duty  of  the  county  court,  under  the 
provisions  of  the  foregoing  subdivision,  to  grant  the  motion 
o  confirm  the  sale,  unless  it  bad  a  right  to  consider  the  ob- 
ectioDs  interposed  by  Xiownsdale,  the  assignee  in  .bank- 
"uptcy.  We  assume  t^at  Dell  as  assignee  occupied  the 
lanw  position  in  regard  to  the  judgment  that  Powers  did 
previous  to  the  assignment.  (Freeman  on  I^secutions,  sec 
11.)  Whether  Lownsdale,  as  assignee  of  the  estates  of 
Sstes  and  Carter,  could,  upon  a  proper  showing,  have  ob- 
ained  leave  of  the  county  court  to  file  his  objections,  after 
he  time  for  doing  so  allowed  by  the  statute  had  dap^, 
mder  sec  100  of*  the  "civil  code,  we  are  not  called  upon  to 
ledde,  as  no  attempt  was  made  to  get  leave,  and  no  order 
ras  made  concerning  the  matter.  Without  such  leave  first 
btained  from  the  county  court,  they  were  improperly 
ilaced  on  the  files,  and  Bell's  motion  to  sti'ike  them  out 
hould  have  been  sustained.  That  court  bad  no  right  to 
onsider  them,  and  its  duty  to  grant  the  order  of  confirma- 
ion  was  plain. 

Judgment  reversed. 
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whether  the  order  of  sale  of  attadied  property  provided  for 
in  sec  155  of  the  civil  code,  as  amended  in  1878,  is  to  have 
the  effect  of  an  adjudication  that  the  property  ordered  to  be 
sold  is  subject  to  the  payment  of  the  judgment  rendered 
against  the  defendant  in  the  same  action. 

The  provision  in  the  amended  section  which  is  to  be  con- 
strued is  as  follows:    "If  judgment  be  recovered  by  plain- 
tiff, and  it  shall  appear  that  property  ha$  been  attached  in 
the  action,  and  has  not  been  sold  as  perishable  property,  or 
discharged  from  attachment^  as  provided  by  law,  the  court 
shall  order  and  adjudge  the  property  to  be  sold  to  satisfy 
the  plaintiff's  demand.    (Sess.  L.,  1378,  p.  100.)    Previous 
to  the  adoption  of  this  amendment,  the  law  itself  directed 
how  attached  property  should  be  disposed  of,  after  judg- 
ment rendered,  and  no  action  of  the  court  was  necessary. 
The  precise  purpose  and  effect  of  this  amendment  are  not 
entirely  free  from  doubt,  and  have  occasioned  a  considerable 
amount  of  discussion.    Without  attempting  a  complete  set- 
^lement  of  these  questions,  we  are  fully  satisfied  that  the 
^^6jr  of  sale  provided  for  in  sec  155,  as  amended,  cannot 
^  ^^^XXDrded  the  effect  of  an  adjudication  upon  the  status 
property  attached,  as  to  its  being  exempt  or  not  from 


^^^^xit^ion.  Under  the  laws  of  this  state,  exempt  property, 
'^f  el3.ixxied  as  such  in  due  season,  can  neither  be  seized  un- 
der 3.t>t«chment  nor  sold  on  execution.  Yet  there  is  no  pro- 
visioix  for  determining  the  question  whether  it  is,  in  fact, 
^®'^'^I>t>  or  not,  either  in  the  attachment  proceeding  or  in 
^^  ^otdon  itself  in  which  the  attachment  is  issued.  There 
IB  iu>  {>Tavi3ion  in  the  attachment  law  for  obtaining  the  re- 
leas^  o:f  exempt  property  wrongfully  seized  \mder  a  writ  of 
ft^'^^olxxx^ent    But,  on  the  other  hand,  the  right  to  maintain 

4 

^  ^<2tlon  like  the  present  to  recover  the  possession  of  ex- 
^^P^   I>roperty  wron^B^fuUy  seized  under  process,  is  clearly 


£64  Marsh  v.  Pebrin. 

aathorized  by  statute.  (Sees.  130  and  131, 
It  has  been  held  Ity  the  supreme  court  of  In 
order  for  the  sale  of  attached  property,  und< 
of  law  similar  to  our  own,  concladee  the  quci 
property  being  exempt.  (State  v,  Mardy,  15 
the  previous  decisions  of  the  court,  relied  upo 
in  that  case,  show  that  under  the  attachmen 
state  provision  had  been  made  for  raising  an 
such  issues,  in  the  same  manner  as  in  orJ 
(Collma  V.  Nichols,  7  Ind.,  447;  Cooper  v.  i 
68.)  The  supreme  court  of  Iowa  has  decided 
the  provisions  of  the  attachment  law  in  th 
broad  enough  to  enable  the  parties  to  litigst 
of  exemption  in  the  attachment  proceeding 
the  defendant  should  not  choose  to  avail  h: 
remedy,  he  would  not  be  precluded  from  m 
plevin  for  the  property,  6ven  after  judgment 
sale  in  the  original  action.  (Tapping  v. 
Greene  [Iowa],  B52.)  But  under  the  provisi 
tachment  law,  the  defendant  has  no  such  opj 
must  resort  to  an  independent  action  for  the 
his  interests  in  exempt  prop«ty.  The  judgm 
cult  court  18  therefore  affirmed  with  costs  to  t 


KABSH  V.  PERRIK. 

JusGHKirT  Obtaihid  by  Fkauii  will  n  Set  Asds.— 
tained  by  the  improper  management  or  fraud  of  a  ) 
who  has  a  good  defense  to  u)  actioa  at  law,  will 
the  proceedings  under  it  enjoined. 

ApFsait  from  UmatUla  County. 

Bonham  A  Ramsey,  iat  appellut. 

J.  E.  Seed  and  James  K,  Kdly,  tor  mpat 
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By  the  Court,  Loud,  J.: 

Where  a  defendant  had  been  sued  in  a  justice's  court,  oaA 
.  short  time  before  the  hour  of  trial  had  arrived,  he,  at  the 
uggestion  of  the  attorneys  for  the  plaintiff,  was  enj^ged 
nd  occupied  with  the  plaintiff,  and  one  of  his  said  attor- 
eys,  in  an  effort  to  make  a  settl«nent,  and  the  other  attor- 
ey,  knowing  them  to  be  thus  engaged,  and  whUe  such  effort 
t  settlement  was  pending,  procured  a  judgment  against 
im,  (whether  just  before  the  hour  set  for  trial,  or  shortly 
fter  it  had  expired,  the  evidence  is  conflicting)  and  without 
lie  knowledge  of  such  defendant,  and  it  appearing  by  the 
nswer  of  the  defendant  filed  upon  a  motion  for  new  trial  in 
[le  justice's  court,  that  he  had  a  meritorious  defense,  which 
e  was  prevented  from  setting  up  by  reason  of  the  facts 
ereof ;  Beld,  that  the  judgment  must  be  set  aside  and  the 
roceedings  under  it  enjoined,  and  the  defendant  permitted 
}  file  his  answer  in  said  justice's  courts 

Where  a  party,  baring  a  good  defense  to  an  action  at  law, 
nd  has  had  no  opportunity  to  make  it,  I^  the  improper 
lanagement,  or  fraud  of  the  opposdte  party,  and  by  reason 
iiereof  a  judgment  has  been  obtained  which  it  is  against 
Dod  conscience  to  enforce,  equity  will  interfere  to  restrain 
lie  use  of  an  advantage  thus  gained.  Decree  modified  in 
Kordanoe  with  this  opinion. 


STATE  V.  LEE  TAN  TAN. 

iDreninTT— LAiONY^-h  is  nflicieiit,  in  an  indictment  for  kfcfny 
nnder  mc  55^  oi  tlie  criminal  code,  to  allege  that  the  defendant 
'feloniously  took  and  carried  away"  (he  personal  property  therdn 
AucrflMd,  witkont  etafiloyinff  die  word  "steaT  in  aiqr  fona. 


State  v.  Leb  Yan  Tan. 


Cbiuinal  Action— PnEsuupnoN.— Where  the  Wit  of 
not  purport  to  give  all  the  evidence  L-itroduced  ' 
upon  the  trial  of  a  criminal  action,  and  the  corcei 
struction  given  the  jury  can  only  be  determined  1 
&cts  proven  on  the  trial,  the  appellate  court  wi 
such  evidence  was  given  and  such  facts  established 
instruction  given. 

Apf£al  from  Jackson  County. 

J.  W.  WhaUep,  for  appellsaL 

P.  P.  Prim,  for  respondent 

By  the  Court,  Watsom,  C.  J.: 

The  indictment  in  tbia  case  diarges  that  t 
"feloniously  took  and  carried  away"  the  pers( 
therein  described.  The  appellant  objects  to 
because  the  word  "stole"  is  omitted.  We  ca 
merit  in  this  objection.  Sec  79  of  the  crim. 
that  the  "words  ased  in  a  statute  to  define  a  ci 
be  strictly  pursued  in  the  indictment,  but  oth< 
veying  the  same  meaning  may  be  used."  Ii 
the  crim.  code,  under  which  this  indictment  w 
word  "steal"  is  manifestly  used  in  the  sense 
larceny.  Besides,  sec.  71  of  the  crim.  code  ] 
"t^e  manner  of  stating  the  act  constituting  ' 
set  forth  in  the  appendix  to  this  code,  ia  su 
cases  where  the  forms  there  giv^i  are  applii 
other  cases  forms  may  be  used  as  nearly  simil 
ture  of  the  case  will  permit."  The  indictme 
exact  conformity  with  form  11  in  said  appem 
we  aware  that  it  has  ever  been  held  that,  the  e 
of  the  word  "steal"  is  fatal  in  an  indictment 
Abbott  says  in  regard  to  the  meaning  of  thii 
Btoal  is  the  verb  employed  as  meaning  to  con 
and  stealing,  when  used  as  a  aoun  ia  oqaivida 
terchangeable  with  larceny,  though  less  technic 
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liable  to  be  found  in  connections  where  the  context  shows 
an  intemjed  deviation  from  the  strict  sense."  (Abb,  Law 
Die.,  vol.  2,  p.  503.)  The  omission  of  this  word  has  been 
held  not  a  fatal  defect  in  such  cases.  {Damewood  v.  The 
State,  1  How.,  [Miss.]  262;  Engleman  v.  The  State,  2 
Tnd.,  91.) 

The  second  and  only  remaining  objection  made  by  appel- 
lant is,  in  substance,  that  the  indictment  is  for  larceny  under 
said  sec  552,  and  the  instructions  given  by  the  court  below 
OD  the  trial  were  only  applicable  to  crimes  under  that  sec- 
tion, while  the  proofs  introduced  on  the  trial  disclosed  the 
fact  that  the  larceny  occurred  in  a  dwelling  house,  and  was 
therefore  governed  by  the  provisions  of  the  succeeding  sec- 
tion S53,  This  objection  cannot  be  considered  here  for  the 
simple  reason  that  the  bill  of  exceptions  does  not  purport  to 
give  all  the  evidence  introduced  or  facts  established  on  the 
trial,  and  we  are  bound  to  presume  that  such  other  evidence, 
if  necessary,  was  given,  and  facts  proven,  as  fully  wan-anted 
the  instructions  complained  of.  This  has  long  been  the 
established  practice  of  this  court,  and  we  have  no  inclination 
to  change  it    The  judgment  Is  therefore  affirmed. 

Judgment  affirmed. 


HAYDEN  V.  WAYMIRE. 

OraM  Mutual  Account.— Where  one  performs  serrices  for  another,  at 
his  request,  and  charges  him  wi(h  the  reasonable  worth  of  the 
same,  and  the  latter  expends  money  for  and  loans  money  to  tha 
former,  at  his  request,  and  charges  him  therewith,  the  account 
between  them  is  "an  open  mutual  account,"  within  the  meanin|C 
of  subd.  3,  of  Mc.  S39>  of  the  dvil  code,  teUtinc  to  costs. 

Appeal  from  Polk  County. 

W,  H.  Bolmes,  for  appellant. 

Daly  <&  ButlWf  for  respondeat 


Hatisbn  v.  Waymire. 


By  the  Court,  Watson,  C.  J. : 

The  appellant  sued  the  respondent,  as  admii 
the  estate  of  Fred.  Williams,  deceased,  in  the  c 
for  Polk  county,  and  obtained  a  verdict  for  f 
which  amount  was  paid  into  court  by  the  respoi 
appellant  moved  for  judgment  for  costs,  in  add 
amount  of  the  verdict,  which  was  refused  by  the 
judgment  for  costs  given  in  favor  of  the  respon 
ruling  constitutes  the  error  complained  of  by  thi 
The  action  was  brought  on  an  account  for  profe 
vices  as  an  attorney -at-I aw,  rendered  by  Uie  a 
said  Williams,  in  December,  1876,  at  his  reque 
alleged  in  the  complaint  to  have  been  reason 
$200.  Interest  was  claimed  thereon  at  10  pei 
annum,  from  the  time  they  were  rendered.  The 
mitted  the  services,  but  denied  that  they  were 
$100,  and  denied  the  claim  for  interest  altogeth 
sets  up  as  a  separate  defense  an  agreement  beb 
lant  and  Williams,  under  which  it  alleges  the  se 
performed)  by  the  terms  of  which  the  appellant 
nish  his  professional  services  whenever  needed  b; 
liams,  free  of  charge,  and  in  return  Williams  was 
api>ellant,  whenever  he  should  be  at  Dallas,  w 
wine  and  beer  free  of  charge ;  and  it  alleges  thi 
did  furnish  appellant  with  such  articles,  in  accoi 
such  agreement,  to  the  amount  of  not  less  thai 
made  no  charge  therefor  against  him. 

As  a  second  separate  defense,  the  answer  alle 
various  specified  times  said  Williams  laid  out  au' 
money  for,  and  made  loans  to  the  appellant,  at  '. 
amounting  in  the  aggregate  to  the  sum  of  $18< 
Buch  sums,  nor  any  of  them,  have  ever  been  ps 


wo  Wotcorr  v.  Maiabn. 

eeem  to  ns  not  to  require  &ny  discussion  here, 
below  refused  to  give  appellant  the  judgment 
WB8  entitled  to,  and  gave  respondent  (me  to  w1 
not  entitled.    We  are  clearly  of  tiie  opini<m  thai 

Jadgmeut  reversed,  with  costs  to  appellant. 


WOLCOTT  V.  MADDEN. 

WHm  the  finding!  show  that  ■  plaintiff  brought  suit  wi 
or  tendering  a  conveyance  of  certain  property,  aco 
ternu  of  a  certain  instrument  of  writing,  and  the  i 
was  not  entitled  to  recover,  affirmed  without  prejud 

Appeai.  from  Curry  County.  ^ 

R.  8.  Strahaa,  for  appellant. 

Gyrus  Madden,  for  resptHidenU 

By  the  Court,  Lord,  J. : 

Upon  the  issues  presented  by  this  case,  the  c 
at  the  time  of  the  execution  of  the  deed,  the  m 
to  in  the  pleadings  was  surrendered  to  the  def 
that  contemporaneously  with  the  execution  of  tl 
other  writing  was  entered  into  between  the  p 
defendant  which  gave  the  deed  the  effect  of  a  m< 
terms  of  which  allowed  the  defendant  a  reasi 
within  which  to  sell  a  certain  mine  to  pay  the  su 
and  upon  the  expiration  of  which  time  the  plai 
reconvey  the  property.  The  court  also  found  th 
had  not  been  sold,  but  did  not  find  whether  a 
time  had  expired,  and  further  that  the  plaint 
made,  or  tendered  any  conveyance  to  the  defenc 

Conceding  the  time  to  have  expired,  the  plaii 
quired  to  have  tendered  a  conveyance  of  t^e  proj 
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suing.  H«  certainly  ought  not  to  be  allowed  to  collect  the 
debt,  and  keep  the  property  also.  The  respondent  suggests 
in  his  brief  the  surrender  of  the  note  was  payment,  and  there 
was  therefore  no  debt  due  upon  which  a  mortgage  conld 
operate,  and  that  the  findings  in  this  respect  were  error. 
The  findings  show  that  the  note  was  surrendered  because  it 
was  merged  into  another,  or  higher  secant^.  The  plaintiff, 
however,  not  having  t^idered  the  deed,  there  was  no  error 
in  the  judgment  of  Uie  court,  which  must  be  affirmed  with- 
out prejudice  to  furUier  proceedings. 


•SHAW  V.  OSWEGO  IRON  CO. 

Water  Courses — Navicablb  Streams. — Where  a  stream  is  naturally  of 
suflident  size  to  float  mill  logs — and,  it  may  be,  small  boats  over 
some  portion  of  K — the  ^blic  have  a  right  to  its  free  use  for  that 
pnrpose.  Nor  is  it  essential  that  such  capacity  continue  through 
th«  year;  it  is  snfiicient  at  its  periods  of  high  water,  or  navigable 
capacity  continne  a  suflicient  length  of  time  to  make  it  useful  as  a 
highway. 

■'"'AWAN  Rights— Under  the  well  settled  principles  of  the  law,  the 
title  to  the  bed  of  such  stream  is  in  the  riparian  owners. 

«^Q^BAL  from  Clackamas  County. 

-j^y-^.-^  K.  Kelly,  for  appellant 
^5,.^  .^lias  N.  Strong,  for  respondent. 

'^b^he  Court,  Lord,  J.: 
-■^■^^  is  an  injunction  bill  brought  to  wijoin  the  defend- 
^^■^■«3»m  diverting  the  water  of  the  Tualatin  river  from  ita 
"■^^*-J  channel,  into  Sucker  lake,  for  manufacturing  per- 
'^'^  The  complainant,  Shaw,  substantially  allies  that 

•^    "tlie  owner  in  fee  of  a  certain  tract  of  land  which  for- 
^^y    "was  a  portion  of  ttie  d<H)ation  land  claim  of  Ambrose 
^^^  deceased,  and  that  the  said  land  lies  at  and  near  the 
^«e  45  Am.  Rep.  14& 
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to  a  point  more  than  twenty  miles  from  said  conflnemce  is, 
and  always  has  been  a  public  navigable  stream,  and  is  en- 
tirely within  the  state  of  Oregon.  The  qtiesti<Hi  then  pre* 
sented  by  this  record,  and  which  we  are  required  to  decide 
by  this  appeal  is,  whether  the  Tualatin  river  is,  in  the  legal 
sense,  a  public  navigable  stream.  If  it  is,  it  is  conceded 
that  the  bed  of  the  stream  is  owned  by  the  state,  and  that 
the  plaintiff's  suit,  based  on  riparian  ownership  ad  Tnedium 
fikim  aguae^  must  fail.  As  the  court  is  supposed  to  know 
judicially  the  permanent  geographical  features  of  the  coun- 
try, it  necessarily  includes  as  part  of  it,  what  are  its  public 
navigable  streams.  {Brawn  v.  Schofidd,  8  Barb.,  289; 
People  V.  The  Oancd  Apprdiaersj  38  N.  Y.,  461;  N coder- 
hoitee  V.  State,  28  Ind.,  257;  Boss  v.  Favsty  54  Ind.,  474; 
Wood  V.  Fowler,  26  Bjinsas;  1  Wharton's  Law  of  Evidence, 
sec.  839.)  And  the  courts  will  also  take  judicial  notice  of 
the  government  surveys,  and  the  legal  subdivisions  of  the 
public  lands.    {Atwater  v.  Schenck,  9  Wis.,  164.) 

We  know  tliat  the  lines  of  the  United  States  survey  have 
not  meandered  the  Tualatin  as  in  the  case  of  the  Willamette 
river,  of  which  it  is  a  tributary,  but  that  the  Tualatin  river' 
has  been  sectionized  by  the  government  surveyors  as  though 
it  had  no  existence;  that  it  has  been  sold  by  the  government 
as  land,  without  any  reservation  or  deduction  of  the  bed  of 
the  stream,  the  whole  being  computed  as  land  and  sold  as 
80  many  acres.  We  know  from  such  geographies  and  his- 
tories of  the  state  as  we  have  examined,  that  the  Tualatin  is 
not  mentioned  among  the  public  navigable  waters  of  this 
state;  that  about  a  mile  above  its  mouth  there  is  described 
a  series  of  rapids  over  which  the  water  falls  from  thirty  to 
forty  feet,  in  a  distance  of  a  quarter  of  a  mile;  that  above 
the  rapids  it  is  generally  a  narrow  and  tortuous  stream  with 
spaces  of  slack  or  sluggish  water  of  sufficient  depth   for 
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an  examination  of  the  evidence  that  during  certain  period- 
ical seasons  of  high  water  the  Tualatin  does  possess  a  quali- 
fied capacity  for  floatage,  and  that  it  is  susceptible  of  being 
used  to  float  logs  or  timber  to  market,  and,  perhaps,  to  float 
small  boats  over  certain  portions  of  it,  and  that  the  products 
of  the  forest  in  the  region  which  it  penetrates  can  be  made 
available  for  market  by  using  it  for  that  purpose.  That  it 
has,  in  fact,  been  used  for  rafting  logs  to  market,  is  mani- 
fest  from  the  decision  of  this  court  in  the  case  of  Wise  v. 
Smithy  8  Or.,  448,  as  it  is  equally  manifest  that  the  court 
considered  it  as  having  the  character  of  a  highway  far  that 
jnarpoae^  although  in  that  case  the  portion  of  the  river  used 
for  rafting  logs  was  only  four  or  five  miles  above  its  mouth. 
But  the  question  occurs:  Does  such  a  floatage  place  the 
Tualatin  upon  a  footing  with  public  navigable  waters,  so  asr 
to  confine  the  riparian  ownership  to  the  margin  of  the  river  I 
At  the  common  law,  all  rivers  in  which  the  tide  ebbs  and 
flows  are  denominated  navigable  rivers,  but  above  the  flow 
.  of  the  tide  water  when  they  are  of  sufficient  natural  depth  for 
valuable  floatage,  they  are  denominated  public  highways,  and 
the  public  have  only  an  easement  therein  for  the  purposes 
of  transportation  and  commercial  intercourse.  Accordingly, 
streams  of  water  have  been  divided  into  several  distinct 
classes.  First,  Such  rivers,  or  arms  of  the  sea  in  which  the 
^tide  ebbs  and  flows;  and  in  these,  which  are  technically 
called  navigable,  the  sovereign  is  the  owner  of  the  subjacent 
soil,  and  all  right  in  it  belongs  exclusively  to  the  public 
Second,  Such  streams  as  are  navigable  in  fact  for  boats,  ves- 
sels, or  lighters;  and  in  these,  which  are  termed  publio 
highways,  the  public  have  an  easement  for  the  purposes  of 
navigation  and  commerce,  but  the  title  of  the  subjacent 
soil  to  the  middle  of  the  stream,  and  the  rig^t  to  the  use  of 
the  water  flowing  over  it  is  in  the  riparian  owner,  subjecfe 
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to  the  superior  rights  of  the  public  to  use  it  f 
poses  of  transportation  and  trade.  Third,  Si 
as  are  so  small  or  shallow  as  not  to  be  naviga 
purpose;  and  in  these  the  public  have  no  rights 
or  othei"wise,  and  they  are  altogether  private  pre 
The  Tualatin  river  is  not  a  stream  in  which  tl 
and  flows,  and  in  the  common  law  sense  is  not  ni 
is  a  fresh  water  stream,  of  which  Lord  Hale  says, 
tise  De  Juris  Maris,  "do  of  common  right  be 
adjacent  owners,"  but  which,  neverthrfess,  ma 
servitude  to  tJie  public  interests  for  the  benefit  o 
commerce.  But  the  great  size  of  many  of  the 
rivers  of  this  country,  and  their  capability  of  na 
yond  anything  known  to  the  common  law,  hs 
some  of  the  highest  courts  of  several  of  the  stat 
to  such  rivers  the  common  law  consequences  of  r 
and  thereby  abrogating  the  common  law  distinct 
such  rivers  and  those  in  which  the  tide  ebbs  and  fl 
grants  bounded  upon  them  stop  at  the  margin  of 
The  reasons  which  these  courts  have  thought  sufii' 
tify  the  limiting  of  riparian  ownership  to  the  ma: 
rivers  and  whether  high  or  low  water  mark  is 
indicated,  are,  First,  that  when  lands  are  grai 
government  bounded  on  navigable  fresh  wat«r 
from  the  terms  of  the  grant  nothing  appears  to 
intention  of  the  government  to  part  with  the 
river,  the  grantee  does  not  take  vsgtie  ad  filum 
that  this  intention  is  sufficiently  evinced  when 
the  river  is  not  included  in  the  survey  t^  the 
surveyors;  and  Second,  that  only  so  much  of  t 
law  is  adopted  in  this  country  as  is  adapted  to  ou 
and  con^stent  with  the  spirit  of  our  institutioi 
ooiQuioD  law  doctrine  of  the  flow  and  reflow  of  t 
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criterion  for  detenniiiing  what  rivers  axe  public,  was  framed 
with  special  reference  to  the  physical  condition  of  a  country 
widely  different  from,  our  own,  and  must  necessarily  prove 
an  imperfect  standard  when  applied  to  the  great  fresh  water 
rivers  of  the  United  States,  and  is,  therefore,  inapplicable  to 
such  rivers,  and  either  forms  no  part  of  our  common  law  as 
to  them,  or  is  an  exception  to  its  principles.  As  a  result, 
these  courts  have  held  that  upon  the  large  fresh  water  rivers 
which  are  navigable  in  fact,  the  riparian  owners  do  not  take 
to  the  middle  of  the  river,  but  that  the  state  is  the  owner  of 
the  subjacent  soil,  and  the  public  have  an  easemient  in  the 
river.  (Shrunk  v.  The  PresidefUj  dbe^  14  S.  £  R.,  79; 
,CaT9cn  V.  BlaeeSy  2  Biimey,  477;  Flavmgain  v.  City  of 
Philadelphia^  42  Penn.  St.,  219;  McM<mys  v.  Oarmichaly 
8  Iowa,  57;  Haighi  v.  Keokoohj  4  id.,  215;  Tomlm  (v. 
Railroad  Co.^  82  id.j  106;  MtMser  v.  Eershleif,  42  ii.,  856; 
People  V.  Canal  Appraisers^  88  N.  Y.,  461;  Bamhridge  v. 
Shirlockj  29  Ind.,  864;  Wood  v.  Fowler^  26  Kansas,  682; 
Bullock  V.  WHson^  2  Dev.,  80;  Collins  v.  Bentbvry^  8 
Ind.,  277;  Cotes  v.  Wadlington,  1  McCord,  580;  Bailey 
V,  Railroad  Oo.^  4  How.,  389;  Thurman  v.  Morrison^  .14 
B.  Munioe,  249;  17  ii.,  867;  Benson  v.  Morrow^  61  Mo., 
350.) 

It  is  noticeable,  too,  that  for  some  time  the  supreme 
court  of  the  United  States  refused  to  declare  the  great  lakes 
and  other  navigable  fresh  water  rivers  entitled  to  be  denom* 
inated  as  navigable  waters,  and  amenable  to  admiralty  juris- 
diction. But  in  the  case  of  the  C^enesee  Chiefs  12  How., 
446,  the  oourt  overruled  the  reascmings  and  decisions  of  two 
gennations,  and  dedared  that  the  admiralty  and  maritime 
jurisdiction  given  by  the  constitution  of  the  United  States 
is  not  limited  to  the  high  seas  and  tide  waters,  or  waters 
navigable  froia  the  ocean,  but  embraces  our  great  mediter- 


Oct  1882.]         Shaw  v.  Oswseo  Ibon  Go.  879 


to  tka  Yiew  taken  by  these  courts.  Eminent  tribunals  of 
other  states,  regarding  the  binding  force  of  the  common  law 
on  which  American  jurisprudence  essentially  rests,  have 
maintained  with  great  firmness  and  learning,  as  a  part  of  it, 
the  common  law  rule  of  navigable  waters.  Nor  have  they 
deemed  the  greater  sise  of  the  American  rivers  as  furnish- 
ing any  sufficient  reason  to  depart  from  the  common  law 
rule,  which  Hosmer,  J.,  says,  ^^promotes  the  grand  ends  of 
civil  society,  by  pursuing  that  wise  and  orderly  maxim  of 
assigning  to  everything  capable  of  ownership,  a  legal  and 
determinate  owner."  They  have,  therefore,  held  to  the 
strict  application  of  the  common  law  rule  that  only  those 
rivers  in  which  the  tide  ebbs  and  flows,  limit  grants  of  lands 
adjoining  to  high  water  mark,  and  that  in  all  others,  with- 
out regard  to  size  or  capabilities  for  transportation  and 
commercial  intercourse,  the  middle  of  the  river  is  the  boun- 
dary of  lands  on  either  side.  (Adams  v.  Peaae^  2  Conn., 
481,  484 ;  Chapman  v.  Kimball^  9  icL^  89 ;  MagnoUa  v.  Mo/r- 
s/iall^  89  Miss.,  110;  Ingraha/m  v.  Wilkinson^  4  Pick.,  268; 
Comm^onwealth  v.  Chapin^  5  id.,  199;  Kmght  v.  Wilder^ 
2  Cush.,  199;  Lorman  v.  Benson,  S.Mich.,  18;  Ryan  v. 
Brown,  18  id.,  196;  Watson  v.  Peters,  26  id,,  517;  Bay 
City  Gas  Light  Co.  v.  Industricd  Works,  28  id.,  182; 
Jones  V.  Pettibone,  2  Wis.,  308;  Walker  v.  Shepardson,  4 
«i.,  486;  Manner  v.  Schutti,  18  id.,  692;  Olson  v.  Merrill, 
42  id.^  210;  Brown  v.  Chadho%ume,  81  Maine;  Granger  v. 
Avery,  64  Maine,  292;  Stewart  v.  Clark,  2  Swan.,  12; 
Gavill  V.  Chambers,  3  Ohio,  496;  Bennar  v.  Platter,  6  id., 
505;  Bhmchard  v.  Porter^  11  id.,  188;  Walker  v.  Board 
of  Public  Works,  16  id.,  640;  Jvne  v.  Pureell,  36  Ohio 
Stb,  396;  Middleton  v.  Prichard,  8  Scam.,  510;  Board  of 
Trustees  v.  Haven^  5  Oilman,  548;  City  of  Chicago  v. 
Lafi/m^  49   HI.,   117;   Braxton  v.   BruOer^  64   UL,   488; 
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these  courts  held  that  rale  to  be  inapplicable,  and  declared 
that  such  rivers'  must  be  regarded  as  public,  navigable  riv- 
ers in  law.  Manifestly,  the  Tualatin  does  not  come  within 
the  reason  of  the  courts  which  excepted  such  rivers  from 
the  strict  common  law  principle,  and  limited  riparian  own- 
ership to  the  margin  of  them..  There  can  be  no  difficulty 
in  adapting  well  established  principles  to  fresh  water 
streanls  of  the  character  and  capacity  of  the  Tualatin.  Such 
streams,  having  at  best  but  a  limited  capacity  for  floatage, 
occurring  at  regular  seasons  of  high  water,  and  at  which 
times  may  be>  useful  to  trade  and  the  interests  of  the  com- 
munity, can  be  used  as  highways  by  the  public  for  that  pur- 
pose, leaving  in  the  riparian  owners  all  rights  of  property, 
not  inconsistent  with  su<5h  use  of  the  public.  This  prin- 
ciple is  ably  declared  in  Morgan  v.  King^  18  Barb.,  288, 
in  which  the  court  say:  "The  capacity  of  a  stream  which 
generally  appears  by  the  nature,  amount,  importance  and 
necessity  of  the  business  that  can  be  done  upon  it,  must  be 
the  criterion.  A  brook,  although  it  might  carry  down  saw- 
logs  for  a  few  days,  during  a  freshet,  is  not  therefore  a  pub- 
lic highway.  But  a  stream  upon  which,  and  its  tributaries, 
8aw-l(^  to  an  unlimited  amount  can  be  floated  every  spring, 
and  for  the  period  of  from  four  to  eight  weeks,  and  for  the 
distance  of  one  hundred  and  fifty  miles,  and  upon  whiph, 
unquestionably,  many  thousands  will  be  annually  trans- 
ported for  many  years  to  come,  if  it  be  legal  to  do  so,  has 
the  character  of  a  public  stream  for  that  purpose.  The 
floating  of  logs  is  not  mentioned  by  Lord  Hale,  and  prob- 
ably no  river  in  Great  Britain  was  in  his  day,  or  ever  will 
be,  put  to  that  use.  But  h^e  such  is  common,  necessary 
and  profitable,  especially  while  the  country  is  new,  and  if  it 
be  considered  a  lawful  mode  of  using  the  river,  it  is  easy  to. 
adapt  well  settibd  principles  of  law  to  the  case."    That  this 
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mode  is  considered  lawful,  to  use  such  streamB 
pose,  leaving  in  the  riparian  owner  his  righte  : 
pose  not  incoDsistait  with  that  public  use,  is  ^ 
authority  and  in  this  state. 

In  an  early  case  in  Maine,  the  doctrine  i 
Parvis,  J.,  that  where  a  stream  is  naturally  ar 
size  to  float  boats  or  mill  logs,  the  public  have 
free  use  for  that  purpose.  {Wordsworth  v.  & 
6eld,  278;  Brovm  v.  Chadboume,  31  Mair 
the  same  rule  has  been  adopted  in  Michigan 
sin.  {Moore  v.  Sandbome,  2  Mich.,  621;  'j 
tfic,  «.  SpeecfUy,  31  Mich.,  342;  Whistler 
22  Wis.,  572.)  Nor  is  it  essential  to  the  pu 
that  such  capacity  continue  through  the  year; 
if  its  periods  of  high  water,  or  navigable  capa 
ly  continue  a  sufficient  length  of  time  to  make 
highway.  {Treat  v.  Lord,  42  Maine,  558 
Smith,  85  N.  Y.,  459;  Deidrtch  v.  N.  W.  R. 
203.)  All  these  cases  recognize  the  riparian 
the  middle  of  the  stream,  subordinate  to  tht 
ment.  In  Wise  v.  Smith,  3  Or,,  446,  this  id» 
was  recognized  as  subject  to  the  public  easen 
ing  logs  to  market,  and  the  reasoning  of  the  ] 
ities  was  quoted  and  approved.  To  the  same 
ffer  V.  Robinson,  3  Or.,  458,  in  which  it  is  1 
stream  in  this  state  on  the  waters  of  which  Ic 
can  be  floated  to  market,  that  they  are  public 
that  purpose;  that  it  is  not  necessary  that  thej 
the  whole  year  for  that  purpose  to  constitui 
It  is  sufficient  If  they  can  be  used  for  floatinj 
ing  the  seasons  of  high  water.  There  is 
gestion  that  the  bed  of  such  streams  is  owned 
on  the  contrary,  the  doctrine  of  the  law,  aa  «p 
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cases,  and  the  authorities  cited  and  approved,  recognize  the 
right  of  the  riparian  owner  to  .the  middle  of  the  stream, 
subject  only  to  the  public  servitude.  It  is,  perhaps,  proper 
to  remark  that  the  facts  of  this  case,  not  coming  within  the 
exception  to  the  common  law  principle  adopted  by  some  of 
the  courts  of  the  Union,  no  opinion  is  intended  to  be  ex- 
pressed upon  that  point  As  a  consequence,  however,  of 
the  law  applicable  «to  this  case,  the  decree  of  the  court  be- 
low must  be  reversed  and  the  defendant  enjoined  from  di- 
verting the  waters  of  the  Tualatin  from  its  natural  channel, 
and  it  is  so  ordered. 
Decree  reversed. 


CITY  OF  PORTLAND  v.  KAMM. 

Stseet  Improvements — Damages,  How  Estimated. — ^The  damages  for 
laying  out  and  establishing  a  public  street  across  the  lands  of  an 
individual  should  be  estimated  according  to  the  probable  condition 
thereof  after  the  street  shall  have  been  opened,  improved  and 
rendered  fit  for  use  for  ordinary  street  purposes.  The  cost  of  such 
opening  and  improvement,  although  charged  exclusively  against  the 
land  fronting  and  abutting  upon  such  street,  by  charter  provision, 
cannot  be  considered  in  estimating  the  amount  of  damages;  such' 
charge  being  in  the  nature  of  a  tax  imposed  upon  the  ownership 
in  the  land  for  the  purposes  of  municipal  government,  and  having 
no  natural  connection  whatever  with  the  injury  to  the  land  itself, 
occasioned  by  the  opening  and  improvement  of  the  street.  The 
damages  to  the  entire  lot  or  tract  are  to  be  estimated. 

Idem — Evidence. — The  probable  grade  and  condition  of  the  street, 
when  opened,  improved  and  rendered  fit  for  public  use,  are  proper 
subjects  for  the  consideration  of  the  jury  in  estimating  such 
damages;  and  for  this  purpose  it  is  competent  to  prove  the  of- 
ficially established  grades  of  adjacent  or  connecting  streets;  and 
also  to  prove  by  qualified  witnesses  the  existing  grades,  on  the  pro^ 
posed  street,  and  the  changes  necessary  to  render  it  practicable. 

Appeal  from  Multnomah  County. 

Dolphj  Bronaugh^  Dolph  <6  Simony  for  appellant. 

8.  TT.  Bice^  for  respondent  Kamm. 
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By  Ae  Court,  Watson,  C.  J. : 

This  was  an  appeal  to  the  circuit  court  from  an  assess- 
ment of  the  damages  and  benefits  occasioned  by  the  exten- 
sion of  Salmon  street  through  a  tract  of  land  belonging  to 
the  appellant,  in  the  city  of  Portland.  From  the  decision 
of  the  circuit  court  on  such  appeal,  the  cause  has  been  ap- 
pealed to  this  court.  A  question  has  been  presented  as  to 
the  meaning  and  constitutionality  of  sec.  7  of  the  act  of 
December  19,  1866,  entitled  "An  act  to  authorize  the  city 
of  Portland  to  open,  lay  out  and  widen  streets  and  alleys, 
and  to  appropriate  private  property  therefor,"  which  section 
provides  that  any  number  of  persons,  affected  by  the  assess- 
ment of  damages  or  benefits,  arising  out  of  the  appropria- 
tion of  land  for  a  public  street  or  alley,  may  "join"  in  an 
appeal  therefrom  to  the  circuit  court,  and  that  "all  such  ap- 
peals from  such  assessments  shall  be  tried  as  one  action,  and 
the  only  question  to  be  determined  by  such  appeal  shall  be 
the  qu^tion  of  damages  and  benefits;"  also  a  question  as  to 
the  proper  practice,  in  such  cases,  in  regard  to  the  allow- 
ance of  peremptory  challenges,  by  the  several  defendants, 
during  the  formation  of  the  jury  to  determine  the  amount 
of  damages  and  benefits  resulting  to  each. 

But  as  the  provisions  of  this  section  has  been  repealed, 
and  we  have  concluded  that  the  decision  of  the  circuit  court 
must  be  reversed  on  other  grounds,  we  shall  not  attempt  to 
discuss  or  determine  either  of  the  questions  aUuded  to. 

The  first  assignment  of  error  which  we  deem  it  necessary 
to  notice,  relates  to  the  ruling  of  the  circuit  court,  allowing 
the  respondent's  counsel  to  ask  H.  S.  Allen,  one  of  the 

■ 

respondent's  witnesses,  the  following  question:  "What,  in 
your  opinion,  is  the  damage  to  that  portion  of  the  tract  of 
land  belonging  to  defendant  Kamm,  which  lies  within  100 
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feet  of  the  proposed  street  by  reason  of  laying  out  of  said 
street;  you  may  state  separately  the  damages  to  those  por- 
tions lying  on  each  side  of  the  proposed  street)"  The  appel- 
lant's comisel  objected  to  the  question  as  ^incompetent  and 
irreleYant.''  We  cannot  see  that  it  was  either.  It  may  not 
have  gone  far  enough,  but  it  certainly  was  ^'oompetent  and 
relevant"  as  far  as  it  did  go.  The  appellant  was  entitled  to. 
all  the  damages  resulting  to  his  entire  tracts  and  it  would 
have  been  error  in  the  circuit  court  to  haye  limited  the  in- 
vestigation to  any  portion,  or  within  any  boundaries  not 
including  the  whole }  but  the  ruling  in  question  involves,  no 
such  restriction.  The  limit  of  100  feet  prescribed  in  sec.  4 
of  the  act  above  mentioned,  does  not  apply  to  a  case  like  the 
present.  This  seems  plain  enough  from,  the  mere  reading 
of  the  section  itself.  But  inasmudi  as  it  does  not  appear 
from  the  record  that  any  of  the  rulings  of  the  circuit  court, 
of  which  appellant  complains,  was  predicated  upon  a  differ- 
ent construction  of  the  provisions  of  this  section,  the  assign* 
ment  of  error  we  have  been  considering  cannot  besuistained. 
The  objections  urged  by  the  appellant  here  to  the  instruc- 
tions given  by  the  circuit  court  to  the  jury  <hi  the  trial,  and 
excepted  to  by  him',  appear  to  us  wholly  untenable.  As  we 
understand  them,  they  embody  the  principle  that  the  amount 
of  damages  should  be  estimated  according  to  the  probable 
condition  of  the  appellant's  land  after  the  street  shall  have 
been  opened,  improved,  and  rendered  fit  for  use  for  ordinary 
street  purposes;  and  that  the  jury  could  not  take  into  con- 
sideration the  probable  cost  and  expense  of  opening  and 
improving  the  street  in  estimating  his  damages.  Although 
such  costs  and  expenses,  under  the  city  charter,  are  changed 
excliasively  upon  the  land  fronting  and  abutting  on  saeh 
street,  still  it  cannot  be  said  that  they  cJonstitilte  any  part 
of  the  damages  to  the  land,  resulting  from  the  establishment 

Z.  Oro.- 
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and  opening  of  the  public  street  through  it.  This  charge  is 
in  the  nature  of  a  tax  imposed  by  the  municipal  goTem- 
ment)  to  enable  it  to  open  and  improve  the  public  streets. 
It  has  no  natural  connection  whatever  with  the  injury  done 
to  the  land  itself  by  the  opening  and  improvement  of  such 
streets.  It  is  plain  that  if  the  appellant  could  get  the 
amount  of  such  cost  and  expenses  from  the  city,  in  this  pro- 
ceeding, that  he  would  escape  the  burden  imposed  upon  the 
ownership  of  land  which  fronts  and  abuts  upon  public 
streets,  to  furnish  the  necessary  means  for  their  opening 
and  improvement  But  it  is  not  so  apparent  how  the  city 
might  proceed,  under  the  circumstances  supposed,  to  pro- 
cure the  necessary  means  for  accomplishing  those  object& 
The  testimony  of  W.  S.  Chapman,  formerly  city  surveyor, 
and  the  table  of  street  grades  established  by  the  municipal 
authority  in  connection  with  the  map  of  the  proposed  street 
and  adjacent  blocks,  and  streets  made  by  Chapman  as  city 
surveyor,  and  showing  the  established  grades  of  adjacent  and 
connecting  streets,  as  well  as  the  existing  grades  of  such  pro- 
posed street,  ascertained  by  actual  measurement,  offered  by 
the  appellant  as  evidence  on  his  own  behalf  at  the  trial,  and 
excluded  by  the  circuit  court  upon  the  objection  of  respond- 
entia coimsel  for  incompetency  and  irrelevancy,  seem  to  us 
to  have  been  clearly  admissible,  under  the  law,  and  in  accord- 
ance with  the  principle  announced  in  the  first  portion  of  the 
foregoing  instructions  to  the  jury.  The  probable  grade  and 
condition  of  the  street,  when  it  should  be  opened,  improved 
and  rendered  fit  for  use  for  ordinary  street  purposes,  were 
not  only  proper  but  necessary  subjects  for  the  consideration 
of  the  jury,  in  estimating  the  amount  of  damages  to  result 
from  the  establishment  of  the  street  through  the  land  of  the 
appellant.  The  witness.  Chapman,  was  shown  to  be  a  com- 
petent and  experienced  civil  engineer  and  surveyor,  and  to 
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have  been  city  surveyor  for. many  years.  As  suoh  officer, 
he  had  located  and  surveyed  the  proposed  street  in  question, 
ascertained  the  grade  at  various  points,  made  the  map  re- 
ferred tp,  and  marked  upon  it  the  grade  so  ascertained  by 
him.  The  circuit  court  refused  to  allow  said  table  of  grades 
and  map  to  be  given  in  evidence  before  the  jury,  and  refused 
to  allow  the  witness  to  testify  as  to  the  grade  upon  which 
said  street  would  have  to  be  constructed  to  render  it  of  any 
practical  utility  as  a  public  street  This  evidence  all  tended 
to  prove  what  the  grade  of  the  proposed  street  would  be, 
when  opened  up,  improved  and  made  practicable;  and  its 
rejection  was  material  error.  (Wills  on  Eminent  Domain, 
sees.  162,  180,  195;  Chandler^  et  dL.  v.  Jaraaica  P(md 
Aqiteduct^  125  Mass.,  552;  FeUows  v.  New  Haven,  44 
Conn.,  240.)  The  judgment  is  therefore  reversed  and  case 
remandedi 
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EviOBKCE — ^Burden  op  Proof. — An  instruction  to  the  jury  that  "the  bur- 
den of  proof  is  on  the  plaintiff;  he  has  the  laboring  oar,  and  the 
evidence  on  his  side  must  preponderate;  if  the  evidence  is  equally 
balanced  the  defendant. is  entitled  to  a  verdict,"  is  not  necessarily 
a  fatal  misdirection,  even  though  a  complete  affirmative  defense  is 
set  up  in  the  answer,  and  put  in  issue  by  the  reply.  In  the  absence 
of  any  application,  on  the  part  of  the  plaintiff,  for  more  specific 
instructions  upon  the  point,  and  of  any  specific  exception  on  the 
ground  of  its  generality,  this  court  will  presume,  on  appeal,  that 
such  instruction  was  intended  and  understood,  by  all  parties  at  the 
trial,  to  apply  only  to  the  affirmative  allegations  in  the  complaint, 
and  could  not,  therefore,  have  misled  the  jury. 

Afpsal  from  Multnomah  County. 
/.  0.  Mareland,  for  appellanii 
H.  T.  Bingham^  for  respondent. 
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By  the  Court,  Watson,  C.  J. : 

This  action  was  brought  to  recover  a  balance  of  two  hun- 
dred dollars  claimed  to  be  due  on  a  building  contract.  The 
original  contract  was  in  writing,  but  the  complaint  alleges 
a  subsequent  parol  modification  in  respect  to  the  manner  of 
finishing  the  window-blinds,  and  performance  accordingly. 
The  answer  denies  the  alleged  subsequent  modification  and 
performance,  and  sets  up  as  a  separate  defense  the  failure 
of  the  plaintiff  to  comply  with  the  m-iginal  contract  in  re- 
gard to  said  blinds,  and  an  agreement  between  him  and  the 
defendant,  made  after  such  failure,  that  the  defendant 
should  pay  the  plaintiff  thirty  dollars  for  extra  woA,  and 
all  the  contract  price,  except  said  sum  of  two  hundred  dol- 
lars, which  he  was  to  retain  until  the  plaintiff  should  re- 
move the  window-blinds  he  had  placed  upon  the  building, 
and  replace  them  by  new  blinds  properly  made,  vami^ed, 
&c.;  and  that  defendant  made  the  payments  accordingly, 
but  plaintiff  has  not  performed,  nor  offered  to  perform,  his 
part  of  such  new  agreement.  These  allegations  in  the  an- 
swer are  put  in  issue  by  the  reply. 

The  cause  having  been  submitted  to  a  jury,  a  verdict  was 
returned  for  the  defendant,  upon  which  judgment  was  reg- 
ularly entered  in  his  favor.  The  plaintiff  has  appealed  from 
this  judgment,  assigning  as  errors  certain  instructions  given 
the  jury  at  the  trial.  These  instructions  are  four  in  num- 
ber, but  as  the  correctness  of  the  first  three  must  be  deter- 
mined, as  respondent's  counsel  have  aptly  suggested  in  their 
brief,  from  an  examination  of  the  terms  of  the  contract, 
rather  than  from  a  consideration  of  any  legal  principle  in- 
volved, little  need  be  said  respecting  them  except  that  tiiey 
seem  entirely  consistent  with  its  provisions, 

« 

The  parties  having  seen  fit  to  stipulate  in  express  terms 
that  the  appellant  should  finish  the  window^-hUnds  ^iu  tha 
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best  and  most  wo3rkmanUk0  manner,'',  and  that  th€(7  sdbbould 
be  ^^fnaali  and  dean  upon  <sompl6tioja  of  the  building/'  theaa 
particular  specifications  taken  altogether  must  be  regarded 
as  of  the  very  substance  of  his  undertaking,  and  not  to  be 
omitted  in  a  substantial  performance.  And,  as  we  under- 
stand the  instruction  upon  which  this  question  arises,  it 
goes  po  farther  than  this,  i.  ^.,  that  a  failure  in  respect  to 
all  these  particulars  would  bar  a  recovery  on  the  contract 
The  principal  contention  here,  however,  is  over  the  fourth 
instruction.  It  is  in  these  words:  '^In  this  cause  the  bur- 
den of  proof  is  on  the  plaintiff.  He  has  the  laboring  oar, 
and  the  evidence  on  his  side  must  preponderate.  If  the 
evidence  is  equally  balanced,  the  defendant  is  entitled  to 
a  verdict" 

It  is  manife^  that  if  this  instruction  applies  to  every  ma- 
terial issue  in  the  case,  it  embodies  a  fatal  error,  as  the  bill 
of  exceptions  shows  that  the  only  evidence  introduced  at 
the  trial,  as  to  the  affirmative  allegations  in  the  answer,  was 
the  testimony  of  the  appellant  and  respondent,  each  in  his 
own  behalf,  which  was  in  direct  0(mflict,  without  any  at- 
tempt at  corroboration  or  impeachment  on  the  part  of  either. 
But  it  does  not  expressly  so  apply,  and  may  well  be  limited 
to  the  affirmative  allegations  in  the  complaint,  which  are 
denied  in  the  answer.  The  court  below  could  have  intend- 
ed no  more  than  this,  and  in  the  absence  of  any  application 
on  the  part  of  the  appellant  for  more  specific  instructions 
upon  the  subject,  and  of  any  specific  exception  to  the  in- 
struction on  the  ground  of  its  generality,  we  are  warranted 
in  presuming,  on  appeal,  that  the  limitations  upon  its  appli- 
cability above  suggested,  must  have  been  understood  and 
acquiesced  in  by  all  parties  on  the  trial,  and  that  it  could 
not  therefore  have  misled  the  jury  to  the  appellant's  detri- 
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ment    The  case  of  Bain  v.  Doran^  64  Penn.  St.,  124,  cited 
by  counsel  for  respondent,  dearly  supports  this  principle. 
Judgment  affirmed. 
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Practice— Transcript  on  Appeal  fkoh  an  Order  on  a  Motion.— AfR- 
davits  or  other  documents,  properly  filed  and  considered  by  the 
court  below,  on  the  hearing  of  a  motion  for  an  order,  allowing  a 
warrant  to  issue  to  the  sheriff,  for  the  abatement  of  a  private  nuis- 
ance, under  sec.  330  of  the  civil  code,  constitute  parts  of  the  record 
of  such  proceeding,  without  being  made  such  by  a  bill  of  exceptions. 
There  is  no  technical  record  or  ** judgment  roll"  in  such  cases,  the 
statute  not  having  prescribed  of  what  is  shall  consist;  therefore  it 
included  all  papers  properly  filed  in  the  court  below. 

Nuisance — Private,  to  be  Abated  by  the  SHERiFF.-*-Unless  it  appears 
on  the  hearing  of  such  motion  that  the  nuisance  has. ceased,  or  that 
the  remedy  by  abatement  would  be  inadequate,  it  becomes  the  im- 
perative duty  of  the  court  to  order  the  issuance  of  the  warrant 
The  court  has  no  authority  to  direct  the  defendant  to  abate  the 
nuisance  established  on  the  trial,  or  prescribe  the  mode  in  which 
it  shall  be  done.  Its  jurisdiction  extends,  in  a  proper  case,  to  mak- 
ing the  order  allowing  the  warrant  to  issue,  only  leaving  to  the 
officer  the  responsibility  of  executing  it  properly. 

Idem. — It  is  the  duty  of  the  sheriff  under  such  warrant  to  abate  th' 
nuisance  with  as  little  injury  to  the  defendant  as  possible.  For  an^ 
unnecessary  damage  he  would  be  liable  to  the  injured  party. 

Damages — Proceedings  of  Court  after  Judgment. — ^In  an  action  fa 
damages  for  a  private  nuisance,  where  the  plaintiff  recovers  a  ver 
diet,  and  judgment  is  entered  tliereon  in  his  favor,  and  the  recorr* 
does  not  show  on  its  face  the  particular  nuisance  established  by 
the  verdict,  it  is  competent  for  the  court  in  which  the  trial  was  had, 
in  making  the  order  allowing  a  warrant  to  issue  for  its  abatement 
to  identify  such  nuisance  by  means  of  its  own  knowledge  of  the 
evidence  introduced  on  the  trial,  and  applicable  to  the  issues  made 
in  the  pleadings. 

Appeal  from  Marion  Couniy^ 

Shaw  (&  Burnett^  for  appellant. 

Issue  was  joined  in  the  pleadings  upon  the  question  as  tc 
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whether  or  .not  defendant's  ditch  was  a  nuisance  to  plaintiff. 
Snch  being  the  case,  we  contend  that  the  general  verdict  of 
the  jury  '^or  the  plaintiff"  was  a  decision  of  all  the  issues 
of  the  action  in  favor  of  the  plaintiff — among  others,  that 
the  ditch  was  a  nuisance*  (Code,  p.  261,  sec  766,  subd.  18; 
Torrence  v.  Strong^  4  Or.,  89;  Reed  v.  Gentry j  7  Or.,  497.) 

In  addition  to  this,  the  section  of  the  code  under  which 
the  action  was  brought,  expressly  authorizes  the  allowance 
of  a  motion  to  abate  the  nuisance  whenever  the  plaintiff 
shall  recover  a  judgment  for  damages,  and  says  such  motion 
"shall  be  allowed  of  course."    (Code,  p.  179,  sea  330.) 

The  existence  of  the  nuisance  having  thus  been  estab- 
lished by  the  result  of  the  trial,  it  was  the  plain  duty  of  the 
court  below,  under  sec.  380,  aupra^  on  motion  of  plaintiff 
to  that  end,  to  grant  an  order  allowing  a  warrant  to  issue  to 
the  sheriff  directing  him  to  abate  the  nuisance.  {Marsh  v. 
TruUinger^  6  Or.,  356;  Surge  v.  Underwocdj  6  CaL,  45; 
Weimar  v.  Lowery^  11  Cal.,  104.) 

A  general  verdict  is  sufficient  foundation  for  such  a  mo- 
tion. {Blood  V.  Light,  31  Cal.,  116.)  We  think  the  court 
below,  in  the  absence  of  a  cross  motion*  and  undertaking  by 
the  defendant,  (code,  sec.  332)  should  have  ordered  a  war- 
rant for  a  general  abatement  to  issue,  and  that  not  to  the 
defendant,  but  to  the  sheriff. 

/.  A.  Stratton,  for  respondent. 

The  jury  found  simply  that  plaintiff  was  damaged  $10. 
It  is  a  well  established  principle  that  a  person  whose  land  is 
unlawfully  flowed  by  another  has  no  right  to  do  any  unnec- 
essary injury  to  the  adverse  party.  He  may  abate  the 
nuisance,  but  that  may  be  a  very  different  thin|r  frcan.  the 
total  destruction  of  the  ditch  or  dam  that  caused  it.  The 
abatement  should  be  limited  to  its  necessities,  and  should 
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do  the  least  practicable  injury  to  the  object  which  creates 
the  grievance.  {State  v.  Moffetty  1  Greexi.,  347;  ii,  848.) 
Upon  the  allegations  of  the  c(»nplaint  taken  in  conjuncticMi 
with  the  trivial  amount  of  the  damages  found  by  the  jury 
the  natural  inference  would  be  that  the  ditch  was  not  a  nuis- 
ance at  all^  but  that  the  plaintiff  had  been  only  nominally 
damaged  by  some  casual  and  temporary  neglect  of  ttie  plain- 
tiff. {Bloomhuff  V.  The  State,  8  Blackf.,  204;  Brightman 
«.  Bristol^  65  Me.,  429.) 

The  statute  provides  (code,  p.  179,  sec.  880)  that  "if 
judgment  be  given  for  the  plaintiff  in  such  action  («.  ^.,  for 
damages)  he  may,  in  addition  to  the  execution  to  enforce 
the  same,  on  motion,  have  an  order  allowing  a  warrant  to 
issue  to  the  sheriff  to  abate  such  nuisance."  It  was  sufficient 
for  the  court  to  pronounce  the  judgment  of  the  law.  The 
award  of  execution  need  not  be  mentioned  in  the  judgment, 
for  it  is  the  consequence  of  the  judgm^it.  The  issuance  of 
the  execution  is  a  mere  ministerial  act  to  be  performed  by 
the  clerk.  No  special  form  of  judgment  was  necessary. 
{Lewis  V.  Watrovs,  7  Neb.,  478;  Church  v,  Oro89many  41 
Iowa,  878;  Barrett  v.  Garrigan,  16  Iowa,  47») 

By  the  Court,  Watson,  C.  J.: 

This  action  was  brought  under  the  provisions  of  title  2  of 
chap.  4  of  the  civil  code,  for  damages  alleged  to  have  bewi 
caused  by  a  private  nuisance,  affecting  the  use  and  enjoy- 
ment of  real  property.  Section  880  of  this  title  is  as  fol- 
lows: "Any  person  whose  property  is  affected  by  a  private 
nuisance,  or  whose  personal  enjoyment  thereof  is  in  like 
manner  thereby  affected,  may  maintain  an  .acti<Hi  at  law  for 
damages  therefor.  If  judgment  be  given  for  the  plaintiff 
in  such  action,  he  may,  in .  addition  to  the  execution  to  en- 
force  the  8ame,..oa  motion,  have  an  order  allowing  a  warrant 
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to  issue  to  the  sheriff  to  abate  such  nuisance.  Such  motion 
must  be  made  at  the  term  at  which  judgment  is  given,  and 
shall  be  allowed,  of  course,  unless  it  appear  at  the  hearing 
that  the  nuisance  has  ceased,  or  that  such  remedy  is  inade- 
quate to  abate  or  prevent  the  continuance  of  the  nuisance; 
in  which  latter  case  the  plaintiff  may  proceed  in  equil^  to 
have  the  defendant  enjoined."  The  complaint  was  filed 
September  12,  1881.  After  alleging  the  incorporation  of 
the  respondent,  the  appellant's  ownership,  in  fee  simple,  and 
possession  of  the  premises  described  therein  since  October 
8,  1879,  the  complaint  charges,  ^'that  defendant  has  contin- 
uously, since  the  first  day  of  November,  1879,  maintained 
and  kept  in  operation,  and  does  now  maintain  and  keep  in 
operation,  upon  and  adjoining  to  plaintiff's  said  lands,  a 
large  ditch  full  of  water;  that  all  of  plaintiff's  said  lands 
lying  adjacent  to  said  ditch  are  now,  and  at  all  the  dates 
herein  mentioned,  have  been  used  and  occupied  by  plain- 
tiff for  agricultural  purposes;  that  between  the  1st  day 
of  November,  1879,  and  the  1st  day  of  May,  1881,  by  rea- 
son of  the  negligence  and  carelessness  of  defendant,  in  the 
construction  and  management  of  its  said  ditch,  the  drainage 
of  plaintiff's  said  lands  was  greatly  obstructed  and  impaired, 
and  a  large  portion  of  plaintiff's  said  lands  was  overflowed 
with  water,  and  rendered  wholly  unfit  for  cultivation,  and 
plaintiff's  growing  grain  thereon  was  destroyed,  to  the  dam- 
age of  plaintiff  in  the  full  sum  of  one  thousand  dollars ;  tha;t 
by  reason  of  the  defective  and  improper  construction  of  said 
ditch,  and  the  negligence  and  x;^relessness  of  defendant. in 
the  management  thereof,  said  ditch  has  become,  and  now  is, 
a  nuisance,  and  continual  cause  of  damage  to  plaintiff,  for 
the  reason  that  it  continually  obstructs  the  natural,  and 
necessary  drainage  of  plaintiff's  said  lands,  ajad  often  causes 
a  large  portioa  of  said  lands  to  be  overflowed  with  wat^; 
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that  plaintiff  has  often  requested  and  notified  defendant, 
prior  to  the  commencement  of  this  action,  to  abate  said 
nuisance,  and  to  so  repair  and  change  said  ditch  that  plain- 
tiff would  not  be  damaged  thereby,  but  defendant,  though 
so  requested  and  notified  as  aforesaid,  fails,  neglects  and 
refuses  to  abate  said  nuisance."  The  prayer  is  for  judg- 
ment for  one  thousand  dollars  damages,  together  with  costs 
and  disbursements  of  the  action,  and  for  an  order  that  said 
nuisance  be  abated. 

Most  of  the  material  allegations  in  the  complaint  are  de- 
nied in  the  answer.  In  addition  to  the  denials,  the  answw 
contains  some  averments  of  new  matter  as  separate  defenses 
which  are  put  in  issue  by  the  reply.  The  issues  thus  formed 
were  tried  by  a  jury,  and  a  general  yerdict  returned  for  the 
appellant,  assessing  his  damages  at  ten  dollars;. for  which 
amount  the  court  rendered  judgment  in  his  favor.  The 
appellant  then  moved  the  court  for  an  order  allowing  a  war- 
rant to  issue  to  the  sheriff  to  abate  such  nuisance,  under  the 
provisions  of  the  section  above  quoted,  but  specifying,  in 
such  motion,  the  particular  mode  of  executing  such  warrant. 
To  this  motion  he  added  another  upon  the  same  sheet  of 
paper  as  follows:  ^Tlaintiff  further  and  separately  moves 
the  court  to  grant  an  order  allowing  a  warrant  to  issue  to 
the  sheriff  of  Marion  county,  Oregon,  directing  him  to 
abate  the  nuisance  complained  of  in  plaintiff's  complaint  as 
being  caused  by  defendant's  ditch ;  this  further  and  separate 
motion  being  based  upon  the  judgment  given  for  the  plain- 
tiff in  this  action."  Upon  the  hearing  of  this  motion,  affi- 
davits were  introduced  on  behalf  of  the  appellant  to  show 
what  changes  and  improvements  in  the  resp<mdent's  ditch 
would  be  necessary  to  remove  the  nuisance  complained  ol 
The  order  determining  the  motion  recites  that  the  same  was 
made  by  the  court  ^^alter  hearing  the  allegations  and  prooli 
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of  the  parties  and  the  arguments  of  counsel,  and  viewiag 
said  ditch  and  the  premises  affected  thereby."  This  order 
directed  the  respondent  to  cut  its  ditch  to  a  specified  deptJi 
and  grade  over  one  portion;  to  raise  the  embankment  along 
another  portion;  to  construct  several  flumes  of  certain 
dimensions^  respectively,  at  various  points  specified  in  the 
order,  and  also  a  waste  gate;  and  enjoined  the  defendant 
from  using  the  ditch  for  conveying  water  to  its  mill  until 
said  nuisance  should  be  abated  as  therein  prescribed.  From 
the  decisio  yf  the  court,  on  this  motion  the  appeal  is 
brought 

That  an  appeal  will  lie  from  such  aa  order  under  section 
625  of  the  code  of  civil  procedure  is  not  questioned.  Bat 
the  respondent  claims  that  the  affidavits  filed  upon  the  hear- 
ing of  the  motion  in  the  court  below,  not  having  been  made 
a  part  of  the  record  by  a  bill  of  exceptions,  cannot  be  con- 
sidered here,  but  should  be  stricken  out  of  the  transcript. 
We  have  uniformly  held  that  upon  appeals  from  judgments 
and  decrees,  only  the  technical  record  or  judgment  roll,  pre- 
scribed by  section  269  of  tbe  code,  could  be  considered. 
(Oregonian  Railway  Co.  v.  Lynden  Wright^  March  term, 
1882y  p.  162  of  this  volume.)  But  on  the  other  hand,  where 
the  statute  has  not  prescribed  what  the  record  shall  contain, 
as  in  the  case  of  proceedings  resulting  in  ''fiinal  orders," 
which  are  neither  judgments  nor  decrees,  but  which  are  to 
be  deemed  such  for  the  purpose  of  review,  under  said  sec 
525,  we  have  held  the  record  to  consist  of  all  papers  and 
documents  properly  filed  and  before  the  court,  ia  the  pro- 
ceeding below,  under  section  280.  {Page  v.  Fwley,  March 
term,  188L)  The  distincdoii  clearly  renders  it  necessary 
to  overmle  A/e  motion  to  strike  such  affidavits  from  the 
tnmseript  The  importance  of  retaining:  this  portion  of  the 
tza9iflcrii>t  is  apparent.     Otherwise  how  could  this  comb 
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determine,  on  the  appeal,  that  it  did  not  appear  to  the  cir- 
cuit court  on  the  hearing  of  the  motion  for  the  order  allow- 
ing a  warrant  to  issue  to  the  sheriff,  to  abate  the  nuisance 
complained  of,  that  such  nuisance  had  ceased,  under  section 
330,  above  quoted?  Or,  that  it  did  not  appear  on  such 
hearing  that  the  remedy  by  abatement  would  be  inadequate, 
under  the  same  section?  In  either  case,  it  would  not  have 
been  error  in  the  circuit  court  to  enforce  the  order  allowing 
the  warrant  to  issue.  Without  any  record  of  what  did  ap- 
pear at  the  hearing,  we  should  be  compelled  to  presume,  in 
support  of  the  correctness  of  the  order  appealed  from,  that 
one  or  the  other  of  these  facts  did  appear  on  the  hearing  of 
the  motion. 

With  these  affidavits  before  us,  we  have  no  difficulty  in 
deciding  that  neither  of  such  facts  did  so  appear  to  the  cir- 
cuit court.  The  statute  declares  that  in  such  a  case  the 
order  directing  the  warrant  to  issue  to  the  sheriff  "shall  bo 
allowed  of  course."  (Section  330,  supra.)  The  circuit  oonrt 
did  not  allow  such  order  in  the  case  at  bar.  Its  attempted 
directions  to  the  respondent  were  in  no  sense  the  equivalent 
of  such  order,  and  were  clearly  beyond  its  jurisdiction.  Its 
authority,  in  the  premises,  were  derived  from  the  statute, 
which  permitted  but  one  of  two  courses:  Either  to  allow 
the  order,  or  disallow  it,  as  the  facts  developed  upon  the 
hearing  of  the  motion  rendered  proper,  in  view  of  the  pro- 
visions of  said  section.  In  the  former  case,  the  court  was 
authorized  by  section  332  to  stay  the  issuance  of  the  war- 
rant upon  seasonable  application  by  the  defendant^  and  its 
giving  an  undertaking  as  therein  prescribed,  for  a  period 
not  exceeding  six  months,  to  enable  the  defendant  to  abate 
the  nuisance  itself.  But  the  court  had  no  authority  to  di- 
rect the  defendant  to  abate  the  nuisance,  or  even  to  slay 
the  issuance  of  the  warrant  (assuming  that  this  was  a  {ifo- 
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per  case  for  the  allowance  of  the  order)  except  upon  the 
conditions  prescribed  in  the  statute  itself.  The  failure  of 
the  circuit  court  to  allow  the  order  upon  the  state  of  facts 
disclosed  by  the  record  in  the  case,  was  equivalent  to  a  re- 
fusals {Thompson  v.  McKay y  41  Cal.,  221;  Johnson  v. 
Murphy  J 17  Tex.,  216.) 

The  fact  that  the  appellant  speciiSed  in  one  part  of  his 
motion  for  the  order  the  particular  mode  in  which  he  wished 
the  court  to  direct  the  execution  of  the  warrant,  cannot  be 
held  to  obviate  the  effect  of  such  refusaL  He  was  entitled 
to  the  allowance  of  the  order  for  the  issuance  of  the  warrant, 
although  he  had  no  right  to  ask,  and  the  court  had  no  power 
to  grant  it,  with  qualification  as  to  the  manner  of  its  execu- 
tion in  the  hands  of  the  ^eriff.  By  asking  too  much,  he 
certainly  did  not  debar  himself  from  insisting  upon  the 
relief  he  was  clearly  entitled  to.  The  different  matters  em- 
braced withiU'  the  motion  were  readily  severable.  The  posi- 
tion that  the  circuit  court  substantially  granted  the  relief 
asked  for  in  the  appellant's  motion,  is  plainly  indefensible. 
It  did  not  order  the  issuance  of  a  warrant  to  abate  the  nuis- 
ance at  all.  It  sidnply  directed  the  defendant  to  abate  it, 
in  a  particular  mode  prescribed  by  it — a  direction  it  had 
neither  authority  to  give,  nor  power  to  enforce.  But  it  is 
farther  contended  on  behalf  of  the  respondent,  that  the 
pleadings  and  verdict  are  of  such  a  nature  that  the  circuit 
court  could  not  have  determined  what,  if  any,  nuisance  was 
found  by  the  jury  to  exist;  and  could  not  for  this  reason 
have  specified  any,  in  a  warrant  to  the  sheriff,  had  it  ordered 
one  issued  so  that  the  officer  would  know  from  the  warrant 
itself  what  his  duty  was.  There  is,  however,  but  one  nuis- 
ance charged  in  the  complaint,  and  that  is  the  ditch  itself. 
It  is  true  it  is  alleged  that  the  ditch  has  become  such  nuis- 
ance, through  '^ionproper  and  defective  construction,"  ^^neg- 
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ligent  and  careless  management,"  &c.  But  notwithstanding, 
it  is  the  ditch  itself,  so  constructed  and  managed  by  the 
defendant,  that  is  alleged  to  be  a  nuisance.  The  ditch  so 
constructed  and  managed  by  the  defendant  is  alleged  in  the 
complaint  to  ^'obstruct  the  natural  and  necessary  drainage" 
of  the  appellant's  lands,  and  thereby  cause  a  large  portion 
of  such  lands  to  overflow  with  water;  and  the  injury  thus 
caused  to  his  lands,  he  contends,  renders  the  ditch  itself  a 
private  nuisance.  The  fact  that  the  defendant  might  so 
alter  the  construction  and  management  of  its  ditch  as  to 
render  it  no  longer  objectionable,  does  not  prevent  its  being 
considered  a  nuisance,  in  its  existing  state.  If  the  ditch 
itself  was  operated  in  any  manner  it  was  capable  of,  by  the 
defendant,  actually  caused  the  injury  of  which  appellant 
complains,  it  was  the  nuisance;  and  any  verdict  for  dam- 
ages, however  small,  necessarily  settled  its  character  as 
such. 

As  to  the  ability  or  power  of  the  circuit  court  to  designate 
in  its  order  allowing  the  warrant  to  issue  the  particular 
nuisance  to  be  abated,  there  can  be  no  serious  question. 
That  court  is  presumidd  to  have  knowledge  of  the  evidence 
introduced  on  a  trial  before  it,  and  whether  any  evidence 
was  so  introduced  upon  any  particular  material  issue.  The 
well  established  practice  of  nisi  pHiLS  courts  to  direct  n<Mi- 
suits  where  no  evidence  proper  for  the  consideration  of  the 
jury  has  been  offered,  furnishes  the  most  common  illustra- 
tions of  this  jurisdiction.  It  is  evident  that  proof  of  an 
overflow  upon  any  portion  of  the  lands  of  the  appellant  de- 
scribed in  the  complaint,  caused  by  the  ditch  of  the  respond- 
ent obstructing  the  natural  and  necessaiy  drainage  of  such 
lands,  would  establish  appellant's  case  under  the  pleadings, 
leaving  only  the  amount  of  damages  to  be  settled  by  the 
jury.    And  under  a  general  verdict,  in  a  caae  of  this  natuiei 
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where  the  issues  are  not,  azid  need  not  be  more  particularly 
defined  in  the  pleadings,  we  understand  the  rule  to  be  that 
whereyer  evidence  has  been  submitted  to  the  jury  as  to  any 
matter  embraced  within  such  issues,  the  general  finding  is 
to  be  deemed  condusive. 

But  it  is  nevertheless  competent  for  the  court  in  which 
the  trial  is  had  to  determine,  in  the  discharge  of  its  own 
proper  functions,  whether  any  evidence  justifying  a  verdict 
as  to  any  such  particular  matter  was  submitted  to  the  jury. 
Why  the  court  should  not  take  judicial  cognizance  of  any 
facts  relating  to  the  introduction  of  evidence,  in  trials  be- 
fore them  in  actions  of  this  character,  when  authorized  by 
law  so  to  do,  while  the  same  facts  may  be  established  by 
parol  evidence  in  different  actions  where  it  becomes  import- 
ant to  settle  the  precise  boundaries  of  the  previous  adjudica- 
tion, is  difficult  to  understand.  While  the  only  form  of  plea 
in  ejectment  was  the  general  issue,  parol  proof  was  always 
admissible,  where  the  record  was  introduced,  in  a  subsequent 
action  between  the  same  parties,  to  show  the  particular  title 
actually  litigated  in  the  ejectment  suit.  {Briggs  v.  WeJis^ 
12  Barb.,  667;  Wood  v.  Jackson,  8  Wend.,  9.)  Seward, 
Senator,  in  the  course  of  his  opinion  delivered  in  the  last 
case,  says:  '^From  the  view  I  have  taken  of  this  case,  not 
unsupported  by  authorities,  I  deduce  this  principle:  that  a 
former  judgment  may  be  given  in  evidence,  with  such  parol 
evidence  as  is  necessary  to  show  the  grounds  upon  which  it 
proceeded ;  and  that  where  such  grounds,  from  the  form  of 
the  issue,  do  not  appear  from  the  record  itself,  it  is  compe* 
tent  to  prove  the  same,  provided  that  the  grounds  alleged  be 
such  as  might  legitimately  have  been  given  in  evidence 
under  the  issue^  and  sudi  that  when  it  is  proved  they  were 
given  in  evidence,  it  appears  by  the  verdict  and  judgment 
that  they  must  haare  been  dkectly  and  neoassarijly  kk.qjam* 
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tion,  as  the  groands  of  the  verdict."  It  has  also  been  held 
that  parol  evidence  was  admissible  to  show  that  upon  the 
trial  of  a  former  action  of  trespass  qtuire  clausum  fregU^ 
the  plea  being  liberum,  tenementum^  the  only  evidence  in- 
troduced tended  to  establish  a  trespass  on  a  particular  p<v- 
tion  of  the  dose,  within  which  the  trespass  was  alleged  in 
the  declaration  to  have  been  committed.  {DuTicle  v,  WUes^ 
5  Denio,  296.)  The  statute  makes  it  the  duty  of  the  court 
to  order  the  warrant  for  the  abatement  of  the  nuisance  to 
issue,  '^as  of  course,"  except  in  certain  specified  cases.  (Sec- 
tion 880.)  And  this  order  is  based  on  the  verdict  and  judg- 
ment for  damages,  as  plainly  appears  from  the  context 
The  hearing  of  the  motion  for  such  order  provided  for  in 
said  section  is  for  the  purpose  of  ascertaining  whether  the 
nuisance  has  ceased,  and  if  not,  whether  the  remedy  by 
abatement  would  be  adequate.  But  the  court  must  be  able 
to  determine  from  the  record  and  its  own  knowledge  of  the 
evidence  introduced  on  the  trial,  whether  any,  and  if  so, 
what  nuisance  has  been  established.  There  is  no  other  way 
provided  in  the  statute,  while  a  duty  is  enjoined  rendering 
such  determinaticm  necessary.  And  no  good  reason,  it 
seems  to  us,  can  be  assigned  in  opposition  to  this  view. 

In  Howard  v.  The  State^  6  Ind.,  444,  the  same  view  is 
taken  of  the  question,  although  arising  in  a  somewhat  differ- 
ent case.  The  point  is  thus  stated  and  disposed  of  by 
Gookins,  J.,  who  delivered  the  opinion  in  the  case:  ^A  far- 
ther objection  taken  to  the  information  is,  that  it  does  not 
point  out  the  particular  locality  of  the  house  in  which  the 
liquors  were  sold.  This  objection  is  founded  on  the  ninth 
flection  of  the  act  for  the  punishment  of  misdemeanors  (2 
B.  S.  1862,  p.  429,)  providing  that  on  conviction  of  nuis* 
anoe,  the  court  fnay  order  the  nuisance  to  be  removed.  That 
IB  not  a  necessary  part  of  the  jadgmeot^    The  court  may 
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order  its  removal  or  hot  at  its  discretion;  and,  in  case  6f 
such  order,  which  must  always  be  based  upon  the  testimony 
given  at  the  trial,  the  court  is  competent  to  make  the  direc- 
tion for  its  removal  sufficiently  specific  to  guide  the  6ffi6er 
in  the  discharge  of  his  duty.  A  description  of  the  precise 
locality  is  no  necessary  part  of  the  information.  The  in- 
formation gave  no  other  description  of  the  house  than  that 
it  was  *a  certain  house  wherein,'  &c.  The  court  below 
thus  being  enabled  to  embody  in  itct  order  enrary  matter 
which  should  appear  in  the  warrant  for  the  sheriff's  guid- 
ance, there  is  no  ground  upon  which  its  refusal  to  do  so  in 
this  case  can  be  sustained.  That  the  sheriff,  in  executing 
such  warrant,  would  be  liable  to  the  respondent  for  any  isx- 
jury  to  its  property  beyond  what  might  be  found  necessary 
in  effecting  the  abatement  of  the  nuisance  therein  specifie4, 
cannot  be  doubted."  {The  State  ^.  Mofett^  1  Iowa,  [G. 
Greene]  247;  Moffett  v.  Brewer^  id.^  348.)  The  destruc- 
tion of  the  portion  of  the  ditch  only,  causing  the  overflow  of 
the  appellant's  lands,  in  the  manner  alleged  in  the  com- 
plaint, and  established  by  the  verdict  and  judgment,  could 
be  justified  under  such  warrant  On  this  point  the  decision 
of  this  court  in  Marsh  v.  TrulUngerj  reported  in  6  Or.,  p. 
356,  has  been  cited  by  the  appellant.  The  decision  in  that 
case  was  clearly  correct.  There  was  nothing  in  the  record 
on  the  appeal  showing  what  evidence  was  introduced  on  the 
trial  in  the  court  below.  Whether  the  issue  made  in  the 
evidence  there  was  as  to  the  entire  dam,  or  only  a  portion 
of  it,  being  a  nuisance,  did  not  appear  in  the  record  on  the 
appeal,  and  in  support  of  the  order  appealed  from,  which 
directed  a  warrant  to  issue  for  the  removal  of  the  entire 
dam,  the  former  state  of  the  evidence  on  tiie  trial  was  to  be 
presumed.  So  far,  however,  as  the  motion  is  there  advanced 
that  a  general  verdict  for  damages,  in  cases  of  this  naturei 
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ifl  oonclusive  that  the  entire  thing  alleged  to  have  caused 
the  damage  and  to  be  a  nuisance,  is  such  nuisance,  irreq>ec- 
tive  of  the  character  of  the  evidence  introduced  on  the  trial, 
we  cannot  acquiesce,  and  as  it  was  not  necessarily  involved 
in  the  decision,  we  do  not  feel  bound  to  follow  it  in  opposi- 
tion to  our  own  convictions.  The  judgment  must  be  re- 
versed and  the  cause  remanded  for  further  proceedings  in 
accordance  with  the  foregoing  viewa 

Judgment  reversed. 


SHEPPARD  V.  YOCUM  AND  JftaLASHMUTT. 

WrrNESs  MAY  Explain  sy  Diagram. — ^Where  a  diagram  not  questioned 
and  shown  to  be  correct,  was  not  admitted  as  evidence,  but  only 
to  enable  a  witness  to  explain  the  position  and  location  of  different 
points  and  objects  as  to  which  he  testifies,  such  a  diagram  may  be 
referred  to  and  shown  to  the  jury. 

Idem — Credibiuty  of.  How  Assailed. — Sec.  831  of  the  code  is  but 
declaratory  of  the  common  law  rule,  and  when  a  witness  is  to  be 
assailed  by  proof  of  something  he  may  have  said  elsewhere,  contra- 
dictory of  his  testimony  as  given,  and  the  witness  has  been  first 
inquired  of  concerning  it,  and  the  time  when,  and  place  where,  and 
the  person  involved  in  the  supposed  contradiction  called  to  his  at- 
tention, a  foundation  has  been  properly  laid  within  that  rule  for  a 
contradiction  of  the  witness.  The  object  of  the  rule  is  simpy  for  the 
protection  of  the  witness,  to  give  him  an  opportunity  to  recollect 
the  facts,  and  correct  the  statements  when  immediately  brought  to 
his  mind. 

CONfESSioNs— When  They  do  not  Affect  CoNFEDBSATES.«-The  rule  of 
law  is  elementary  that  when  the  connection  of  the  individuals  in 
the  unlawful  enterprise  is  shown  to  exist,  "every  act  and  declaration 
of  each  member  of  the  confederacy*  in  pursuance  of  the  original 
concerted  plan,  and  with  reference  to  the  common  object  is,  in 
contemplation  of  law,  the  act  and  declaration  of  them  all,  and  is, 
therefore,  original  evidence  against  each  of  them,"  but  what  one 
party  may  have  been  heard  to  say  at  any  other  time,  as  to  the  share 
which  others  had  in  the  transaction,  cannot  be  admitted  as  evidence 
to  affect  them*  for  such  confession  is  evidence  only  against  the 
person  himself  who  makes  the  confession  and  not  against  others. 
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Idbm. — ^The  impeachment  of  the  credit  of  a  witness  by  showing  that  he 
has  made  statements  at  other  times  contradictory  of  his  testimony 
given  on  the  trial,  does  not  lay  the  foundation  for  sustaining  him 
by  proof  of  his  reputation  for  truth  and  veracity.  (Glcue  v.  Whitley, 
5  Or.,  167,  overruled.) 

Statute  of  Limitations  in  Action  of  Trover. — The  statute  of  limita- 
tions begins  to  run  against  an  action  of  trover  from  the  time  of  the 
conversion,  and  the  action  must  be  conmienced  within  six  years. 

Appeal  from  Polk  County.  The  facts  are  stated  in  the 
opinion. 

James  McCain  and  George  W.  Tocum^  for  appellants. 

The  circuit  court  erred  in  permitting  the  plaintiff,  while 
testifying  as  a  witness,  to  point  out  to  the  jury,  upon  a  dia- 
gram purporting  to  show  the  house,  office  and  safe  from 
which  the  money  mentioned  in  the  complaint  was  alleged 
to  have  been  stolen.  It  was  not  authenticated  by  any 
authority  and  was  totally  incompetent  as  original  testimony. 
It  was  not  made  by  the  witness,  and  could  not,  therefore,  be 
referred  to  to  refresh  his  memory.  (Civil  Code,  p.  274,  sec. 
826;  1  Wharton  £y.,  sees.  521-522.) 

The  reason  of  the  rule  requiring  the  attention  of  a  wit- 
ness whose  credit  it  is  intended  to  attack,  is  correctly  laid 
down  in  Pendleton  v.  The  Empire  Stone  Dressing  Co.^  19 
N.  Y.,  13.  Denio,  J.,  speaking  for  the  court,  says:  ''The 
reason  for  requiring  that  a  witness  whose  credit  it  is  intend- 
ed to  attack  by  the  proof  of  contradictory  statements  should 
be  first  examined  respecting  them  is,  according  to  the  unan- 
imous opinion  of  the  judges  in  the  Queen's  case,  that  he 
may  be  enabled  to  give  such  reason,  explanation,  or  excul- 
pation as  the  circumstances  of  the  transaction  may  happen 
to  furnish.'' 

Certainly  this  opportunity  was  given  the  witness  whose 
contradict<»y  statements  were  sought  to  be  proven.    In 


( 


>-:» 


401       SHSPPAitD  V.  'YoGUM  AND  DeLashmutt.  [10  Oregon. 

support  of  our  position  upon  this  subject,  we  cite  the  fol- 
lowing authorities:  {Sloan  v.  The  N.  Y,  Cen.  R.  R.  Co.^ 
45  N.  Y.,  125;  Bennett  v.  O'Byme^  23  Ind.,  604;  La'wler 
V.  McPheeters^  73  Ind.,  577;  Pittsburg  v.  ConneUsviUe  R. 
R,  Co.,  39  Md.,  354.) 

The  court  erred  in  admitting  the  evidence  of  J-  F.  Bew- 
ley,  Wm.  Sava^  and  other  witnesses  for  the  plaintiff  in 
support  of  the  general  reputation  for  truth  and  veracity  of 
W.  A.  Fenton  and  J.  K.  DeLashmutt  As  this  question 
was  before  the  supreme  court  of  this  state  under  its  former 
organization  {Glaze  v.  Whitley y  5  Oregon,  164,)  and  as  the 
decision  of  the  court  in  that  deise  was  adverse  to  our  view  of 
the  statute  and  the  law  upon  that  subject,  we  approach  this 
assignment  of  error  with  diffidence.  But  with  due  deference 
to  the  court  making  that  decision,  and  the  learned  judge 
who  delivered  the  opinion  of  the  court,  we  respectfully  sub- 
mit that  the  decision  was  not  founded  in  reason  nor  sup- 
ported by  the  current  of  authority.  Indeed,  such  a  result 
cannot  be  reached  without  doing  violence  to  the  plain  lan- 
guage and  evident  intent  and  meaning  of  the  statute.  Par- 
ker, J.,  in  The  People  v.  Gay,  1  Parker's  Criminal  Reports, 
page  316,  says :  "It  would  greatlj'  multiply  the  issues,  and 
needlessly  increase  the  prolixity  of  trials,  and  I  think  also 
tend  to  mislead  the  jury  from  the  more  important  questions 
of  the  case."  (See  Russell  v.  Co'fjin,  8  Pick.,  143;  Barb. 
Crim.  Law,  432;  Starks  v.  The  People^  5  Denio^  106; 
Pruitt  V.  Cox,  21  Ind.,  15;  The  People  v.  Hulse,  3  Hill, 
308;  Rogers  v.  Moore,  10  Conn.,  13;  Brown  v.  Moors,  6 
Gray,  451;  Ray  v.  Donnell,  4  McLean,  504;  Atwood  v, 
Allen,  1  Allen,  483;  Vance  v.  Vance,  2  Met,  [Ky.],  581.) 

A  man's  confessions  are  only  evidence  against  himself, 
and  not  against  his  accomplice,  although  made  in  the  hear- 
ing of  the  accomplice  who  did  not  deny  them.  (Barb.  Crim. 
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.  Law,  page  463;  2  Stark  R.,  33;  Oommonwecdth  v.  Mc- 
Dermott,  123  Mass.,  440,  [25  Am.  E.,  120] ;  Common- 
wealth V.  Kinney^  12  Met.,  235;  Commonwealth  v.  Walker ^ 
13  Allen,  570.) 

WUliam^^  Hill,  Durham  A  Thompson,  for  respondent. 

Secondary  evidence  may  be  received  of  buildings,  monu- 
ments and  other  objects  which  cannot  be  brought  into  court. 
For  this  purpose,  authenticated  plans  or  diagrams  of  the 
locus  in  quo  are  admissible,  and  may  go  to  the  jury.  (2 
Wharton's  Law  of  Evidence,  sec.  677.)  The  plan  was  not 
evidence  and  it  does  not  appear  that  it  was  admitted  as 
such.  As  a  means  of  enabling  a  witness  to  explain  the 
position  of  different  points,  locations,  walks  and  fences,  as 
to  which  he  testifies,  such  a  sketch  may  be  referred  to  and 
shown  to  the  jury.  It  appears  to  have  been  used  merely  as 
such.  {Clapp  V.  Norton,  106  Mass.,  33;  Com/rnonwealth 
V.  Holliston,  107  Mass.,  232.) 

On  a  direct  examination,  leading  questions  are  not  al- 
lowed, unless  merely  formal  or  preliminary,  except  in  the 
sound  discretion  of  the  court  under  special  circumstances, 
making  it  appear  that  the  interests  of  justice  require  it. 
(General  Laws  of  Oregon,  sec.  827.) 

The  diagram  in  question  was  not  in  the  nature  of  a  lead- 
ing  question.  It  was  fii*st  shown  without  objection  and 
without  question  to  be  correct.  It  then  stood  for  the  pur- 
poses of  being  used  at  the  trial,  on  the  same  footing  as  offi- 
cial maps,  upon  which  streets,  houses  and  other  places  and 
things  are  designated  and  marked^  Official  maps,  when 
material,  may  always  be  used  at  the  trial  without  further 
proof,  because  from  their  official  character  they  are  presumed 
to  be  correct.  Unofficial  maps  and  diagrams  have  not  this 
presumption  of  correctness;  but  when  they  are  once  proven, 
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and  their  correctness  is  unquestioned,  as  in  this  case,  then 
they  may  be  used  for  any  purpose  if  material.  {VUas  v. 
Reynolds,  6  Wis.,  214.) 

There  are  circumstances  under  which  a  party  may  im- 
peach his  own  witness,  but  he  can  do  so  only  in  the  man- 
ner provided  by  the  statute,  "He  may  contradict  him  by 
other  evidence,  and  may  also  show  that  he  has  made  at  other 
times  statements  inconsistent  with  his  present  testimony.'^ 
(Gen.  Laws,  sec.  828.)  He  cannot,  under  any  circumstances, 
impeach  his  own  witness  excepting  in  one  of  the  two  ways 
above  provided.  A  party  can  never  impeach  a  witness, 
when  the  sole  purpose  of  calling  him  is  to  impeach  him.  It 
is  only  when  the  testimony  of  the  witness  upon  some  mate- 
rial point  is  different  from  that  which  the  party  has  reason 
to  believe  it  ought  to  be,  that  the  witness  can  be  impeached 
by  the  person  producing  him;  and  then  only  as  to  such 
material  point  (1  Greenleaf  on  Evidence,  sec  449.)  The 
practice  in  this  state,  in  matters  of  impeachment  of  wit- 
nesses, and  rebutting  impeaching  testimony,  is  very  weU 
regulated  by  statute,  and  settled  by  decisions  of  the  supreme 
court  (General  Laws,  sees.  830  and  882;  Olaze  v.  WkU- 
ley  J  5  Oregon,  164;  see  also,  1  Greenleaf  Ev.,  sec.  469.) 

An  action  for  taking,  detaining  or  injuring  personal 
property,  including  an  action  for  the  specific  recovery  there- 
of, shall  be  commenced  ^'within  six  years"  after  the  cause 
of  action  shall  have  accrued.  (General  Laws  of  Oregon, 
sec.  6.) 

By  the  Court,  Lord,  J. : 

This  was  an  action  of  trover  to  recover  damages  for  the 
wrongful  taking,  carrying  away  and  conversicm  of  the  sum 
of  $7,200,  on  the  6th  day  of  November,  1877.  The  answer 
of  the  defendants  denies  each  and  every  material  allegation 
of  the  complaint,  and  as  a  further  defense  pleads  the  statute 
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of  limitations,  alleging  that  more  than  two  years  had  elapsed 
since  the  alleged  taking,  carrying  away  and  conversion  of 
the  money  named  in  the  complaint,  before  the  commence- 
ment of  the  action.  The  plaintiff  replied,  and  the  cause 
being  at  issue,  a  jury  was  empaneled  to  try  the  same  ^  a  ver- 
dict was  found  for  the  plaintiff,  and  judgment  rendered 
thereon.  At  the  trial,  numerous  exceptions  were  taken  to 
rulings  of  the  court  on  the  admissibility  of  testimony,  and 
to  the  instructions  of  the  court  to  the  jury,  and  the  appeal 
from  the  judgment  is  brought  before  us  upon  the  error  al- 
leged in  the  bill  of  exceptions. 

The  first  exception  presents  the  question,  whether  a  dia- 
gram or  map,  after  being  shown  by  the  evidence  to  be  cor- 
rect, can  be  used  by  a  witness  to  explain  the  location  of 
places  designated  on  the  map  or  diagram.  It  appears  by 
the  bill  of  exceptions  that  the  court  permitted  the  witness 
to  refer  to  the  map  or  diagram,  and  to  point  out  thereon 
the  objects  and  things  thereon  noted  and  named,  giving 
their  relative  positions  to,  and  distances  from  each  other, 
and  from  the  map  or  diagram  to  explain  to  the  jury  the  ex- 
act location  of  the  safe  where  the  money  was  stolen,  and  the 
relative  position  thereto  of  the  other  objects,  but  the  map  or 
diagram  was  not  offered  in  evidence,  and  did  not  go  to  the 
jury  except  for  the  purposes  as  above  stated.  In  Clapp  v. 
Norton^  106  Mass.,  38,  the  court  say:  "The  plan  was  not 
evidence  and  it  does  not  appear  that  it  was  admitted  as  such. 
As  a  means  of  enabling  a  witness  to  explain  the  position  of 
different  points,  locations,  walks  and  fences,  as  to  which  he 
testifies,  such  a  sketch  may  be  referred  to  and  shown  to  the 
jury.  It  appears  to  have  been  used  merely  as  such."  {Com- 
numwealth  v.  HoUiaton^  107  Mass.,  232;  Paine  v.  Woads^ 
108  Mass.,  168.) 

It  is  claimed  that  the  diagram  was  in  the  nature  of  a 
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leading  question,  but  to  this  it  is  replied,  that  it  was  first 
shown  to  be  a  correct  representation  of  the  several  things 
represented  upon  it,  and  therefore,  could  not  have  prejudiced 
the  defendants  by  its  use,  and  second,  in  the  exercise  of  a 
sound  discretion,  the  court  had  the  right  to  permit  its  use, 
even  though  it  should  be  found  to  be  a  leading  question. 
Our  code  provides  that  "on  direct  examination,  leading 
questions  are  not  allowed  unless  merely  formal  or  prelim- 
inary, except  in  the  sound  discretion  of  the  court,  under 
special  circumstances,  making  it  appear  that  the  interests  of 
justice  require  it."  (Code,  sec.  837.)  But  we  are  unable 
to  concur  in  the  view  that  the  map  or  diagram  was  in  the 
nature  of  a  leading  question  as  claimed  and  argued  by  coun- 
sel for  the  defendants.  The  map  was  first  shown  without 
objection  and  without  question  to  be  correct.  When  this 
was  done,  for  the  purposes  of  the  trial,  it  stood  on  a  similar 
footing  as  official  maps.  The  presumption  of  the  law  in 
favor  of  the  correctness  of  official  maps  originates  in  their 
•  official  character,  and  although  the  same  presumption  does 
not  exist  in  favor  of  unofficial  maps  or  diagrams  when  their 
correctness  is  proven  and  unquestioned  as  in  this  case,  they 
are  admissible.  {Vilas  v.  Reynolds^  6  Wis.,  214.)  We 
are,  therefore,  of  the  opinion  there  was  no  error  in  the  rul- 
ing of  the  court  in  permitting  the  witness  to  use  the  map 
or  diagram  for  the  purpose  as  stated. 

The  next  exception  is  that  the  court  erred  in  sustaining 
the  objection  of  counsel  for  the  plaintiff  to  the  testimony  of 
James  A.  Yocum,  a  witness  called  by  the  defendants,  to  im- 
peach the  evidence  of  J.  K.  DeLashmutt,  who  had  testified 
as  a  witness  for  the  plaintiff  for  the  purpose  of  showing 
that  he  (DeLashmutt)  had  made  declarations*  out  of  court 
inconsistent  with  his  evidence  at  the  trial.  The  question 
prai>oun<ie4  to  th0  witness  Yocum  was  as  follows:    '^Did 
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yoQ  on  the  1^  day  of  November^  1881,  at  the  residenoe  of 
Filmore  DelAshmutt,  have  a  conversation  with  J.  K.  Do- 
Ladimutt  in  which  he  said  to  jon,  'we  want  you  to  swear 
that  Hathaway  Yocum  told  you  that  he  got  away  with  the 
Jews  and  their  money,  and  if  yon  will  do  so  you  will  not 
lose  anything,  and  I  will  make  by  it?' "    The  plaintiff's  ob- 
jection  was,  that  the  proper  foundation  had  not  been  laid, 
by  calling  the  attention  of  the  witness  DeLashmutt  to  the 
time,  place,  and  circumstances  of  the  conversation,  and 
^persona  present.^    On  cross*examination,  this  witness  had 
been  asked  by  counsel  for  the  defendants  this  identical 
question,  and  as  there  was  no  objection,  he  answered,  '^I  did 
not.    I  went  there  to  Filmore's  to  ask  James  A.  Yocum  if 
he  had  said  that  Hathaway  Yocum  got  away  with  the  Jews 
and  their  money,  and  did  not  ask  him  to  swear  that  Hatha- 
way Yocum  said  he  got  away  with  the  Jews  or  their  money, 
or  that  he  would  not  lose  anything,  or  that  I  would  make 
by  it."    This  answer  shows  clearly  that  the  witness,  De- 
Lashmutt, had  his  attention  called  to  the  conversation  sought' 
to  be  proven,  sufficientiy  for  him  to  recognize  the  particular 
conversation  referred  to;  for  he  admits  having  a  conversa- 
tion with  James  A.  Yocum  upon  that  day,  at  that  place, 
upon  that  subject.    But  the  particular  objection  made  at 
the  argument  was  that  the  '^persons  present"  were  not  stated 
in  the  question,  as  required  by  sec  881  of  the  code,  p.  274, 
and  as  decided  by  this  court  in  State  of  Oregon  v,  McDon- 
ald^ 8  Or.,  117.     An  examination,  however,  of  that  case 
will  show  that  the  objection  was  based  on  the  ground  that 
there  was  7h0  time  or  plaee  fixed  in  the  impeaching  question, 
and  the  particular  question  here  involved  was  not  presented, 
or  intended  to  be  decided  by  the  court.    In  delivering  the 
opinion  of  the  court  in  that  case,  Judge  Prim  said :   /^Th^ 
oode  provides  that  ^a  witness  may  be  impeached  by  .etvifienpe 
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that  he  has  made,  at  other  times,  statements  inconsistent 
with  his  present  testimony ;  but  before  this  can  be  done,  the 
statement  must  be  related  to  him,  with  the  circumstances  of 
time,  places,  and  persons  present;  and  he  shall  be  asked 
whether  he  has  made  such  statements,  and  if  so,  allowed  to 
explain  them.'  Sec.  831.)  This  was  the  ocxnmon  law  rule 
as  laid  down  in  Greenleaf  and  other  works  on  evidence.'^ 
(1  Greenleaf  on  Ev.,  462,  note  1.)  Now  it  is  here  decided 
that  this  section  of  our  code  is  but  declaratory  of  the  com- 
mon law  rule;  and  in  California  the  same  rule  is  applied 
and  declared  in  respect  to  a  provision  of  their  code,  identical 
in  every  particular  with  out  own.  (Code  of  Civil  Proced- 
ure, sec.  2062;  People  v.  Devine^  44  CaL,  467.) 

To  ascertain,  then,  the  soundness  of  the  objection  under 
consideration,  it  becomes  necessary  to  examine  what  the 
common  law  rule  is,  its  purposes,  and  limitations.  The 
general  rule  which  governs  in  the  production  of  verbal  tes- 
timony to  impeach  the  credit  of  a  witness  who  has  made 
statements,  at  other  times,  inconsistent  wit^  his  present  tes- 
timony, is  deduced  by  the  text  writers  and  the  courts  from 
the  opinicm  of  the  judges  in  the  Queen's  case^  2  Brod.  ft 
Bing.,  313-314,  and  Angus  v.  Smithy  1  Mood.  &  Malk., 
474,  in  which  last  case  Tindal,  C.  J.,  says:  ''I  understand 
the  rule  to  be  that  before  you  can  contradict  a  witness,  by 
showing  that  he  has  at  some  other  time  said  something  in- 
consistent with  his  present  evidence,  you  must  ask  him  as  to 
the  time,  place  and  person  involved  in  the  supposed  con- 
tradiction." And  subsequently  in  Crowley  v.  Page^  7  Car- 
rington  &  Payne,  790,  Parke,  B.,  said :  '^Evidence  of  state- 
ments by  witnesses  on  other  occasions  relevant  to  the  mat- 
ter at  issue  and  inconsistent  with  the  testimony  given  by 
them  at  the  trial,  is  always  admissible  in  order  to  ijnpeach 
the  value,  of  that  testimony;  but  it  is  only  such  statemeats 
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as  are  relevant  that  are  admissible,  and  in  order  to  lay  the 
foundation  for  the  admission  of  such  contradictory  state- 
ments, and  to  enable  the  witness  to  racplain  them,  and,  as  I 
conceiye,  for  that  purpose  only,  ihe  witness  may  be  asked 
whether  he  ever  said  what  is  suggested  to  him,  with  the 
name  of  the  person  to  wham^  or  in  whose  presence  he  is  sup* 
posed  to  have  said  itj  or  some  other  circumstances  sufficient 
to  designate  the  particular  occasion."  As  a  sound  and  cor- 
rect exposition  of  the  common  law  rule  governing  in  the 
production  of  evidence  in  such  cases,  these  authorities  have 
been  approved  and  dted  by  Phillips,  Greenleaf  and  Whar- 
ton in  their  text  books  on  evidence,  (2  Phillips  on  £v.,  959, 
960;  1  Greenleaf  oa  Ev.,  sec  462  and  note;  1  Wharton's 
Law  of  Ev.,  sees.  551-555,  and  notes,)  and  a  few  illustra- 
tions and  references  to  the  decisions  of  the  highest  judicial 
tribimals  of  this  country,  will  serve  to  show  that  the  rule,  as 
thus  announced,  has  been  approved  and  applied,  and  gener- 
ally prevails  in  nearly  all  the  states  of  the  union. 

In  People  v.  Devine^  44  Cal.,  467,  the  court  say:  "It  is 
a  settled  rule  prevailing  in  this  court,  in  the  English  courts, 
and  in  those  of  nearly  all  the  states  of  the  union,  that  where 
the  credibility  of  a  witness  is  to  be  assailed  by  proof  of 
something  he  may  have  said  elsewhere,  contradictory  of  his 
testimony  as  given,  the  witness  must  first  be  inquired  of 
concerning  it,  and  the  time,  place,  and  person  involved  in 
the  supposed  contradiction  must  be  called  to  his  attention. 
When  this  has  been  done,  a  foundation  for  a  contradiction 
of  the  witness  is  said,  in  legal  parlance,  to  have  been  laid, 
for  these  inquiries  are  necessary  in  order  to  found  a  contra- 
diction, and  of  course,  when  there  has  been  an  omission  to 
do  this,  it  may  be  objected  that  a  proper  foundation  has 
not  been  laid.^  In  Spaumtrcrst  v.  Lent^  46  Mo.,  109,  the 
court  say :    "All  that  is  necessary  to  contradict  a  witness, 
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by  showing  that  he  has,  at  some  other  time,  said  something 
inconsistent  with  his  present  evidence,  is  to  ask  him  as  to 
the  time,  place,  and  person  involved  in  the  supposed  con- 
tradiction." And  in  Cole  v.  State^  6  Baxter,  (Tenn.,)  the 
court  say:  ^' Where  it  is  intended  to  impeach  the  witness 
by  proving  that  he  made  statements  out  of  court  c<mtrary 
to  what  he  has  testified  in  court,  the  witness  should  be  asked 
whether  he  said  or  declared  that  which  it  is  proposed  to 
prove  by  the  impeaching  witness,  that  he  did  say,  or  de- 
clare, and  the  time  and  place  and  person  to  whom  the 
declaration  was  made  should  also  be  stated  in  the  question.^ 
(See  also  HiU  v.  Gust^  55  Ind.,  61;  Pendleton  v.  The  Em- 
fire  Dressing  Stone  Oo,^  19  N.  Y.,  18 ;  Sloan  v.  N.  T. 
Gen,  R.  R.  Co.,  46  id.,  127;  Nelson  v.  C.  R.  <6  R.  Co.,  38 
Iowa,  665;  Pittsburg  v.  ConnellsviUe  R,  R.  Co.,  89  Md., 
854 ;  1  Wharton's  Law  of  Ev.,  sec  556,  authorities  cited  in 
note.) 

Now  the  question  propounded,  and  to  which  objection 
was  made  and  sustained  by  the  court  was  definite  as  to  the 
time  when  and  place  where,  and  the  person  to  whom  the 
declaration  was  made,  and  came  clearly  within  the  rule  as 
laid  down  by  the  authorities.  The  object  of  the  rule  is 
simply  for  the  protection  of  the  witness,  to  give  him  an  op- 
portunity to  recollect  the  facts,  and  correct  the  statements 
when  immediately  brought  to  his  mind,  and  such  only  can 
be  the  object  of  the  statute  (sec.  831)  which  is  but  declara- 
tory of  that  rule.  The  answer  of  DeLashmutt  on  cross- 
examination  showed  clearly  that  he  understood  the  particu- 
lar conversation  referred  to,  and  the  witness  introduced  to 
contradict  and  to  confront  him  was  the  witness  to  whom  the 
declarations  were  made,  and  when  the  question  asked  speci- 
fied time  and  |>lace  and  the  person  involved  in  the  sappoeed 
contradiction,  it   was   within  the  rule.    As  the  objection 
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taken  and  argmnent  made  was  onijGjied  to  this  point,  it  is 
the  only  aspect  in  which  we  have  deemed  it  necessary  to 
consider  it,  although  proof  of  this  matter  was  admissible 
on  another  ground.  (1  Greenleaf  on  Ev.,  sec.  462;  2  Phil, 
on  Et.,  486;  Baker  v.  Joseph^  16  CaL,  178.)  It  is  our 
judgment  that  the  court  erred  in  sustaining  the  objection. 
In  the  progress  of  the  trial,  two  witnesses  were  called  by 
the  plaintiff,  and  testified  to  certain  matters  material  to  the 
issue,  and  a  proper  foundation  having  been  laid  therefor, 
the  defendants  called  witnesses  who  testified  that  the  said 
witnesses  of  plaintiff  had  at  other  times  and  places  made 
statements  inconsistent  with  their  present  testimony.  The 
plaintiff,  in  rebuttal,  was  allowed  by  the  court  to  introduce 
evidence  to  prove  that  the  general  reputation  of  his  said 
witnesses  for  truth  and  veracity  was  good.  To  the  intro- 
duction of  this  evidence  the  defendants  objected  that  it  was 
incompetent  and  immaterial,  and  this  constitutes  the  next 
alleged  ground  of  error.  The  identical  question  involved  in 
this  exception  was  decided  by  this  court  in  Cflase  v.  Whit- 
ley^ 5  Or.,  166;  but  we  have  been  earnestly  pressed,  in  an 
able  argument,  to  reconsider  the  ground  upon  which  that 
decision  rests.  Mr.  -Greenleaf,  in  his  work  on  evidence, 
favors  the  admission  of  such  evidence.  (1  Greenl.  on  Ev., 
sec  469,  and  is  cited  in  Glaze  v.  "Whitley^  supra.)  In  our 
examination  of  this  question,  we  find  the  rule  to  admit  such 
evidence  is  sustained  in  Harris  v.  The  State^  80  Ind.,  131; 
Stratton  v.  The  State,  55  id.,  468;  BurrUl  v.  The  State, 
18  Texas,  713;  Isler  v.  Dewey,  71  N.  C,  14;  Paine  v. 
TUden,  20  Ohio,  554;  but  that  the  contrary  rule  is  held  in 
Buesell  v.  Co  fin,  8  Pick.,  143 ;  Brawn  v,  Morrs,  6  Gray, 
461;  Frost  v.  MoCargar,  29  Barb.,  617;  The  People  v. 
EuUe^  8  Hill,  809;  The  People  v.  Gray,  8  Selden,  878; 
vWdtto  V.  May,  21  Penn.  St,  274;  Webb  v.  State,  29  Ohio 
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St.,  357 ;  Stamper  v.  Griff in^  12  Ga.,  460 ;  Vance  v.  Vance^ 
2  Mete,  [Ky.]  581 ;  Chapman  v.  Gooley^  12  Bich.,  [S.  C.,J 
654;  Ray  v.  Hamilton^  4  McLean,  612.)  These  authorities 
are  sufficient  to  show  that  some  contrariety  of  decision  pre* 
Tails  upon  the  admission  of  such  evidence,  and  that  the  rule 
laid  down  in  Glaze  v.  Whitley^  supra^  ought  not  to  be  dis- 
turbed without  due  consideration.  But  we  are  convinced, 
after  a  careful  examination  of  the  reasons,  pro  and  oanj  the 
better  rule  is  to  exclude  such  evidence — that  it  facilitates 
trials  by  avoiding  a  multiplicity  of  collateral  issues,  and  the 
confusion  ordinarily  incident  thereto — that  it  tends  to  se- 
cure the  proper  determination  of  the  legal  rights  of  parties 
by  confining  the  evidence  and  the  attention  of  the  triers  to 
the  real  issues  sought  to  be  litigated,  and  it  is  sustained  by 
the  weight  of  judicial  authority.  Besides,  the  reasons  upon 
which  the  opposite  rule  is  founded,  which  allows  the  im- 
peached witness  to  be  sustained  by  such  evidence,  applies 
with  equal  force  to  the  impeaching  witness,  and,  carried  to 
its  logical  results,  would  and  ought  to  include  similar  evi- 
dence to  sustain  him.  In  our  judgment,  it  is  a  better  prac- 
tice to  confine  the  trial  to  the  issues  of  the  action,  and  ex- 
clude such  collateral  matter,  and  thereby  avoid  the  delay 
and  tendency  to  mislead  the  jury  from  the  more  important 
questions  of  the  case.  It  is  proper,  however,  to  say  that  this 
assignment  of  error  would  not  have  prevailed,  ii  the  record 
had  not  disclosed  other  matter  which  must  reverse  the  casa 
The  next  objection  is  to  an  instruction  of  the  court,  and 
an  instruction  refused  as  asked,  but  modified,  which  will  be 
considered  together.  The  court  instructed  the  jury  and 
said:  ^^There  has.  been  some  evidence  introduced  in  this 
case  tending  to  show  that  the  defendant,  lindsey  DeLash- 
mutt,  made  some  statements,  or  declarations  concerning  the 
taking  of  the  money  in  controversy,  both  before  and  after 
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the  alleged  taking,  which  implicated,  or  tended  to  implicate, 
defendant  Yocum  in  the  act  Any  admissions  made  by 
DeLashmutt  conoBrhing  the  taking  of  the  money  are  to  be 
considered  by  you  as  evidence  against  him,  but  not  against 
defendant,  Yocum,  unless  you  should  believe  from  the  evi- 
dence that  the  plan  or  design  to  take  the  money,  if  at'  all, 
was  matured  and  formed  by  DeLiashmutt  and  Yocum  before 
the  making  of  such  statements,  if  made  at  all.''  .  Just  here 
it  will  be  noted  tiiiat  the  court  was  instructing  the  jury  in 
reference  to  the  declarations  of  Lindsey  DeLashmutt,  made 
before  and  after  the  alleged  taking  of  the  money  which 
tended  to  implicate  his  co-defendant  Yocum,  and  while  the 
court  prpperly  instructs  that  any  admissions  of  DeLashmutt 
are  evidence  against  him,  but  not  against  defendant  Yocum, 
he  proceeds  to  state  the  conditions,  or  limitations  under 
which  such  declarations  are  admissible  as  evidence  against 
Yocum,  to  the  effect^  that  if  tibe  jury  believe  thei'e  was  a 
plan  or  priority  of  design  to  take  the  money,  fonued  and 
matured  by  the  defendants,  then  the  declarations  of  Lindsey 
DeLashmutt,  concerning  the  taking  of  the  money  in  conti*o- 
versy,  both  before  and  after  the  alleged  taking,  are  admissi- 
ble as  evidence  against  the  defendant,  Yocum.  Or  in  other 
words,  if  the  jury  find  from  the  evidence  that  the  declara- 
tions of  Lindsey  DeLashmutt,  which  tended  to  implicate 
defendant  Yocuin,  were  made  after  a  joint  plan  or  design 
was  formed  and  matured  between  the  def^idants,  then  the 
declarations  of  Lindsey  DeLashmutt  were  admissible  as  evi- 
dence against  Yocum,  either  before  or  after  the  alleged  tak- 
ing of  the  money,  and  were  entitled  to  be  considered  by  the 
jury  in  tiieir  deliberations.  Whatever  doubts  might  exist 
as  to  this  being  the  proper  construction,  and  effect  of  the 
instruction,  they  disappear  by  a  consideration  of  the  instruc- 
tion refused  as  asked,  but  modified  by  the  court,  and  the 
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evidence  disclosed  by  the  bill  of  exoeptions  to  whidi  the 
instructions  upon  this  point  refer.  To  avoid  any  miscon- 
«;truction,  and  to  obviate  what  counsel  for  the  defense  con- 
ceived to  be  the  error  of  this  instruction,  they  asked  the 
court  to  give  the  jury  the  following  instruction:  "If  you 
find  from  the  evidence  that  the  statements  and  declarations 
of  defendant  DeLashmutt,imade  after  the  alleged  conversion 
of  the  money,  were  made  at  times  when  defendant  Yocum 
was  not  present,  and  did  not  assent  to  such  declarations  or 
statements,  then,  in  that  case,  you  will  not  consider  such 
declarations  or  statements  as  having  any  tendency  to  prove 
anything  against  defendant  Yocum."  The  court  refused  this 
instruction,  but  modified  it  by  adding  the  following  words : 
"Unless  you  believe  that  Yocum  was  a  party  to  the  conver- 
sion, and  it  was  a  joint  act  of  the  defendants  in  pursuance 
of  a  joint  plan."  This  was  in  effect  saying  to  the  jury  that 
the  instruction  he  asked  is  true,  unless  you  believe  that 
Yocum  was  a  party  to  the  conversion,  and  the  conversion 
was  a  joint  act  of  the  defendants,  in  pursuance  of  a  joint 
plan,  then  it  is  not  true,  then  the  declarations  of  defendant 
DeLashmutt  made  after  the  conversion  of  tiie  money,  and 
at  times  when  the  defendant  Yocum  was  not  present,  and 
did  not  assent  to  such  declarations,  are  admissible  as  evi- 
dence against  him,  and  are  properly  before  you  for  consid- 
eration. This  virtually  reiterates  the  error  complained  of 
in  the  former  instruction,  and  certaiiUy  tends  to  confirm  the 
construction  given  to  it.  The  iiile  of  law  is  elementary  that 
when  the  coimection  of  the  individuals  in  the  unlawful  en- 
terprise is  shown  to  exist,  "every  act  and  dechiration  of  each 
member  of  the  confederacy,  in  pursuance  of  the  original 
4u>noerted  plan,  and  with  reference  to  the  common  object  is, 
in  contemplation  of  law,  tlie  act  and  declarati<m  of  them  all, 
«nd  is  therefore,  original  evidence  a;gainst  each  pf  thBOi."  (1 
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OreenL  <hi  Ev.,  sec.  Ill ;  2  Wharton's  Law  of  Ev.,  sec  1192 ; 
1  Phillips  on  Ev.,  p.  205 ;  Umted  States  v.  McKee^  3  DU- 
Iwi,  560.)  But  *%ete  also,"  says  Mr.  Oreenleaf,  "care  must 
be  taken  that  ^e  acts  and  declarations,  thus  admitted,  be 
those  only  which  were  made  and  done  during  the  pendency 
of  the  criminal  enterprise  and  in  furtherance  of  its  objects. 
If  they  took  place  at  a  subsequent  period,  and  are,  there- 
fore, merely  narrative  of  past  occurrences,  they  are,  as  we 
have  just  seen,  to  be  rejected." 

In  Metcalfe  v.  Conmr,  Littell's    Select  Cases,  497,  (12 

Am.  Dec,  84,)  Boyle,  C.  J.;  says:    "Any  deelarationa   by 

one  of  the  parties  at  the  time  of  committing  the  unlawful 

act,  are,  no  doubt,  not  only  evidence  against  himself,  but  as 

being  part  of  the  res  gesta^  and  tending  to  determine  the 

quality  of  the  act,  are  also  evidence  against  the  i*est  of  the 

party,  who  are  equally  as  responsible  as  if  they  themselves 

bad  done  the  act.     But  what  one  party  may  have  been 

heard  to  say  at  any  other  time^  as  to  the  s/tare  which  others 

^^  in  the  transaction^  or  as  to  the  object  of  the  conspiracy, 

^nnot  be  admitted  as  evidence  to  affect  them,  for  it  has 

^^  45oJemnly  decided  that   a  confession  is  evidence  only 

£a   ^fj^t     the  person  himself  who  makes  the  confession  and 

^         ^^ainst  others."     (Phillips    on    Ev.,  73-4;    Lincoln  v, 

^^^   €''f'£^^^  7  Wall.,  139;  Lynes  v.  The  State,  86  Miss.,  625; 

^tS^     ^^.    Pike,  61  N.  H.,  105;  Benns  v.  The  State,  57  Md., 

^g-  ^ ^-r^^ord  V.  Sanner,  40  Penn.  St,  1;  The  People  v.  Eng- 

lish^    ^^     Cal.,  212.) 

\^n:^^xx  it  is  considered  that  the  bill  of  exceptions  discloses 

tli^*'  ^^^^^""Xi.  Ridgeway  and  J.  K.  DeLashmutt,  both  witnesses 

io^  *'^^^     plaintiff,  had  testified  in  substance  that   after   the 

^{^  ^^^V>l3ery,  and  after  the  time  when  it  is  claimed  that  the 

^cf^^y   ^vvas  stolen,  that  the  defendant,  Lindsey  DeLashjcuutt, 

jv<4  ^*^t:*d  to  them:  "he  had  taken  their  money  and  the  de- 

.•  Ore.— « 
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fendant,  Hathaway  Yocum,  had  assisted  him,"  the  import- 
ance as  well  as  the  right  of  defendant  Yocmn  to  have  the 
jury  properly  instructed  as  to  the  rale  of  law  upon  the 
questions  presented  by  the  instructions  becomes  apparent 

The  next  objection  is  that  the  court  erred  in  refusing  to 
instruct  the  jury  that  the  action  was  barred  by  the  statute 
of  limitation.  This  objection  is  founded  upon  subdiYisi(Hi 
1,  sec.  8,  of  the  code,  but  it  is  not  tenable.  Actions  of 
trespass,  trover,  detinue  and  replevin  belong  to  the  same 
class  and  are  governed  by  strictly  analogous  principles,  al- 
thou^  the  form  of  proceeding  and  the  results  are  not  the 
same.  (See  Wells  on  Beplevin,  sec  44,  and  notes  1  and  2.) 
The  statute  of  limitations  begins  to  run  against  an  action  of 
trover  from  the  time  of  the  conversion,  {KeUey  v,  Griswold, 
9  Barb.,  441,)  and  the  action  must  be  commenced  within 
six  years.  (Code,  sub.  4,  sea  6,  p.  107;  Wait's  Practice, 
vol.  —  p.  57;  Kelsey  v.  CfrUwoldy  6  Barb.,  486.)  These 
constitute  all  the  objections  we  deem  it  necessary  to  notice, 
presented  by  the  bill  of  exceptions.  The  judgment  is  re- 
versed and  a  new  trial  ordered* 

Judgment  reversed. 


COX  V.  SMITH  AND  FORWARD. 

Judgment  Against  PuNaPAL  and  Surety. — ^Where,  in  an  actioo 
against  principal  and  surety  on  a  title  bond  upon  which  they  are 
severally  as  well  as  jointly  liable,  separate  judgments  against  each 
are  obtained,  but  in  different  amounts,  the  judgment  creditor  may 
insist  on  the  satisfaction  of  either ;  but  if  he  accepts  the  amount  of 
the  smaller  judgment  against  the  surety  and  enters  it  satisfied  in 
full,  the  debt  itself  is  thereby  extinguished,  and  all  recourse  oo 
the  larger  judgment  against  the  principal  debtor  is  gone,  although 
in  his  entry  of  satisfaction  he  expressly  reserves  "all  rights*'  against 
the  principal  debtor  on  the  judgment  against  him.  The  attempted 
reservation  under  such  circumstancct  is  inoperative  and  void 
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Idem. — ^Equity  will  enjoin  an  execution  sale  under  a  satisfied  judgment' 
to  prevent  a  cloud  on  title. 

Appeal  from  Marion  County. 

Bonhfim  <&  Ramsey^  for  appellants. 

N.  B.  Knight^  for  respondent. 

By  the  Court,  Watson,  C.  J. : 

This  is  a  suit  to  enjoin  an  execution  sale  on  a  satisfied 
judgment,  on  the  ground  that  it  will  throw  a  cloud  over  the 
complainant's  title  to  real  property  if  permitted  to  take 
place.  The  facts  are  as  follows:  George  W.  Cox,  as  prin- 
cipal, and  Gideon  S.  Cox,  the  respondent,  as  surety,  executed 
a  title  bond  in  favor  of  A.  E.  Smith,  the  appellant,  in  the 
penalty  of  $4,000.  There  was  a  failure  to  convey,  and 
Smith  brought  an  action  on  the  bond  for  $2,500  damages. 
George  W.  made  default,  and  Smith  took  judgment  against 
him  separately  for  $2,586.75 — ^the  full  amount  claimed  as 
damages^~for  want  of  answer.  Gideon  S.  defended  the 
action,  but  Smith  finally  recovered  judgment  against  him 
also,  but  only  for  the  sum  of  $1,856.06  and  costs.  At  the 
time  the  judgment  against  George  W.  was  rendered,  he  was 
the  owner  in  fee  simple  of  a  certain  tract  of  land  in  Marion 
county,  upon  which  said  judgment  became  a  lien.  On  or 
about  March  15,  1882,  Smith  ordered  an  execution  upon  his 
judgment  against  Gideon  S.,  but  before  it  was  issued  the 
latter  paid  Smith  the  full  amount  of  said  judgment  and 
costs,  and  the  same  was  entered  satisfied  by  Smith  on  the 
record  as  follows :  "For  value  received  I  acknowledge  satis- 
faction in  full  of  this  judgment  this  18th  day  of  March, 
1882,  but  reserve  all  rights  against  G.  Wl  Cox  on  said 
judgment  against  him."  On  the  81st  of  the  same  month, 
Oea  W.,  to  reimburse  Gideon  S.  in  part  for  the  money  he 
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had  been  compelled  to  pay  Smith,  by  reason  of  his  having 
been  surety  on  said  bond,  conveyed  to  him  his  title  to  said 
realty  above  mentioned.  Afterwards,  on  the  15th  day  of 
August,  1882,  Smith  caused  the  execution  sought  to  be  en- 
joined by  this  suit,  to  be  issued  on  the  judgment  against 
George  W.,  and  delivered  to  the  appellant  Forward,  sheriff 
of  said  county,  for  service,  who  levied  it  upon  said  realty, 
and  threatens  to  sell  the  same  to  satisfy  a  balance  claimed  to 
be  still  due  on  said  judgment,  being  the  difference  between 
the  face  thereof  and  the  amount  received  from  Gideon  S.  in 
satisfaction  of  the  smaller  judgment  against  him. 

In  view  of  the  authorities,  it  can  hardly  be  deemed  a  de- 
batable question  as  to  whether  the  satisfaction  of  the  judg- 
ment against  Gideon  S.  also  operated  as  a  satisfaction  and 
discharge  of  the  judgment  against  George  W.  for  the  same 
debt  The  fact  that  it  was  lesser  in  amount,  and  that 
Gideon  S.  was  in  fact  but  a  surety,  can  hav^  no  effect  upon 
such  result  The  payment  and  acceptance  of  the  amount 
due  upon  the  smaller  judgment,  in  satisf actional  and  its 
actual  discharge  by  entry  of  satisfaction  on  the  record, 
operated  to  extinguish  the  debt  itself.  And  whether  the 
debt  was  represented  in  one  only,  or  in  many  judgments, 
its  extinguishment  by  payment  and  satisfaction  in  respect 
to  one  judgment  would  have  the  same  effect  as  to  all  the 
rest.  Although  a  creditor  may  recover  many  separate  judg- 
ments for  the  same  debt  against  parties  severally  liable,  he 
can  have  only  one  satisfaction;  and  a  payment  by  one,  at- 
tended by  satisfaction  of  the  judgment  against  him  (mly, 
operates  in  law  as  a  satisfaction  and  discharge  of  all  the 
others.  They  are  regarded  as  being  merely  cumulative 
(Freeman  on  Judgments,  sec.  467;  Shelion  v.  Kibbe^  8 
Conn.,  214;  Baker  v.  Lovett,  6  Mass.,  78;  Sherman  v.  Brett^ 
7  Wis.,  139;    The  First  National  Bank   of  IndianapoUi 
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f^.  The  Indianapolis  Piaaio  Maoiufaeiuring  Oo.^  et  al.y  45 
In<L,  6.) 

The  judgment  creditor  may  insist  on  the  satisfaction  of 
either  judgment;  but  having  accepted  satisfaction  of  a  par- 
ticular one,  all  recourse  on  the  others,  however  much  larger 
or  more  favorable  to  his  interests,  is  gone.  And  tiie  at- 
tempted reservation  of  "rights"  with  respect  to  the  other 
judgments  was  necessarily  inoperative,  as  they  had  all 
merged  in  the  satisfaction,  and  were  no  longer  in  Existence. 

Only  one  of  the  cases  cited  by  counsel  for  the  appellants 
conflicts  with  this  view,  and  it  is  clearly  contrary  to  the 
weight  of  authority.  This  is  the  case  of  Tompkins  v.  Fer- 
gusen^  10  Bick,  (S.  C.  Law)  424.  The  reasoning  upon 
which  this  decision  rests  is  by  no  means  satisfactory,  and,  as 
already  stated,  the  decision  iteelf  is  not  in  accordance  with 
the  overwhelming  preponderance  of  judicial  opinion  on  the 
subject  The  remaining  authorities  cited  by  counsel  for 
the  appellants  relate  to  the  effect  of  a  release  of  a  surety,  or 
one  of  two  several  obligors,  or  joint  obligors,  reserving  ex- 
pressly every  right  to  proceed  against  the  other  on  the  joint 
obligation.  But  these  cases  are  not  to  the  point  we  are  here 
considering.  The  contract  is  neither  discharged  nor  the 
debt  extinguished.  The  reservation  of  the  right  to  proceed 
against  others,  implied  in  the  first  two  instances,  and  ex- 
pressly stipulated  for  in  the  last,  entitles  the  creditor  to 
seek  satisfaction  from  the  others  severally  or  jointly  liable 
unaffected  by  the  release.  But  if  he  has  received  actual 
satisfaction  of  the  debt,  he  can  have  no  such  recourse,  and 
the  attempted  reservation  thereof  would  be  entirely  un- 
availing. (Bones  v.  Aiken  and  Powell^  86  Iowa,  534.) 
That  a  cloud  (hql  the.  respondent's  title  would  result  from 
allowing  the  sale  to  procee.d:iand.  the  sheriff's  deed  to  be  ex- 
ecuted to  the  purchaser  thereat,  is  hardly  doubtful    What 
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effect  should  be  ascribed  to  the  entry  of  satisfaction  by  the 
judgment  creditor,  in  the  margin  of  his  judgment,  as  show- 
ing from  the  record  itself  the  invalidity  of  any  subsequent 
proceedings  thereon,  and  of  any  claim  of  title  derived 
through  them,  it  is  needless  now  to  inquire.  The  record  of 
the  judgment  against  George  W.  Cox,  upon  which  the  exe- 
cution sought  to  be  enjoined  in  this  case  was  issued,  shows 
no  entry  of  satisfaction,  and  even  if  such  an  entry  oould  be 
deemed  sufficient  as  a  record  to  show  the  invalidity  of  sub- 
sequent proceedings  upon  the  judgment  to  which  it  relates, 
in  any  case,  it  is  obvious  that  no  such  question  is  involved 
here.  While  the  satisfaction  in  fact  of  the  judgment  against 
the  respondent,  Gideon  S.  Cox,  operated  in  law  to  extin- 
guish the  judgment  against  George  W.  Cox,  it  had  no 
greater  effect  by  being  entered  on  the  margin  of  the  former 
judgment,  than  it  would  have  had  without;  and  such  entry 
would  not  be  even  constructive  notice  of  such  satisfaction 
to  a  purchaser  at  a  sale  under  the  judgment  against  George 
W.  Cox.  The  invalidity  of  the  title  acquired  at  such  sale 
would  not,  therefore,  appear  upon  the  face  of  the  proceed- 
ings through  which  it  would  be  derived.  The  payment  and 
entry  of  satisfaction  on  the  margin  of  a  different  judgment 
would  have  no  greater  effect  than  actual  payment  and  satis- 
faction of  the  debt  represented  by  both  judgments,  in  any 
other  mode  and  not  entered  upon  any  record.  And  in  such 
cases  courts  of  equity  will  interfere  to  prevent  clouds  on 
titles,  and  grant  the  necessary  relief.  (2  Story's  Eq.  Jur., 
sec.  876 ;  Brinkerhoff  v.  Lansing^  4  Johns.  Ch.,  69 ;  Bowenj 
et  dl.  V.  Olark^  46  Ind.,  405;  Meyer  v.  TuUy^  46  Cal.,  70; 
Shxiw  V.  Dwight^  16  Barb.,  536.)  We  are  satisfied  with  the 
correctness  of  the  decree  appealed  from,  and  that  we  should 
affirm  it;  and  it  is  so  ordered. 
Decree  affirmed. 
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STATE  V.  CHADWICK  AND  BROWN. 

Verification  of  PtEAoiNc. — The  want  of  a  proper  subscription  or 
verifiGation  is  a  mere  irre8[ularity,  which  is  waived  by  pleading 
over. 

State  Land  Funds — ^Title  in  State. — The  legal  title  to  the  funds  aris- 
ing from  the  sales  of  state  lands  by  the  board  of  commissioners  is 
in  the  state,  and  enables  it  to  maintain  any  action,  suit  or  proceed- 
ing against  mere  wrong  doers,  which  may  be  necessary  or  propier 
for  the  recovery  or  preservation  thereof. 

Idem — Commissioners  are  Lawful  Custodians. — ^Thc  board  of  com- 
missioners is  the  lawful  custodian  of  such  funds,  except  the  pro- 
ceeds of  the  lands  donated  to  the  state,  by  congress,  to  aid  in  the 
erection  or  completion  of  public  buildings,  and  is  authorized  by 
law  to  expend  as  much  of  such  fimds  as  may  be  necessary  to  defray 
the  expenses  of  selecting  and  selling  such  lands,  and  the  lawful 
disposition  and  management  of  the  proceeds. 

Payment — How  Appukd. — An  allegation  in  the  answer  of  the  members 
of  the  board,  in  a  suit  for  an  accounting  by  the  state,  in  effect  that 
all  sums  received  and  not  paid  into  the  state  treasury,  have  been 
legally  expended  in  payment  of  just  and  legal  claims  against  the 
state,  for  necessary  services  in  connection  with  such  lands,  per- 
formed by  divers  persons,  at  the  request  of  such  board,  state  only 
legal  conclusions,  and  tenders  no  issue  of  fact. 

Accounting — ^Money  Received. — ^A  payment  on  an  open  account,  in  the 
absence  of  any  peculiar  circumstances  rendering  an  application  ac- 
cording to  equitable  principles  necessary,  must  be  applied  toward  the 
extinguishment  of  the  several  items  of  indebtedness,  according  to 
priority  in  point  of  time.  The  gist  of  a  suit  for  an  accounting, 
being  the  failure  to  account  for  moneys  received,  a  distinct  allega- 
tion in  the  complaint  of  conversion  of  such  money  by  the  defendant, 
wholly  unsupported  on  the  trial  by  proof,  will  not  prevent  a  re- 
covery by  plaintiff,  of  the  amount  shown  to  have  been  received  and 
not  accounted  for  hy  the  defendants. 

Appeal  from  Marion  County. 

8TATEMBNT. 

This  was  a  suit  in  equity  for  an  accounting,  brought  by 
the  state  of  Oregon  against  the  defendants  in  the  circuit 
court  for  Marion  county.  The  complaint  was  filed  June  3, 
1879.    It  alleges,  in  substance,  that  the  defendant,  S.  F. 
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Chadwick,  was  the  duly  elected  and  qualified  secretary  of 
state,  and  acting  governor  of  the  state  of  Oregon,  from 
February  2,  1877,  to  September  9,  1878,  and  that  the  de- 
fendant, A.  H.  Brown,  was  the  duly  elected,  qualified  and 
acting  treasurer  of  said  state  during  said  period.  That 
during  said  period  said  defendant,  ex-offlcio  constituted  the 
board  of  commissioners  for  the  sale  of  school  and  university 
and  other  lands  in  the  complaint  mentioned,  for  said  state, 
and  for  the  investment  of  the  proceeds  arising  therefrom. 
That  during  said  period  defendants,  as  such  board  of  com- 
missioners, and  in  accordance  with  their  lawfully  prescribed 
duties,  received  from  the  sales  of  lands  belonging  to  the 
state,  large  and  divers  sums  of  money. 

Then  follows  an  approximate  statement  in  detail  of  the 
several  amounts  so  received  from  the  sales  of  the  several 
different  classes  of  lands  respectively,  and  amounting  in  the 
aggregate  to  the  sum  of  $87,062.15.  It  then  alleges  as 
follows :  That  tlie  defendants  have  neglected  and  failed  to 
lawfully  account  for,  and  pay  into  the  treasury,  the  said 
sums  of  money  so  received  by  them  as  aforesaid,  or  any  part 
or  portion  thereof,  except  the  following  amounts  paid  into 
the  treasury,  to-wit: 

Then  follows  a  detailed  statement  of  the  several  amounts 
paid  into  the  treasury,  from  the  proceeds  of  sales  of  the  dif- 
ferent classes  of  lands  respectively,  amounting  in  all  to  the 
sum  of  $81,609.92. 

It  then  alleges  that  the  defendants  have  converted  the 
several  amounts  so  received  by  them  and  not  paid  into  the 
state  treasury,  and  applied  them  to  their  own  use,  and  divers 
other  uses  and  purposes,  without  authority  of  law,  and 
contrary  to  the  trust  reposed  in  them,  and  concludes  with  a 
prayer  for  an  accounting,  etc.  It  is  subscribed  by  ^J.  M. 
Thompson,  attorney  for  plaintiff.'' 
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The  defendants  moved  to  strike  tlie  complaints  from  the 
files  of  the  circuit  coiirt,  for  the  reasons: 

1.  That  it  was  not  signed  by  the  district  attorney. 

2.  That  the  suit  was  brought  without  authority. 
8.    That  the  complaint  was  not  properly  verified. 

The  court  overruled  the  motion.  They  then  demurred  to 
the  complaint  on  the  same  grounds.  This  also  was  over- 
ruled. 

The  answers  deny  the  receipt  of  any  greater  amounts  in 
any  case  than  the  cc»nplaint  admits  to  have  been  accounted 
for  and  paid  in  the  state  treasury;  and  then^  as  a  separate 
defense,  alleges  the  following  facts : 

•  ^^That  all  sums  of  money  received  by  the  defendants,  or 
either  of  them,  as  the  proceeds  of  the  sales  of  lands  referred 
to  in  the  complaint,  or  otherwise,  were  duly  accoimted  for 
and  paid  into  the  treasury  in  the  manner  provided  by  stat- 
ute and  the  laws  of  this  state." 

The  plaintiff,  in  its  replications,  denied  this  allegation. 
The  separate  defense  in  Brown's  answer  contains  the  follow^ 
ing  additional  allegation,  which  was  demurred  to  by  plain- 
tiff, and  its  demmrer  being  overruled,  was  not  noticed  in 
its  replication. 

"That  all  sums  of  money  received  by  them,  or  either  of 
them,  as  the  proceeds  of  the  sales  of  such  lands,  and  not 
actually  paid  into  the  treasury,  were  expended  by  them  (the 
defendants)  as  such  board  of  commissioners,  in  good  faith 
and  in  accordance  with  the  constitution  and  laws  of  this 
state,  and  the  orders,  rules  and  regulations  made  and 
adopted  by  said  board,  in  good  faith,  and  according  to  law, 
and  in  the  payment  of  ^daimS;  justly  and  legally'  due  and 
owing  by  the  plaintiff^  to  divers  persons,  for  services  pen- 
foirmed  by  them  for  the  state,  at  the  request  of  said  boiard^ 
in  selectingy  surveying  and  perfcxnning  other  duties  i  neoea- 
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and  the  appellants  therefore  filed  their  answer  and  the  cause 
was  heard  and  determined  upon  the  merits.  The  decree  of 
the  circuit  court  being  against  the  appellants,  they  bring 
this  appeal  and  assign  the  foregoing  rulings  of  the  court  as 
error. 

We  need  not  determine  whether  the  proper  district  at- 
torney alone  can  appear  for  and  represent  the  state  in  judi- 
cial proceedings.  That  question  is  not  presented  by  the 
records  in  this  case.  The  objections  made  by  appellant  in 
the  court  below  and  which  were  passed  upon  there,  were  that 
the  complaint  was  not  signed  by  the  proper  district  attorney, 
and  that  the  suit  was  unauthorized.  But  these  objections 
were  preliminary  in  their  nature,  and  were  waived  by  filing 
the  answer.  (Moak's  Van  Santvoord's  PL,  778;  Delafield 
V.  State  af  Illinois^  2  Hill,  161 ;  Oreeniidd  v.  Steamer  Gun- 
neUj  6  CoL,  67;  Bell  v.  Baiiroad  Oo.j  4  Wall.,  598;  Civ. 
Code,  sec.  65.) 

Neither  the  subscription  nor  verification  constitute  any 
part  of  the  complaint,  and  their  omission  can  only  be  deemed 
an  irregularity,,  which  would  justify  the  court  in  striking  it 
out,  on  motion.  If  appellant  failed  to  apply  for  such  relief, 
or  having  made  the  application  and  been  refused  the  relief 
they  were  entitled  to,  they  then  waived  the  right  to  insist 
upon  it  further,  as  they  did  in  this  instance,  by  filing  their 
answer  and  proceeding  to  trial  on  the  merits,  in  either 
event,  they  could  not  be  held  to  urge  their  objections,  on  ap- 
peal in  this  court.  They  cannot  be  permitted  to  take  issue 
on  the  merits,  and  afterwards  insist  that  the  proceeding  on 
the  part  of  the  state  was  irregular  or  unauthorized.  The 
provision  of  the  statute  for  the  signing  of  pleadings  by  the 
parties,  or  their  attorneys,  is  a  general  one  and  applies  to 
the  state  as  well  as  individuals.     (Civ.  Code,  sec  79.)^ 

If  the  failure  of  any  individual  to  subscribe  his  pleadings 
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is  but  a  mere  irregularity  which  is  waived  by  the  opposite 
party  pleading  over,  the  same  must  hold  true  where  the 
pleadings  of  the  state  disclose  the  same  defect  The  fact 
that  the  complaint  in  the  present  instance  appears  to  have 
been  subscribed  by  an  attorney  who  possibly  had  not  and 
could  not  have  sufficient  authority  to  institute  the  suit  on 
behalf  of  the  state,  does  not  alter  the  case.  His  signature, 
if  it  be  deemed  wholly  insufficient,  can  only  be  regarded  as 
surplusage,  and  the  complaint  occupies  the  same  positicHi  as 
though  it  had  never  been  subscribed  at  all. 

Upon  the  second  point  contended  for  by  appellants,  that 
the  board  of  commissioners  for  the  sale  of  school  lands,  and 
not  the  state  should  have  brought  this  suit,  it  is  sufficient 
to  say  that  while  such  board  was  created  by  the  constitution, 
with  power  to  sell,  in  pursuance  of  legislative  enactment, 
the  school  and  imiversity  lands  belonging  to  the  state,  and 
invest  the  funds  arising  therefrom,  which  power  of  sale 
was  afterwards  extended  by  statute  over  all  classes  of  state 
lands,  still  the  legal  title  and  property  in  such  funds  have 
ever  remained  in  the  state,  until  expended  in  accordance 
with  some  provision  of  law,  in  the  same  manner  and  to  the 
same  extent  that  the  legal  title  and  ownership  of  the  lands 
from  whose  sale  they  were  derived,  were  vested  in  the  state, 
prior  to  their  lawful  disposal.    (Art  VIIL,  sec.  5,  state  con- 
stitution, titles  II.  to  VII.,  miscellaneous  laws.)     And  this 
was  sufficient  to  enable  the  state  to  maintain  this  suit  against 
the  appellants,  who  do  not  attempt  to  shelter  themselves 
behind  the  power  and  authority  of  such  board  of  conunis- 
sioners.     {People  v.  Booths  32  N.  Y.,  397;  People  v.  In- 
gersoll^  68  Ind.,  !•) 

The  next  question  to  be  considered  arises  from  resp<Mid- 
ent's  omission  to  reply  to  the  seccmd  allegation  in  the  sep- 
arate defense,  in  the  answer  of  the  appellant  Brown.    The 
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referee  found,  as  a  conclusion  of  law,  that  the  board  of  com^ 
missioners  were  authorized  to  defray  the  expenses  of  select- 
ing and  selling  the  various  classes  of  state  lands,  and  dis- 
posing of  the  proceeds,  as  required  by  law,  out  of  such  pro- 
ceeds, with  the  single,  exception  of  clerical  aid  in  tiie  case  of 
school  lands.  The  court  below,  in  confirming  the  report, 
necessarily  adopted  this  conclusion  as  its  own.  We  are  sat- 
isfied with  the  correctness  of  this  view.  It  seems  to  be  only 
a  fair  deduction  from  the  various  legislative  provisions  on 
the  subject,  and  to  accord  with  the  practical  interpretation 
given  by  the  legislature  of  the  powers  and  duties  of  the 
l^ard  of  commissioners.  In  attempted  conformity  with 
this  view,  evidently,  the  allegation  in  the  separate  defense 
in  Brown's  answer  was  framed. 

We  shall  pass  over  the  question  of  the  effect  of  such  a 
defense  when,  sufficiently  alleged,  as  a  bar  to  a  suit  for  an 
accounting  pl-operly  brought.  For  it  is  apparent,  we  think, 
from  the  most  cursory  examination  of  the  allegation  referred 
to,  that  it  states  only  conclusions  of  law,  and  not  issuable 
facts.  It  is,  in  substance,  that  the  money  for  which  the  ac- 
count is  sought  has  all  been  legally  expended  by  the  appel- 
lants as  such  board  of  commissioners.  No  denial  of  sucli 
allegations  was  necessary*  Besides,  it  also  appears  from 
the  record  in  the  case  that  an  account  of  such  expenditures 
was  taken  before  the  referee,  and  that  the  appellant  not  only 
appeared  before  him  and  offered  evidence  to  establish  such 
items,  but  appeared  before  the  court  below,  when  his  report 
was  filed,  and  moved  that  a  portion  of  said  report  disal- 
lowing certain  of  such  items,  amounting  to  the  aggregate 
sum  of  $712.07,  as  not  having  been  proven,  be  set  aside. 
It  is  thus  made  apparent  from  the  record  itself  that  the 
issue  intended  to  be  tendered  by  such  allegation  in  the  sep- 
arate defense  in  Brown's  answer  was  as  fully  tried  and  de- 
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McComack,  Cann's  successor  as  clerk  of  the  board  of  com- 
missioners, showing  that  the  payments  stated  in  the  supple- 
mental report  to  have  been  made,  had  been  made  as  reported ; 
and  the  state  of  the  various  funds  to  which  the  proceeds  of 
the  sales  of  the  several  classes  of  state  lands  respectively  be- 
longed, at  all  times,  from  September,  1870,  to  September, 
1878,  a  period  embracing  two  official  terms  of  said  board,  and 
covering  the  whole  time  that  Cann  was  employed  as  clerk, 
comprise  all  the  evidence  as  to  the  origin  of  such  funds,  and 
other  facts  from  which  the  rule  as  to  their  application  was 
to  be  deducted  by  the  referee.  He  applied  the  payment 
made  by  Cann  upon  the  first  deficiencies  in  the  accounts  of 
the  board  occurring  during  Cann's  term  as  clerk,  conmienc- 
ing  in  September,  1870.  The  result  was  that  such  pay- 
ments were  wholly  exhausted  in  the  settlement  of  deficiencies 
happening  prior  to  Feb.  2,  1877,  when  by  the  resignation 
of  Gov.  Grover  the  board  was  left  composed  of  the  appel- 
lants, S.  F.  Chadwick,  secretary  of  state,  and  acting  gover- 
nor, and  A.  H.  Brown,  state  treasurer,  only,  and  leaving 
nothing  to  be  applied  upon  the  deficiencies  subsequently 
occurring  in  their  accounts,  found  by  the  referee  to  amount 
to  the  sum  of  $2,381.59.  It  was  conceded  by  both  parties 
at  the  hearing  that  there  never  was  any  appropriation 
of  the  payments  made  by  Cann  by  either  party,  and 
that 'it  was  a  simple  question  of  law,  upon  the  foregoing 
facts,  how  it  should  be  applied.  The  general  rule,  that  an 
indefinite  payment  on  a  running  account  will  be  applied 
to  extinguish  the  several  items  of  indebtedness  according  to 
their  priority  in  point  of  time,  will  not  be  questioned.  (Z7. 
S4  V.  Kirkpatrick,  9  Wheel.,  739.)  But  appellants  claim 
there  was  something  peculiar  in  the  circumstances  of  the 
present  case,  which  takes  it  out  of  the  operktioa  of  the  gen- 
eral rule.     In  short,  they  insist  that  these  payments  are 
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shown  by  the  ptoof  introduced  upon  t^e  trial  before  the 
referee,  to  have  been  made  with  moneys  received  in  part,  at 
least  during  their  official  term  from  February  2,  1877,  to 
September  9,  1878,  and  charged  against  them  in  their  ac- 
count, and  that  they  are  entitled  to  credit  for  so  much  of  the 
amount  paid  by  Cann  as  is  shown  by  the  proofs  to  have 
been  received  during  their  term. 

The  legal  proposition  contended  for  by  them  is  undoubt- 
edly sound.  (Stone  v.  Seymour  and  Bouck,  15  Wend.,  20; 
Bndenbecker  v.  Doimll,  32  Barb.,  9 ;  United  States  v. 
Jormeay,  7  Crouch,  57;  Jones  v.  United  States^  7  How., 
681.)  Now,  as  to  the  facts  whiich  appellants  assume  to  be 
established  by  the  proofs.  Cann  says  in  his  supplemental 
report  of  June  9,  1880,  which  was  admitted  as  evidence  in 
the  trial  before  the  referee,  without  objection  from  either 
party :  "These  payments  were  made  towards  completion  of 
the  transactions  of  the  former  board,  and  the  moneys  paid 
should  be  credited  to  them  on  account  of  discrepancies  aris- 
ing since  September,  1870,  and  thereafter." 

Then  follows  a  statement  of  the  amounts  expended  or 
paid  into  the  state  treasury,  on  account  of  the  several  funds 
arising  from  the  sales  of  the  several  classes  of  state  lands 
respectively,  and  altogether  making  said  aggregate  of 
$8,951.85.  Among  others,  the  supplemental  report  shows 
payments  on  account  of  the  university  fund  amounting 
to  $756.37,  and  a  single  payment  on  account  of  the  capitol 
building  fund  of  $1,000,  under  date  of  October  6,  1878. 
The  proofs  are  decisive  that  on  February  2,  1877,  deficien- 
cies existed  in  the  accounts  of  the  board  of  school  land  ocmi- 
missioners,  occurring  since  September,  1870,  in  respect  to 
every  fund  except  the  capitol  building  fund,  in  the  aggre- 
gate more  than  sufficient  to  absorb  the  whole  amoont  of 
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Cann's  payments  in  ikw  sotUemontSy  *  ii  such  ptyoM^a^a 
should  be  so  applied*  i 

We  have  already  giTen  the  material  portions  of  Cann's 
sworn  statements  before  the  referee  in  tegard  to  th^^ 
payments.  The  payments  were  made  after  the  official  term 
of  the  appellants  had  expired,  and  after  Cann's  relati<m  to 
them,  as  derk  of  the  board  which  they  composed,  had  also 
ceased.  There  is  no  gromid,  therefore,  foi'  the  presumption 
that  Cann  was  acting  under  tiieir  directions  as  a  board  in 
making  such  payments;  nor  for  the  inference  that  might 
have  been  drawn,  if  the  payments  had  been  made  during 
their  official  term,  that  they  were  from  funds  currently  re- 
ceived by  and  debited  to  them^  and  therefore  credits  in  their 
accoimt. 

The  facts  that  they  eomposed  the  last  board  of  commis- 
sioners, and  that  their  accounts  exhibited  the  latest  defici- 
encies during  the  time  from  September,  1870,  to  Septem- 
ber, 1878,  in  view  of  the  further  fact  that  Cann,  i^ho  made 
the  payments,  was  clerk  of  all  the  different  boards  which  oc- 
cupied that  whole  period,  and  maiiifestly  had  the  possession 
and  custody  of  all  the  funds,  or  the  greater  porticm  of  th^n 
at  least,  during  that  period  in  which  the  deficiencies  are 
found  to  exist,  afford  but  slender  ground,  in  our  judgment, 
upon  which  to  base  such  an  inferenca  The  facts,  however, 
of  there  having  been  no  defidenoy  in  the  capitol  building 
fund  prior  to  February  2,  1877,  of  the  occurrence  of  a  sub- 
sequent deficiency  of  $1124.72,  and  of  Cann  having  paid 
$1000  into  the  state  treasury  on  account  of  such  fund,  al- 
though after  the  official  term  of  appellants  had  expired 
and  his  own  relation  to  them  as  derk  of  the  board,  which 
they  composed,  had  ceased,  have  been  strongly  pressed  by 
appellants,  as  showing  that  such  sum  of  $1000,  at  any  rate, 
belonged  in  that  fund,  and  should  therefore  have  been  al- 

X.  Ore.- 
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lowed  as  a  credit  to  appellantB  against  the  amount  of  such 
deficiency  with  which  they  were  charged.     If  these  facts 
'  stood  alcme,  they  would  perhaps  warrant  the  conclusion  con- 
tended for  by  the  appellants. 

But,  in  the  same  supplemental  report  which  ^ows  this 
payment,  Cann  says,  as  we  have  already  seen,  that  these  pay- 
m^sits  should  -be  credited  against  '^any  discrepancies  in  the 
accounts  of  the  board  arising  since  September,  1870.'^  The 
statements  in  this  report  are  evidence  in  the  case.  In  his 
testimony  before  the  referee,  Cann  states  explicitly  that  no 
portion  of  these  payments  came  out  of  the  university  fund, 
and  yet  they  were  made  on  account  of  that  fund  to  the  ex- 
tent of  /  $756.37.  Immediately  following  this  statement, 
and  in  reference  to  these  same  payments  shown  by  his  sup- 
plemental report,  he  says,  ^'It  was  moneys  paid  in  for  lands 
that  did  not  accrue  to  the  stale. '^  Under  the  law,  the  board 
of  commissioners  were  required  to  pay  into  the  state  treas- 
ury the  proceeds  of  the  sales  of  the  ten  sections  granted  to 
the  state  to  aid  in  the  erection  of  public  buildings,  to  create 
a  capitol  building  fund,  but  in  all  other  cases  the  board  re- 
tained the  custody  and  management  of  the  proceeds  of  state 
lands  made  by  them  under  the  authcxrity  and  direction  of 
legislative  enactment.     (Title  V.,  chap.  29,  Afiss.  Lawa) 

Unless  Cann  had  this  distinction  in  his  mind,  and  in- 
tended to  state  that  the  funds  out  of  which  these  payments 
were  made  did  not  arise  from  the  sales  of  such  ten  sections 
of  land  donated-^  towards  the  erection  of  public  buildings  by 
the  state,  we  are  at  a  loss  to  comprehend  his  meaning.  But 
let  this  be  as  it  may,  his  testimony  does  show  most  implic- 
itly and  unequivocally  that  the  portion  of  these  payments 
which  he  attempted  to  appropriate  to  the  account  of  the 
university  fund,  amounting  to  $756.37,  did  not  arise  frona 
the  sales  of  the  university  land^,  and  consequently  did  not 
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belong  to  that  fund.  The  greater  part  of  this  amount  Was 
paid  into  the  state  treasury  only  two  days  after  the  payment 
on  account  of  the  capitol  building  fund,  and  in  the  absence 
of  any  pretense  of  mistake  or  offer  of  explanation  on  Cann's 
part,  in  reference  to  his  mifiapplication  of  the  public  funds 
in  his  hands,  the  inference  from  the  feict  of  his  payment  on 
account  of  the  capitol  building  fund  that  the  money  used  in 
making  such  payment  properly  belonged  in  such  fund,  is 
very  slight,  indeed.  Cann  also  testifies,  as  wd  have  seen 
from  the  citation  from  his  evidence,  "I  still  owed  the  stat^ 
the  sum  of  $8,951.85,  because  I  hod  the  money,  and  my 
books  showed  it,  after  1870."  Evidently,  when  Cann  made 
these  payments  he  regarded  himself  as  the  real  delinquent 
and  recognized  his  obligations  to  satisfy  the  deficiencies  in 
the  accounts  of  the  board  during  the  entire  period  he 
was  acting  as  their  derk,  to  the  extent^  at  least,  his  books 
showed  he  had  received  the  money  from  the  sales  of  state 
lands,  and  had  not  paid  it  over.  And  he  plainly  made  these 
payments  to  cover  balances  against  himself  appearing,  as  he 
testifies,  upon  his  own  books.  He  makes  no  distinction  on 
account  of  the  changes  in  membership  in  the  board  of  com- 
missioners during  his  own  term  as  clerk  thereof,  in  his  tes- 
timony. If  his  intention  could  be  deemed  of  any  moment 
in  the  controversy  between  the  different  sets  of  commission^ 
ers,  we  think  it  quite  clear  that  his  purpose  in  making  the 
payments  was  to  settle  all  the  discrepancies  in  the  accounts 
of  the  board  from  the  beginning  of  his  own  term  as  clerk^ 
ivithout  regard  to  the  dianges  which  occurred  in  the  mem-t 
bership  of  that  body  during  that  term,  or  to  the  individual 
liability  of  any  person  besides  himself. 

Upon  this  evidence,  the  able  and  learned  referee  failed  to 
find  as  a  fact  that  these  payments,  or  any  portion  of  them, 
were  made  out  of  funds  received  during  the  term  of  the  ap- 
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pellants,  from  February  2,  1877,  to  September,  1878,  or  any 
other  facts  entitling  them  to  be  credited  with  any^  porti(Mi  of 
it  upon  their  accounts  during  said  term^  This  is  the  most 
favorable  light  for  the  appellants  in  which  the  matter  can  be 
put,  and  it  is  claimed  by  them  that  the  court  below  erred  in 
refusing  to  set  aside  the  report  on  this  ground. 

We  do  not  think  the  proofs  established  the  fact  that  any 
portion  of  the  money  paid  by  Cann  was  received  during 
such  official  term  of  the  appellants,  or  that  they  established 
any  other  fact  entitling  the  appellants  to  an  equitable  appli- 
cation of  the  same  upon  their  accounts  for  that  term.  The 
preponderance  of  evidence  appears  to  us  to  be  upon  tiie 
other  side,  and  we  think  fully  sustains  the  referee's  conclu- 
sion. 

The  only  remaining  objection  presented  in  the  brief  of 
the  appellants  is,  in  substance,  that  the  ccHnplaint  charges 
them  with  receiving  large  sums  of  money  and  converting 
the  same  to  their  own  use,  and  applying  it  to  uses  not  al- 
lowed by  law,  while  the  testimony  on  the  part  of  the  re- 
spondent tends  to  show  only  that  Cann,  as  clerk  and  cus- 
todian of  the  funds  of  the  board,  received  more  money  than 
he  accounted  for,  and  consequently  that  there  is  an  entire 
failure  of  proof.  But  it  seems  quite  clear  to  us  that  the  gist 
of  the  suit  is  a  failure  on  the  part  of  the  appellante  to  ac- 
count for  and  pay  over  money  received  by  them  which  be- 
longs to  the  state.  These  allegations  are  directiy  made  in 
the  complaint,  and  are  entirely  distinct  from  the  allegation 
of  conversion  by  appellants,  and  show  a  good  cause  of  suit 
The  latter  allegation  should  be  treated  as  surplusage. 

The  decree  of  the  circuit  court  is  aiBrmed  with  costs  to' 
the  re6pondent& 
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POPPLETON  V.  NELSON. 

Appeal — Parties. — ^An  appeal  will  not  be  dismissed  for  want  of  nec- 
essary parties,  where  as  between  the  parties  to  the  appeal,  the  de- 
cision appealed  from  may  be  reversed  or  modified  in  some  sub- 
stantial particular  without  affecting  the  rights  of  other  parties  to 
the  litigation  in  the  court  bdow,  under  such  decision,  who  have 
not  been  made  parties  to  the  appeal. 

Idem — Notice — Undertaking. — ^The  undertaking  for  an  appeal  may  be 
filed  at  any  time  after  service  of  the  notice,  although  on  the  same 
day.  Where  the  undertaking  appears  to  have  been  filed  on  the 
same  day  the  notice  is  served,  the  law  will  presume  it  was  filed 
afterwards. 

Idem — Notice  must  be  Signed  by  Attorney,  when. — If  the  appellant 
appeared  by  attorney  in  the  court  below,  and  the  record  fails  to 
show  any  diange  and  appearance  by  himself,  in  person,  the  notice 
of  appeal  must  be  given  by  such  attorney,  and  a  notice  purporting 
to  be  given  and  signed  by  the  appellant  in  person  is  invalid,  and 
will  not  enable  him  to  maintain  his  appeal 

• 

Appeal  from  Yamhill  County. 

Per  Curiam: 

The  gromids  set  forth  in  the  mo^idn  to  dismiss  are:  1. 
The  notice  of  appeal  has  not  been  served  on  all  the  neces- 
sary parties;  2.  The  undertaking  for  the  appeal  was  filed 
before  the  notice;  3.  The  description  in  the  notice  of  die 
decree  appealed  from  is  insufficient;  4.  The  notice  is  not 
signed  by  the  appellant^s  attorneys  of  record,  in  the  court 
below,  but  purports  to  have  been  given  and  signed  by  him- 
self al<me.  The  third  grotmd  was  waived  by  respondent's 
counsel  at  th^  hearing,  and  need  not,  therefore,  be  consid- 
ered. The  first  ground  seems  to  us,  upon  an  examinaticm 
of  the  transcript,  clearly  untenable.  The  interest  of  the  ap- 
pellant Nelson,  in  securing  a  reversal  of  the  decree,  c4n  in 
no  way  be  deemed  adversed  to  the  rights  of  his  Co-defendant. 
If  he  fails  in  procuring  a  reversal  he  must  pay  the  costs. 
If  he  succeeds,  the  land  supposed  to  b^  represented  by  his 
co^efendant  as  a^iainistralof  of  Isaac  fiog6rs,  deceased,' Will 
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be  relieved  from  a  heavy  incumbrance.  In  no  event  could 
the  interests  claimed  to  be  represented  by  the  administrator 
suffer  any  injury  from  the  appeal.  As  to  the  second  ground, 
our  conclusion  is  the  same.  The  provisions  of  sec.  510  of 
the  code,  for  the  computation  of  the  time  within  which  an 
act  is  to  be  done,  only  exclude  the  "first  day''  from  such  com- 
putation. They  never  could  have  been  intended  to  prevent 
such  act  from  being  considered  and  treated  as  having  been 
done  on  that  day.  The  only  purpose  of  the  statute  was  to 
furnish  a  rule  for  ascertaining  the  period  within  which  the 
subsequent  act  should  be  performed.  But  the  fourth  and 
only  remaining  ground  specified  in  the  motion  to  dismiss, 
gives  rise  to  questions  of  greater  difficulty. 

The  appellant  appeared  in  the  suit  in  the  court  below  by 
attorneys.  They  appear  from  the  record  to  have  appeared 
for  and  represented  him  there  until  the  final  decree  was 
entered  against  him.  Without  any  change  of  attorneys 
upon  the  record,  i^ppellant  attempted  to  give  notice  of  an 
appeal  on  his  own  behalf  and  in  his  own  name.  Secti(Mi 
1000,  civil  code,  provides :  "An  attorney  is  a  person  authw- 
ized  to  appear  for  and  represent  &  party,  in  the  vndtten  pro- 
ceedings in  any  action,  suit  or  proceeding,  in  any  stage 
thereof."  *  *  And  section  1001  is  as  follows:  "Any 
action,  suit  or  proceeding  may  be  prosecuted  or  defended  by 
a  party,  in  person,  or  by  attorney,  except  that  the  state  or  a 
corporation,  either  public  or  private,  appears  by  attorney  in 
(til  cases ;  and  where  a  party  appears  by  attorney  the  written 
proceedings  must  be  in  the  name  of  the  attorney,  who  is  the 
sole  representative  of  his  dient,  as  betwee^  him  and  the  ad- 
verse party,  except  as  provided  in  the  last  section."  Section 
1010  provides  for  the  change  of  attorneys  of  record,  and  the 
succeeding  .section  1011  containa  the  following  provisions. 
"  Wh(^  an  attorney  is  phange^^  as  pirpviijied  in  the  lA^t  sec- 
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tion,  written  notice  of  the  change  and  of  the  substitution  of 
a  new  attorney,  or  of  the  appearance  of  the  party  in  person, 
shall  be  given  to  the  adverse  party.  Until  then  he  is  bound 
to  recognize  the  former  attorney.** 

This  court  has  repeatedly  held  that  the  notice  of  appeal 
may  be  served  on  the  attorney  of  record  residing  within  the 
county  where  the  action  is  pending  under  section  521. 
{Lindley  v.  Wallis,  2  Or.,  203;  Bees  v.  BeeSj  7  id.,  78.) 
Now  if  the  attorney  of  record  may  be  served  with  a  notice 
of  appeal,  his  authority  to  give  one  should  not  be  denied. 
Both  are  based  upon  the  proposition  that  he  represents  his 
client,  in  the  proceeding  to  appeaL  This,  principle  seems 
clearly  involved  in  and  established  by  these  decisions. 
What,  then,  can  prevent  the  application  of  the  provisions  of 
section  1001,  above  cited,  to  the  proceeding  to  appeal?  The 
notice  of  appeal  is  unquestionably  a  '^written  proceeding" 
within  the  meaning  of  that  section,  and  if  its  provisions  do 
apply,  should  have  been  ^4n  the  name  of*'  the  attorneys  of 
record  in  the  suit  below.  The  respondent  was  ^^bound  to 
recognize'*  such  attorneys  in  thiis  case,  no  notice  having  been 
given  him  of  any  change,  as  required  by  section  1011.  Was 
he  also  ^bound  to  recogni^'.'  the  appellant  himself,  under 
such  circumstances?  We  think  not,  and  that  he  was  under 
no  necessity  of  noticing  any  "written  proceedings**  not  com- 
ing from,  nor  "in  the  name  of,'*  the  respondent's  attorneys 
of  record.  Ifor  can  his  rights  in  tiie  premises  be  permitted 
to  be  affected  in  any  way  by  the  attempt  of  the  appellant  to 
give  a  notice  of  appeal  in  his  own  name,  when  the  exclusive 
authority  to  do  so  was  vested  by  his  own  a6t^  uzider  the  law, 
in  his  attorneys  of  record.  The  appeal  must  be  dismissed 
with  costs  to  the  respondents 

Dismissed. 
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SAVAGE  V.  GLENN. 

Contract — Arbitration — Damages. — G.  entered  into  a  written  contract 
with  S.  in  April,  1880,  to  build  a  brick  building  at  The  Dalles  for 
S.     G.  began  and  was  carrying  on  the  work,  when,  in  July,  1880, 
during  the  high  water,  the  foundations  gave  way  and  the  unfinished 
building  fell  to  the  ground.     G.  claimed  that  S.  had  undertaken  to 
become  responsible  for  the  sufficiency  of  the  foundations  and  vras 
chargeable  with  the  fall  of  the  building.     In  October,   1880,   tl»^ 
parties  agreed  in  writing  to  leave  the  decision  of  the  question  to 
arbitrators,  and  that  pending  their  decision  G.  should  go  on  witl'* 
the  work  under  the  contract,  with  the  privilege  to  S.  of  making 
certain  alterations  in  the  specifications.     Nothing  was  done  under 
the  second  contract,  and   S.  brought  his  action  for  damages   fos" 
breach  of  the  original  contract;  Held, 

1.  That  the  agreement  to  arbitrate  could  not  be  pleaded  as  a  defense 
to  the  action,  and  that  G.  having  failed  to  go  on  with  the  wor^ 
under  the  second  contract,  and  haviqg  failed  to  cliarge  his  default 
to  S.,  he  could  not  defend  under  that  part  of  the  agreement. 

2.  That  the  instruction  to  the  jury  that  the  measure  of  the  damag^es 
wa^  the  installments  paid  by  S.  to  G.  under  the  contract,  was 
error;  that  the  measure  of  damages  was  the  difference  between 
what  it  would  cost  S.  to  finish  the  l)uilding  and  what  he  would 
have  had  to  pay  G.  under  the  contract,  together  with  the  probable 
rental  value  to  S.  of  the  building  during  the  delay  caused  by  G.'s 
original  default  and  subsequent  promises  to  go  on  with  the  work. 

3.  That  the  materials  in  the  building  at  the  time  of  its  tall  belonged  to 
S.,  and  that  G.  was  entitled  to  credit  for  such  materials  and  such 
work  as  he  had  done  in  digging  for  the  foundations  to  the  extent 
such  work  and  materials  would  tend  to  reduce  the  cost  to  S.  of 
completing  the  building;  but  that  materials  on  the  ground  and 
unattached  belonged  to  G.  and  that  S.  could  not  be  charged  -vith 
their  value. 

Appeal  from  Wasco  County. 

WHliamSj  Hilly  DurhasH  <&  Thompsony  for  appellanfci 

0.  B.  Bellinger^  for  respondent. 

By  the  Court,  Waldo,  J-': 

This  is  an  action  for  damages  for  a  breach  of  a  written 
contract  made  on  the  3d  day  of  April,  1881,  in  which  the 
appellant  agreed  to  build  at  The  Dalles  a  brick  building  for 
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respondent  for  the  sum  of  $6,000,  to  be  paid  in  ingtallmiente 
at  stages  specified  in  the  progress  of  the  work.  The  appel- 
lant began  and  was  carrying,  on  the  work  and  had  got  the 
first  two  installments,  of  $2,300,  when,  on  the  3d  of  July, 
1880,  during  the  high  water,  the  foundation  gave  way  and 
the  work  fell  to  the  ground.  The  appellant  charged  re- 
spondent with  the  responsibility  for  the  fall  of  the  building, 
which  led  to  the  written  agreement  of  October  16,  1880,  in 
which  the  parties  agreed  to  submit  the  dispute  to  .an  arbi- 
tration, and  that  on  the  signing  of  the  contract  Glenn  should 
immediately  go  on  with  the  work.  Nothing  was  done  under 
this  agreement*  The  case  comes  up  on  exceptions  to  certain 
instructions  given  to  the  jury  and  on  the  refusal  to  give  in- 
structions asked  by  appellant.  The  court  instructed  the 
jury  in  effect  that  the  agreement  of  October  16,  1880,  oould 
not  be  considered  by  them  in  estimating  the  damages. 
This  view  of  that  agreement  was  correct*  As  an  agreement 
to  arbitrate,  unexecuted,  it  could  not  be  pleaded  as  a  defense 

0 

to  the  actiim.  {Wallia  v.  Carpenter y  13  Allen,  24;  Rowe 
V.  Williams^  97  Mass.,  163;  Wood  v.  Humphrey ,  114 
Mass.,  185;  Pearl  v.  Harris^  121  Mass.,  390;  Kncma  v. 
Jenkins^  40  N.  J.  L.,  288,  and  authorities  cited.) 

Glenn's  undertaking  to  go  on  with  the  work  cannot  alter 
this. construction.  It  is  not  necessary  to  consider  the  con- 
sequences of  performance  of  that  undertaking.  There  was 
no  performance,  and  there  is  nothing  in  the  case  to  charge 
the  default  to  Savage,  unless  it  is  found  in  the  twelfth  iiih 
struction  asked  by  api)ellant,  that:  ^If  the  jury  believe  from 
the  evidence  thf|,t  after  and  at  the  time  the  second  contract 
was  made,  it  wns  undei^tood  and  agreed  between  the  partis 
that^  they  would  arrange  as  to  when  the  work  should  be 
commenced,  and  the  plaintiff  refused  thereaftor  to  make  any 
«u0h  ariraQgemwt^  or^to^f umi^ll  tii»e  defendant  any,  specifir 
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cations  for  the  new  foundation  walls,  and  the  defendant 
offered  within  a  reasonable  time,  all  things  considered,  after 
such  contract  was  made,  to  go  on  with  the  work  according 
to  the  contract,  and  plaintiff  refused  to  allow  him  to  do  it, 
plaintiff  cannot  recover." 

Now  it  was  Glenn's  duty,  under  the  contract  of  the  16th 
of  October,  to  go  on  with  the  work  as  called  for- by  the  first 
contract  without  any  further  directions.  While  Savage  had 
reserved  a  right  to  make  some  alterations  in  the  specifica- 
tions as  to  the  foundations,  he  did  not  make  the  exercise  of 
this  right  a  condition  precedent  to  the  commencement  of 
work.  Glenn  was  to  go  on  with  the  work  immediately ;  he 
was  not  to  offer  to  go  on.  If  Savage  failed  to  suggest  alter- 
ations in  time,  he  would  be  concluded.  The  court  rightly 
refused  this  instruction. 

But  the  court  erred  in  instructing  the  jury  that  the  meas- 
ure of  damages  was  the  iiistallmcnts  paid  by  plaintiff  to 
defendant  under  tiie  contract.  But  it  was  not  error  to  refuse 
the  instruction  asked  by  appellant,  that:  "The  true  measure 
of  damages  in  this  case  is  the  difference  between  what  it 
would  have  cost  plaintiff  to  construct  such  a  building  as  is 
provided  for  in  the  contract,  and  the  amount  which  plaintiff 
would  have  had  to  pay  defendant  to  complete  said  building 
according  to  the  contract"  The  measure  of  damages  was 
as  stated  and  something  more.  The  respcmdent  was  entitled 
to  recover  for  loss  of  rents.  But  it  is  not  sufficient  to  prove 
merely  the  conjectural  rental  value  of  the  building  to  en- 
title him  to  recover  on  this  ground.  He  should  show  what 
amount  in  rents  he  would  have,  probably,  in  fact  recovered. 
The  difficulty  of  showing  the  actual  loss  or  the  possibility 
that  respondent  might  not  have  received  any  rent  within  the 
time,  should  not  prevent  the  question  of  probable  loss  going 
to  the  jury.     (OUbert  v.  Krnmedjfj  22  Mich.,  U7;  Hemter 


Oct  1882.]  SavacbI  ^.  <5ubnn.  '  448 


V.  Knox  J  68  N.  Y^  661;  Sey}al^  FaUs  Bridge  Co..  v.  Fisfc^ 
23  N.  a,  171;  Abiott  v,  Gatch^  18  Md.,  332;  Rubb  v. 
Rinaldoy  66  N.  Y.,  664.)  The  respondent,  however,  can 
only  recover  for  such  reasonable  time  beyond  the  time  at 
which  the  appellant  should  have  delivered  the  building  to 
him  under  the  contract,  as  it  would  have  taken  respondent 
to  complete  the  building,  and  sfich  additional  delay  as  may 
have  been  caused  by  appellant's  promises  to  go  on  with  the 
work.  {WiUey  v.  Fredrieks^  10  Gray,  357;  Davis  v.  TdL- 
coU^  14  Barb.,  627,  628.)  In  majdng  the  calculations  of 
the  cost  of  completing  the  building,  the  materials  in  the 
structure  at  the  time  of  its  fall  must  be  taken  into  account. 
They  had  become  part  of  the  realty  and  belonged  to  Savage. 
{Rogers  v,  Gilimer^  80  Pa.  St,  185;  Wihnarth  v,  Ban- 
croft^ 10  Allen^  248.)  The  appellant  is  entitled  to  credit 
for  the  work  done  in  digging  for  the  foundation  and  for 
such  materials  as  had  been  put  into  the  building,  to  the  ex- 
tent they  tend  to  reduce  the  cost  of  completing  the  bnildirig. 
But  material  lying  on  the  ground  and  never  attached  to  the 
realty  belonged  to  Glenn.  (Woodman  v.  Pease^  17  N.  H., 
282.)     The  respondent  cannot  be  charged  with  them. 

As  no  evidence  is  found  in  the  record  showing  the  value 
to  the  respondent  of  that  part  of  the  work  and  materials 
which  had  become  his  property,  we  are  without  the  requisite 
data  to  determine  whether  the  erroneous  ruling  or  the 
measure  of  damages  prejudiced  the  appellant  We  must, 
consequently,  reverse  the  judgment  and  order  a  new  triaL 
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statute  makes  it  a  condition  precedent  to  the  commence- 
ment of  the  action,  that  the  parties  were  unable  to  agree  as 
to  the  compensation  to  be  paid,  and  that  it  does  not  appear 
from  the  complaint  that  this  was  the  point  on  which  they 
were  unable  to  agree.  It  appears,  however,  from  the  com- 
plaint, argumentatively,  in  the  plea  of  tender,  that  they 
were  unable  to  agree  as  to  the"  compensation.  Argumenta- 
tive pleading  is  aided  by  verdict  ((iould's  PL  Ch.,  3, 
sec.  30.) 

But  the  exceptions  show  that  no  evidence  of  the  fact  of 
an  effort  having  been  made,  before  the  commencement  of 
the  action,  to  agree  as  to  the  compensation,  was  offered  at 
the  trial.  This  evidence  was  a  prerequisite  to  establish  a 
cause  of  suit    (Cooley  on  Con.  Lim.,  628,  629.) 

The  instruction  that  the  jury  might  find  the  damages  to 
be  any  sum  not  less  than  two  hundred  and  fifty  dollars,  and 
not  exceeding  eleven  thousand  dollars,  as  to  the  minimum 
of  damages,  was  error.  The  payment  into  court  was  a  posi- 
tive admission  of  damages  to  the  amount  of  the  tender. 
The  money  paid  in  became  the  money  of  the  appellant 
{Schmeer  v.  Hichcox^  45  Wis.,  200,  and  cases  cited.) 

After  such  payment  into  court  and  the  refusal  to  accept 
such  sum  in  full  satisfaction,  the  continuation'of  the  action 
was  for  the  purpose  of  ascertaining  what  greater  damages^ 
if  any,  the  appellant  had  sustained^  above  the  amount  ad- 
mitted by  the  respondent. 

The  entry  of  judgment  for  the  land,  absolutely,  was  error 
A  title  that  may  be  fi'eed  from  public  use,  cannot  be  ac 
quired  by  a  private  corporation,  by  eminent  domain.  Sc 
land  can  only  be  taken  for  the  particular  use  for  which  it  is 
sought  to  be  appropriated^-that  is,  in  this  case,  for  the 
purpose  of  a  rtiilway,  an  easement  was  all  that  was  called 
for,  and  all  that  the  i^spondent  coidd  acquire.    {Hegaeman 
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V.  Blake,  19  G2I.,  539,  579;  1  BeijUKeld  on  Railways,  246; 
We9t  Biver  Bridge  v.  Dix,  6  How.,  688;  Geity  v.  C.  W. 
and  Z.  RaUroad  Co.,  4  Ohio  St.,  338.) 

Jndgment  reversed  and  a  new  trial  ordered.    Lqsd,  J., 
concurring;  Watson,  C.  X,  absent 


SETTLEMIRE  V.  NEWSOME. 

5<CDEMPTiON  BY  G^NTEE  OF  JUDGMW^T,  Debtor. — ^Lands  sold  Oil  exe- 
cution for  an  amount  less  than  the  judgment  debt,  and  redeemed 
by  the  grantee  of  the  judgment  debtor,  may  be  a  second  time  sold 
for  the  balance  due  on  the  judgment. 

Appeal  from  Marion  County. 
By  the  Court,  Waldo,  J. : 

The  question  in  this  case  is,  whether  lands  sold  on  execu- 
tion for  an  amount  le^  than  the  judgment  debt,  and  re- 
deemed by  the  grantee  of  the  judgment  debtor,  may  be  a 
second  time  sold  for  the  balance  due  on  the  judgment  The 
statute  gives  the  grantee  of  the  judgment  debtor  the  right 
to  redeem,  but  is  silent  as  to  the  effect  of  the  redemption. 

The  lien  is  a  quality  in  the  judgment,  inseparably  con- 
nected with  it,  which  determines  the  extent  of  the  right  to 
take  the  land  in  execution  under  the  judgment  as  against 
adverse  claims.  The  lien  binds  the  title  of  the  judgment 
debtor,  and,  until  there  has  been  a  legal  transmutation  of 
that  title,  the  lien  should,  apparently,  continue.  There  is 
no  sale  in  a  legal  sense  until  the  title  has  passed.  (Macy 
V.  Raymond,  9  Pick.,  286.) 

The  execution  comes  as  a  power  to  seize  the  debtor's  title 
and  pass  it  to  the  purchaser.  The  lien  binds  the  title — the 
ownership  in  the  land — ^and  having  attached  to  the  title, 
prevents  its  transfer  by  the  debtor  so  as  to  affect  the  lieo^ 
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It  is  not  sufficient,  to  divest  the  lien,  that  the  i)ower  should 
be  partly  executed  by  an  inchoate  sale.  The  sale  is  but  one 
of  the  steps  in  the  ez^cise  of  the  power.  The  power  must 
be  fully  executed,  to  make  that  change  in  the  status  of  the 
property  necessary  to  divest  the  lien.  This  is  done  by.th6 
seizure  on  execution  and  transfer  of  the  seizin  by  a  legal 
sale.  {TropnaU  v,  Richardson^  8  Eng.,  543;  Ladd  v.  Bhmt^ 
4  Mass.,  403;  Green  v.  Bwrke^  23  Wen.,  490.) 

The  purchaser  at  the  sale  holds  a  defeasible  equitable 
right  to  a  conveyance  of  the  legal  title.  The  lien  is  a  legal 
right  relative  to  the  legal  title,  and  the  purchaser's  equity 
can  only  affect  it  as  it  affects  that  title.  But  the  lien  is 
suspended,  because  the  title  bound  by  the  lien  is  in  the 
grasp  of  tiie  law;  free  the  title  from  that  grasp  and  the  lien 
binds  as  before.  Now  when  the  grantee  of  the  judgment 
debtor  redeems,  the  process  of  transfer  is  arrested.  The 
equitable  title  of  the  purchaser  falls  into  the  legal  title  in 
the  hands  of  such  grantee  and  is  instantly  merged.  No 
notice  can  now  be  taken  of  that  title.  It  is  as  if  it  had 
never  existed. 

It  follows  that  the  respondent  was  entitled  to  judgment 
as  held  by  the  court  below.  Among  authorities  consulted, 
see  Wood  v.  Colmn^  6^  Hill,  228;  Titus  v.  Lewis ^  8  Barb., 
70;  Catlin  v.  Jackson^  8  John.,  520;  Rutherford  v.  New- 
many  8  Minn.,  47;  Tfie  State  v.  SherrUlj  84  Ind.,  57;  Al- 
len V.  McGaughy^  31  Ark.,  260;  Davis  v.  Ehrman^  20 
Post,  269;  Bagley  v.  Ward^  37  Oal.,  132;  Opinions  of 
Graves,  C.  J.,  and  of  Campbell,  J.,  in  Butler  v.  Whiting^ 
29  Mich.,  185;  Eldridge  v.  Wright^  66  Cal.,  681;  Wehl  v. 
RusseUy  33  £.,  898.) 

Judgment  affirmed. 
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•  -  IT    »  . 

&  It  is  not  error  for  the  court  on  a  trial  for  murd^f  in  the  first  degtee^ 
to  give  the  jury  a  general  description  of  the  offense^  although 
embracing  modes  of  commission  not  alleged  in  the  indictment  nor 
appearing  in  the  proofs,  provided  the  definition  of  such  crime  prop- 
erly applicable  to  the  pleadings  and  testimony  be  afterwards  cor- 
rectly and  distinctly  given  to  the  jury  as  to  law  governing  jthem  in 
the  particukr  case. 

9.  Belief  beyond  a  reasonable  -doubt  may  result  as  the  combined  effect 
of  several  independent  inferences  arising  from  distinct  facts,  where 
no  one  of  them  separately  would  justify  such  belief. 

10.  Where  the;  court,  gives  a  correct  and  intelligible  definition  of 
"reasonable  doubt"  to  the  jury  in  a  criminal  action,  it  is  not  error 
to  refuse  to  give  an  equally  correct  definiticMi  of  ]the  same  thing 
preferred  by  the  defendant, 

11.  There  is  no  difference  between  a  subsequent' occurrence  ^directly 
tending"  to  prove  a  previous,  fact,  and  one  whjch  ?iniply  "tends" 
to  prove  it;  and  an  instruction  based  upon  a  supposed  distinction 
between  them  is  imitaaterial.  ^  .      '     i   .      .>? 

12.  The  entire  charge  of  the  court  to  the  jury  should  be  considered  to 
ascertain  the  meaning  and  effect  of  any  particular  portion  excepted 
to. 

13.  Deliberation  and  premeditation  as  constituting  essential  elements  of 
the  crime  of  murder  in  the  first  degree,  may  be  inferred  from  the 
manner  and  circumstances  of  the  homicide,  in  harmony  with  the 
provisions  of  sec.  519  of  the  criminal  code. 


Apfbat.  from  Multnomah  Comity.  The  facta  are  stated 
in  the  opinion. 

/.  G.  Chapman  and  yv.  M.  Gregory^  tor  appellant. 

Caples  dk  Mulkey^  for  respond^it 

By  the  Court,  Watson,  C.  J. : 

The  appellant^  Alfred  Anderson,  was  indicted  by  the 
grand  jury  of  Multnomah  county,  on  the  18th  of  December, 
1882,  for  the  crime  of  murder  in  the  first  degree,  for  the 
felonious  killing  of  his  brother,  Carl  Anderson,  on  Swan 
island,  in  said  county,  oh>  the  dth  of"  the  preceding  October. 
At  tiie  next  January  term  of  the  circuit  dmirt  of  said  county; 
he  was  tried  upon  said  mdictn[ient,lcoayicted,  and  ssntbnoed 
to  death.  From  this  judgment  ke  has  appealedl  Thelql^ 
lowinj^crulbigB  of  the  lew0r;oouvti  hav«  been  ungn^^  uis 

Z.Or«. 
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motion  was  filed  after  th,e  arraignment  and  at  the  time  the 
appellant  was  required  to  plead  to  the  indictment.  At  th^ 
same  time  the  demurrer  mentioned  in  the  third  assignment 
of  WTor  was  filed. 

It  is  a  sufficient  answer  to  the  first  assignment  of  errcnr 
to  say  that  none  of  the  facts  stated  in  the  motion  to  quash 
do  appear  in  the  record  before  us  in  any  other  manner  than 
by  the  statements  in  the  motion  itself.  The  order  overrul- 
ing the  motion  is  general  in  its  terms;  and  the  grounds  of 
the  ruling  nowhere  appear.  Whether  the  dedaion  made 
was  upon  the  ground  that  the  statements  in  the  motion 
were  untrue  in  fact,  or  insufficient  in  law,  cannot  be  discov- 
ered from  the  reoord  before  us;  and  under  such  circum- 
stances we  must  presume  that  it  was  right  The  demurrer 
was,  in  effect,  a  general  one,  and  as  appellant's  counsel  have 
failed  to  point  out  any  defect  in  the  indictment,  and  we 
have  not  been  able  to  discover  any,  we  are  driven  to  the 
eondusion  that  the  demurrer  was  properly  overruled. 

The  name  '^ Alfred  Anderson"  appears  inserted  at  the 
foot  of  the  indictment  as  one  of  the  witnesses  examined  be- 
fore the  grand  jury.  This  is  all  the  record  shows  upon  the 
subject.  If  we  ought  to  infer  that  such  witness  and  the 
appellant  is  one  and  the  same  person,  from  identity  of  name, 
still  we  are  unable  to  discover  how  the  simple  fact  of  his 
appearance  as  a  witness  before  the  grand  jury  which  found 
the  indictment  against  him,  alone,  and  disconnected  from 
every  other  fact  and  circumstance  showing  or  tending  to 
show  imposition,  abuse  of  authority,  or  even  injury  volun- 
tarily incurred,  can  be  successfully  urged  here  as  a  ground 
for  t^versal.  It  does  not  appear  that  his  attendance  as  a 
witness  before  the  grand  jury  was  not  his  own  voluntary 
and  considerate  act;  nor  that  any  advantage  was  taken  by 
the  grand  juiy^  or  at  the  trial,  of  anything  he  said  or  did 
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before  the  grand  jury;  nor  that  he  gteive  ahy  testimony  or 
furnished  any  proof  to  the  grand  jtry  whatever,  touching 
the  subject  of  Carl  Anderson's  death,  or  his  own  relation 
thereto,  which  had  any  effect  in  bringing  about  the  finding 
of  the  indictment  against  him,'  or  his  conviction  thereon; 
nor  indeed  that  he  gave  any  testimony  or  did  any  act  upon 
that  occasion  that  either  was  or  coiild  have  been  used  to  his 
detriment.  Besides,  it  does  not  appear  that  this  matter  was 
ever  brought  to  the  attention  of  the  lower  court  by  motion 
to  quash  the  indi<itment  or  otherwise,  or  that  any  ruling 
upon  it  was  either  obtained  or  sought  in  that  court  It  is 
plain  that  upon  this  state  of  facts  the  objection  attempted 
to  be  made  here  on  this  ground  cannot  be  entertained  for  a 
moment. 

Under  the  fourth  assignment  of  error,  the  appellant's 
counsel  have  specified  several  rulings  made  by  the  lower 
court  during  the  progress  of  the  trial  upon  the  admission  of 
testimony.  One  Frank  Skow  was  a  witness  before  the 
grand  jury  and  his  name  was  properly  inserted  at  the  foot 
of  the  indictment.  In  the  copy  delivered  to  the  appellant 
at  the  arraignment,  the  name  of  this  witness  was  written 
thus:  "Frank  S.  Kow."  When  the  witness  was  called  by 
the  prosecution  to  testify  at  the  trial,  it  was  shown  to  the 
court  from  his  own  testimony  that  he  had  been  examined  as 

m 

a  witness  before  the  grand  jury,  and  his  further  examina- 
tion as  a  witness  for  the  prosecution  was  objected  to  by  ap- 
pellant's counsel  on  the  ground  that  his  name  did  not  appear 
as  a  witness  upon  the  copy  of  the  indictment  delivered  to 
the  appellant  upon  his  arraignment  as  aforesaid.  The  ob- 
jection was  overruled  and  an  exception  taken.  Assuming 
that  the  case  stood  just  as  though  the  witness'  name  had  not 
been  inserted  at  the  foot,  or  endorsed  upon  the  indictment; 
at^  aU,  as  required  by  nsection  61  of  the  onminij  codt,  still 
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we  can  perceive  no  ground  of  error  in  the  ruling  excepted 
.  to.  It  was  the  duty  of  the  grand  jury  to  insert  the  witness' 
name  at  the  foot,  or  endorse  it  upon  the  indictment,  before 
presenting  it  to  the  court  as  required  by  said  section,  and 
such  provision  was  manifestly  designed  for  the  protection 
of  the  party  accused  by  the  indictment  of  the  commission 
of  crime.  But  we  do  not  think  the  mere  failure  to  do  so, 
through  inadvertence  or  mistake,  and  without  any  wroxi^f  ul 
intention,  should  subject  the  prosecution  to  the  loss  of  the 
witness'  testimony  altogether,  whe^e  the  accused  has  suf- 
fered no  injury,  or  prejudice  from  such  omission.  And  the 
failure  of  the  district  attorney  to  see  that  the  names  of  wit- 
nesses inserted  at:  the  foot  or  endorsed  upon  the  indictment, 
properly  appeared  on  the  copy  delivered  to  the  accused  on 
his  arraignment,  under  like  ciroumstanees  could  at  most  be 
accorded  the  same  effect  It  is  not  claimed  that  the  omis- 
sion wa^  intentional  in  this  instance,  or  that  the  appellant 
was  surprised  or  in  any  manner  prejudiced  by  it  with  re- 
spect to  his  defense.  Indeed,  in  view  of  the  facts  as  they 
appear  in  the  record,  it  seems  extremely  improbable  that  he 
was,  or  could  have  been  misled  by  it ;  and  such,  has  been  the 
construction  placed,  upon  a,,  similar  statute  by  the  supreme 
court  of  California.  {People  v.  Lopes^  26  Cal.,  112.)  We 
are  satisfied,  therefore,  that  this  exception  ^ould  not  pre- 
vail. 

The  financial  condition  of  the  appellant  immediately  prior 
to  the  death  of  Carl  Anderson,  being  a  material  subject  ol 
inquiry  before  the  jury,  the  court  below  admitted  evidence 
of  his  statements  in  regord  thereto,  as  tending  to  establish 
the  fact  that,  he  had  no  means  prior  to  his  brother's  decease, 
but  refused  to  admit;  evidence,  of  other  declarations  made  by 
him  of  a  contrary  purports  The  appellaoit,  by  his  counsel, 
tdttiy  eueptod  to-.th^^ .ruling  of  ;the  ;9ourti>beiow/  inj^adi  is- 
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stance.  They  contend  here  that  this  evidence  was  not  ad- 
missible on  the  ground  that  the  statements  were  against  the 
appellant's  interest,  for  they  were  in  accord  with  his  inter- 
est wJien  made;  and  that  if  admissible  as  part  of  the  res 
gestae  of  his  financial  condition,  those  in  his  favor  were  ad- 
missible equally  with  those  which  were  against  him.  But 
the  admissibility  of  a  party's  own  previous  statements  or 
declarations  in  respect  to  the  subject  in  controversy,  as  evi- 
dence against  him,  does  not  in  any  manner  depend  upon  the 
question  whether  they  were  for  or  against  his  interest  at  the 
time  they  were  made,  or  afterwards.  The  opposite  party 
has  a  right  to  introduce  them  if  relevant  and  voluntarily 
made,  no  matter  how  they  may  stand  or  have  stood  in  rela- 
tion to  the  interest  of  the  party  making  them.  (1  Greenl. 
on  Ev.,  sea  169;  Wharton's  Grim.  Ev.,  sees.  623,  681;  The 
State  V.  Levns^  46  Iowa,  20;  Prober  v.  The  State  of 
Georgia^  55  Gra.,  325.)  But  the  appellant  had  no  right  to 
introduce  such  declarations  in  his  own  behalf  as  part  of  the 
res  gestae.  This  would  permit  the  principal  fact  to  be  estab- 
lished wholly  by  proof  of  the  res  gestae^  when  the  only  office 
of  the  latter  is  to  illustrate  the  character  of  the  principal 
fact  This  is  not  allowable.  (1  Wharton's  Law  of  Ev., 
sec.  266.) 

Otto  Permin,  a  witness  for  appellant,  after  testifying  to 
having  heard  a  conversation  between  the  appellant  and  de- 
ceased about  going  out  hunting,  in  the  forenoon  of  the  day 
on  which  the  latter  is  supposed  to  have  been  murdered — 
evidence  tending  to  show  that  the  appellant  and  deceased 
did  in  fact  go  out  hunting  together  that  afternoon  to  Swan 
island,  where  the  body  of  deceased  was  afterwards  found, 
having  already  been  introdnced-^-appellant's  counsel  asked 
him  the  following  question :  ^'Was  anything  said  that  day 
when  you  were  talking  about  hunting  or  when  thaj  were 
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talking  about  hunting,  abotot  your  going  hunting  with 
them!''  Counsel  for  the  prosecution  objected  to  the  ques- 
tion, the  objection  was  sustained  by  the  court,  and  the  ap- 
pellant by  his  counsel  excepted  to  the  ruling.  There  was 
no  proof  introduced  at  the  trial  tending  to  show  that  the 
. ,  alleged  design  to  murder  the  deceased  during  this  proposed 
hunting  excursion  was  contemplated  by  the  appellant  prior 
to  or  at  the  time  of  the  conversation  testified  to  by  the  wit- 
ness Permin.  If,  then,  it  could  have  been  shown  by  this 
witness  that  the  appellant,  during  such  conversation,  pressed 
him  to  accompany  him  and  his  brother  on  their  proposed 
hunting  excursion  that  afternoon,  it  would  have  been  clearly 
irrelevant.  The  only  effect  that  could  be  claimed  for  it 
would  be  that  it  tended  to  prove  the  absence  of  any  de^gn 
to  murder  oq  the  part  of  the  appellant  at  the  time  of  the 
conversation,  and  with  respect  to  the  particular  occasion  in 
view.  And  as  the  existence  of  such  design  had  not  been 
affirmed  by  any  proof  tending  to  that  conclusion,  introduced 
at  the  trial  on  either  side,  the  declarations  offered  could 
have  subserved  no  legitimate  purpose,  and  their  admission 
could  only  have  tended  to  produce  confusion  and  mistake 
on  the  part  of  the  jury. 

The  appellant  by  his  counsel  also  offered  to  introduce  ex- 
pert testimony  to  show  the  great  danger  and  liability  to 
accident  existing  where  several  persons  go  out  hunting  in 
company,  for  the  purpose  we  suppose  of  making  it  appear, 
in  connection  with  the  other  facts  proved  in  the  case,  that 
the  shooting  of  the  deceased  was  probably  an  accident. 
The  evidence  was  rejected,  and  exceptions  taken.  In  the 
first  place,  the  facts  assumed  by  the  hypothetical  questi<ms 
propounded  to  the  expert  witnesses  had  not  been  proved, 
nor  attempted  to  be  proved.  And  in  the  second  place,  d!ie 
opimons  sought  to  be  elicited  ftcka  such  witnesses  related 
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to  matters  as  much  within  th^  ordinary  observation  and  ex- 
perience of  men  acquainted  with  the  use  of  fire-arms  and 
the  common  principles  of  himian  conduct,  as  almost  any 
other  subject  which  jurymen  are  called  to  pass  upon.  And 
either  view  is  fatal  to  the  exceptions  upon  this  point 
{Guetig  v.  State^  66  Ind.,  95;  Muldowning  v.  R.  R.j  39 
Iowa,  615 ;  Hill  v.  R.  R.^  55  Me.,  438 ;  State  v.  Watson^  65 
ttf.,  74;  Linn  v.  Segahee^  67  111.,  75.) 

The  appellant  did  not  offer  himself  as  a  witness  at  the 
trial,  as  he  had  a  right  to  do  under  the  law.  The  alleged 
misconduct  of  M.  F.  Mulkey,  assistant  district  attorney,  re- 
ferred to  in  the  fifth  assignment  of  error,  is  set  forth  in  the 
biU  of  exceptions  as  follows:  '^And  be  it  further  remem- 
bered that,  during  the  course  of  his  address  to  the  jury,  M. 
F.  Mulkey,  assistant  district  attorney,  said  that  the  circum- 
stances of  the  case  lay  locked  up  within  the  breast  of  the 
defendant;  he  knows  all  about  it;  he  doesn't  explain  it; 
and  then  added,  referring  to  the  defendant:  ^This  man 
stands  dumb  before  the  law.' "  The  appellant  by  his  coun- 
sel thereupon  excepted  to  said  remarks,  and  the  court  al- 
lowed the  exception,  but  did  not  at  the  time  rule  on  the  right 
of  the  assistant  district  attorney  to  make  the  same.  In  the 
final  charge  to  the  jury,  however,  the  court  instructed  them 
that  "no  inference  or  presumption  could  be  drawn  by  the 
jury  from  the  omission  of  the  defendant  to  testify." 

Our  statute  providing  for  the  examination  of  a  party  ac- 
cused of  crime  as  a  witness  in  his  own  behalf  on  the  trial 
of  >such  charge,  when  he  requests  to  be  so  examined,  declares 

9 

that  "his  waiver  of  said  right  shall  not  create  any  presump- 
tion against  him."  (Law?  of  Qregon,  1880,  p,  28.)  The 
excepticm  to  the  remarks  of  the  assistant  district  attorney 
amounted  to  nothing.  As  shown  in  the  bill  of  exceptions^ 
they ; certainly.  :^ei^,not  pi^Qper.,  An,d  if  !|  course  of  remarks 
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of  this  Mud'  had  b^n  persii^ted  in  on  ihe  purt  oi  the  prow^ 
cution,  under  the  permission  of  the  court,  and  agaiikst  the 
objeotions  of  the  appellant,  and  exceptions  properly  taken, 
there  is  no  doubt  but  that  the  judgment  must  have  been 
reversed.     (Commonwealth  v.  Scott ^  128  Mass.,  239.) 

But  such  was  hot  the  case  in  this  instance.  The  objec- 
tionable comments  seem  to  have  escaped  the  assistant  disi- 
trict  attorney  in  the  heat  of  argument,  and  not  to  have  been 
repeated  after  the  interposition  of  the  appellant's  objecticm; 
and  the  court  was  also  careful  to  charge  the  jury  against 
any  impression  such  comments  might  have  left  upon  their 
minds.  There  was  not  only  no  exception  to  any  ruling  of 
the  court,  but  there  was  no  ruling  of  the  court  that  could 
have  been  excepted  to.  Improper  comments  of  counsel, 
either  in  a  civil  or  criminal  case,  will  not  of  themselves  jus- 
tify a  reversal  of  judgment,  under  our  system.  They  must 
be  connected  upon  the  record  with  err<»*  of  the  court,  to 
produce  such  a  result.  And  as  no  such  error  is  shown  here^ 
the  alleged  exception  cannot  be  sustained. 

We  come  now  to  the  consideration  of  the  alleged  eiirors 
menticmed  in  the  sixth  and  seventh  assignments,  in  th^  nlat- 
ter  of  instructions  to  the  jury.  The  court  below  refused  to 
give  the  jury,  although  requested  by  appellant's  counsel  so 
to  do,  any  of  the  foUowing  instructions: 

1.  ^^The  jury  cannot  find  the  defendant  guilty  of  murder 
in  the  first  degree  committed  whilst  in  tib/^  commission  or 
attempt  to  conmiit  rape,  arson,  burglary  or  robbery,  b^oaus^ 
it  is  not  so  charged  in  the  indictment. 

2.  ^^In  criminal  cases,  it  is  necessary  that  every  element 
constituting  the  crime  be  proven  beyond  a  reasonable  doubt  ( 
and  an  inference  which  the  juiymftkes  from  any  fact  must 
be  reasonably  certain  and  satisfactory  beyond. a.  reasonaljb^ 
doubt;  that  is^  be  such  an  inference^  as  the  jury  would  act 
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upon  without  hesitation  in  matters  of  the  utmoet  import- 
ance in  their  own  concerns. 

S.  ''It  is  not  charged  that  the  supposed  killing  in  this 
easel  was  perpetrated  in  the  .commission  or  attempt  to  com- 
mit any  rape,  arson,  robbery  or  burglary,  or  in  the  commis- 
sion or  attempt  to  commit  a  felony,  and  therefore  you  will 
not  consider  the  case  in  any  such  aspect. 

4.  ''That  you  must  be  entirely  satisfied  of  the  guilt  of 
defendant  before  you  can  convict,  and  that  to  be  satisfied 
beyond  a  reasonable  doubt  is  the  same  as  being  eatarely 
satisfied. 

5.  '^That  possession  of  the  property  of  the  deceased  by 
the  defendant,  even  if  the  jury  are  satisfied  from  the  evi- 
dence that  he  become  wrongfully  or  criminally  possessed  of 
it,  may  be  referred  to  some  lesser  degree  of  crime  than  that 
charged  in  the  indictment. 

&  "The  jury  should  not  find  the  defendant  gaUty  of 
murder  in  the  first  degree  by  reason  of  any  occurrences 
happening  after  the  supposed  killing,  which  do  not  directly 
tmd  to  prove  premeditation  and  deliberation." 

In  his  charge  to  the  jury,  the  court  had  said  among  other 
things:  "Murder  in  the  first  degree  is  where  a  person  pur- 
posely and  deliberately  and  with  deliberate  and  premedi- 
tated malice,  or  in  the  commission  or  attempt  to  commit 
rape,  arscm,  robbery  or  burglary,  kills  another."  And  again, 
in  tiie  subsequent  portion  of  the  charge:  "To  constitute 
murder  in  the  first  degree,  the  killing  must  contain  eadb  and 
all  the  elements  in  the  definition  I  gave  you.  If  not  com- 
mitted in  the  commission  or  attempt  to  commit  rape,  arson, 
robbery  or  burglary,  it  must  have  been  purposely  done;  that 
is,  the  kiliing  must  have  been  intended.  The  purpose  to 
kill  must  not  cmly  have  been  in  the  mind  at  the  time  the 

• 

act  Was  done  causing  ihA  death,  but  that  purpose  and  intent 
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must  havQ  been  deliberate  and  premeditated  with,  ^nalice  be- 
fore that  time;  it  must  have  been  thought^  over,  considered 
and  formed  into  a  design  to  kill  before  the  fatal  deed  wa^ 
done.'' 

By  these  references  to  the  crime  of  murder  in  the  first 
degree  committed  in  the  commission  or  attempt  to  commit 
rape,  arson,  robbery,  or  burglary,  in  giving  an  explanation 
of  murder,  in  the  first  degree  generally,  it  is  claimed  by  ap- 
pellant's counsel,  the  court  submitted  the  question  whether 
the  crime  of  murder' in  that  degree,  charged  in  the  indict- 
ment to  have  been  committed  with  ^'deliberate  and  premed- 
itated malice,"  was  committed  in  the  commission  or  attempt 
to  oonmiit  one  of  the  felonies  mentiooxed,  namely,  robbery, 
to  the  jury.  And  the  first  and  third  instructions  asked  by 
the  appellant's  counsel,  as  given  above,  were  intended  to 
preclude  any  such  investigation  by  the  jury.  But  it  not 
only  appears  from  the  portions  of  the  d^arge  quoted  tliem- 
selves,  but  becomes  manifest  from  an  examination  of  the 
remainder  of  the  charge^  that  such  was  not  the  purpose  of 
the  court,  and  could  not  have  been  the  understanding  of  the 
jury.  The  court  evidently  was  simply  endeavoring  to  give 
a  complete  description  of  murder  in  the  first  degree  in  the 
abstract  And  in  the  subsequent  portion  of  the  charge  the 
jury  are  instructed,  as  the  law  governing  them  in  the  par- 
ticular case,  that  before  they  can  find  the  accused  guilty  of 
murder  in  the  first  degree  as  charged,  they  must  not  only  be 
satisfied  beyond  a  reasonable  doubt  tiiat  he  caused  the  death 
of  the  deceased  by  shooting  him  with  a  gun,  but  that  he 
did  it  '^purposely  and  with  deliberate  and  premeditated 
malica".  And  such  is  the  purport  of  the  charge  through: 
out.  Besides,  there  does  not  a,ppear  to  have  beei^  any  daixn 
made  on  behalf  of  t|ie  prosecution  that  the  murder  wa^  cpm- 
mitted  in  the  commissipn  or  attempt  tp  commit  any  robbery. 
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iior  any  e\dclenc6  introduced  tending  to  show  that  sneh  was 
the  fact.  We  are  fully  convinced  from  an  examination  of 
the  whole  charge  that  no  such  question  was  submitted  to 
the  jury,  and  we  find  nothing  in  the  record  anywhere  indi- 
cating that  the  jury  were  confused  or  misled  by  the  action 
of  the  court,  including  in  the  general  description  of  murder 
in  the  first  degree  given  to  them,  the  definition  of  a  partic- 
ular form  of  that  crime,  neither  alleged  in  the  indictment, 
nor  disclosed  in  the  proof.  It  is  not  necessary,  therefore, 
to  determine  what  the  effect  would  have  been  if  such  ques- 
tion had  been  submitted,  as  claimed  by  appellant's  counsel, ' 
to  the  consideration  of  the  jury ;  or  whether  the  instructions 
upon  the  point  asked  for  by  appellant's  counsel  would  be 
proper  even  then. 

The  court  also  instructed  the  jury  in  the  diarge:  "Be- 
fore you  can  draw  any  inference  from  any  fact  proved,  you 
must  be  satisfied  of  the  correctness  of  the  inference  beyond 
a  reasonable  doubt."  This  is,  in  substance,  what  the  court 
was  asked  to  do  by  the  second  instruction  presented  by  the 
appellant's  counsel,  and  the  only  objection  it  seems  open  to 
is  that  it  is  too  favorable  to  the  defense.  If  the  final  result 
in  a  criminal  case  depended  wholly  upon  a  single  inference, 
the  rule  would  apply.  But  where  independent  inferences 
from  distinct  facts,  no  one  of  which  separately  might  be 
sufficient  to  induce  bdiief  of  the  fact  to  be  established,  al- 
though tending  to  do  so,  all  point  in  the  same  direction, 
their  combined  effect  may  be  to  engender  the  strongest  oon- 
'viction  in  regard  to  the  existence  of  such  fact  But  the 
appellant  has  no  cause  for  complaint  since  he  received  all 
that  he  asked.  And  so  in  respect  to  the  f6urth  instructioa 
asked  on  his  bcbalf.  The  oourt  gave  the  jury  a  oomct 
definition  of  ^treasonable  doubt;''  and  while  no  question  is 
made  as  to  the  oomectnesB  of  the  definition  of  the  same 
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tking  oontained  in  this  instruetioii,*  and  the  court  might 
properly  have  giyeii  it,  we  cannot  seelihat  tibe  refusul  tOt4ii> 
so  was  ervor.  So  the  nature  of  a  reasonable  »doubt  was  prop* 
erly  explained  to  the  jury^  we  ctonc^ve  the  oo«rt  b^low 
had  the  right  to  choose  its  own  language  and  mode  of  ex? 
planation.  Thelaifthoritieei  cited  by  appellant's  counsel  on 
this  point  do  not  apply,  for  they  only  hold  that  th^re  is  n^ 
diflerenee  between  being  satisfied  beyimd  a  reasonable 
doubt,  and  being  '^entirely  satisfied."  (People  v.  PadiUai  42 
Cal.,  686;  People  v.  Kerricky  62  «.,  44r6.) 

In  the  present  case,  the  eourt  below  made  no  such  distinc- 
tion, but  merely  gave  one  definition  of  what  constituted  a 
reasonable  doubt,  whidi  was  correct,  and  refused  to  give 
another  equally  correct,  which  was  pref  erted  by  appellant's 
counsel.  The  fifth  instruction  aaked  by  the  defense  was 
given  subetantially  in  the  general  churge  of  the  court  to  the 
jury. 

The  sixth  and  last  instruction  requested  to  be  given,  but 
refused  by  the  court,  is  somewhat  vague  and  uncertain.  It 
assumes  to  distinguish  between  those  ^^occurrences  happen* 
ing  after  the  supposed  killing"  which  did,  and  tho^  which 
did  not  '^directly  tend  to  prove  premeditation  and  delibera- 
tion,"  and  the  instraction  is  based  on  such  supposed  dier 
tinction.  But  we  are  unable  to  perceive  any  difference  ber 
tween  an  occurrence  '^directly  tondiiig,"  and  one  simply 
^ending^'  to  prove  a  previous  fact.  In  either  case,  it  would 
only  afford  an  inference  if  it  afforded  any  proof  at  all  as  to 
snch  previous  fact,  but  that  would  necessarily  '^directly 
tend"  to  prove  it  Then  if  there  ia  no  such  distinction,  the 
instruction  merely'  amounted  to  a  direction  to  the  jury  not 
to  find  ^^premeditation  and:  deliberation"  from  subsequent 
#OQiirrenoe0  unless  they  afforded  inferences  to  that  effect.  A 
guaral  instruafcton  of  thid  natore  would  hardily  be  deemed 
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necessary  in  any  case,  as  jurymen  must  be  presumed  to 
know  their  duty  in  this  regard*  In  this  view,  the  instruc* 
tion  was  immaterial,  and  its  rejection  by  the  court  below 
could  not  have  operated  to  the  prejudice  of  the  appellant's 
defense. 

The  only  exception  to  the  charge  of  the  court,  besides 
those  already  considered  in  connection  with  its  refusal  to 
give  the  instructions  asked  by  appellant's  counsel,  whidi  is 
relied  upon  here  to  secure  a  reversal,  was  taken  to  the  fol- 
lowing portion:  '^And  if  you  find  that  the  man,  Carl 
Anderson,  was  killed,  and  that  the  killing  was  criminal ;  if 
you  find  this,  question  beyond  a  reasonable  doubt,  that  is 
the  body  of  the  crime  or  ocrpoB  delicti.  If  you  find  that 
he  was  killed  and  that  the  killing  was  criminal;  if  you  find 
these  two  questions  beycmd  a  reasonable  doubt,  then  the 
body  of  the  crime  is  made  out."  Appellant's  counsel  as- 
sume in  their  objection  to  this  portion  of  the  charge,  that 
it  was  equivalent  to  telling  the  jury  that  if  they  were  satis- 
fied from  the  evidence  beyond  a  reasonable  doubt  that  the 
deceased  was  killed  by  the  criminal  act  of  the  appellant,  the 
crime  of  murder  in  the  first  degree  charged  in  the  indict- 
ment would  be  made  out  That,  is,  that  the  ^'body  of  the 
crime,^  referred  to  in  this  part  of  the  charge,  was  the  crime 
charged  in  the  indictment.  But  this  part  of  the  charge  is 
immediately  followed  by  another  which  shows  that  such 
was  not  the  intention  or  understanding  of  the  coxcrt 

The  court,  after  giving  the  definition  of  the  eorpua  delicti 
as  above,  proceeds  thus:  ^'Then  the  question  for  you  to 
determine  is,  who  did  the  killing?  Was  it  the  defendant! 
That  is  the  next  question."  This  is  followed  up  by  direc- 
tions to  the  jury  in  rofer^ice  to  the  ^edsion  of  this  ques- 
tion upon  the  facta  disdoeed  by  the  evidence,  asid  aW  m 
veepeet  to  the  <ietermination  of  the  intent^  ia  case  thej 
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should  find  the  appellant  gailty  of  an  intentional  killing: 
Thus  it  l)ecome3  apparent  from  a  consideration  of  the 
charge  as  a  whole  that  there  was  no  error  in  the  particular 
I>ortion  excepted  to. 

It  is  next'  claimed  by  appellant's  counsel  that  there  was 
no  evidence  before  the  jury  to  justify  the  verdict  rendered 
of  murder  in  the  first  degree.  It  seems  to  be  conceded  that 
if  the  verdict  had  been  for  murder  in  the  second  degree  or 
manslaughter,  it  could  not  be  disturbed.  But  if  the  evi- 
dence justified  the  jury  in  finding  the  appellant  guilty  at 
all,  we  see  no  reason  why  they  should  not  have  found  him 
guilty  in  the  first  degree  of  murder,  as  of  any  lesser  crime. 
Section  519  of  the  criminal  code,  which  provides  that: 
^^There  shall  be  some  other  evidence  of  malice  than  the  mei*e 
proof  of  the  killing,  to  constitute  murder  in  the  first  degree, 
unless  the  killing  was  effected  in  the  commission  or  attempt 
to  commit  a  fdony;  and  deliberation  and  premeditation 
when  necessary  to  constitute  murder  in  the  first  degree  shall 
be  evidenced  by  poisoning,  lying  in  wait,  or  some  other 
proof  that  the  design  was  formed  and  matured  in  cool  blood 
and  not  hastily  upon  the  occasion,^  does  not  affect  the  na- 
ture of  the  intent,  or  the  time  within  which  it  may  be 
formed,  to  constitute  homicide  murder  in  the  first  degree, 
but  only  the  character  of  proof  requisite  to  establish  it. 
"Mere  proof  of  the  killing"  alone  will  not  suffice,  but  the 
manner  and  circumstances  of  the  killing  may  still  furnish 
all  the  proof  of  deliberation  and  premeditation  which  the 
statute  requires.  There  was  evidence  before  the  jury  in 
this  case  whidb  justified  them  in  finding  that  the  appellant 
purposely  killed  the  deceased  by  shooting  him  in  the  back 
of  the  head  with  a  shot  gun,  in  a  lonely  place  on  Swan 
island,  in  the  Williamette  river,  on  the  9tii6f  October,  1882; 
that  no  one  else  Was  wil^  th^tn  or  near  them  at  the  time; 
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tba,t  he  fired  two  s^p^s  to  accompUsfa.  his.  design,,  only  one 
of  whi/ch,  however,  tQok.e£^ect;>  that  his  motive  was  gain, 
and  that  he  immediately  rifled  title  de^  body  of  a  pocket- 
book  containing  a  considerable  sum  of  money,  which  he 
Jcnew  previously  to  t^e  killing  was  on  the  person  of  the  de- 
ceased; that  within. a  very  few  moments  after  the  fatal  shot 
was  fired  he  was  hastening  froj^ti  the  spot  with  the  booty  m 
bis  possession,  and  carrying  both  the  guns,  with  which  he 
and  the  deceased  had  started  out  on  tiieir  hunt,  back  to  their 
owner ;  that  not  only  to  the  owner  of  the  guns  on  returning 
them,  but  to  other  parties  malting  inquiries  for  the  deceased, 
did  he  make  false  statements,  and  contradictory  of  each 
other;  that  in  a  short  time — ^a  day  or  two  at  farthest— he 
i^ed  the  state,  taking  yviih  him  all  the  money  and  effects  of 
nis  deceased  brotiier,  evidently  amounting  to  quite  a  large 
smn — he  himself  having  had  no  means  of  his  own  previous 
to  the  homicide.  No  witness  testified  to  having  seen  him 
fire  the  fatal  shot,  yet.  if  he  did  fire  it,  as  the  jury  were  jus- 
tified from  the  evidence  in  believing  beyond  a  reasonable 
doubt,  the  nature  and  direction  of  the  wound  shows  that  he 
was  behind  the  deceased  at  the  time,  and  if  the  shoi  was 
fired  purposely  to  kill,  how  is  it  possible  for  any  reasonable 
mind  to  conceive  of  the  act  bei^g  otherwise  than  deliberate 
and  premeditated?  Then  his  immediately  possessing  him- 
self of  the  pocket-book  containing  the  money,  and  sudden 
departure  from  the  scene  with  the  two  guns,  which  his  rea- 
son told  him  had  to  be  returned  to  their  owner  to  avoid  in- 
quiry and  exposure,  all  of  which,  according  to  the  testimony 
of  Captain  Whitcomb,  must  have  taken  place  within  the 
shortest  time  possible  for  their  accomplishment,  after  the 
shots  were  fired ;  the  ready  explanations  he  gave  of  his 
brother's  sudden  disappearance,  and  his  taking  possession 
of  his  momey  and  effects,  a^d  flight,  ccnisii^ered  togeUier 
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with  the  nature  and  direction  of  the  wound  catising  the 
death,  to  us  seem  amply  sufficient  to  justify  the  belief  of 
the  jury  beyond  a  reasonable  doubt,  not  only  that  he  killed 
the  deceased  purposely,  but  that  he  did  it  with  premedita-^ 
tion  and  deliberation ;  and  that  the  proof  fully  satisfied  the 
statutory  requirements  contained  in  said  section  519.  The 
objection  to  the  form  of  the  judgment  and  sentence  is  un-^ 
tenable,  as  the  record  shows  that  the  appellant  was  duly 
tried  and  convicted  of  the  crime  of  murder  in  the  first  de^ 
gree  as  charged  in  the  indictment  The  only  remaining  ex- 
ception, that  the  judgment  is  contrary  to  section  15  of  art. 
I  of  the  state  constitution,  we  deem  it  hardly  necessary  to 
discuss.  It  must  be  regarded  as  settled  in  this  ^te  that 
the  constitution  does  not  prohibit  the  legislature  from  en- 
acting  laws  for  the  infliction  of  capital  punishment  in  pro* 
per  casea  But  if  the  question  could  be  considered  open  at 
this  time,  we  should  not  hesitate  to  decide  that  the  construe^ 
tion  claimed  by  appellant's  counsel  for  the  provision  re^ 
ferred  to  was  inadmissible.  Having  thus  examined  every 
point  relied  upon  by  appellant's  counsel,  and  found  no  error 
in  the  proceedings  and  rulings  of  the  oourt  below  in  re^ 
spect  to  any  of  them,  we  are  constrained  to  affirm  tiie 
judgment  appealed  from. 
Judgment  affirmed. 


STATE  V.  CHADWICK,  ET  AL. 

PuBUC  Officer — Faithful  Discharge  op  Duty. — ^An  official  bond 
bound  a  public  officer  to  a  "faithful"  discharge  of  his  official  duty ; 
Held,  That  the  condition  was  performed  when  the  officer  discharged 
his  duty  honestly  and  diligently  with  such  skill  as  he  actually  pos- 
sessed. 

Appeal,  from  Marion  County. 

This  action  was  brought  by  the  stkte  against  Chadwick 

X.  Or«. 
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and  his  bondsmen,  to  recover  damages  in  the  sum  of  $10,- 
000,  because  the  said  Chadwick  did  not  comply  with  the 
conditions  of  his  bond  in  negligently  and  unfaithfully  dis- 
charging the  duties  of  the  office  of  secretary  of  state,  from 
September  14,  1874,  to  September  9,  1878. 

The  complaint  alleges  that  at  the  regular  June  election 
of  1874  the  appellant,  S.  F.  Chadwick,  was  duly  elected 
secretary  of  state  of  said  state  of  Oregon.  That  afterwards, 
to- wit:  On  the  1st  day  of  July,  A.  D.  1874,  said  defendant, 
S.  F.  Chadwick,  as  principal,  and  the  defendants,  Aaron 
Bose,  Asher  Marks  and  B.  P.  Smith,  as  sureties,  duly  execu- 
ted a  bond  under  their  hands  and  seals  to  the  state  of  Ore- 
gon, in  the  sum  of  $10,000,  conditioned  that  if  said  defend- 
ant, S.  F.  Chadwick,  ^ould  faithfully  discharge  the  duties 
of  his  office  as  secretary  of  the  state  of  Oregon,  and  also  as 
auditor,  and  deliver  over  to  his  successor  in  office,  or  to  any 
other  person  authorized  by  law  to  receive  the  same,  all 
moneys,  books,  records,  and  all  papers  pertaining  to  the  said 
office,  then  the  obligation  in  said  bond  contained,  on  the 
part  of  said  defendants,  was  to  be  void,  otherwise  to  remain 
in  full  force.  That  afterwards,  on  the  14th  day  of  Septem- 
ber, 1874,  said  S.  F.  Chadwick  duly  entered  upon  the  duties 
of  his  said  office,  and  continued  so  to  act  by  virtue  of  said 
election,  until  the  9th  day  of  September,  1878.  That  during 
said  time,  and  while  said  S.  F.  Chadwick  was  acting  as  sec- 
retary of  state  and  auditor,  he,  the  said  S.  F.  Chadwick, 
did  not  faithfully  discharge  his  duties  as  secretary  of  state 
and  auditor,  in  this :  That  said  S.  F.  Chadwick,  as  secretary 
and  auditor  aforesaid,  at  divers  times  between  the  said  14th 
day  of  September,  1874,  and  the  said  9th  day  of  September, 
1878,  did  wrongfully,  unlawfully,  negligently  and  wilfully 
audit  and  allow  to  divers  persons,  for  services  specified, 
large  amounts  in  addition  to  and  in  excess  of  the  compensa- 
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tion  actnally  and  lawfully  due  such  parties,  for  such  ser- 
yice&    Judgment  is  demanded  for  $10,000  and  costs. 

The  appellant  Chadwick,  in  his  answer  denies  every  ma- 
terial allegation  in  the  complaint,  and  asks  for  judgment 
for  costs. 

The  case  was  referred  to  Hon.  M.  P.  Deady  to  take  the 
testimony,  and  report  his  findings  of  fact  and  conclusions  of 
law.  The  case  was  tried  before  him  and  he  reported  that 
the  state  was  entitled  to  the  relief  asked  for  in  the  ccnn- 
plaint.  The  report,  which  was  confirmed  by  the  circuit 
court,  may  be  found  in  the  appendix  to  this  volume. 

R,  Williams  and  S.  F.  Chadwick^  for  appellants. 
Addison  C,  Oihbs  and  W,  O,  Piper ^  for  respondent 
Heard  before  Watson,  C.  J.,  and  Waldo,  J. 
Waldo,  J.: 

This  is  an  action  brought  for  a  breach  of  the  official  bond 
of  the  appellant  Chadwick,  as  secretary  of  state,  conditioned 
to  be  void  should  he  ''faithfully  discharge  the  duties  of  his 
office  as  secretary  of  state  and  also  as  auditor." 

In  Union  Bank  v.  Clossey^  10  John.,  271,  it  was  held 
that  a  condition  in  the  bond  of  the  teller  of  a  bank,  faith- 
fully to  discharge  the  duties  of  his  trust,  applied  to  his 
honesty,  but  not  to  his  competency.  This  case  was  cited  as 
authority  in  United  States  Bank  v.  Brent^  2  Cr.  C.  C, 
696;  see,  also,  Alexandria  v.  Corse,  2  Cr.  C.  C,  263;  United 
States  Bank  v.  Steams,  16  Wen.,  316. 

On  the  other  hand,  in  American  Bank  v.  Adams,  12 
Pick.,  316,  it  was  held  that  a  bond  given  by  the  teller  of  a 
bank,  conditioned  faithfully  to  discharge  his  duties,  bound 
him  to  responsibility  for  reasonable  and  competent  skill,  as 
"Airell  as  for  honesty  and  diligence  ih  the  performance  of  his 
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duties.  (Ang.  &  Ames  on  Cor.,  section  81^;  Hohoken  v. 
Evana^  8  Vr.,  342.)  A  more  stringent  rule  of  responsi- 
bility is  held  to  apply  to  a  receiver  and  disburser  of  public 
money.  {Boyden  v.  United  States^  18  Wall.,  17;  United 
States  V.  Thomas  J  16  Wall.,  337.) 

The  rule  of  interpretation  seems  to  be  that  when  a  pub- 
lic officer  gives  a  bond  conditioned  faithfully  to  discharge 
his  official  duties,  the  word  "faithfully"  is  held  to  imply 
that  he  has  assumed  that  measure  of  responsibility  laid  on 
him  by  law  had  no  bond  been  given.  That  the  object  of  a 
bond  so  conditioned  is  to  get  sureties  for  the  performance 
of  the  duties  of  the  ofSce  according  to  law,  and  that  every- 
thing is  unfaithfulness  which  the  law  does  not  excuse. 

The  rule  laid  down  in  Union  Bank  v.  Clossey^  10  John*, 
271,  above,  S.  C,  11  John.,  182,  however  questionable  in  a 
case  like  that  in  which  it  was  applied,  seems  to  be  the  true 
rule  in  the  case  of  a  bond  of  a  public  officer,  like  condi- 
tioned. Public  employment  does  not,  like  private  employ- 
ment, rest  on  contract  In  the  case  of  the  American  Bank 
V,  Adams^  12  Pick.,  and  Minor  v.  Merchants  Banky  1  Pet, 
46,  the  bond  was  given  by  one  private  person  to  another,  to 
secure  the  perfprmance  of  a  contract,  which  included  in  its 
implied  terms  that  measure  of  responsibility  covered  by  Uie 
bond.  In  the  case  of  the  appellant  Chadwick,  the  bond  is 
security  against  default  in  the  performance  of  a  public 
duty,  which  was  not  undertaken  by  appellant  by  virtue  of 
any  contract,  express  or  implied,  between  him  and  the 
state.  ( Wyandotte  v.  Drennan^  46  Mich.,  480 ;  Parker  v. 
Pilsbury^  4  Post,  61;  OUhert  v.  Commissioners^  8  Blackf., 
81;  Riggs  v.  The  State,  26  Miss.,  51;  County  Gomanissian' 
ers  V.  Jones,  18  Minn.,  200;  Cooley  Con.  lim.,  276.) 

In  United  States  v.  Wright,  1  McLean,  609 ;  Gates  «. 
Dekmare  County j  12    Iowa,  406,  and  State  v.  Otark^  8 
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N«r.,  it  IS  declared  that  an  office  may  be  resigned  at  any 
time.  But  in  State  v.  Ferguson^  d  Yroom,  107,  it  is  shown 
from  the  books  that  sach  is  not  the  common  law.  S.  P., 
Hoke  V.  Henderson^  4  Dev.,  1;  S.  C,  25  Am.  Dec,  699, 
TOO. 

At  common  law  ^^an  office  was  regarded  as  a  burden 
which  the  appointee  was  boimd,  in  the  interest  of  the  com- 
munity and  of  good  government^  to  bear."  {Edwards  v. 
The  United  States,  lOS  U.  S.,  473,  Bradley,  J.,  who  cites 
and  approves  State  v.  Fergueon.)  It  follows  that  no  citi- 
zen can  of  right  decline  public  office.  The  state  has  the 
same  right  to  summon  him  to  civil  as  to  militaiy  service, 
and  in  dvil  office,  the  same  right  to  the  service  of  the  judge 
on  the  bench  as  of  the  juror  in  the  box.  The  state  may 
demand  that  a  public  officer  shall  execute  a  bond  with  sure- 
ties conditioned  for  the  faithful  performance  of  his  official 
duties.  This  does  not  sdbow  that  the  state  has  now  under- 
taken to  deal  with  the  officer  on  terms  of  contract  m  his 
official  relations  with  the  state.  This  action  of  the  state 
goes  no  further  than  to  make  the  loss  of  office  a  motive  for 
executing  the  bond.  It  but  makes  use  of  an  existing  power 
to  secure  an  additional  remedy  for  unfaithfulness  in  office. 
The  nature  of  the  official  relation  is  not  affected  thereby. 
The  bond  must  still  be  held  entirely  voluntary.  It  is  a  col- 
lateral contract  to  perform  the  duties  of  the  office  according 
to  its  conditions,  which,  when  voluntary  and  not  ultra  vires, 
is  binding — the  only  sound  legal  reason  for  which  would 
seem  to  be  that  it  is  a  specialty*  (Met.  on  Con.,  2,  and 
note  e.)  But  for  this,  the  bond  should  be  void  for  want  of 
consideration.  The  giving  of  the  office,  aside  from  its  emol- 
uments, cannot  be  held  to  be  a  consideration.  This  would  be 
contraty  to  the  nature  of  an  office.   That  the  officer  shall  be 
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permitted  to  take  the  emoluments  of  the  office,  can  hardly 
be  deemed  a  consideration,  without  implying  a  contract  in 
relation  thereto,  whereas  it  is  held  tiiat  the  emoluments  lie 
wholly  at  the  will  of  the  state. 

These  principles  determine  the  liability  of  the  appellant 
for  a  default  in  the  performance  of  his  official  duties.  The 
bond  in  this  case  is  a  contract  to  perform  in  that  measure 
the  appellant  would  Have  been  obliged  to  perform  had  no 
bond  been  given.  It  lays  no  additional  liabilily  on  the  ap- 
pellant. Where  an  action  would  lie  against  him  for  a  breach 
of  the  conditions  of  this  particular  bond,  case  by  the  public 
corporation  would  lie  at  common  law.  {Franklin  Ins.  Co. 
V.  Jenkins  J  8  Wen.,  130 ;  Smith  v.  Hurd^  12  Met,  884 ;  Ang. 
&  Ames  on  Cor.,  sec.  812;  United  States  v.  Maurice^  2 
Brock,  96.)  The  law  presumes,  generally,  that  every  one 
may  be  honest  and  diligent,,  but  not  that  he  is  skilled  in 
any  particular  art.  Hence,  since  the  appellant  in  the  trans- 
action of  his  appointment  is  not  a  party  to  a  contract,  the 
principles  applicable  in  the  case  of  a  contracting  party  can- 
not apply  to  him.  He  executes  a  duty  imposed  by  the 
public,  and  it  would  seem,  therefore,  that  he  should  be  held 
liable  for  that  degree  of  skill  only  which  he  possessea  He 
who  derives  the  advantage  should  bear  the  burden. 

The  learned  referee  found,  first,  that  $558.90,  principal, 
and  $6.30,  interest  on  said  sum,  of  the  daim  of  E.  D.  Fou- 
dray  for  reclaiming  a  fugitive  from  justice  fnmi  Salt  Lake 
City,  Utah,  was  false  and  illegal,  and  as  a  conclusion  that 
the  appellant  broke  the  condition  of  his  bond  when  he  aud- 
ited such  part  of  said  claim  and  drew  his  warrant  therefor. 
The  learned  referee  took  the  ground  that  section  18  of  the 
act  of  October  24,  1864,  Gen.  Laws,  1874,  606,  governed 
the  case.  He  also  suggested  that  if  that  section  did  not 
govern,  that  then,  under  section  489,  p.  403,  Foudray  could 
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be  allowed  only  actual  expenses.  But  seotion  18  of  the  act 
of  1864,  beginning  "All  private  persons  performing  service 
required  by  law,  or  in  the  execution  of  legal  process,''  seems 
to  refer  to  services  undertaken  by  private  parties  within  the 
state,  in  the  stead  of  public  officers — who  may  be  required 
by  law  to  perform  the  services.  No  person  can  be  required, 
in  the  absence  of  express  legislation,  to  go  outside  of  the 
state  in  a  civil  capacity.  (1  Bl.  Com.,  137.)  In  every  case 
such  a  service  must  be  undertaken  on  contract;  and  to  fix 
rigidly,  by  law,  the  compensation  to  be  allowed,  were  likely 
to  cripple  the  executive  arm.  The  executinre  should  have 
power,  according  to  the  exigencies  of  the  case,  to  offer  com- 
pensation to  an  agent  for  the  arrest  of  a  fugitive.  Under 
the  role  that  where  a  power  is  given  by  statute,  everything 
essential  for  making  it  effectual,  is  given  by  implication, 
such  construction  may  be  put  on  sees.  487  and  489.  If, 
however,  the  construction  put  on  the  statute  was  correct, 
there  is  one  consideration  decisive  in  favor  of  the  appellant 
on  the  appeal — the  findings  of  fact  do  not  show  how  the 
misconstruction  occurred.  For  aught  that  appears,  it  was 
the  result  of  a  mere  error  of  judgment,  and  the  appellant 
cannot  be  held  liable  for  such  an  error.  (KendaU  v.  Stokes^ 
3  How.,  98-99;  WUkes  v.  Dinsfrumy  7  How.,  181;  Alvard 
V.  Barrett,  16  Wis.,  177;  16  Opin.  Att'y  Gen.,  318.) 

In  Drewe  v.  Coulton,  1  East.,  563,  which  was  an  action 
against  the  defendant  as  returning  officer,  for  refusing  the 
plaintiff's  vote,  Wilson,  J.,  says:  "In  very  few  cases  is  an 
officer  answerable  for  what  he  does  to  the  best  of  his  judg- 
ment in  cases  where  he  was  compelled  to  act"  "And  iii 
my  opinion  it  cannot  be  said  because  an  officer  is  mistaken 
in  point  of  law,  this  action  will  lie  against  him.''  JmMns 
if,  Waldron,  11  John.,  114,  is  to  the  same  effect. 

The  question  is,  want  of  due  care  aside,  did  the  appellant 
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act  wilfully,  that  is,  as  explained  in  Drewe  v.  GouUon^ 
^'against  his  own  ccmyiction."  Whether  the  appellant  acted 
in  good  faith  or  not,  is  a  point  in  issue  between  the  appel- 
lant  and  the  state,  which  must  be  determined  by  the  jury. 

It  was  also  found  that  the  appellant  audited  and  allowed 
the  claim  of  James  Shinn,  for  the  transportation  of  prison- 
ers, for  $166  in  excess  of  what  Shinn  was  entitled  to  by  law, 
which  said  diarge  was  false  and  illegal.  The  statute  estab- 
lished the  rule  for  computing  the  compensation  to  which 
Shinn  was  entitled.  The  fact  that  an  excessive  charge  was 
allowed,  was  not  legally  made  out,  but,  in  any  event,  it  is 
not  found  that  the  appellant  acted  wilfully  or  negligently, 
essential  to  charge  him.  The  addition  of  88^  per  cent  to 
the  fees  of  sheriffs,  as  elsewhere  allowed  by  law,  made  to 
the  fees  of  sheriffs  east  of  the  Cascade  mountains,  by  the 
act  of  October  21,  1864,  Gen.  Laws,  1874,  741,  applied  on 
its  face  to  criminal  as  well  as  to  civil  cases. 

The  appellant  is  also  charged  with  the  sum  of  $9.00  per 
diern^'  and  $6.27  interest,  on  the  claim  of  W.  H.  Wattdnds, 
superintendent  of  the  state  penitentiary,  for  convepng  con- 
victs from  the  penitentiary  to  the  insane  asylum  at  Port- 
land. The  objection  to  this  claim  was,  that  W.  H.  Watkinds, 
a  salaried  officer  of  the  state,  was  not  entitled  to  a  per  diem 
for  such  services,  and  that  interest  could  not  be  charged 
against  the  state  without  stipidation.  But  this  was  not  a 
claim  for  the  performance  of  <^cial  duty.  It  was  no  pait 
of  the  superintendent's  official  duty  to  take  c(Hivicts  to  the 
insane  asylum.'  In  r^idering  such  service  he  acted  as  a 
private  person,  and  was  entitled  to  be  paid  as  such.  It  is 
another  matter  if  he  thereby  neglected  his  official  duties. 

The  case  of  the  People  v.  Oanal  OcmmUdanen^  6  Den., 
Ml,  is  a  direct  authcmt^  for  the  allowanoe  of  interest 
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(See,  also,  1  OpiiL  Att'y  GeiL,  71;  Rialey  v.  Andrew  Oomr 
ty^  46  Mo.,  888;  Shijmum  v.  The  State,  44  Wis.,  458.) 

The  appellant  was  further  charged  with  $1410-76,  found 
to  hare  been  illegally  audited  and  allowed  by  him  for  der- 
ical  aid.  The  act  of  October  22,  1872,  providing  that  his 
allowance  for  clerical  aid  should  be  $1,000  per  annum,  re- 
pealed (and  it  was  so  found  by  the  learned  referee,)  the  act 
of  October  26,  1870-  (Burbank  v.  Crouch,  10  Cal.,  816; 
8 tingle  v.  NevU,  9  Or.,  62.)  It  seems  clear,  however,  that 
the  misconstruction  of  the  act  of  1872  was  not  so  clearly  an 
error  that  the  appellant  could  be  charged,  on  the  face  of  the 
act,  without  extrinsic  evidence.  The  finding  is  merely  of 
illegal  auditing  and  allowing,  which  is  insufficient^ 

The  further  sum  of  $1,400  was  audited  and  allowed  T. 
H.  Cann  as  assistant  secretary  of  state,  while  it  was  found 
that  Cann  was  not  such  assistant  in  fact,  and  performed  no 
services  as  such.  The  appellant  is  therefore  charged  with 
this  sum.  The  compensation  of  the  secretary  of  state  is 
fixed  by  the  constitution,  and  cannot  be  increased  by  any 
subterfuge  whatever.  {Rooney  v.  Milwaukee  County,  4 
28.)  But  here,  again,  the  same  objection  lies  to  the 
of  fact 

The  principles  here  laid  down  govern  all  the  other  issues 
joined,  as  also  the  findings  of  fact  thereon.  It  follows  that 
the  judgment  must  be  reversed  and  the  cause  remanded  for 
a  new  trial,  and  it  is  so  ordered* 

Judgment  reversed* 

Watbok,  C.  J.: 

I  fully  concur  in  th^  final  oondaflion  readied  by  my  aaMK 
ciate,  and  in  the  views  expressed  in  the  opinion  as  to  the 
requirement  of  skill  in  public  office^  in  their  appMoatloii  to 
this  casew    Where  an  executive  officer  ia  charged  with  the 
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exercise  of  functions  judicial  in  their  nature,  he  is  respon* 
sible  only  for  proper  attenticm  and  good  faith.  The  oom* 
plaint  in  this  case  charges  the  appellant  Chadwick  with 
having,  while  secretary  of  state,  audited  and  allowed  certain 
fictitious  and  fraudulent  claims  against  the  state,  knowing 
them  to  be  such,  which,  by  means  of  official  warrants  drawn 
by  him,  were  paid  out  of  the  state  treasury.  This  knowl- 
edge on  his  part  is  dtoied,  and  the  findings  of  fact  on  which 
the  judgment  app0^.1ed  from  rests,  do  not  in  any  manner 
impugn  his  attentiveness  and  good  faith.  If  he  was  in 
fault  in  either  of  these  respects,  it  should  have  been  so  found 
in  express  terms,  and  in  the  absence  of  such  finding  the 
iudgment  cannot  stand. 


CLINE  V.  CLINE. 

Divorce — Personal  Indignities. — ^That  condition  which  renders  the  life 
of  the  injured  party  burdensome  must  be  shown  to  exist  in  fact, 
and  not  purely  inferred  from  facts  that  go  to  establish  personal  in- 
dignities. 

Appeal  from  Multnomah  County, 
Bellinger  dk  Gearin^  for  appellant. 
E-ffingeT  <&  Bourne^  for  respondent. 

By  the  Court,  Waldo,  J. : 

A  dissolution  of  the  marriage  contract  may  be  declared 
at  the  suit  or  the  claim  of  the  injured  party  for  (sub.  6,  sec 
491,  civil  code,)  ^'cruel  and  inhuman  treatment  or  personal 
indignities  rendering  life  burdensome.''  This  suit  is  brought 
und^  this  provision  of  the  statute.  Besides  the  testimony 
of  F<.  Behl,  which  is  vdthout  xeievancy  to  the  issues,  there 
were  but  two  witnesses  on  the  part  of  the  respondeiit— the 
xespoadent^  herself,  and  her  daughter  of  twelve  years  of  age. 
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The  testimony  of  the  daughter  is  the  evidence  on  which  a 
cause  of  suit  is  sought  to  be  made  out.  This  daughter  tes- 
tifies to  certain  lewd  and  indecent  conduct  of  the  appellant 
toward  her,  of  which  she  afterward  told  her  mother,  who 
thereupon  immediately  left  the  appellant  and  began  this 
suit  Mrs.  Fostner,  daughter  of  the  appellant  by  a  former 
marriage,  testifies  that  she  firmly  believes  that  this  tale  of 
the  respondent's  daughter  and  the  separation  alleged  to  have 
happened  in  consequence,  was  a  scheme  devised  by  the  re- 
spondent to  get  hold  of  a  share  of  tiie  appellant's  property, 
through  the  proceedings  for  a  divorce,  and  the  subsequent 
offer  of  reconciliation  and  other  slight  circumstances,  gives 
some  color  to  this  view.  Christina  Gosner  testifies  to  ad- 
missions of  the  respondent  that  she  married  appellant  for 
his  money,  and  it  appears  from  the  testimony  of  the  re- 
spondent herself  that  the  deed  of  a  house  and  lot  would 
have  given  satisfaction  for  all  the  suffering  caused  by  the 
personal  indignities  to  which  she  had  been  subjected. 

But  every  word  of  the  daughter's  testimony  may  be  con- 
ceded to  be  true  and  yet  a  cause  of  suit  be  not  made  out. 
It  shows  neither  cruel  nor  inhuman  treatment  nor  personal 
indignities  offered  to  the  respondent  by  the  appellant 
There  is  no  evidence  of  cruel  treatment  In  Kennedy  v. 
Kennedy^  Church,  C.  J«,  cites  and  approves  the  following 
definition  of  cruelty :  "There  must  be  either  actual  violence 
committed  with  danger  to  life,  limb  or  health,  or  there  must 
be  a  reasonable  apprehension  of  such  violence."  (See,  also, 
'May  V.  May  J  62  Pa.  St,  210;  Jones  v.  Jones^  66  id.^  496; 
FnUey  v.  Finley^  9  Danft,  52 ;  Shell  v.  8heU,  2  Sneed,  716 ; 
Cloee  V.  Close  J  9  C.  E.  Green,  289.)  There  seems  no  reason 
imder  our  statute  for  enlarging  on  this  definition. 

The  cause  of  suit  must  be  made  out,  if  at  all,  on  the 
ground  of  personal  indignities  offered  to  respondent's  person 
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Watson,  C.  J. : 

Ever  since  the  decision  in  Smith  v.  Smith,  8  Or.,  101, 
the  doctrine  of  this  court  has  been,  as  I  understand  it,  that 
"cruelty  or  personal  indignities  rendering  life  burdensome" 
through  their  operation  upon  the  mind  and  feelings,  coa- 
stitute  a  sufficient  ground  for  divorce  under  the  statute, 
although  not  atfecting  or  endangering  the  bodily  safety  or 
physical  health  of  the  complainant.    But  a  majority  of  the 
court  are  of  the  opinion  that,  assuming  this  to  be  the  law, 
the  evidence  fails  to  show  that  the  life  of  the  complainant 
in  this  instance  was  rendered  burdensome,  in  fact,  by  the 
indignities  charged  and  proven.    The  facts  in  the  case,  as 
established   by   the   evidence,   appear  to  be   about  these: 
The  parties  intermarried  on  December  5,  1877,  and  lived 
together  as  husband  and  wife  until  about  February  8, 1882, 
in  Portland,  Oregon,  when  the  respondent,  Mrs.  Cline,  left 
the  appellant's  house  and  instituted  this  suit.    At  the  time 
of  the  ]!narriage,  the  respondent  had  a  daughter,  then  in  her 
ninth  year,  named  Ella  Wertley,  who  was  under  her  custody 
and    dependent    upon   her    for    support.     The    complaint 
charges  the  appellant  with  having  taken  advantage  of  the 
youth  and  innocence  of  this  child  during  the  period  that 
the  parties  lived  together  as  husband  and  wife,  to  make  the 
most  indecent  exposures  of  his  person  to  her,  and  to  en- 
deavor to  corrupt  her  mind  and  induce  her  to  have  sexual 
intercourse  with  him;  and  with  having  made  repeated  at- 
tempts to  accomplish  this  design. 

The  testimony  of  the  child,  taken  during  the  year  1882, 
fully  sustains  this  charge.  She  testifies  to  a  long  series  of 
such  acts,  on  the  part  of  the  appellant,  conrniencing  soon 
after  her  mother's  marriage  with  him,  and  extending  up  to 
about  the  time  her  mother  left  him,  iu  Februaiy^  188SL 


I 
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If  her  testimony  is  to  receive  credence,  the  appellant  w^ 
persistently  endeavoring,  during  almost  this  entire  period,  to 
corrupt  her  mind  by  representations  of  the  rightfulness  as 
well  as  the  pleasure  of  having  sexual  intercourse  with  him, 
and  by  taking  familiarities  with  her  private  person,  and 
causing  her  to  take  similar  liberties  with  himself;  that  he 
repeatedly  attempted  to  have  sexual  intercourse  with  her ; 
and  that  she  was  induced  by  appellant's  threats  to  keep  his 
conduct  towards  her  secret  from  her  mother,  until  the  even- 
ing before  her  mother  left  him,  as  before  stated.  The  ap- 
pellant admits  in  his  testimony  that  the  child  has  taken  the 
most  indecent  liberties  with  his  person,  but  contends  that 
it  was  without  procurement  or  countenance  on  his  part. 
But  he  also  admits  that  he  suffered  her  to  caress  him  on 
such  occasions,  both  before  and  after,  and  returned  her  em- 
braces. He  says  that  he  did  not  tell  her  mother  of  this  mis- 
conduct on  her  part  because  he  did  not  wish  to  create  any 
disturbance  between  them;  that  the  mother  was  ^^so  wrapt 
up  in  the  child."  The  testimony  of  the  child,  corroborated 
as  it  is  by  these  important  admissions  of  the  appellant, 
must,  I  think,  be  held  sufficient  to  establish  the  charges 
made  against  him  in  the  complaint.  The  question  then 
arises  whether  these  facts  constitute  a  case  of  ''cruel  and  in- 
human treatment,  or  personal  indignities  rendering  life  bur- 
densome," under  the  law? 

I  think  the  case  is  within  the  operation  of  the  statute, 
under  the  construction  put  upon  it  by  this  court  in  Smith 
V.  Smithy  8  Or.,  101,  and  which  has  ever  since  been  recog- 
iiized  as  the  established  doctrine  in  this  state.  It  is  diffi- 
cult to  conceive  of  an  indignity  to  the  wife  and  mother 
more  galling  and  intolerable.  It  is  idle  to  suppose  that  the 
knowledge  of  such  conduct,  on  the  part  of  her  husband,  and 
the  step- father  of  her  infant  daughter — ^a  mere  chUd,  living 
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under  the  same  roof,  and  wholly  dependent  upon  her  for 
protection  and  support — might  not  have  wounded  her  sen- 
flifailities,  and  rendered  her  life  with  him  burdensome.  And 
the  appellant  has  himself  testified  that  the  respondent  was 
^'so  wrapt  up  in  the  child"  was  one  reason  he  did  not  in- 
form her  of  the  latter's  misconduct. 

In  my  judgment,  the  decree  of  the  circuit  court  granting 
the  divorce  as  prayed  for  in  the  complaint,  was  not  only 
]U8t|  but  fully  wamnted  by  the  law  and  the  faota. 


MARCH    TERM,    1883. 


X.  Ore. 


) 


GASES  ABGUED  AND  DETEBMINED 


VX  THB 


SUPREME    COURT    OF   OREGON. 

MARCH  TERM,  1883. 


EDWARD  B.  WATSON,  CkUf  Justict. 

WILLIAM  P.  LORD,  )    j„„^t.  /„,^v.. 
JOHN  B.  WALDO,      \  ^*"'"'**  ^'"'*"'' 


TAYLOR  V.  SCOTT. 

PosoBLE  Entry  and  Detainer. — The  action  of  forcible  entry  and  de- 
tainer 18  intended  for  the  benefit  of  him  whose  possession  is  invaded. 
The  gist  of  the  action,  and  that  which  gives  a  justice  of  the  peace 
jurisdiction,  is  the  force,  either  in  the  entry  or  detainer,  or  both. 
The  object  of  the  statute  is  to  prevent  and  punish  the  use  of 
forcible  and  violent  means  in  such  cases,  irrespective  of  the  ques- 
tion of  actual  title,  and  where  these  do  not  exist,  the  action  cannot 
be  maintained. 

Forcible  Detainer — Must  be  by  Force. — ^It  is  not  indispensable  to  a  re- 
covery for  a  forcible  detainer,  that  actual  force  be  proven,  but  in 
the  absence  of  such  proof,  threats  of  personal  violence,  or  such 
conduct  as  clearly  evinces  a  determination  to  resist  by  force  the 
entry  of  the  plaintiflF,  must  be  shown.  The  mere  surmise,  or  ap- 
prehension of  the  plaintiff  that  if  he  attempts  to  regain  the  pos- 
session he  will  be  repelled  by  force,  is  not  enough,  but  the  words 
or  acts  of  the  defendant  must  manifest  the  present  purpose  to 
resort  to  force  to  defeat  the  attempt  then  being  made  by  the  plaintiff 
to  re-enter  into  possession  of  the  premises. 

Appeal  from.  Umatilla  County.    The  facts  are  stated  in 
the  opinion. 

Lucian  Everts^  for  appellant. 

J.  H.  Reedy  for  respondent 

(lo  Oregon.]  (433) 
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By  the  Court,  Lord,  J.: 

This  was  an  action  of  forcible  detainer,  in  wliich  the 
plaintiff  obtained  a  judgment  for  the  restitution  of  the 
premises,  and  from  which  the  defendant  appeals  to  this 
court  The  error  assigned  is  the  refusal  of  the  circuit  court 
to  grant  the  motion  of  the  defendant  for  a  nonsuit,  upon 
the  grounds:  1.  That  the  plaintiff  failed  to  prove  such  a 
possession  of  the  land  in  controversy  as  is  sufficient  to  main- 
tain this  action;  and  2.  To  prove  that  the  defendant  made 
use  of  any  unlawful  force  in  entering  upon  and  detaining 
the  same.  It  appears  by  the  evidence  in  the  bill  of  excep- 
tions that  the  land  in  dispute  is  a  part  of  the  public  domain 
of  the  United  States,  but  belongs  to  that  portion  of  it  re- 
served from  sale  by  the  government,  and  known  as  railroad 
lands,  and  that  neither  party  has  any  title  to  it.  In  sui>- 
stance,  the  testimony  for  the  plaintiff  is,  that  in  April,  1881, 
he  had  two  furrows  ploughed  aroimd  the  quarter  section  in 
dispute,  that  in  June  he  hauled  some  posts  for  f^icing,  and 
in  August,  lumber  for  a  house,  and  in  the  fall  of  the  same 
year  did  more  ploughing,  and  also  ploughed  six  or  seven 
furrows  around  the  section  again;  that  in  March,  1882,  the 
plaintiff  went  back  to  the  land,  and  found  the  defendant  in 
possession  and  ploughing,  did  some  ploughing  himself,  and 
also  in  April  following,  and  at  which  time  he  gave  the  de- 
fendant written  notice  requiring  him  to  deliver  possession 
to  him;  that  in  October,  1882,  '%e  went  back  to  the  land 
to  seed  it,  and  found  that  the  defendant  had  stretched  a  ski< 
gle  wire  around  the  quarter  section.  At  that  time  I  at- 
tempted to  go  on  the  land,  and  the  defendant  told  me,  ^ou 
cannot  go  on  the  land.  I  have  got  the  land  fenced,  and  I 
forbid  you  from  coming  inside.'  I  then  turned  away  and 
came  to  Pendleton  to  consult  lawyers  as  to  my  rightSi  and 
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about  bringing  an  acticm  to  obtain  pOBsessionu"  The  evi- 
dence for  the  defendant  is  to  the  effect  that  in  April,  1881, 
he  had  ploughed  a  furrow  around  the  section  in  which  the 
quarter  section  in  question  is  situated;  that  the  defendant 
and  his  hired  man  had  ploughed  during  the  month  of 
March,  1882,  about  80  acres,  and  that  during  that  time  some 
one,  whom  the  defendant  did  not  know,  hauled  away  the 
lumber,  but  that  it  was  not  done  at  his  request  or  upon  his 
orders,  and  that  he  did  not  know  anyone,  or  that  the  plain- 
tiff claimed  the  land  until  the  plaintiff  notified  him,  and 
that  he  continued  to  occupy  it  when  the  plaintiff,  in  October 
following,  came  there  and  demanded  possession,  with  the 
result  as  above  stated. 

The  action  of  forcible  entry  and  detainer  is  intended  for 
the  benefit  of  him  whose  possession  is  invaded,  and  without 
the  possession,  or  the  right  .of  possession,  when  the  acti<»i 
i>:  c(»nmenced,  the  action  cannot  be  maintained.  What  acts 
will  be  considered  a  sufficient  visible  indicia  of  possession 
is  not  always  easy  of  solution.  In  Bradley  v.  West^  60 
Mo.,  63,  the  court  say :  ^^The  owner  is  not  bound  to  be  al- 
ways on  the  land,  either  by  himself  or  his  agent,  for  the 
sake  of  actual  manual  occupation,  and  for  the  purpose  of 
warning  off  intruders  or  trespassers.  If  an  entry  is  made 
with  the  intention  of  retaining  the  permanent  possession, 
and  clearing  and  improving  the  land,  and  fitting  it  for  cul- 
tivation, it  may  be  sufficient,  and  authorize  the  inference 
that  the  possession  is  actual.''  {MUler  v.  Northrup^  et  al.y 
49  Ma,  400;  PoweU  v.  Dams^  54  Mo.,  818.)  But  in  Prea- 
tan  V.  Kehoe^  16  CaL,  818,  the  court  say:  '^When  the  land 
is  that  of  the  government,  and  the  plaintiff  has  no  furthw 
title  than  poesessiQii,  that  possessimi  must  be  poisessio  pedis. 
"Bib  mast  aherw  an  aetual  indosure,  or  something  equivalent, 
as  eifidnoe  of  an  actual  exclusive  appropriation  and  domin- 
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ion*  If  this  were  not  so,  a  man  might  take  up  ten  thou- 
sand acres  of  the  public  land  by  merely  putting  down 
stakes,  or  making  a  line  of  boundary.'*  Tlie  consideration, 
however,  of  this  question  is  not  material  to  the  decisicm  of 
this  case.  The  entry  of  the  defendant  is  admitted  to  have 
been  peaceable,  and  the  relation  of  landlord  and  tenant  does 
not  exist  between  the  parties.  Let  it  be  conceded,  then,  as 
was  said  in  Carter  v.  Van  Doniy  86  Wis.,  293,  that  "the 
plaintiff  had  a  sufficient  previous  possession  of  the  premises 
to  maintain  this  action — a  proposition,  the  correctness  of 
which  is  denied,  and  may  be  well  doubted,  and  that  the  en- 
try upon  the  premises  and  the  detention  thereof  by  the  de- 
fendant were  unlawful,  still  the  plaintiff  is  not  entitled  to 
recover  in  this  action  unless  he  proves  that  the  defendant 
forcibly  detains  the  premises  from  him/'  The  language  of 
our  statute  in  such  a  case  is:/^and  the  possession  shall  be 
held  by  force;"  and  on  this  subject.  Chief  Justice  Savage 
says,  "the  law  is  that  the  same  circumstances  of  violence  or 
terror  which  will  make  an  entry  forcible,  will  make  a  de- 
tainer forcible  also;"  {People  v.  Richert^  8  Cow.,  232,)  and 
for  a  review  of  the  authorities  as  to  what  constitutes  a  forci- 
ble entry,  see  note  to  EvQl  v.  CanneUj  18  Am.  Dec.,  139. 
The  real  question,  then,  to  be  decided  is,  does  the  evidence 
tend  to  prove  such  forcible  detainer?  In  our  judgm^t, 
manifestly  not.  Merely  saying  to  the  plaintiff,  "You  can- 
not go  on  the  land;  I  have  got  it  fenced,  and  forbid  you 
from  coming  inside,"  certainly  does  not  tend  to  prove  that 
the  defendant  would  use  force  to  keep  possession  of  the 
premises.  The  defendant,  like  the  plaintiff,  claimed  the 
right  of  possession  as  a  settler,  and  it  ooold  hardly  be  ex- 
pected he  would  so  far  recognize  the  ri^t  of  posaeasioii  ia 
the  plaintiff  as  to  extinguish  his  own  possessioii  by  yielding 
it  up  on  demand  without  objection;  and  the  language  he 
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used  was  only  declaratory  of  his  conviction  of  his  saperior 
and  exdusive  right  of  possession  to  the  premises.  It  con- 
tained no  element  of  menace,  or  threats  of  personal  violence, 
nor  indicated  any  purpose  or  determination  to  resist  the  en- 
try of  the  plaintiff  with  force.  In  Hodgkina  v.  Jordan^  29 
Cal.,  678j  the  court  say:  "It  is  not  indispensable  to  a  re- 
covery for  a  forcible  detainer  that  actual  force  be  proven, 
but  in  the  absence  of  such  proof,  threats  of  personal  vio- 
lence, or  such  conduct  as  clearly  evinces  a  determination  to 
resist  by  force  the  entry  of  plaintiff,  must  be  shown.  The 
mere  surmise,  or  apprehension  of  the  plaintiff  that  if  he  at- 
tempts to  regain  the  possession  he  will  be  repelled  by  force, 
is  not  enough ;  but  the  words  or  acts  of  the  defendant  must 
manifest  the  present  purpose  to  resort  to  force  to  defeat  the 
attempt  then  being  made  by  the  plaintiff  to  re-enter  into 
possession  of  the  premises."  And  in  Carter  v.  Van  Dom^ 
eupraj  it  was  held,  where  the  defendant  entered  peaceably 
upon  lands  occupied  for  pasture  and  fuel,  and  he  ordered 
the  plaintiff  off  the  premises  with  angry  words  and  shaking 
of  fists,  and  attempted  to  throw  off  wood  which  the  plain- 
tiff had  placed  on  his  wagon,  but  used  no  actual  force  to 
drive  him  off,  that  the  action  did  not  lie,  and  the  court  did  I 

not  err  in  nonsuiting  the  plaintiff.  "The  gist  of  the  action, 
and  that  which  gives  a  justice  of  the  peace  jurisdiction,  is 
the  force,  either  in  the  entry  or  the  detainer,  or  both.  The 
object  of  the  statute  is  to  prevent  and  punish  the  use  of 
forcible  and  violent  means  in  such  cases,  irrespective  of  the 
question  of  actual  title;  and  where  these  do  not  exist,  the 
action  cannot  be  maintained/'  {Winterfield  v.  Stania^  24 
Wis.,  400.)  There  is  nothing  in  the  testimony  tending  to 
show  that  the  defendant  deteined  the  premises  by  force,  or 
threats  of  personal  violence.  The  action  is  not  intended  as 
a  substitute  for  th^  action  of  ejectment,  but  it  seems  to  us 
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such  is  the  purpose  in  this  case.  Our  oondiisioa  is  that  the 
nonsuit  ought  to  have  been  granted,  and  the  judgment  mnafe 
be  reversed. 

Judgment  reversed. 


SAUBEBT  A  CO.,  v.  CONLEY  &  LEASUBE. 

Attorneys. — R.  D.  S.  &  Co.  placed  accounts  against  divers  persons  in 
the  hands  of  C.  &  L.  for  collection,  and  agreed  that  they  should 
have  ten  per  centum  on  the  amount  collected  by  them  as  compensa* 
tion  for  their  services.  While  sach  accounts  were  ttiU  in  the 
hands  of  C.  &  L.  for  collection  under  said  agreement,  and  they  were 
exerting  themselves  to  bring  about  their  payment,  the  sums  due 
on  a  large  number  of  them  were  paid  directly  to  R.  D.  S.  &  Co. 
In  a  suit  for  an  accounting  and  settlement  afterwards  brought  by 
the  latter  against  the  former  in  respect  to  the  collection  of  such 
accounts;  Held,  That  C.  &  L.  should  be  allowed  the  stipulated 
commission  on  the  sums  so  paid  to  R.  D.  S.  &  Co. 

Appeal  from  Umatilla  County. 

/.  K.  Kelly  and  L.  B.  Cox^  for  appellantBi 

/.  H.  Beedj  for  respcmdents. 

By  the  CJourt,  Watson,  C.  J. : 

The  appellants  brought  this  suit  to  compel  the  respond- 
ents to  account  for  and  pay  over  all  sums  of  money  col- 
lected by  the  latter  on  certain  accounts  placed  in  their 
hands  for  collection  by  the  former,  less  ten  per  centum  re- 
tainable as  collection  fees.  The  prayer  of  the  complaint  is: 
^'First,  That  respondents  be  compelled  to  answer  under 
oath  and  render  an  account  of  their  coUection&''  ^Second, 
That  respondents  be  decreed  to  pay  over  any  balance  thus 
found  to  be  due  to  appellants.''  ^^Third,  For  costs  and  dis- 
bursements and  general  relief."  The  respondents  answered, 
stating  the  amoimt  collected  by  them  on  all  the  accounts,  in 
gross,  without  specifying  the  particular  sum  collected  on 
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my  sepajrate  aeeount  To  this,  answer  a  geneiral  demurrer 
was  filed  \^  tihe^appeUaats,  which  was  overruled.  Thef 
then  filed  a  reply;  and  upon  the  issues  of  fact  thus  joined 
the  evidence  was  taken.  The  court  below  found  from  the 
evidence  that  the  respondents  had  no  money  in  their  hands 
belonging  to  the  appellants  to  pay  over,  and  dismissed  the 
suit  at  the  latter's  cost  From  this  decree  the  appeal  was 
taken. 

We  think  the  evidence  fully  sustains  the  decree.  Pairt  of 
the  amount  allowed  the  respondents  as  commissions  for  col- 
lection,  by  the  court  below,  was  the  stipulated  per  centum 
on  sums  paid  to  the  appellants  directly  ui>on  said  accounts 
while  they  were  still  in  the  hands  of  the  respondents  >f  or  col- 
lection. The  evidence  tends  to  show  that  these  payments 
were  made  in  consequence  of  the  efforts  of  the  resp^dents 
to  collect  the  same  themselves,  and  we  think  the  per  centum 
on  such  sums  was  properly  allowed  them  under  the  circum- 
stanoes. 

We  do  not  think  the  evidence  shows,  as  is  alleged  in  the 
replication  and  claimed  here  by  counsel  for  appellants,  that 
the  authority  of  the  respondents  to  collect  such  accounts  • 

was  ever  revoked.     The  complaint  makes  no  such  allega-  I 

tion,  but  seeks  an  account  of  all  sums  collected,  and  a  decree 
for  any  balance  due  the  appellants  still  remaining  in  the 
hands  of  the  respondents,  after  deducting  ten  per  centum 
for  collection  fees;  and  the  replication  in  this  respect  is 
hardly  consistent  with  it.  But  there  is  no  proof  in  the  case 
which  would  justify  the  conclusion  that  the  authority  of  the 
re^oadents  to  make  the  collections  was  ever  withdrawn,  or 
that  the  contract  between  them  and  the  appellants  was  ever 
rescii^ded.  Such  being  our  view  of  the  decree  of  the  lower 
court  on  Uie  merits^  it  is  not  necessary  to  discuss  ^ny  of  tbe 
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other  questions  presented  in  the  briefs  of  the  reepective 
parties.    The  decree  must  be  affirmed  with  costs. 
Decree  affirmed. 


DICK  V.  WILSON. 

Pleadings — ^Jurisdiction  Must  be  Shown  by. — ^It  is  a  rule  in  pleading 
that  so  much  of  the  proceedings  of  all  inferior  tribunals  must  be 
stated  as  will  show  jurisdiction.  Whoever,  therefore,  sets  up  the 
judgment  of  an  inferior  court,  must  show  affirmatively  the  jurisdic- 
tion of  such  court  to  render  the  judgment. 

Appeal  from  Benton  County. 

F.  A.  Chenoweth^  for  appellant. 

/.  TT.  Raybum^  for  respondent. 

By  tlie  Court,  Lord,  J.: 

There  should  always  appear  sufficient  on  the  face  of  the 
record  of  an  inferior  court  to  show  that  it  had  jurisdictixm 
of  the  cause  of  which  it  takes  cognizance.  No  presump- 
tions can  be  indulged  to  aid  its  record  for  the  purpose  of 
conferring  jurisdiction,  but  the  authority  to  act,  in  every 
instance,  must  be  made  to  affirmatively  appear.  {Janes^  et 
a2.,  V.  Craford^  1  John.  Cases,  20;  Shivers  v.  WiUsony  5 
How.  &  Johns.,  180;  Thompson  v.  Multnomah  County ^  2 
Or.,  86 ;  Wright  v.  Warner ,  1  Douglass,  [Mich.,]  384.) 
Whoever,  therefore,  sets  up  the  judgment  of  an  inferior 
court  must  show  affirmatively  the  jurisdiction  of  such  court 
to  render  the  judgment.  Ford  v.  Bahcock^  1  Denio,  158; 
Jolley  V.  Folts^  34  Cal.,  321.  The  case  before  ns  is  a  pro- 
ceeding based  upon  the  judgment  of  a  justice's  court,  in 
which  there  is  no  averment  of  the  facts  necessary  to  confer 
jurisdiction,  and  to  which  the  court  below  sustained  a  de- 
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murrer,  which  is  assigned  as  error.  It  is  a  rule  of  pleading 
that  so  much  of  the  proceedings  of  aJl  inferior  tribunals 
must  be  stated  as  will  show  jurisdiction.  (Starr  v.  Trus- 
tees of  Rochester^  6  Wend.,  566 ;  Hurd  v.  Shipman^  6  Barb., 
623.)  Nor  will  a  mere  recital,  unaccompanied  by  any  facts 
to  show  jurisdiction,  and  only  indicative  of  the  opinion  of 
the  justice  as  to  the  legal  sufficiency  of  the  return,  be  suffi- 
cient to  give  validity  and  effect  to  the  judgment, in  such 
proceedings.  Love  v.  Alexander j  15  Cal.,  296.  All  the  facts 
necessary  to  show  jurisdiction  must  be  alleged  whenever 
any  rights  are  to  be  claimed  or  enforced  by  virtue  of  the 
judgments  of  such  inferior  tribunals.  There  was  no  error 
in  sustaining  the  demurrer,  and  the  judgment  must  be  af- 
firmed, and  it  is  so  ordered. 
Judgment  affirmed. 


WOODWABD  V.  BAKEB. 

JuusmcnoK — Service  of  Summons. — From  the  time  of  the  service  of  a 
summons  in  a  civil  action,  the  court  is  deemed  to. have  acquired 
jurisdiction,  and  to  have  control  of  all  the  subsequent  proceedings. 

Idem. — In  legal  contemplation,  the  court  acquires  jurisdiction  by  the 
proper  service  of  process,  and  the  defendant  is  in  court,  and 
charged  with  notice  of  whatever  action  the  court  has  taken  during 
the  pendency  of  the  action. 

Idem — Jumment — Collateral  Attack. — ^The  fact  that  the  defendant 
has  not  been  given  all  the  time  allowed  by  law  to  plead,  after  proper 
service  of  the  summons,  will  not  so  vitiate  the  judgment  as  to  make 
it  a  nullity,  and  subject  to  collateral  attack. 

APFBAii  from  3iIultnomah  County-    The  fa,ctB  are  etoted 
in  the  opinion. 

Sidney  DeU^  for  appellant. 
KiU9m  db  Mordand^  im  reepandeiiL 
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By  the  Court,  Lohd,  J.: 

This  was  an  action  of  ejectment.  The  complaint  is  in 
the  usual  form.  The  answer  denies  the  allegations  of  the 
complaint,  and  alleges  that  the  defendant  is  the  owner  and 
entitled  to  the  possession  of  the  land  in  controversy.  It 
also  alleges,  as  a  further  separate  answer,  that  the  city  of 
Portland  caused  the  said  real  estate  to  be  sold  for  an  assess- 
ment inade  by  said  city  for  a  street  improvement,  and  that 
said  city  became  the  purchaser  thereof,  and  took  a  deed  to 
the  same,  and  thereafter  conveyed  the  same  to  the  defend- 
ant, &C. ;  all  of  which  is  put  in  issue  by  the  reply.  A  jury 
was  empaneled,  and  a  verdict  found  for  the  defendant  by 
direction  of  the  court.  The  plaintiff  claims  title  under  a 
sheriff's  sale  made  in  an  action  of  Ira  F.  Powers  v.  C.  M. 
Carter  and  Levi  Estes  in  the  county  court  of  Multnomah 
county.  The  judgment  roll  shows  that  the  summons  was 
served  on  C.  M.  Carter  on  the  23d  day  of  March,  1876,  and 
that  judgment  was  rendered  on  the  3d  day  of  April,  1876; 
and  plaintiff  claims  that  Carter  is  the  owner  of  the  land  in 
dispute  by  virtue  of  a  chain  of  conveyances,  which  we  are 
not  required  by  this  record  to  consider,  and  to  which  fur- 
ther reference  is  unnecessary.  The  defendant,  to  maintain 
the  issues  on  his  part,  put  in  evidence  a  chain  of  convey- 
ances through  which  he  claimed  title;  to  all  of  which  ob- 
jections were  made  and  exceptions  taken,  but  the  further 
consideration  of  which,  as  well  as  the  exceptions  taken  to 
the  evidence  offered  in  rebuttal  thereof,  becomes  immaterial 
to  our  present"  inquiry,  as  will  now  appear.  After  the  case 
closed,  the  court  instructed  the  jury  that  the  judgment  of 
the  coimty  court  in  the  case  oi  Powers  v.  Garter  dk  Estes 
was  void  as  to  Carter,  and  directed  the  jury  to  find  a  ver- 
dict for  the  defendant,  Which.  waB  done  aooordingly.    The 
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only  question,  therefore,  we  are  called  upon  to  determine 
by  this  record  is,  whether  a  judgment  prematurely  entered 
by  default  can  be  impeached  collaterally  upon  that  ground, 
where  there  has  been  personal  service  of  summons  and  com- 
plaint on  the  defendant?  From  the  time  of  a  service  of  a 
summons  in  a  civil  action,  the  court  is  deemed  to  have 
acquired  jurisdiction,  and  to  have  control  of  all  subsequent 
proceedings,  (Code,  sec.  61.)  It  is  the  fact  of  service  that 
gives  the  court  jurisdiction,  and  when  that  fact  is  made  to 
appear  by  the  record,  and  a  judgment  is  rendered  against 
the  party,  such  judgment  is  valid  until  set  aside,  or  reversed, 
by  direct  proceeding  in  that  action.  In  Whitwell  v.  Bar- 
bier  ^  7  Cal.,  63,  it  is  said:  "The  true  test  is,  whether  the 
omission  complained  of  is  of  the  substance  of  the  act  re- 
quired to  be  performed.  If  of  the  substance,  the  judgment 
is  a  nullity;  if  of  form,  only  an  irregularity.  In  the  case 
before  us,  the  judgment  is  attacked  collaterally,  upon  the 
ground  that  the  defendant,  although  served  with  process, 
was  not  given  the  time  allowed  by  statute  to  appear  and 
answer.  The  defendant  having  been  summoned  to  appear 
on  a  day  certain,  it  can  not  be  said  that  the  court  had  no 
jurisdiction  of  the  person,  so  as  to  make  its  judgment  a 
nullity."  In  legal  contemplation,  the  court  acquires  juris- 
diction by  the  proper  service  of  process,  and  the  defendant 
is  in  court,  and  charged  with  notice  of  whatever  action  the 
court  has  taken  during  the  pendency  of  the  cause,  {Univer- 
sity V,  Lasaiter^  83  N.  C.,  41,)  and  if  judgment  has  been 
taken  prematurely  against  him,  he  can  only  avoid  it  by  a 
direct  proceeding  in  that  action.  The  judgment  cannot  be 
impeached  collaterally  upon  that  ground.  {Alderson  v. 
BeU^  9  Cal.,  321.)  The  fact  that  tiie  defendant  has  not 
been  given  all  the  time  allowed  by  law  to  answer,  after  pro- 
Der  service  of  the  summons,  will  not  so  vitiate  the  judgment 


494  Phillips  v.  Thobp.  [10  Oregon. 

as  to  render  it  a  nullity,  and  subject  to  collateral  attack. 
(Tavm  of  Lyons  v.  Coolidge^  89  111.,  529;  Glover  v.Sed- 
hum  Holman^  et  al.^  8  Heisk.,  619;  Kipp  v.  FvUerton^  4 
Minn.,  473.)  Nor  is  Hunsaker  v.  Coffin^  2  Or.,  107,  in 
conflict  with  this  principle,  for  in  that  case  the  atta<^  upon 
the  judgment  was  direct,  not  collateral,  and  between  the 
same  parties.  The  whole  question  is  well  summed  up  by 
Mr.  Freeman  when  he  says:  "From  the  moment  of  the 
service  of  process,  the  court  has  such  control  over  the  liti- 
gants that  all  its  subsequent  proceedings,  however  erroneous^ 
are  not  void.  The  fact  that  the  defendant  is  not  given  all 
the  time  allowed  by  law  to  plead  ♦  ♦  ♦  will  not  make 
the  judgment  void."  What  construction  might  be  given  to 
sec.  510  of  the  code  is  immaterial,  for  if  the  judgment  in 
the  action  of  Powers  v.  Carter  cfe  Estes  was  prematurely 
rendered,  under  the  authorities  cited,  it  was  not  void,  nor 
subject  to  collateral  attack  upon  that  ground.  The  court 
having  erred  in  declaring  it  so,  and  for  that  reason  directed 
a  verdict  for  the  defendant,  the  judgment  must  be  reversed 
and  a  new  trial  ordered. 

Judgment  reversed. 


PHILLIPS  V.  THORP. 

Divorce— Agreement  not  to  Defend  Suit  is  Void. — ^Thc  authorities  are 
uniform  in  holding  that  any  agreement  between  the  parties  haying 
for  its  object  the  dissolution  of  the  marriage  contract,  or  facilitat- 
ing that  result,  such  as  an  agreement  by  the  defendant  in  a  pending 
action  for  divorce,  to  withdraw  his,  or-  her  opposition,  and  make 
no  defense,  is  void,  as  contra  bonos  mores. 

Idem. — Such  agreements  are  a  fraud  upon  the  law  which  favors  mar- 
riage, and  will  not  give  its  sanction  nor  lend  its  aid  to  uphold  or  en- 
force the  terms  of  any  contract,  nor  countenance  any  contrivance 
which  is  designed  to  promote  its  dissolution. 
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Idem. — ^Nor  will  equity  interpose  its  jurisdiction  to  correct  mistakes 
arising  out  of  such  illegal  contracts,  as  suppression  of  them  is  far 
more  likely  to  be  accomplished  by  leaving  the  parties  without 
remedy  against  each  other. 

Idem. — Where  the  defense  of  illegality  is  interposed,  it  is  allowed  upon 
grounds  o(  public  policy  and  not  out  of  a^y  regard  for  the  interests 
of  the  objecting  party. 

ApfEAii  from  Polk  Couniy, 

Warren  Truitt,  for  appellant. 

TUmon  Ford^  for  respondent. 

By  tiie  Courts  Lobd,  J.: 

This  was  a  suit  to  correct  a  mistake  in  a  deed  executed  in 
pursuance  of  a  stipulation  or  agreement,  entered  into  be- 
tween the  plaintiff  and  defendant,  pendente  lite^  for  a  di- 
vorce, in  which  it  was  agreed,  in  consideration  of  the  same 
and  to  settle  all  questions  of  property  and  alimony,  the 
plaintiff  was  to  release  all  claim  to  the  real  and  personal 
property  of  the  defendant,  and  to  prosecute  to  final  determi- 
nation the  said  divorce  suit,  paying  all  costs  and  expenses 
therefor,  and  the  defendant  was  to  make  no  defense  therein. 
After  the  divorce  was  granted,  a  mistake,  it  is  alleged,  was 
discovered  in  the  deed  of  the  defendant  to  the  plaintiff,  by 
which  the  plaintiff  is  deprived  of  several  acres  of  land 
which  it  is  claimed  that  the  deed  was  intended  to  include, 
and  to  correct  which  is  the  object  of  this  suit.  The  question 
to  be  determined  is,  whether  equity  will  interpose  to  afforrl 
the  relief  prayed  for  under  such  a  state  of  facts.  The  wel- 
fare of  society  id  so  deeply  interested  in  the  preservation  of 
the  marriage  relation,  and  so  fraught  with  evil  is  regarded 
whatever  is  calculated  to  impair  its  usefulness,  or  designed 
to  terminate  it,  that  it  has  long  been  the  settled  policy  of 
the  law  to  guard  and  maintain  it  with  a  watchful  vigilance* 
Although  marriage^  in  the  eye  of  the  law^  is  a  civil  oontract, 
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unlike  any  other  civil  contract,  it  cannot  be  rescinded  or 
annulled  by  consent  of  the  parties  to  iL.  By  mutual  con- 
sent, if  the  parties  are  of  the  proper  age  and  capacity,  the 
marriage  relation  may  be  created  and  receive  the  sanction  of 
the  law,  but  it  cannot  dissolve  or  terminate  it. .  That  high 
office  can  only  be  performed  by  a  court  of  competent  juris- 
diction, for  some  specified  cause  prescribed  by  law,  upon 
proof  taken  in  a  suit  for  that  purpose.  The  good  order  and 
well  being  of  society,  as  well  as  the  laws  of  this  state,  require 
this.  And  so  strict  and  careful  are  courts  in  the  administra- 
tion of  this  justice,  out  of  regard  fcr  die  public  morals  and 
the  general  welfare  of  society,  that  they  will  esteem  it  their 
duty  to  interfere  upon  their  own  motion  whenever  it  appears 
the  dissolution  is  sought  to  be  effected  by  the  connivance 
or  collusion  of  the  parties;  and  all  contrivances  or  agree- 
ments, having  for  their  object  the  termination  of  the  mar- 
riage  contract,  or  designed  to  facilitate  or  procure  it,  will 
be  declared  illegal  and  void  as  against  public  policy.  In 
Weeks  v.  HUly  88  N..H.,  204,  the  court  say:  "Upon  prin- 
ciples of  public  policy,  contracts  which  provide  for  bringing 
about  a  marriage  between  two  parties  for  a  reward,  called 
marriage  brokage  contracts,  are  held  void,  as  tending  to  im- 
provident and  ill  advised  matches.  (Drury  v.  Eook^  1 
Verm.,  412;  Smith  v.  AykerUl^  8  Alk.,  566;  X  Story  Eq. 
Jur.,  sec.  260.)  And  when  the  marriage  relation  has  been 
assumed,  it  is  equally  the  policy  of  the  law  to  sustain  and 
uphold  it.  It,  therefore,  holds  all  contracts  void  which 
contemplate  or  provide  for  the  future  separation  of  the  par- 
ties, or  which  are  calculated  to  prevent  future  reconciliati<»i; 
(Chit,  on  Cont.,  678;)  or  which  aim  at  effecting  a  dissolu- 
tion of  the  marriage  contract,  except  by  a  proper  adminis- 
tration of  the  law  in  the  due  course  of  judicial  proceedings." 
In  Adams  v*  Adams^  25  Minm,  79)  the  court  say:    ^The 
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authorities  are  nmform  in  hol<ling  that  any  contract  betwett 
the  parties  having  for  its  object  the  dismlutioii  of  th0  maiv 
riage  contract,  or  facilitating  that  result,  such  as  an  agrees 
ment  by  the  defendant  in  a  pending  action  for  divorce,  to 
withdraw  his  or  her  opposition,  and  to  make  no  defense,  is 
void,  as  contra  honoa  mores^  and  that  any  note  executed  in 
consideration  and  pursuance  of  such  agreement,  is  without 
valid  consideratian  and  void.''  {Hamilton  v.  Hamilton^  89 
111.,  349 ;  Comstock  v.  Adams^  23  Elansas,  S13 ;  Stoutenhury 
V.  Lybrwnd^  13  Ohio  St.,  228;  Belden  v.  Mtrngery  6  Minn., 
169;  Visci  v.  Bertrandj  14  Ark.,  266;  Mtiokenburg  v.  Hd- 
levj  29  Ind.,  140;  Sayles  v.  Sayles^  1  Foster,  812.) 

An  unlawful  agreement,  it  is  said,  can  c(mvey  no  rights 
in  any  court  to  either  party,  and  will  not  be  enforced  in  law 
or  in  equity,  in  favor  of  one  against  tibe  other  of  two  persons 
equally  culpable.  AvTnstrong  v.  Armstrong^  3  My.  &  K., 
64.  ^' All  agreements,"  says  Mr.  Pomeroy,  ^'directly  or  indi- 
rectly preventing  or  controlling  the  due  administration  of 
justice,  are  opposed  to  the  universal  and  most  elementary 
principles  of  public  policy.  Whatever  be  their  form  and 
immediate  purpose,  and  however  innocent  may  be  the 
methods  of  the  parties,  they  are  plainly  invalid.''  (Pomeroy 
£q.  Jr.,  vol.  2,  935  and  notes.) 

Throwing  out  of  consideration  that  at  the  time  tlie  agree- 
ment was  made  in  which  the  plaintiff  releasee  all  claim  to 
the  real  and  personal  property,  and  the  defendant  executed 
to  her  tiie  deed  in  question,  that  the  parties  were  still  hus- 
band and  wife,  the  consideration  for  which  these  things 
were  done,  contemplated  and  included  as  an  essential  part 
of  it,  the  prosecution  to  a  final  determination  by  the  plain- 
tiff of  the  divorce  suit  then  pending,  and  to  better  facilitate 
and  secure  that  result,  the  defendant  was  to  withdraw  all 
opposition — ^'^ake  |io  defense."    It  was  in  effect  but  the 

Z.  Ore. 
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husband  and  wife  coming  together  after  the  suit  for  divoroe 
was  instituted,  and  agreeing  upon  the  terms  upon  which 
the  property  should  be  divided,  and  they  be  divorced.  It 
is,  in  fact  the  refusal  of  the  defendant  to  do  what  he  agreed 
to  do  under  the  illegal  contract,  and  what  it  is  claimed  was 
intended  and  supposed  to  have  been  done  under  such  con- 
tract,  that  the  plaintiff  asks  relief.  But  this  only  shows 
that  the  plaintiff  still  relies  upon  the  illegal  contract  and 
its  terms  for  relief.  That  contract  was  clearly  against  the 
policy  of  the  law  as  one  being  entered  into  for  aiding  and 
procuring  by  coUusion  the  dissolution  of  the  marriage  re- 
lation. It  was  a  fraud  upon  the  law  which  favors  and  sus- 
tains the  marriage  relation,  and  it  will  not  give  its  sanction 
nor  lend  its  aid  to  enforce  or  uphold  the  terms  of  any  con- 
tract, nor  countenance  any  contrivance  which  is  designed  to 
promote  its  dissolution.  Nor  will  equity  lend  its  power  to 
correct  mistakes  arising  out  of  such  illegal  agreements,  as 
the  suppression  of  such  illegal  contract  is  far  more  likely 
to  be  accomplished  by  leaving  the  parties  without  remedy 
against  each  other. 

Where  the  defense,  as  in  this  case,  is  illegality,  it  is  allow- 
ed upon  grounds  of  public  policy,  and  not  out  of  any  re- 
gard for  the  rights  or  interests  of  the  objecting  party.  Al- 
though it  may  be  unjust  as  between  the  parties,  when  one  is 
in  the  enjoyment  of  the  fruits  of  the  agreement,  to  set  up 
the  illegality,  the  law  sustains  it  out  of  consideration  for  the 
interests  and  w^f are  of  society.  It  may  be,  as  argued,  that 
the  objection  comes  with  a  bad  grace  fnun  him  who  has 
reaped  the  benefit  of  the  agreement,  but  on  this  subject,  in 
Holman  v.  Johnson^  Cowp.,  343,  Lord  Mansfield  said: 
''The  objection  that  a  contract  is  immoral  or  illegal  as  be- 
tween plaintiff  and  defendant,  sounds  at  all  times  very  ill 
in'  the  mouth  of  the  latter.    It  is  not  for  his  sake,  however, 
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the  objectian  is. allowed,. but  it  is  founded  in  general  prin- 
ciples of  policy  which  the  defendant  has  the  advantage  of^ 
contrary  to  the  real  justice  between  defendant  and  plaintiff 
— ^by  accident,  if  I  may  say  so.  The  principle  of  public 
policy  is,  ex  dolo  malo  ium  oritur  actio*  No  court  will 
lend  its  aid  to  a  man  who-  founds  his  cause  of  action  upon 
an  immoral  or  illegal  act.  If  from  the  plaintiff's  own  stat- 
ing, or  otherwise,  the  cause  of  action  appear  to  arise  es^ 
turpi  oauaa^  or  is  a  trans^ssion  of  the  positive  law  pf  this 
couniary,  then  the  court  says  he  has  no  right  to  be  assisted. 
It  is  upon  that  ground  that  courts  go,  not  for  the  sake  of 
the  defendant,  but  because  they  will  not  lend  their  aid  to 
such  a  idaintiff .  It  may  be,  too,  as  argued,  that  this  is  not 
a  c(»nmendable  defense  under  the  particular  circumstances 
of  this  case,  but  as  the  same  distinguished  judge  said,  that 
is  a  matter  for  the  consideration  of  the  defendant  and  not 
for  US.    Decree  reversed,  and  bill  dismissed. 

Decree  reversed. 
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Wasehoubxmen— Stokags— CoNVBRSiON.^A  warcliotisemaii  receiving 
grain  on  storage,  and  mixing  it  with  other  grain  of  the  same  nature 
and  quality  also  stored  in  his  warehouse,  in  the  usual  course  of 
business,  is  not  chargeable  with  a  conversion  by  reason  of  such  act 
alone. 

Ibkm. — In  a  suit  in  equity,  brought  by  the  mortgagee  in  a  chattel  mort- 
gage to  enforce  his  lien  on  the  mortgaged  property  in  the  hands  of 
several  parties  who  have  acquired  possession  since  the  mortgage 
lien  attached  to  the  property,  a  personal  decree  against  one  of  such 
parties  for  the  full  value  of  the  property  based  wholly  on  a  mere 
technical  conversion,  not  occasioning  any  loss  of  the  security,  nor 
in  any  manner  interfering  with  the  plaintiff's  recourse  upon  it  in 
the  hands  of  another  of  said  parties,  also  a  defendant  in  the  suit, 
cannot  be  sustained.  It  is  not  technical  injuiy,  but  real  toss,  in 
respect  of  the  security  afforded  by  the  mortgage  lien,  caused  by  the 
wrongful  act  of  a  defendant,  that  determines  the  question  of  his 
personal  liability  in  a  suit  of  this  character. 
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ApPEAii  from  Polk  County*  Hie  facts  are  stated  in  the 
opinion. 

Daly  dk  Butler^  for  appellant. 
TT.  H.  HolmeB^  for  respondent 
By  the  Court,  Watson,  G.  J.: 

This  suit  was  brought  by  the  respondent,  Jas.  E.  Sears, 
against  J.  B.  Waver,  B.  F.  McLench,  J.  E.  Whitten,  R.  D. 
Phillips,  The  Salem  Flouring  Mills  Co.,  and  the  appellant 
L.  Abrams,  to  foreclose  a  chattel  mortgage  executed  by  said 
J.  B.  Waver  to  the  respondent  on  January  1,  1880,  and 
filed  in  the  proper  office  February  10,  1880.  The  mortgage 
was  given  to  secure  the  payment  of  a  promissory  note  of 
the  same  date  for  $495.66,  payable  on  or  before  October  1, 
1880,  with  one  per  cent  per  month  interest  from  date,  and 
containing  the  usual  stipulation  for  reasonable  attorney 
fees,  in  the  event  of  suit  or  action  being  instituted  to  col- 
lect such  note  or  any  portion  thereof,  executed  by  Waver  to 
the  respondent.  The  property  described  in  the  mortgage 
consisted  of  two  horses,  a  wagon,  and  ''all  of  the  two-thirds 
of  all  the  grain,  both  wheat  and  oats, 'and  hay,"  which  at 
the  time  the  mortgage  was  executed  had  been  sown,  and 
which  should  ''be  sown  and  grown"  on  a  certain  designated 
farm,  then  belonging  to  one  E.  C.  Keyt 

In  his  complaint,  the  respondent  charges  that  a  large  sum 
yet  remains  due  and  unpaid  on  his  note,  and  that  sabse- 
quently  to  the  execution  and  recording  of  his  mortgage^ 
Waver  sold  all  his  interest  in  great  portions  of  said  prop- 
erty,  in  different  lots  and  parcels,  to  his  co-defendants  re- 
spectively, and  that  "they  now  claim  to  be  the  owners  there- 
of, or  have  disposed  of  or  converted  the  same  to  their  own 
use  and  benefit;"  and  that  each  took  said  property  with  no- 
tice of  the  rights  of  respondent    A  demand  and  refusal  as 
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to  each  defendsatis  also  alleged.  His  prayer  for  ^ief  is 
for  a  decree  against  Waver  ft>r  the  aliii<)nnt  due  on  tlrt  Aote; 
and  against  the  other  defettdsiyts  (^at  ihey  be  required  to' 
disoloee  the  portions  of  said  property  respectively  received 
by  them,  and  that'tlier  same  be  sold- to  satisfy  the  said  decree 
and  expenses  of  sale ;  and  that  all  ^id  parties  be  foreclosed 

•  > 

of  all  rights  or  claims  in  or  to  said  property ;  and  if  said  de- 
fendants have  converted  any  part  of  said  property  so  that 
the  same  cannot  be  sold  ai^  above  prayed  for^'  that  they  be 
declared  liiLble  respectively  for  the  value  thereiof ,  and  the 
proceeds  thereof  applied  to  the  satisfaction  of  the '  decree 
against  Waver. '  There  was  no  service  upon  or  appearance 
by  any  of  the  defttidants  except  The  Sftlfeln  Flouring  Mills 
Co.,  and  ihe  appellant  Abrams,  so  far  as  the  record  discloses. 
Abrams  filed'  a  general  demurrer  to  the  complaint,  which 
was  overruled.  Afterwards  both  he  and  The  Salem  Flour- 
ing Mills  Co.  answered  'separately,  den3ang  all  material 
averments  in  the  complaint.  The  cause  was  then  referred 
to  a  referee  to  "take  the  testimony  therein  between  the 're- 
spond6nt  and  appellant,  and  report  the  facts  found  there- 
from and  the  Ifew  arising  upon  such  facts!  ^ 

Substantially,  the  facts  established  by  the  evidence  and 
reported  by  the  nefferee,  were  that  from  the  22d  of  Septem- 
ber to  the  10th  of  October,  1880,  Waver  delivered  to  Abram^ 
of  tlie  grain  grown  that  season  on  the  farm  mentionfed  in 
the  chattel  mortgi^ge,  196  bushels  of  oats  of  the  value  of 
$68.60,  which  Abrams  used  and  disposed  of  on  his  own 
account;  and  89044-60  bushels  of  wheat  of  the  value  of 
$625.45,  which  Abrams  received  on  deposit  at  his  ware- 
house at  Lincoln,  Polk  county,  and  for  which  at  the  time  of 
delivery  he  gave  Waver  a  receipt  as  follows: 

■ 

^'Lincoln,  Oregon,  October  9,  18feO. 
**Iteceived  of  3.  B.  Waver  890  44-60  bushels  of  sacked 
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merchantable  wheat,  to  be  delivered  on  boat  at  Linoohi,  to 
order  of  bearer,  upon  paym^it  of  4  cents  per  bushel,  the 
damage  of  water  and  fire  excepted. 

(Signed)  ^L.  Abbahs." 

Shortly  afterwards,  this  receipt  was  purchased  by  the 
Salem  Flouring  Mills  Company,  endorsed  by  J.  B.  WaTer. 
On  the  15th  of  October,  1880,  after  Abrams  had  received 
notice  of  the  purchase  of  the  receipt  endorsed  by  Waver, 
the  respondent  made  a  demand  upon  Abrams  personally  for 
the  possession  of  this  wheat,  at  the  same  time  informing 
him  of  his  right  thereto  under  said  chattel  mort^;ag6. 
Abrams  refused  to  accede  to  such  demand  on  account  of  the 
transfer  of  such  receipt  to  the  Salem  Flouring  Mills  Com- 
pany, of  whidi  he  had  been  duly  notified,  and  afterwards 
delivered  to  said  company  the  amount  of  wheat  called  fat 
by  said  receipt  and  took  the  same  up.  When  Abrams  re- 
ceived the  wheat  for  storage,  he  run  the  same  through  the 
cleaner  and  mixed  it  with  other  wheat  in  the  warehouse,  so 
that  its  specific  identity  was  lost  The  dscuit  court  con- 
firmed the  report,  and  rendered  a  personal  decree  for  the 
respondeat  against  Abrams  solely  for  $560,  the  amount  due 
on  said  note,  with  costs  of  suit 

Appellant  claims  that  the  complaint  does  not  state  facts 
entitling  the  respondent  to  any  relief  in  equity,  and  that  the 
demurrer  thereto  should  have  been  sustained.  Prior  to  the 
act  of  October  24, 1866,  entitled  ^^ An  act  to  regulate  the  fore- 
closure of  chattel  mortgages,''  the  jurisdiction  of  courts  of 
equity  over  the  foreclosure  of  such  mortgages  was  undoubt- 
ed, (Title  IV,  chap.  5,  code  of  civil  procedure.)  But  by  that 
act,  particular  modes  of  foreclosure  were  provided,  which 
both  seem  to  be,  and  to  have  been  designed  to  be,  ounpre- 
hensive  enough  to  meet  every  conceivable  case,  where  such 
foreclosure  might  become  necessary,  and  among  which  the 
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only  judicial  prooeeding  provided  for  is  an  action  at  law. 
It  is  also  declared  that^  ^^Whenever  in  any  mortgage  of 
goods  and  chattels  the  parties  to  such  mortgage  shall  have 
provided  the  manner  in  which  such  m<»rtgag6  may  be  fore- 
closed, such  mortgage,  upcm  breach  of  the  conditions  thereof, 
may  be  foreclosed  in  the  manner  therein  provided  and  not 
otherwise."    (Chap.  89,  Mis.  Laws,  688.) 

In  the  case  before  us,  the  manner  of  foreclosure  was  pro^ 
vided  in  the  mOTtgage  itself,  and  did  not  involve  any  resort 
to  judicial  proceedings.  The  respondent,  however,  demanded 
the  possession  of  the  property  while  it  was  in  appellant's 
hands,  in  order  to  foreclose  in  the  mann^  stipulated  in  the 
mortgage,  but  was  refused  as  already  noticed.  This  brings 
the  respondent's  case,  in  this  respect,  squarely  within  the 
rule  laid  down  by  this  court  at  its  July  term,  1879,  in  the 
case  of  Jaeohs  v.  MeCdttey^  reported  in  8  Oregon,  page  124. 
It  was  there  held  that  the  mortgagor's  refusal  to  deliver  up 
the  mortgaged  property  after  the  condition  is  broken,  to 
the  mortgagee,  so  that  the  latter  might  proceed  to  foreclose 
in  the  particular  mode  provided  in  the  mortgage,  absolved 
him  from  any  further  necessity  to  proceed  in  that  mode, 
and  that  he  might  then  resort  to  a  suit  in  equity  to  fore- 
close. Whatever  doubts  may  exist  as  to  the  technical  cor* 
rectness  of  this  construction,  the  rule  laid  down  by  the 
court  cannot  possibly  be  deemed  a  bad  one  practically,  and 
we  deem  it  incumbent  on  us  to  follow  iL  Nor  is  it  at  all 
dear .  that  the  equity  jurisdiction  could  not  be  sustained 
upon  other  grounds  arising  from  the  facts  stated  in  theomi- 
plainti  But  upon  this  point  it  is  not  necessary  to  express 
any  decided  opinion.  Adherence  to  the  rule  laid  down  in 
Jaooh$  V.  MeOaUey  conclusively  setttes-  thia  point  adversely 
to  the  appellants  But  we  think  the  circuit  couirt  erred  in 
rendeong  a  personal  deorae  against  tiie   appeUant  lor  a 
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greater  amount  than  $^.60,  the  value  of  the  oats  converted 
by  him  to  his  own  use,  and  thus  pkced  beyond  the  readi 
of  the  respondent. 

The  entire  scope  and  purpose  of  the  suit  was  to  subject 
the  mortgaged  property  or  its  proceeds,  in  the  hands  of  any 
of  the  defendants,  where  it  might  be  found,  to  the  satisfac- 
tion of  the  amount  due  on  the  respondent's  note,  by  virtue 
of  his  mortgage  lien.  No  defendant  was  sought  to  be  made 
personally  liable  unless  he  should  be  found  to  have  con- 
verted some  portion  of  the  property,  so  that  the  remedy 
against  it,  or  its  proceeds  in  specie,  was  lost.  And  this  we 
understand  to  be  the  true  measure  of  equitable  relief  in  such 
cases.  (Pomeroy's  Eq.  Jur.^  sees.  1079  and  1080;  Pi&ncn 
v.,04lhert^  57  Ala.,  85;  Rowe  v.  Bentley^  29  Gratton,  756; 
Leedom  v.  Lambert^  80  Pa.  St.,  881.) 

The  miixture  of  the  wheat  received  from  Waver  by  the 
appellant,  with  other  wheat  of  simila^  quality  also  stored  in 
his  warehouse,  in  the  usual  course  of  his  business,  and  with 
Waver 's  assent,  which  must  be  implied  under  the  circum- 
stances, was  not  a  conversion  by  the  appellant,  nor  did  it 
destroy  the  legal  identity  of  the  wheat  so  received  and  min- 
gled. (Story  on  Bailments,  sea  40.)  And  such  wheat  was 
not  thereby  placed  beyond  the  reach  of  the  respondent's 
remedy  founded  on  his  mortgage  lien.  But  if  the  appel- 
laokt's  refusal  to  deliver  the  wheat  to  respondent,  on  demand, 
and  his  subsequent  delivery  thereof  to  his  co-defendant,  the 
Salem  Flouring  Mills  Co.,  upon  the  surrender  of  his  receipt, 
should  be  deemed  a  technical  conversicm,  which,  in  an  actioo 
at  law,  would  entitle  the  respondent  to  recovw  the  full 
value  of  the  property  as  damages,  it  does  not  follow  that 
equity-  will  aiflord  him  the  same  measure  of  relief.  It  is 
not  the  mere  technical  conversion  of  the  security,  but  the 
poaaessioB  of.  its  proceeds,  its  loss  ix  removal  beyond  Iht 


^  ii 


March,  1888.]  State  v.  Kirk.  505 


respondent's  reach,  in  a  proceeding  in  equity,  founded  on 
his  mortgage  lien,  that  ^ititles  him  to  equitable  relief  in 
the  form  of  a  personal  decree  against  the  defendants,  who 
have  occasioned  such  loss  by  intermeddling  with  its  posses- 
sion. 

Now  it  appears  plainly  from  the  proofs  in  this  case,  that 
the  Salem  Flouring  Mills  Co.  got  this  wheat  with  the  same 
constructive  notice  the  appellant  had  when  he  received  it 
from  Waver,  of  respondent's  mortgage  lien.  And  this  com- 
pany, a  co-defendant  in  the  suit,  and  charged  in  tiie  com- 
plaint with  the  purchase  of  this  wheat  frcmi  Waver  with  no- 
tice of  respondent's  lien,  is  just  as  much  bound  to  account 
for  it  to  respondent,  as  appellant  is  for  the  oats  converted 
by  him  to  his  own  use.  Some  other  objections  have  been 
urged  by  appellant,  but  we  do  not  deem  them  important  in 
the  view  we  have  taken  of  his  position  in  the  case.  The  de- 
cree must  be  modified  in  accordance  with  the  foregoing  views. 
The  appellant  will  recover  costs  on  the  appeal,  but  each 
party  must  settle  his  own  costs  of  suit  in  the  circuit  court. 

Decree  modified. 


STATE  V.  KIRK 

Felony — ^Aiding  and  Abetting. — One  present,  aiding  and  abetting  in  tiie 
commission  of  a  felony,  may  be  convicted  on  aii  indictment  charging 
him  directly  with  the  commission  of  the  fact 

Affbai^  from  Lane  County. 

/•  W.  Hamilton  and  Geo.  S.  Washburn^  for  appellant. 

E.  &.  Hurah,  for  respondent 

By  the  Court,  Waldo,  J.: 

The  appellant  was  indicted  jointly  with  John  Barnard 
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for  the  murder  of  Jack  Keams.  The  court  gave  the  jniy 
this  •instruction :  ^^It  is  the  theory  of  the  state  that  John 
Barnard  was  the  person  who  inflicted  the  mortal  wound, 
and  that  this  defendant  was  present,  aiding,  assisting  and 
abetting  or  encouraging  him  in  the  commission  of  the  crime. 
I  instruct  you,  as  the  law  in  this  case  and  governing  the 
proof  of  the  charge  contained  in  the  indictment  against  de- 
fendant, that  it  makes  no  difference  whether  this  defendant 
cut,  struck  or  stabbed  Jack  Keams,  the  deceased,  with  a 
knife  or  sharp  instrument,  as  in  the  indictment  alleged.  It 
is  not  necessary  to  prove  these  facts  against  this  defendant 
as  in  the  indictment  alleged.  If  you  find  from  the  evidence, 
beyond  a  reasonable  doubt,  that  this  defendant  was  present, 
aiding,  assisting,  abetting  or  encouraging  said  Barnard,  the 
joint  defendant,  in  the  commission  of  said  crime,  he  is  as 
guilty  as  the  one  who  inflicted  the  fatal  wound." 

Counsel  for  appellant  excepted  to  this  instruction — the 
only  exception  they  urged  at  the  argument.  The  objection 
is  that  the  appellant  should  not  have  been  convicted  as  an 
aider  and  abettor  unless  charged  as  such  in  the  indictment, 
and  coimsel  cite  sec.  11  of  art  1  of  the  state  constitution, 
that  the  accused  shall  have  the  right  to  demand  the  nature 
and  cause  of  the  accusation  against  him,  and  sec  69,  849 
Gen.  Laws,  that  the  indictment  shall  contain  a  statement  of 
the  facts  constituting  the  offense. 

The  accused  is  informed  of  the  nature  and  cause  of  the 
accusation  when  he  receives  a  copy  of  the  indictment,  charg- 
ing the  offense  according  to  the  principles  of  tilie  commoD 
law;  and  an  indictment  so  drawn  states  the  acts  consti- 
tuting the  offense  within  the  meaning  of  the  statute. 
The  acts  constituting  the  offense  are  stated  when  they  are 
stated  according  to  their  legal  effect  Thus:  ^If  A,  B  and 
G  are  indicted  for  killing  J.  G.,  and  that  A  struck  him,  and 
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that  the  others  were  present,  procuring,  abetting,  etc.,  and 
upon  the  evidence  it  appears  that  B  struck,  and  that  A  and 
C  were  present,  etc.,  in  this  case  the  indictment  is  not  pur- 
sued in  the  circumstance;  and  yet  it  is  sufficient  to  maintain 
the  indictment,  for  the  evidence  agrees  with  the  effect  of  the 
indictment,  and  so  the  variance  from  the  circumstance  of 
the  indictment  is  not  material;  for  it  shall  be  adjudged  in 
law  the  wound  (stroke)  of  every  one  of  them,  and  is  as 
strongly  the  acts  of  the  others,  as  if  they  all  three  had  held 
the  weapon,  etc.,  and  had  all  three  struck  the  deceased." 
(MacKalley's  Case,  9  Co.,  67.  The  statute  is  followed  when 
the  act  is  stated  according  to  its  legal  effect.  Bish.  C.  P., 
sec  832;  Page  v.  Freeman^  19  Mo.,  421;  People  v.  Onte- 
veraSj  48  Cal.,  19.) 

We  confine  ourselves  to  the  case  before  us,  in  which  a 
Uke  conviction,  on  a  like  indictment,  would  have  been  good 
at  common  law.  It  is  not  necessary  to  determine  whether 
the  defendant  may  have  been  convicted  on  this  indictment 
on  evidence  that  he  was  an  accessory  before  the  fact.  It 
follows  that  the  instruction  was  correct* 

Judgment  affirmed.  * 


Deforce  v.  welch,  et  al. 

Tide  Lands— Rights  of  Adjacent  Owners. — The  legislature,  reoognis* 
ing  the  fact  that  the  people  had  dealt  with,  and  sold  the  tide  lands 
adjacent  to  their  other  lands  as  their  own,  provided  by  the  act  of 
1874,  that  the  purchaser  of  any  tide  land  from  the  owner  of  the 
land  adjacent  to  such  tide  land,  shall  have  the  right  to  purchase 
the  same  from  the  state.  By  this  act,  the  legislature  reoognizes 
the  rights  of  purchasers  from  adjacent  owners. 

Appeal  from  Clatsop  County. 
O.  TT.  Fvltonj  for  appellant. 
Dolph  <6  Simon^  and  J.  Q.  A.  BawJhy^  for  respondemtB. 


( 
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By  the  Ciourt,  Lobd,  J. : 

Without  recounting  the  particulars  of  the  joint  occupanqr 
and  subsequent  division  between  Shively  and  Welch  of  the 
donation  land  claim  to  which  Shively  and  wife  several  years 
afterwards  obtained  a  patent  from  the  United  States,  it  is 
sufficient  to  say  that  in  March,  1850,  Shively  deeded  block 
146,  which  is  tide  land,  and  includes  that  particular  portion 
^f  land  in  controversy,  to  Welch,  and  in  July  of  the  same 
year  Shively  and  wife  deeded  lot  1,  in  block  4,  which  lies 
Immediately  south  of  block  146,  with  a  street  intersecting 
'^hem,  to  Ingalls,  the  grantor  of  plaintiff,  and  that  these 
iales  and  deeds  were  made  and  executed  according  to  a  plat. 
That  at  the  times  these  deeds  were  executed  to  the  parties 
above  mentioned  to  the  property  therein  described,  as  above 
[Stated,  the  donation  law  had  not  been  passed,  and  the  legal 
title  to  lot  1  in  block  4  was  in  the  United  States,  and  to 
block  146  in  the  United  States  in  trust  for  the  state  of  Ore- 
gon when  she  should  become  a  sovereign  state  of  the  union, 
but  that  thereafter  Shively  and  wife,  in  1859,  executed  to 
Ingalls  a  confirmatory  deed  to  lot  1  in  block  4,  which  was  a 
part  of  his  donation  claim,  and  in  1860  executed  to  Welch 
a  confirmatory  deed  to  block  146,  which  was  tide  lands  and 
belonged  to  the  state  of  Oregon,  by  virtue  of  its  sovereignty* 
No  action  seems  to  have  been  taken  by  the  state  to  dispose 
of  the  tide  lands  prior  to  the  act  of  1872,  and  the  act  of  1874, 
amendatoiy  thereof  (Session  Laws,  1872,  p.  129,  and  1874, 
p.  76,)  but  for  what  reason  is  not  now  apparent,  imless  as 
suggested  by  Mr.  Justice  Boise  in  Badgers  v.  Parhtr^  8 
Or.,  189,  ^'that  it  was  then  thought  that  these  lands  were 
private  property,  and  the  subject  of  sale,  as  they  were 
claimed  as  such  property,  being  sold  like  lands  above,  the 
high  water,"  which  is  in  accordance  with  the  facts  in 
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case^  and  m%j  serve  to  explain  the  dealings  of  the  parties  in 
respect  to  such  tide  lands.  On  the  18tk  day  of  Septembef , 
1876,  Welch  having  previously  made  his  application  tbere^ 
for,  the  state  of  Oregon,  by  its  duly  authorized  agents,  ex- 
ecuted and  delivered  to  him  a  deed  of  converyance  to  aU  the 
tide  lands  in  front  of  lot  1*  Welch  died  in  1877,  and  the 
defendants  claim  through  him*  On  the  38th  day  of  Sep- 
tember, 1876,  Ingalls  deeded' lot  1  toth^  plaintiff,  ^and,  aor 
cording  to  the  record,  on  the  saihe  day  he  applied:  to  tik^ 
state  authorities  to  purchase  the  tide  l&nds  in  front  of; block 
1,  and  on  the  same  day  ih^  board  of  commissioners  executed 
and  delivered  to  the  plaintiff  a  deed  to  the  tide  land^  in 
front  of  lot  1,  which  is  the  same  land  previously  deeded  to 
Welch,  and  4he  tide  land-  in  dispute.  Upon  this  state  of 
facts,  the  plaintiff  asks  that  the  defendants  may  be  decreed 
to  hold  the  title  to  said  lands  in  trust  for  him,  and  that  they 
be  required  to  execute  a  good  and  sufficient  conveyance  for 
the  same.  The  ground  upon  which  plaintiff  dlaimsthisrC'' 
lief  is  that  he  is  the  owner  of  lot  1,  and  as  such  he  is  enti* 
tied  to  purchase  the  tide  land  in  frcMit  thereof,  and  that  his 
grantor  had  no  notice  of  the  application  of  Welch  to  pur* 
chase  the  same  from  the  state.  At  the  time  of  the  original 
purchase  of  block  146,  which  includes  the  tide  land  in  con- 
troversy, by  Welch  of  Shively,  block  146  was  not  the  prop- 
erty of  Shively.  It  was  tide  land,  and,  like  all  such  lands, 
was  held  in  trust  by  the  United  States  for  the  state.  By.vir- 
tue  of  its  sovereignty,  the  state  has  the  absolute  right  to  dis- 
pose of  the  tide  lands.  This  is  conceded.  But  the  legislature, 
recognizing  the  fact  that  the^  people  had  -deall  With  and  sold 
the  tide  lands  adjacent  to  their  other  lands  as  their,  owi^, 
undertook,  under  certain  conditions,  to  give  legal  effect  to 
such  purchases  from  adjacent  owners.  Upon  this  subject, 
Mr.  Justice  Boise,  in  Parker  v.  Rodffers^  supra^  says:  ''The 
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legislature  seems  to  have  assumed  that  these  tide  lands  weie 
the  subjects  of  sale  by  the  owner  of  the  land  adjacent  above 
high  water,  in  the  act  of  1874,  where  it  is  provided  that  the 
purchaser  of  any  tide  land  from  the  owner  of  the  land  adja* 
c&at  to  such  tide  land  shall  have  the  right  to  purchase  the 
same  from  the  state.  By  this  act,  the  legislature  recognizes 
the  rights  of  purchasers  from  adjacent  owners."  Now,  ir- 
respective of  the  fact  that  Ingalls  purchased  lot  1  by  the 
plat  which  plainly  showed  iiiat  the  tide  lands  had  been  laid 
off  into  blocks  by  the  adjacent  owner  of  whom  he  purchased, 
he  also  knew  Welch  had  previously  purchased  the  tide  land 
in  front  of  it  when  he  bought  block  146  of  Shively.  The 
evidence  discloses  that  he  had  notice  of  Welch's  applicati<m 
for  the  purchase  of  it  from  the  state,  and  that  he  neither 
objected  to  it  nor  claimed  any  right  to  the  land  in  dispute 
by  virtue  of  his  frontage,  but  on  the  contrary  expressly  dis- 
claimed any  right  to  it.  As  a  purchaser  from  the  adjacent 
owner,  Welch  made  his  application  and  received  in  1876 
his  deed  from  the  state  to  it.  Subsequently,  plaintiff  pur- 
chased from  Ingalls  lot  1,  and  began  proceedings  to  obtain 
the  tide  lands  in  front  of  it,  but  he  certainly  would  have  no 
better  legal  claim  to  it  than  his  grantor.  We  think  the 
facts  show  that  Welch  placed  himself  within  the  provisions 
of  the  act  of  1874,  and  was  entitled  to  receive  the  deed 
from  the  state.    The  decree  of  the  court  below  is  affirmed* 

Decree  affirmed. 


CARO  BROS.  V.  O.  A  C.  R.  R.  CO. 

Process—Substituted  Service— What  Returns  Must  Show. — Snb- 
stituted  service  of  process  on  a  corporation  must  show  the  facts 
which  confer  jurisdiction. 

AfpsaIi  from  Douglas  County. 
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B.  F.  Bonham,^  for  appellant 

Joseph  Simon^  for  respondent 

Servijce  upon  the  clerk  or  agent  of  a  corporation,  nnder 
subdivision  one  of  section  fifty-four,  session  laws,  1876,  is  a 
substituted  service,  and  the  return  of  service  must  state  the 
facts  which  authorize  such  substituted  service.  Therefore, 
where  a  service  on  the  agent  of  a  corporation  in  Douglas 
county,  whose  place  of  busing  was  in  Multnomah,  a  return 
of  service  as  follows: 


State  of  Oregon, 

County  of  Douglas 


,h 


I  hereby  certify  that  I  served  the  within  summons  within 
said  county,  this  15th  day  of  September,  1882,  on  the  within 
named  Oregon  and  California  Bailroad  Company,  by  deliv- 
ering a  true  copy  thereof  to  F.  H.  Beed,  paymaster,  an 
agent  of  said  company,  together  with  a  copy  of  the  com- 
plaint, certified  to  by  the  clerk  of  said  county  to  be  a  true 
and  correct  copy  of  the  original  and  the  whole  thereof. 

J.  S.  PUBDOM, 
'  Sheriflf  of  Douglas  county, 
Is  insufficient  to  give  the  court  jurisdiction  .of  the  person 
of  the  corporation.  {Detroit  Fire  Ins,  Oo.  v.  Judge^  etCy 
23  Mich.,  492 ;  Oxford  Iron  Oo.  v.  Spradh/j  42  Ahu,  24 ; 
TdUedyn  Ins.  Co.  v.  McOuUouffhy  id.^  667;  The  Southern 
Em.  Oo.  V.  Huntj  64  Mi£B.,  664.)  * 
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KING  V.  BENTON  COUNTY. 

Roads  and  Highways — ^Notice  op  Presentation  op  Petition  Fqk.— The 
county  court  has  no  jurisdiction  to  act  on  a  petition  for  a  county 
road  signed  by  persons  whose  names  are  not  on  the  notice.  Such 
persons  are  mere  strangers  to  the  proceedings,  and  if  a  county 
court  orders  a  road  to  be  laid  out  on  a  petition  so  signed,  such 
order  is  coram  non  judkt,  and  utterly  void. 

Appeal  from  Benton  County. 

Tl^s  was  a  proceeding  instituted  in  the  county  court  of 
Benton  county  for  the  establishment  of  a  county  road.  The 
proof  of  service  of  notice  of  the  presentation  of  the  petiticm 
recites  that  notices  were  posted :  "Three  in  public  places  in 
the  vicinity  of  said  proposed  road,  and  one  at  the  place  of 
holding  the  county  court  for  Benton  county,  Oregon,  at 
least  thirty  days  immediately  prior  to  this  (May,  1881,) 
session  of  said  county  court,  ♦  ♦  •  and  the  said  notice 
and  the  petition  for  said  road  are  signed  by  more  than 
twelve  householders  of  Benton  county,  Oregon,  in  the  vi- 
cinity of  said  road.'*  The  record  discloses  the  fact  that 
there  are  thirty-two  more  names  of  petitioners  on  the  peti- 
tion than  there  are  signed  to  the  notice.  Other  facts  neo- 
essary  to  understand  the  case  are  stated  in  the  opinion. 

B.  8.  Strahan  and  M.  S.  Woodcock^  for  appellant 

John  Kehay,  for  respondenti 

,By  the  Court,  Waldo,  J.: 

The  county  court  of  Benton  county,  at  its  May  term,  1881, 
made  an  order  establishing  a  county  road  in  said  county 
over  the  land  of  the  appellant,  King,  which  order  the  appel- 
lant asks  to  have  set  aside  on  various  grounds.  It  is  de- 
cisiive  of  the  case  that  the  order  was  made  on  a  petiticm  (m 
which  the  court  had  no  authority  to  act,  because  of  the 
.want  of  legal  notice  of  the  intended  application. 
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It  is  oQamum  sense  that  the  notice  should  give  full  infor- 
mation of  the  intended  proceeding.  Property  owners  to  be 
affected,  should  be  made  acquainted  by  the  notice  with  the 
parties  that  seek  to  appropriate  their  property  to  public 
uses.  The  petitioners  for  a  county  road  exercise  an  author- 
ily  which  must  be  strictly  pursued.  Only  those  who  give 
notice  can  become  petitioners.  A  petitioner  whose  name  is 
not  on  the  notice  has  no  standing  in  court,  and  cannot  be 
heard  any.,  more  than  can  a  mere  stranger.  The  court  can- 
not listen  to  a  petiticm  signed  by  persons  whose  names  are 
not  on  the  notice. 

In  Mfnard  v.  Douglas  County^  9  Or.,  206,  the  court  was 
called  upon  to  decide  what  constituted  notice.  It  follows 
from  that  case  that  it  is  the  petitioners — ^not  a  part  of  them 
— ^but  those  making  application,  and  those  onig^  who  are 
authorized  by  the  statute  to  give  the  notice,  and,  con<^<)' 
quently,  a  notice  which  does  not  have  the  names  of  the 
petitioners  making  the  application  subscribed  to  it,  is  fa- 
tally defective. 

Counsel  for  the  respondent  objected  to  a  very  strict  con- 
struction of  the  statute,  because,  he  said,  it  would  become  a 
difficult  matter  to  lay  out  a  road  over  a  man's  land,  without 
his  consent.  It  ought  to  be  a  difficult  matter  to  lay  out  a  road 
over  a  man's  land  against  his  consent  Where  principles  of 
civil  liberty  prevail,  it  is  no  light  matter  to  take  private 
property  for  public  uses,  against  the  will  of  its  owner.  The 
proceeding  should  have  been  quashed. 

Judgment  reversed.     Watson,  C.  J.,  dissents. 

XjOre.- 
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OEEGON    RAILWAY    AND    NAVIGATION    COM- 
PANY V.  GATES,  ET  AL. 

Gainishment. — ^A  garnishment  operates  only  on  the  l^^al  rights  of  the 
defendant  in  the  attachment  or  judgment— sttch  rights  as  the  debtor 
oonld,  by  action  at  law,  enforce  in  his  own  name. 

Attachment. — ^An  attaching  creditor  cannot  acquire  through  his  at- 
tachment any  higher  or  better  rights  to  property  or  assets  attached 
than  the  defendant  had  when  the  attachment  was  made,  nnless  he 
can  show  some  fraud  or  collusion  by  which  his  rights  were  im- 
paired. 

As  a  general  rule,  a  court  of  equity  will  not  interfere  to  relie?e  a  de- 
fendant who  has  neglected  to  make  his  defense  at  law. 

Afpkal  from  Wasoo  Ciounty, 

TT.  Lair  HtU^  for  appellant  • 

/.  E.  AtwateTj  B.  W kitten^  for  respondenta 

By  the  Conrt^  Lobd,  J.: 

This  was  a  suit  instituted  for  the  purpose  of  restraining 
and  enjoining  an  execution,  issued  upon  a  judgment  ob- 
tained against  the  plaintiff  under  this  state  of  facts:  On  the 
12th  day  of  July,  1881,  Frank  Cambloss,  a  timber  inspector 
for  the  plaintiff,  received  of  M.  Groper  a  lot  of  railroad  ties 
for  the  company.  When  the  receipt  of  the  ties  were  to  be 
acknowledged,  6roi;er  and  one  Joseph  Roemer  were  present, 
and  by  the  direction  of  Groper,  and  with  the  consent  of 
Boemer,  who  claimed  to  be  interested  in  the  ties,  Cambloss 
made  out  the  receipt  to  Roemer,  acknowledging  the  receipt 
of  the  ties,  and  the  sum  of  money  due  him  from  the  com- 
pany. Roemer  assigned  the  receipt  to  one  J.  B.  Condon,  to 
whom  the  amount  due  for  the  ties  was  paid  on  the  8th  day 
of  August,  1881.  On  the  2nd  day  of  August,  1881,  the 
defendants  sued  Groper  and  garnished  the  plaintiff,  by  serv- 
ing the  writ  of  garnishment  upon  J.  N.  Fordyce,  cashier 
and  agent  of  the  plaintiff  at  The  Dalles,  who  gave  to  the 
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defendant,  Sheliff  Storrs,  a  certificate  of  indebtedness  by 
the  plaintiff  to  said  Oroper  for  the  amount  due  for  the  afore- 
said railroad  ties  by  reason  of  an  inadvertence  or  mistake  in 
Cambloss  in  reporting  to  the  company  an  account  of  said 
ties  in  favor  of  Groper,  and  upon  this  account  and  without 
any  knowledge  of  the  receipt,  Fordyce  gave  the  certificate. 
Judgment  was  rendered  in  the  case  of  the  defendants  against 
Groper  and  plaintiff  for  $414.14  and  execution  ordered  to 
compel  the  plaintiff  to  pay  the  judgment.  As  soon  as  the 
mistake  was  discovered  by  the  plaintiff,  a  motion,  supported 
by  affidavits,  was  filed  by  the  plaintiff  for  the  purpose  of 
setting  aside  the  judgment  as  agarost  the  plaintiff,  but  the 
court  refused  to  act  in  the  premises,  presumably  for  want 
of  authority  in  the  mode  sought  The  present  suit  was 
then  instituted,  and  upon  the  facts  as  above  stated,  refused 
to  grant  the  injunction,  and  to  reverse  which  decree,  and' 
secure  the  injunction,  the  matter  is  brought  to  us  by  this 
appeal.  A  garnishment  operates  only  on  the  l^al  rights 
of  the  defendant  in  the  attachment  or  judgment — such 
rights  as  the  debtor  could  by  action  at  law  enforce  in  his 
own  name.  The  plaintiff  acquires  no  greater  rights  against 
the  garnishee  than  the  defendant  himself  possesses,  except 
when  the  garnishee  is  in  possession  of  property  of  the  de- 
fendant under  a  fraudulent  transfer  from  him.  Nor  does 
garnishment  have  any  retroactive  effect,  so  as  to  affect  prior 
transactions  between  the  garnishee  and  the  defendant.  Only, 
therefore,  such  demands  can  be  subjected  to  garnishment 
as  the  defendant  in  his  own  name  would  have  a  right  to  re- 
cover in  an  action  at  law.  (Drake  on  Attach.,  sees.  458, 
463;  HasseU  v.  Whitman^  19  Ala.,  135;  Cook  v.  WalthaUy 
20  i^.,  884;  Oodden  v.  Piersan,  42  id.^  890;  McDermott 
V.  Donegan^  44  Mo.,  85.)  At  the  time  Fordyce  gave  his 
certificate  to  the  sheriff,  the  plaintiff  did  not  owe  Groper  for 
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the  ties  receiyed  by  Cambloss.  By  tXHisent  of  all  the  parties, 
that  indebtedness  for  the  ties  wns  transferred  to  Koeiner,  or 
his  assignee,  and  a  certificate,  or  receipt  given  for  it,  wMdi 
authorized  th6  cashier  to  pay  it  when  presented.  Groper 
had  no  claim  against,  nor  could  he  have  collected  pay  for  the 
ties  £rom  the  plaintiff.  Certainly,  the  defendants  can  only 
claim  what  Groper  could  have  claimed — ^they  are  entitied 
to  have  what  he  was  entitled  to  have  and  nothing  more.  It 
is  not  a  case  where  liability  has  been  incurred,  or  money  of 
goods  advanced  on  the  faith  of  any  liability  of  the  plaintiff 
to  Groper.  The  defendants  are  in.  Groper's  place,  and  only 
entitled  to  enforce  what  he  could  enforce  in  an  acti<m  at  law 
and  in  his  own  name.  Nor  does  it  appear  that  at  the  time 
credit  was  given  to  Groper  by  the  defendants,  that  it  was 
done  upon  the  suggestion,  or  in  the  expectation,  that  the 
plaintiff  would  pay  them,  or  that  the  plaintiff  had  any 
knowledge  of  any  indebtedness  of  Groper  to  the  defendants. 
The  action  at  law  by  the  defendants  against  Groper  was 
commenced  nearly  a  inonth  after  the  transaction  had  taken 
place,  and  when  the  defendants  applied  through  the  sheriff 
in  that  action  to  the  cashier  for  a  certificate  of  any  indebted- 
ness, he  stated  just  what  appeared  on  the  books — it  was  the 
only  guide  he  had — and  answered  that  the  company  was 
indebted  to  Groper  in  the  amount  stated  in  the  certificate 
But  it  was  not  in  fact  true.  The  plaintiff  owed  Groper 
nothing,  but  had  promised  to  pay  what  they  did  owe  Groper 
for  the  ties  to  Eoemer,  or  his  assignee.  It  is  true,  that  the 
timber  inspector,  by  mistake  or  inadvertence,  reportoi  ^* 
ties  as  received  from  Groper,  probably  from  the  fifcct  that 
the  original  dealing  and  delivery  was  with  him  in  regl^  ^ 
the  ties,  but  this  mistake  could  hot  make  the  plaintiff  ^' 
debted  to  Groper  or  in  any  way  enlarge  the  ri^ts  ot  the 

• 
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dence  or  pretense  of  any  fraud  or  collusion  or  ^  purpose  io 
aid  the  defendant,  Groper,  in  avoicfing  the  indebtedness,  or 
that  the  plaintiff  ever  knew  of  any  such  indebtedness  to  the 
defendants.  They  cannot  acquire  through  their  attachment 
any  higher  or  better  rights  than  the  defendant,  Qroper,  had 
wh^n  the  attachment  was  made,  unless  they  can  show  some 
fraud  or  collusion  by  which  their  rights  were  inpaired. 
Considering  even  that  the  timber  inspector  of  the  company 
was  negligent  or  careless  in  the  matter  of  his  report,  it  did 
not  work  any  injustice  to  the  defendants — ^his  mistake 
neither  increased  nor  diminished  their  rights,  nor  did  they 
lose  or  gain  anything  by  it  Its  effect  was  to  make  the 
books  incorrect — certainly,  a  thing  not  to  be  desired  by  a 
corporation  doing  so  large  a  business  throu^  the  instru- 
mentality of  so  many  and  different  agents,  in  different  local- 
ities— and  to  make  the  plaintiff  indebted  to  Groper  upon 
the  face  of  them,  when  in  fact  and  truth  no  such  indebted- 
ness to  him  existed.  It  is  hardly  necessary  to  pursue  this 
inquiry  further;  the  question  is,  will  equity  relieve  against 
the  judgment  by  perpetually  enjoining  it  When  a  defend- 
ant, after  judgment,  resorts  to  a  bill  in  equity  for  the  pur- 
pose of  invoking  the  restoiining  powers  of  the  court  in  re- 
spect to  matters  which  would  have  afforded  a  good  defense 
at  law,  he  must  show  that  his  failure  to  make  such  defense 
is  not  attributable  to  any  negligence  or  want  of  diligence  on 
his  part,  but  to  accident,  fraud,  or  the  act  of  the  opposite 
party.  '^When  the  facts  existed  before  the  tri&t  at  law, 
upon  which  relief  in  equity  is  claimed,  and  were  known  to 
the  party  suing  in  equity,  or  might  have  been  known  or  dis- 
covered by  the  exercise  of  diligence,  and  were^  as  much  a 
defense  at  law  as  in  equity,  no  redress  can  be  ordinarily 
obtained."  (Story  Eq.  Jr.,  1572.)  But  relief  will  be 
granted  when  material  facts  have  been  discovered  since  the 
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trial*  ftt  law,  which  could  not  hj  ordinaiy  care  aad  diligeooe 
have  been  discovered  before  the.  trial.  (Kerr  (m  Injunc- 
tions, 689.)  In  Freeman  v.  Miller ,  68  Texas,  877,  the 
oourt  say:  ^^The  true  rule  in  such  cases  is,  that  to  entitle 
a  party  to  relief  in  equity  he  must  sh6w :  First,  that  his 
failure  to  make  full  answer  was  not  attributable  to  his  own 
omission,  neglect  or  default;  Second,  that  he  has  a  good  de- 
fense to  tiie  entire  cause  of  action,  or  to  such  part  of  it  as 
he  proposes  by  his  petition  to  litigate.  It  is  not  enough  to 
show  that  he  was  not  guilty  of  neglect  in  permitting  the 
judgment  to  go  by  default,  but  he  must  also  clearly  show 
that  it  was  inequitable  and  unjust  to  permit  it  to  be  en- 
forced." (Hair  <6  Ldbrozan  v.  Lowe^  19  Ala.,  224;  Drake 
pn  Attachments,  sec  666;  Marine  Ins.  Co.  v,  Hodgson^  7 
Cranch,  386.)  Now  it  certainly  would  be  inequitable  to 
compel  the  plaintiff  to  pay  twice,  and  when  the  plaintiff 
was  diligent  to  correct  the  mistake  as  soon  as  discovered. 
Each  case  of  this  sort  must  depend  to  a  great  extent  upon 
its  own  circumstances.  Mr.  Pomeroy  says,  '^The  highest 
possible  care  is  not  demanded.  Even  a  clearly  established 
negligence  may  not  of  itself  be  a  sufficient  ground  for  relief, 
if  it  appears  that  the  other  party  has  not  been  prejudiced 
thereby."  (2  Pom.  Eq.,  sec.  866;  Leading  Cases  in  Equity, 
vol.  2,  title  2,  1308 ;  Snyder  v.  Ives,  42  Iowa ;  Hubbard  v. 
Hobwn,  Brown,  [111.,]  190;  Felch  v.  Polk,  7  BlackL,  568.) 
It  is  our  opinion  that  the  judgment  should  be  eajwied, 
and  it  is  80  ordeied. 
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WELLS  V.  APPLEGATE. 

ADMiNlS!ntAT€R**-AcTiON  Against.— -In  an  action  against  an  adminis- 
trator it  is  essential  that  the  complaint  should  show  that  letters 
of  administration  had  been  granted  six  months  before  the  action 
was  brought.  An  allegation  in  a  complaint  against  an  adminis- 
trator, that  on  the  3d  day  of  November,  1879,  an  order  or  deter- 
mination of  the  county  court  was  duly  made  appointing  J.  A. 
administrator  of  the  estate  of  C.  A.,  deceased,  is  not  an  allegation 
that  letters  of  administration  were  granted  on  that  day,  as  required 
by  section  373,  civil  code.  The  form,  (i  Este's  PI.,  312J  is  not 
applicable  in  this  state. 

MARRfED  Women. — ^Under  the  constitution  of  this  state,  a  contract  made 
by  a  married  woman  is  not  necessarily  void.  But  the  burden  is 
on  the  party  setting  up  such  a  contract  to  show  that  it  was  entered 
into  for  an  object  for  which  she  could  lawfully  contract 

Appeal  from  Douglas  County. 

Herman  <&  BaUj  Bonham  <6  Ramsey^  for  appellant. 

TViUiam  R.  Willis,  for  respondent. 

By  the  Court,  Waldo,  J.: 

ThifS  is  an  action  on  a  promisscNry  note  made  and  deliv- 
ered to  the  respondeat  by  the  appellant's  intestate.  The 
statute  of  Ootober  II,  1862,  Gen.  Laws,  1874,  p.  188,  sec 
873,  provides  that,  ^an  action  may  be  conunenoed  a^inst 
an  executor  or  administrator  at  any  time  after  the  expiration 
of  six  months  from  the  granting  of  letters  testamentary  or 
of  administration,  and  untU  the  final  settlement  of  the  estate 
and  discharge  of  such  executor  or  administrator  from  the 
trust,  and  not  otherwise."  The  complaint  alleges,  ^^that  on 
the  8d  day  of  November,  1879,  at  Eoseburg,  Douglas 
county,  Oregon,  an  order  or  determination  of  the  county 
court  for  Douglas  county,  state  of  Oregon,  was  duly  made, 

appointing  the  defendant  administrator  of  the  goods,  chat- 
tek  and  credits  of  said  Chas.  Applegate,  and  that  he  is  now 

such  administrator."    The  pleader  seems  to  have  followed 

the  form  in  1  Estee's  PL,  812,  without  noting  that  the  form 
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was  not  applicable  under  %\ie  laws  of.  this  state.  There  is, 
or  was  no  such  section  in  the  probate  act  of  California  as 
that  above  cited.  Under  our  statute,  the  complaint  must 
show  that  six  months  had  elapsed  after  the  granting  of  let- 
ters of  administration  before  the  action  was  brought  If 
this  essential  fact  is  not  alleged,  a  general  demurrer  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  will  lie.  {Maine  Central  Institute  v.  Haskdl^  71 
Maine,  487;  EUerson  v.  Halleck^  6  Cal.,  386;  Gilbert  v. 
Cameron^  16  Wen.,  579.)  An  order  made  on  a  certain  day 
appointing  a  person  administrator,  is  merely  an  order  nom- 
inating  the  person  to  the  office;  such  person  does  not  there- 
by become  an  administrator.  {McKean  v.  Frost,  46  Me., 
239,  248.)  The  letters  of  administration  are  his  commis- 
sion of  office,  which,  on  their  face,  authorize  him  to  act 
But  since  he  is  not  authorized  to  act  until  he  has  filed  a 
bond,  it  seems  to  be  proper  construction  of  the  st&tute  that 
the  bond  is  a  condition  precedent  to  the  granting  of  letters. 
The  appointee  has  no  right  to  his  office  until  he  has  filed  hia 
bond.  It  would  hardly  be  legitimate  to  presume  that  he 
has  letters  of  administration  to  which  he  is  not  legally  ea- 
titled,  and  which  he  could  not  have  without  assuming,  c^ 
having  the  means  to  assume,  a  false  character.  Section  378 
clearly  signifies  that  when  letters  of  administration  are 
granted,  the  bond  has  been  filed,  and  the  appointee  has  been 
fully  installed  in  his  office. 

The  word  appointment,  generally,  may  signify  such  actual 
installment  in  the  administration  office.  It  is  so  used  in 
section  1080.  But  the  complaint  does  not  use  the  Word  in 
this  general  sense.  Had  it  done  so,  it  is  doubtful  whether 
such  a  form  of  allegation  of  the  fact  that  letters  of  admin- 
istration had  been  granted  would  have  been  good  pleading. 
{Beach  v.  King^  17  Wen.,  97.) 
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The  other  objections  urged  by  the  appellant  are  not  well 
founded.  The  resp6nd^it  swore  that  the  promissory  note 
set  up  in  her  complaint  was  made  for  a  lawful  considera- 
tion. Her  testimony  was  not  contradicted,  although  letter 
No.  17  seems  to  have  been  offered  in  evidence  by  the  ap- 
pellant with  some  design  of  that  kind.  But  this  design,  if 
it  existed,  was  not  carried  out.  The  letter  might  well  have 
been  ruled  out  as  irrelevant,  since  there  was  no  issue  before 
the  jury  to  which  it  was  pertinent. 

The  instruction  that  the  promissory  note  of  a  married 
woman  was  absolutely  void,  was  not  entirely  correct.  The 
rights  of  property  secured  to  married  women  by  the  state 
constitution  necessarily  imply  a  pov^er,  under  certain  dr- 
cnmstances,  to  make  contracts.  {Starr  v.  Hamilton^  Deady, 
268;  Oooksen  v.  Toole^  59  HI.,  516.)  But  when  the  re- 
spondent pleaded  her  coverture,  the  appellant  should  have 
set  up  matter,  if  any  such  there  was,  in  avoidance  of  the 
plea.  The  burden  was  on  the  appellant  to  show  an  ade- 
quate consideration  for  the  note  set  up  by  him  in  his  coun- 
ter claim.  (West  v.  Laraway^  28  Mich.,  464;  Noah  v. 
MUchett^  71  N.  Y.,  199;  Broome  v.  Taylor,  76  N.  Y., 
664;  Way  v*  Peck,  47  Conn.,  28.)  He  could  not,  in  the 
absence  of  such  proof  of  die  validity  of  the  note,  make  out 
that  the  instruction  was  error.  However,  since  the  case 
must  go  back,  with  liberty  to  the  respondent  to  amend  her 
pleadings,  the  appellant  will  have  an  opportunity,  if  the 
case  comes  to  a  second  trial,  to  show,  if  the  facts  are  with 
him,  that  the  note  is  supported  by  a  valid  consideration. 

Judgment  reversed.    Lobd,  J.,  concurs. 
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Ik  roB  CzROUJT  Goubt  for  ths  Coxtntt  of  .Marion  >kd 

Staote  of  Oregon. 


THE  STATE   OF  OREGON  v.  8.  F.   CHADWICK, 
AAEON  ROSE  and  B.  P.  SMITH. 


No.  apTX^AcnoN  to  Reoovir  Dau agu. 


Before  Matthew  P.  Beady ^  Referee. 


JoJm  M.  Thompson  and  Addison  0.  Cftbbs,  for  the 
plaintiff. 

S.  F.  Ohadwicky  in  propria  persona,  and  for  Rose  and 
Smith. 


The  referee  having  heard  the  allegaticms  and  proofs  of  the 
parties  and  the  arguments  of  counsel  in  the  above  entitled 
case,  now  finds  and  states  the  following  conclusions  of  fact 
therein : 

1.  That  at  the  general  election  held  in  the  month  of 
June,  1870,  the  defendant,  S.  F.  Chadwick,  was  duly  elected 
secretary  of  state  for  the  state  of  Oregon;  and  that  after- 
wards, to- wit:  on  July  15,  1870,  said  defendant  Chadwick, 
as  principal,  together  with  the  defendants,  Aaron  Rose  and 
B.  P.  Smith,  as  his  sureties,  executed  and  delivered  to  the 
plaintiff  their  certain  bond  in  the  penal  sum  of  $10,000  as 
alleged  in  the  complaint  herein,  to  be  void  among  others, 
upon  the  performance  of  the  condition  following,  to-wit: 
that  said  Chadwick  would  "faithfully  discharge  the  duties  of 
his  office  as  secretary  of  the  state  of  Oregon,  and  also  as  aud- 
itor,'' which  bond  was  afterwards,  to-wit:  on  July  19,  1870, 
duly  deposited  by  said  Chadwick,  together  with  his  oath  of 
office,  in  the  executive  office  of  said  state  of  Oregon,  and 
then  and  there  duly  approved  by  the  governor  thereof;  and 
that  afterwards,  to-wit:  on  September  12,  1870,  said  Chad* 
wick,  by  virtue  of  the  premises,  entered  upon  the  said  office 
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of  secretary  of  st^te  and  reiHafaled  thereili  and  perf onned 
the  duties  thereof  until  September  14,  1874: 

[The  findings  of  the  learned  referee  are  too  lengthy  for 

the  space  left  in  this  volume,  but  the  result  of  such  findings 

were,  in  brief,  that  the  defendant,  Chadwick,  had,  while 

secretary  of  state,  during  his  first  term,  audited  and  allowed, 

in  excess  of  what  was  lawful,  the  following  sums  to  the 

claimants  named,  to- wit: 

■ 

E.  F.  Foudray,  for  reclaiming  8-  E,  May,  a  fugitive  fwHn 
justice,  from  Salt  Lake  City,  and  delivering  him  to  the 
sheriff  of  Marion  county,  the  sum  of  $634.20. 

Joseph  Sloan,  for  services  as  agent  of  the  state,  iti  reclaim- 
ing Michael  McCormick,  a  fugitive  from  justice,  from 
Seattle,  W.  T.,  and  delivering  him  to  the  sheriff  of  Clacka- 
mas county,  the  simi  of  $88.00. 

J.  M.  McCoy,  for  services  as  the  agent  of  the  state,  m 
reclaiming  H.  L.  Palmer,  a  fugitive  from  justice,  from  the 
state  of  California,  the  simi  of  $149. 

Thomas  Howard,  for  services  and  expenses  in  arresting 
upon  a  bench  warrant,  E.  E.  Frink,  and  conveying  him 
from  Grant  to  Linn  county,  the  sum  of  $74.46. 

J.  A.  Shinn,  the  sheriff  of  Baker  county,  for  conveying 
one  insane  person  from  said  county  to  the  insane  asylum, 
$437.60. 

T.  H.  Cann,  as  assistant  secretary  of  state,  the  sum  of 
$1,400. 

For  and  on  accomit  of  clerical  aid  in  the  office  of  secretaty 
of  state,  the  sum  of  $1,116.78. 

W.  H.  Watkinds,  the  superintendent  of  the  penitentiary, 
for  conveying  two  insane  persons  from  aaid  penitentiaiy  to 
the  insane  asylum,  $16.27«-^Bap.} 
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OPINION  OF  THE  REFEREE. 

The  answer  in  this  case,  beyond  the  plea  of  the  statute  of 
limitations,  simply  denies  that  the  secretary  wrongfully 
audited  and  allowed  the  several  sums  alleged  in  the  com* 
plaint,  except  in  the  case  of  Foudray,  where  there  is  a  fur- 
ther denial  of  information  as  to  whether  he  wrongfully 
charged  107  days  for  executing  ilie  warrant  of  reclamation 
or  not,  but  on  the  trial  it  was  admitted  that  the  return 
thereon  showed  that  it  was  done  in  26  days  and  that  such 
was  the  fact 

It  was  also  substantially  admitted  on  the  trial  that  the 
several  accounts  for  transportation  of  convicts  and  insane, 
alleged  in  the  complaint  to  have  been  unlawfully  allowed, 
were  allowed  under  §§5  and  6  of  the  act  of  January  12, 
1859,  (Or.  L.,  p,  607)  as  for  the  hire  and  board  of  a  horse, 
and  that  there  was  also  allowed  for  conveying  each  of  such 
convicts  and  insane,  mileage,  at  the  rate  of  10  cents  per 
mile. 

Under  these  circumstances,  the  answer  was  considered 
and  treated  as  a  demurrer  simply,  and  the  case  was  tried 
accordingly. 

The  plea  of  the  statute  of  limitations  assumes  that  iliis 
action  is  brought  upon  a  parol  contract  or  liability,  and  was, 
therefore,  barred  in  six  years  from  the  time  the  cause  of 
action  accrued  (Or.  code,  S  6) ;  whereas  it  is  brought  upon 
a  sealed  instrument — ^the  bond  of  the  defendants — and  the 
several  supposed  causes  of  action  stated  in  the  complaint  are 
merely  statements  of  alleged  breaches  of  the  condition 
thereof.  Such  an  action  may  be  brought  within  ten  years 
from  the  time  it  accrued.  (Or.  code,  §  6.)  The  plea  is 
clearly  insufficient. 

In  the  consideration  of  this  case,  two  principal  questions 
of  law  arise:  (1),  What  was  the  compensation  allowed  by 
law  for  reclaiming  fugitives  and  conveying  convicts  and 
insane  to  the  penitentiary  and  asylum;  and  (2),  what  is  the 
measure  of  the  secretary's  responsibility  when  acting  as 
auditor  of  public  accounts  or  claims  against  the  state? 

The  constitution  (§2,  Art  II)  provides  that  "by  virtue 
of  hifi  office"  the  secretary  shall  be  "auditor  of  public  ac- 
counts;" and  the  statute  (Or.  Laws,  p.  402,)  makes  it  his 
duty  "to  examine  and  determine  the  claims  of  all  persons 
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against  the  state,  in  cases  where  provision,  for  the  payment 
thereof  shall  have  been  made  by  law^  and  to  endorse  upon 
the  same  the  amount  due  and  allowed  thei^eon,  and  from 
what  fund  the  same  is  to  be  paid,  and  draw  a  warrant  upon 
the  treasury  for  the  same." 

The  statute  also  provides  that  ^^no  account  shall  be  aud- 
ited, except  the  same  be  duly  verified  by  the  oath  ♦  •  ♦ 
of  the  claimant  or  his  agent;"  and  authorises  the  secretary 
to  examine  under  oath  ^^the  person  presenting"  an  account 
^^orally  or  in  writing  as  to  any  fact  relating  to  the  justness"' 
of  the  same.  A  claimant  who  is  dissatisfied  "with  the 
decision  of  the  secretary"  may  have  the  matter  referred  to 
the  legislature;  and  aU  daims  against  the  state  must  be 
presented  to  the  secretary,  with  the  evidence  in  support  of 
them,  "to  be  audited,  settled  and  allowed  within  two  years 
and  not  afterwards."  It  will  be  seen  from  this  that  while 
the  secretary  is  generally  a  ministerial  officer,  and  not  a 
judicial  one,  that  in  the  auditing  of  accounts  he  acts  in  a 
judicial  capacity.  His  duty  is  to  examine  and  determine 
the  justness  of  the  account  presented  and  the  law  applicable 
thereto.  He  is  to  judge  of  the  law  and  the  facts  involved 
in  the  application.  In  so  doing  he  is  engaged  in  the  exer 
cise  of  the  judicial  function  as  much  as  though  he  was  sit- 
ting on  the  wool  sack. 

Still,  being  a  ministerial  officer  and  not  a  judicial  one, 
he  cannot  claim  the  full  immunity  with  which  the  law  in 
the  interest  of  a  "free  and  impartial  adm'.nistration  of  jus- 
tice, *  •  uninfluenced'  by  iear  and  unbiased  by  hope," 
clothes  the  judge.  {Taaffe  v.  Downes^  3  Moore,  P.  C.  51.) 
The  latter  is  not  answerable  civilly  for  any  act  done  in  his 
official  capacity,  whatever  his  motives,  but  the  ministerial 
officer,  even  when  acting  judicially,  is  so  liable  whenever  it 
appears  that  his  act  proceeds  from  or  is  the  result  of  wilful- 
ness, malice,  corruption  or  gross  negligence.  In  other 
words,  he  is  responsible  for  good  faith  and  ordinary  care 
and  competency. 

In  Pike  v.  Megoun^  et  dl.y  44  Mo.,  491,  it  was  held  that 
the  defendants  while  acting  as  registration  officers  were  not 
liable  to  the  plaintiff  civilly,  for  erroneously  refusing  to 
register  him  as  a  qualified  voter,  if  such  error  was  produced 
merely  by  a  mistake  in  judgment,  and  not  as  the  result  of 
wilfulness,  corruption  or  malice,  or  "knowingly  wrongful 
and  not  according  to  their  honest  conviction  of  duty." 
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In  WalkeTy  et  cH.  v.  Hallockj  et  cd.^  32  Ind.,  239,  it  was 
held  that  the  members  of  the  common  council  of  Evansvilie 
were  not  liable  civilly  for  the  consequences  of  their  action 
in  a  matter  committed  by  the  law  to  their  discretion  and 
judgment — ^as,  for  instance,  whether  or  not  two-thirds  of 
the  adjacent  property  owners  had  consented  to  the  continu- 
ance of  a  market  house,  unless  they  acted  corruptly.  In 
Weaver  v,  Devendorf^  3  Denio,  117,.  it  was  held  that  an 
assessor,  in  ascertaining  and  determining  the  value  of  taxa- 
ble property,  was  acting  judicially  and  therefore  was  not 
responsible  civilly  for  the  consequences  of  his  action,  how- 
ever erroneous  or  whatever  his  motives.  But,  as  was  said 
in  Pike  v.  Megoun^  supra^  this  last  remark  as  to  motives, 
was  not  necessary  to  the  decision  of  the  case,  and  being 
clearly  in  the  face  of  all  the  English  and  American  cases 
upon  the  point,  must  be  regarded  as  mere  dicta.  But  the 
real  doctrine  of  the  case — ^that  the  assessor  in  determining 
the  value  of  property  is  acting  judicially — ^has  been  fimriy 
followed  by  the  courts  of  that  state.  See  VaU  v.  OwenSy 
19  Barb.,  22 ;  Barhyte  v.  Shepherd^  85  N.  Y.,  288. 

In  BonTier  v.  Adams^  et  al.y  65  N.  C,  it  was  held  that 
the  auditor  of  the  state,  whose  duty  it  was,  like  the  defend- 
ant Chadwick's  in  this  case,  "to  examine  and  liquidate  the 
claims  of  all  persons  against  the  state  in  cases  where  there 
is  sufficient  provision  for  the  payment  thereof;"  with  power 
to  examine  claimants  under  oath  concerning  the  correctness 
of  such  claim — ^when  acting  in  the  performance  of  this  duty 
was  not  a  mere  ministerial  officer,  but  one  called  upon  to 
pass  upon  the  correctness  of  a  claim,  and  to  jtidge  if  there 
is  "sufficient  provision  of  law  for  its  payment." 

It  is  true,  that  these  decisions  were  all  made  in  actions 
brought  by  private  parties  for  injuries  resulting  to  them 
from  the  actions  of  the  officers  in  question. 

But  it  has  not  been  suggested  that  the  secretary  is  under 
any  other  or  different  obligation  in  this  matter  to  the  state 
than  the  citizen,  and  I  am  imable  to  see  why  or  how  he 
should  be,  and  therefore  I  think  the  cases  are  in  point,  as 
much  as  though  the  questions  decided  in  them  had  arisen  in 
proceedings  directly  between  the  state  and  the  officer. 

It  follows  from  these  authorities,  and  none  have  been 
found  to  the  contrary,  as  well  as  the  reascm  of  the  matter, 
that  the  secretary  of  state  when  acting  as  auditor  of  public 

Z.  Ore.< 
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aocounts  and  daims  against  the  state  is  not  the  mere  advo- 
cate or  agent  of  the  state  to  prevent  the  payment  of  doubt- 
ful or  unjust  claims,  but  rather  the  umpire  or  judge  betweeu 
the  citizen  and  the  state,  whose  duty  it  is  to  carefully  weigh 
and  examine  the  fact  and  the  law  and  allow  or  disallow  the 
claim  according  to  the  fair  and  reasonable  estimation  of  the 
one  and  interpretation  and  application  of  the  other. 

And  while  it  is  doubtless  his  duty  to  be  vigilant  to  detect 
and  expose  false  and  extravagant  claims,  and  fearless  to 
reject  thein,  it  is  not  his  duty  to  reject  or  refuse  to  audit  a 
claim  and  thereby  put  the  claim  to  the  delay  and  expense 
of  a  petition  to  the  courts  for  a  mandamus  or  the  legislature 
for  relief  upon  every  question  or  quibble  that  may  be  made 
or  suggested  concerning  its  justice  or  validity.  Such  a 
rule  of  action  would  practically  work  a  denial  of  justice  to 
the  creditors  of  the  state. 

P'roixi  the  very  nature  of  the  case,  it  would  be  unreason- 
able, unjust  and  impracticable  to  hold  the  secretary  itspoi^.- 
sible  for  mere  errors  and  mistakes  of  judgment  committed 
in  the  performance  of  this  duty. 

Practically,  such  a  rule  would  seriously  impair  the  useful- 
ness of  the  office,  for  who,  that  would  be  thought  fit  for  it, 
would  be  foolish  enough  to  undertake  to  audit  and  pass 
upon  over  two  hundred  thousand  dollars  of  claims,  yearly, 
of  all  amounts  and  kinds,  and  often  arising  under  crude,  con* 
fused  and  contradictory  legislation,  and  give  bond  to  be  re- 
sponsible pecuniarily  for  all  mistakes  he  might  make — and 
that,  too,  upon  the  scanty  compensation  of  $1^00  a  year? 

Acting  upon  this  theory  of  the  duties  and  responsibilities 
of  the  secretary,  I  have  considered  and  passed  upon  the  de- 
mands in  the  complaint  herein,  amounting  in  the  aggregate 
to  $5,697.87,  and  allowed  $4,198.01,  and  disallowed  the 
remainder.  The  first  three  involve  the  question  of  the  com- 
pensation of  an  agent  for  the  reclamation  of  a  fugitive  from 
justice. 

The  criminal  code  authorizes  the  appointment  by  the 
governor  of  an  agent  to  demand  such  a  fugitive  of  the  exec- 
utive of  the  state  where  he  may  be  found.  Said  code  (§  489) 
also  provides  that  'The  account  of  the  agent,  embracing  hia 
actual  expenses  incurred  in  performing  the  service,  must  be 
paid  by  the  state,  after  being  audited  and  allowed  as  other 
daims  against  the  state." 
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This  provision  seems  to  assume  what  I  have  no  doubt  is 
true,  that  there  need  be  no  difficulty  in  obtaining  a  com- 
petent agent  for  this  purpose  upon  the  payment  of  all  his 
expenses.  At  least  it  does  not  provide  that  he  shall  have 
anything  else.  But  it  is  said  there  is  an  implication  in  the 
phrase — ^^emhracing  his  actual  expenses,"  that  his  account 
may  contain  a  charge  for  something  else. 

But  unless  there  is  some  other  statute  which  may  be  con- 
strued as  providing  some  further  compensation,  this  is  not 
sufficient  to  justify  the  payment  of  anything  but  expeiises, 
although  it  may  aid  in  the  construction  of  some  other  statute 
to  that  effect. 

§  13  of  the  act  of  October  24,  1864,  (Or.  Laws,  p.  608,) 
being  the  general  fee  bill,  provides — that  "All  private  per- 
sons performing  services  required  by  law,  or  in  the  execution 
of  legal  process,  when  no  express  provision  is  made  for  their 
compensation,  shall  be  entitled  to  $2  for  each  day  so  em- 
ployed, and  mileage  for  any  necessary  travel,  going  and 
returning,  at  the  rate  of  ten  cents  per  mile."  It  is  not  a 
forced  construction  of  this  section  to  apply  it  to  this  agent 
so  far  as  the  per  diem  is  concerned,  but  there  is  no  reason 
for  such  application,  so  far  as  the  mileage  is  concerned,  that 
being  in  its  nature  only  an  allowance  for  traveling  expenses 
which  are  expressly  provided  for  in  §  498,  supra.  Beyond 
these  there  is  no  provision  for  the  compensation  or  expenses 
of  such  agent,  nor  is  there  any  necessary. 

But  in  the  first  of  these  three  accounts — that  of  E.  D. 
Foudray — ^it  was  assumed  without  a  particle  of  authority 
that  he  was  a  sheriff  engaged  in  conveying  a  convict  to  the 
penitentiary  on  horseback  over  the  mud  roads  of  Oregon, 
under  the  act  of  January  12,  1869 — ^instead  of  a  private 
person — the  mere  agent  of  the  executive — traveling  swiftly 
and  comfortably  by  steamer  and  rail  between  Salem  and 
Salt  Lake,  via  San  Frauciscto — and  allowed  to  charge  mile- 
age for  expenses  and  a  per  diem  of  $3  at  the  rate  of  one  day 
for  every  30  miles  of  travel  whereby  the  26  days  actually 
employed  were  stretched  out  to  107 ;  and  not  only  this,  but 
the  like  per  diem  and  mileage  for  the  fugitive,  in  addition 
to  the  sum  of  $321  for  his  transportation  of  1609  miles — a 
sum  just  double  the  legal  mileage  or  the  probable  actual 
cost  of  such  transportatioiL  It  might  be  thought  that 
assumption  and  ingenuity  could  go  no  farther  than  thia^  but 
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an  item  of  $101.62  was  added  for  interest  during  the  nine 
months  that  the  account  was  lying  unpudited  in  the  secre- 
tary's office  awaiting  an  appropriation  therefor.  I  have 
found  that  at  least  $634.20  of  this  account  ought  not  to 
have  been  allowed  under  any  circumstances,  and  therefore 
the  defendants  are  liable  for  that  amount 

Some  excuses  have  been  offered  for  the  allowance  of  this 
claim,  and  while  they  have  no  legal  effect,  they  may  not  be 
without  weight,  morally.  The  executive  volunteered  a  cer- 
tificate that  the  account  was  ^^correct,"  though  he  could 
know  nothing  of  it  as  executive,  that  the  secretary  didn't 
A  conmiittee  of  the  house  (H.  J.  1872,  p.  203,)  said  that 
they  believed  the  claim  "legal  and  just"  and  recommended 
an  appropriation  to  pay  it  and  other  like  claims  ^Hf  found 
just  and  legal  by  the  secretary."  But  it  should  be  remaAed 
in  this  connection,  that  the  committee  seems  to  have  acted 
upon  the  prior  recommendation  of  the  secretary  that  an 
appropriation  ought  to  be  made  to  pay  these  claims,  and 
that  the  delay  in  auditing  them  was  caused  by  the  want  of 
such  appropriation — all  of  which  implied  they  were  proba- 
bly legal  and  just — ^particiilarly  when  there  was  not  a  hint 
or  suggestion  to  the  contrary.  The  other  claims  for  similar 
services  have  been  disposed  of  in  the  same  way. 

The  claims  for  conveying  convicts  and  insane  involve  the 
consideration  of  sundry  statutes  extending  over  many  years, 
including  questions  of  repeal  by  implication. 

Ib  1856  (act  Jan.  19, 1856,  Or.  L.,  1854-6,  p.  479,)  the  law 
allowed  a  sheriff  for  conveying  a  convict  $4  a  day— mile- 
age for  himself  and  convict,  and  the  expenses  of  a  guard. 
In  1859  (act  Jan.  12,  1859,  Or.  L.,  p.  606,)  it  was  provided 
that  a  day's  travel  iff  conveying  a  convict  between  the  first 
of  November  and  April  should  be  80  miles,  and  tor  the 
remainder  of  the  year,  36 — that  a  sheriff  conveying  convicts 
"on  horseback"  should  be  allowed  pay  for  one  horse  for  each 
convict  "at  the  ordinary  rates  for  horse  hire  in  his  county," 
and  that  the  allowance  for  conveying  convicts  "in  a  wagon 
or  other  land  vehicle"  should  not  exceed  that  by  horseback. 
This  act,  although  containing  a  general  repealing  clause, 
was  not  considered  to  have  repealed  the  provision  in  the  act 
of  1865,  supra^  giving  mileage  for  the  sheriff  and  convict; 
and  it  could  not  have  been  so  intended,  for  the  board  and 
lodging  of  the  convict  would  cost  at  least  from  $2  to  $3  a 
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day  on  the  road,  for  which,  in  that  event,  the  sheriff  would 
get  no  compensation. 

In  1864  (act  Oct.  24,  1864,  Or.  L.,  p.  603,)  the  per  diem 
of  the  sheriff  was  changed  to  $3  and  the  mileage  and  ex- 
pense of  guards  was  continued  as  before.  Neither  did  this 
act  repeal  the  act  of  1859,  even  if  it  be  admitted  that  it 
could  have  done  so,  under  the  constitution,  by  implication, 
because  in  the  general  repealing  act  of  that  year  (Oct.  21, 
1864,  Or.  L.  1864,  p.  947,)  said  act  was  expressly  excepted 
from  the  repeal,  and  because  it  is  not  to  be  presumed  that 
it  was  so  intended  in  the  face  of  the  well  known  fact  that 
the  mileage  of  10  cents  per  mile  would  not,  even  then,  in 
the  greater  part  of  the  country,  more  than  pay  the  trans- 
portation of  the  convict,  leaving  nothing  to  reimburse  the 
sheriff  for  his  board  and  lodging  on, the  road.  In. the  same 
year  (act  Oct.  21, 1864,  Or.  L.  1864,  p.  741,)  it  was  provided 
that  the  fees  and  compensation  for  sheriffs,  and  others  east 
of  the  Cascade  mountains  ^4n  civil  actions,  suits  or  pro- 
ceedings" should  be  ojie-third  more  than  elsewhere. 

I  have  disallowed  Wamick's  claim  of  $276.66  for  one- 
third  extra  compensation  for  conveying  convicts  from  east 
of  the  niountains,  and  the  like  claim  of  Shinn's  of  $83  for 
conveying  insane,  for  the  reason  that  this  act  did  not  upon 
its  face  apply  to  any  such  transaction,  being  expressly  lim- 
ited to  fees  and  compensation  in  civil  suits,  etc.,  and  because 
as  to  Shinn's  case  it  was  expressly  repealed  by  the  act  of 
October  29,  1870,  (Ses.  L.,  108,)  which  by  its  terms  took 
effect  July  1,  1872. 

This,  I  think,  is  a  plain  case  of  oversight  or  negligence, 
and  the  secretary  is  pecuniarily  responsible  to  the  state  for 
the  loss  resulting  therefrom. 

In  1872  (act  Oct  23,  1872,  Or.  L.,  p.  603,)  the  fee  bill 
was  again  revised  and  the  per  diem  of  sheriffs  conveying 
convicts  raised  to  $4,  but  the  provision  as  to  mileage  and 
expense  of  guards  was  not  changed,  nor  the  act  of  1859, 
supra^  giving  horse  hixe  otherwise  affected. 

So  were  the  statutes  upon  this  subject  during  the  period 
covered  by  this  action.  Assuming,  what  was  generally 
understood  until  the  case  of  Chant  Co.  v^  SelU^  5  Or.,  243, 
(decided  in  Dec.,  1874,)  that  under  §  22  of  art  lY  of  the 
constitution  a  statute  could  not  be  repealed  or  amended  by 
impUcation,  {Meyer  v*  CakaUn^  5  Saw.,  859,)  there  would 
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be  no  doubt  but  that  a  sheriff  conveying  a  oonvijct  by  land 
was  entitled  to  the  cost  of  a  horse  for  the  transportation  of 
the  latter,  as  well  as  mileage,  because  that  was  the  plain 
letter  of  the  statute.  Upon  this  reasonable  conclusion  as  to 
the  state  of  the  law,  the  secretary  may  be  presumed  to  have 
acted  during  this  period,  and  although  it  should  turn  out 
afterwards  that  the  law  was  otherwise,  he  ought  not  to  be 
held  pecuniarily  responsible  for  this  error  of  judgment 

But  I  do  not  think  the  act  of  1869  was  even  repealed  by 
implication,  because  no  statute  passed  after  it  was  in  the 
matter  of  mileage  different  from  the  one  in  force  when  it 
was  passed.  Repeals  by  implication  are  not  favored;  and 
a  mere  ministerial  officer,  though  acting  judicially,  ought 
not  to  conclude  in  favor  of  such  a  repeal  unless  in  a  very 
clear  case. 

The  truth  is  or  may  be  that  the  country  or  its  means  of 
transportation  had  outgrown  the  necessity  of  the  act  of  1859, 
and  tiiat  since  1870  the  mileage  was  sufficient  to  transport  a 
convict  without  the  allowance  for  horse  hire.  But  that  foci 
would  not  repeal  the  act.  It  might  be  a  good  reason  for  the 
legislature  doing  so;  and  the  law-makers  or  their  advisers 
may  have  been  remiss  in  this  respect.  But  the  secretary  as 
auditor  cannot  be  made  the  scapegoat  for  their  sins.  But  it  is 
not  admitted  that  even  now  the  mileage  alone  is  sufficient  to 
reimburse  the  sheriff  for  transporting  a  convict  Indeed, 
off  the  lines  of  railway  and  steamboats-^probably  over  two- 
thirds  of  the  country — I  am  very  certain  that  it  is  not.  The 
transportation  alone  on  the  overland  stage  between  Bose- 
burg  and  Jacksonville  is  now  $14.75,  and  has  never  been 
less  than  $10,  or  about  10  cents  a  mile;  and  still  there  is 
the  boarding  and  lodging  of  the  convict,  which  will  amount 
to  $1.50  or  $2  a  day  more. 

Assuming,  then,  that  the  act  of  1859  allowing  a  horse 
for  the  transportation  of  a  convict  was  in  force  during  the 
period  of  tbese  allowances,  or  that  there  was  reasonable 
ground  for  thinking  so,  the  secretary  is  not  personally  re- 
sponsible for  allowing  horse  hire  under  the  name  of  trans- 
portation, in  addition  to  mileage,  unless  such  allowance  ap- 
pears to  have  been  so  excessive,  under  the  circumstanoes,  as 
to  warrant  the  belief  that  it  was  made  without  reference  to 
the  law — wilfully,  or  without  sufficient  care. 

In  IQippel's  case  there  was  an  allowance  of  $15S  for  the 
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transportation  of  8  convicts — ^the  distance  traveled,  going 
and  returning,  being  according  to  the  statute,  490  miles. 
At  80  miles  a  day's  travel,  this  allowance  would  be  within 
a  very  small  fraction  of  ^.76  a  day,  for  a  horse,  rigging 
and  board,  which  probably  could  not  be  had  for  less.  Tak- 
ing this  allowance  as  a  standard  established  by  the  secre- 
tary himself,  in  this  and  the  two  Wright  cases,  I  found  that 
the  allowances  for  transportaii/>n  or  horse  hire  in  excess 
of  this  rate  were  unauthorized  and  the  result  of  wilfulness 
or  insufficient  care,  and  held  the  secretary  responsible  for 
the  damage  to  the  plaintiff. 

In  WatMnd's  case,  it  is  more  than  doubtful  if  he  was 
authorized  to  convey  the  insane  convict  to  the  asylum  at  all. 
§  7  of  the  act  of  September  27,  1862,  (Or.  Laws,  p.  622,) 
did  authorize  the  governor  to  cause  an  insane  convict  to  be 
removed  to  the  asylum,  and  it  was  under  this  authority  that 
Watkipds  probably  acted.  But  by  §  1  of  the  act  of  Octo- 
ber 28,  1868,  (Or.  Laws,  p,,  623,)  it  was  made  '^the  duty  of 
the  sheriffs  of  the  several  counties,"  to  convey  to  the  asylum 
such  persons  as  may  be  duly  declared  insane.  As  the  con- 
vict in  question  was  removed  in  1872,  it  would  seem  that 
the  service  should  have  been  performed  by  the  sheriff.  But 
waiving  this,  there  is  no  law  providing  for  the  payment  of 
removing  an  insane  convict  by  the  governor,  and  therefore 
the  most  than  can  be  charged  is  what  is  reasonable  under 
the  circumstances,  or  $2  a  day  and  mileage  for  the  agent, 
under  §  14  of  the  act  of  October  24,  1864,  (Or.  L.,  p.  605,) 
and  expenses  of  transporting  the  convict 

But  the  person  employed  being  the  superintendent  of  the 
penitentiary,  employed  by  the  state  upon  a  yearly  salary,  it 
was  not  reasonable  nor  proper  that  he  should  receive  a  per 
diem  of  $9  for  going  from  Salem  to  Portland  and  back  on 
the  railway.  As  for  the  charge  of  interest  in  this  and  $9.17 
in  Shinn's  case  of  October  23,  1872,  whatever  other  objec- 
tion there  may  have  been  to  the  payment  of  them,  it  is  suffi- 
cient to  say  that  th^re  was  no  law  for  it.  It  is  an  element- 
ary principle  that  the  state  never  pays  interest  unless  ez- 
piiBSsly  required  to  do  so,  and  therefore  it  is  difficult  to  say 
why  these  items  were  allowed,  unless  their  smallness  secured 
them  from  criticianL 

These  remarks  apply  also  to  the  item  of  interest  allowed 
in  Foudray's  case;  but  as  the*  plaioitifl  in  the  acticm  has 
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allowed  the  interest  upon  the  sum  admitted  to  be  due  Fou- 
dray,  I  have  not  made  any  question  about  it. 

The  next  item  is  the  allowance  of  $1,400  for  an  assistant 
secretary  of  state  when  there  was  no  such  officer. 

By  §§  8  and  9  of  the  Or.  Laws,  p.  491,  the  secretary  is 
authorized,  in  his  discretion,  to  appoint  an  assistant,  who 
shall  receive  an  annual  salary  of  $400  a  year  "to  be  audited 
and  paid  for  as  the  salaries  of  state  officers." 

In  Uiis  case,  the  appointment  having  been  overlooked  or 
omitted  for  some  reason,  technically  it  was  a  plain  violation 
of  law  to  audit  and  allow  an  account  for  such  services;  and 
the  plaintiff  is  therefore  entitled  to  recover  the  amount  back 
from  the  secretary.  At  the  same  time,  it  being  always  well 
understood  that  this  assistant  secretaryship,  with  its  annual 
pittance  of  $400,  was  given  to  the  secretary  as  a  means  of 
eking  out  his  little  salary,  and  that  it  was  expected  that  he 
might  make  a  nominal  appointment  of  some  boy  or  person 
otherwise  employed,  and  do  the  work  and  receive  the  com- 
pensation himself,  it  is  not  probable  that  the  legislature  will 
refuse  to  relieve  against  this  technixial  liability.  It  is  not 
necessary  to  add,  that  such  an  arrangement  is  not  up  to  the 
very  highest  standard  of  political  morality,  but  it  is  just 
such  a  fetch  as  cheap  govermnents  have  always  been  com- 
pelled to  resort  to. 

The  next  and  last  item  is  the  illegal  allowance  of  $lr 
116.78  as  "clerical  aid." 

In  1870  (act  Oct.  26,  1870,  Or.  L.,  p.  494,)  it  was  pro- 
vided that  the  secretary  should  have  $400  a  year  for  clerical 
aid  in  his  office,  to  be  paid  quarterly  on  his  warrant  In 
1872  (act  Oct  22,  1872,  irf.,)  it  was  provided  that  this 
allowance  should  be  $1,000  per  annum.  This  latter  act 
contained  a  preamble  to  the  effect  that  the  large  increase  of 
work  in  the  department  required  a  large  increase  of  force, 
but  it  made  no  illusion  to  the  act  of  1870,  and  contained  no 
express  repeal  of  it. 

From  all  the  circumstances — ^particularly  the  great  differ- 
ence between  $400  and  $1,000 — ^there  is  no  reasonable 
doubt  but  that  the  legislature  interided  the  latter  act  and 
^um  to  take  the  place  of  the  former  one.  But  acting  upon 
what  was  supposed  to  be  the  legal  effect  of  §  22  of  art  IV 
of  the  constitul^Qn  upon  the  a^eiylment  of  statutes,  as 
ajbove  stated,  the  oompiler  placed  both  acts  in  the  oompila- 
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tion  of  1874,  as  being  in  force  irrespective  of  tJie  supposed 
intention  of  the  le^lature.  But  the  supreme  court  having 
since  held  (Grant  Oo.  v.  Selh^  supra^)  that  a  statute  may 
be  repealed  by  implijcation,  notwithstanding  the  constitu- 
tion, it  follows  that  the  act  of  1872  repealed  and  displaced 
that  of  1870.  In  Pierpont  v.  Crottch^  10  Cal.,  315,  an  act 
of  the  legislature  having  fixed  the  salary  of  the  district  at- 
torney at  $1,000  a  year,  two  years  thereafter  another  act 
was  passed  without  in  any  way  referring  to  the  former  one, 
fixing  it  at  $600 ;  the  court,  per  Field,  J.,  held  that  the  latter 
act  repealed  the  former  one,  because  it  was  clearly  evident 
that  ^tt  was  intended  as  a  revision  or  substitute  of  it"  This 
case  is  quatuor  pedibus  with  the  case  at  bar. 

The  secretary,  acting  upon  the  assumption  that  both  acts 
were  in  force  by  the  operation  of  the  constitution  irrespect- 
ive of  the  supposed  intention  of  the  legislature,  drew  both 
sums,  and  has  not  accounted  for  th^n  otherwise  than  by  an 
allegation  in  his  answer,  that  ^^the  state  had  the  benefit  of 
the  money" — ^therefore  he  is  legally  liable  for  the  amount 
claimed — ^the  excess  over  $1,000.  If  it  appeared,  however, 
that  the  secretary  had  expended  this  money  in  clerk  hire  ih 
his  office,  I  should  have  no  hesitancy  in  holding  that  it  was 
such  a  mistake  in  judgment  as  excused  him  from  personal 
responsibility  for  it.  But  instead  of  alleging  in  his  answer 
that  he  drew  the  money  and  expended  it  for  clerk  hire  and 
producing  the  vouchers  or  testimony  in  support  of  it,  he 
merely  alleges  that  the  state  got  the  benefit  of  it,  and  makes 
no  attempt  to  prove  it  This  appropriation  for  clerical  aid 
could  not  be  lawfully  drawn  by  the  secretary  except  to  pay 
for  clerical  labor  in  his  office  performed,  not  by  himself,  but 
by  third  persons  whom  he  found  it  necessary  to  employ  for 
that  purpose.  For  his  own  services,  the  secretary  is  sup- 
posed to  be  compensated  by  his  salary.  But  if  the  fact  is 
as  it  should  be,  that  the  money  was  expended  for  clerical 
aid  in  the  service  of  the  state,  make  no  doubt  but  that  the 
legislature  will  grant  the  secretary  relief. 

As  there  is  no  specific  claim  for  interest  in  the  complaint 
and  nothing  was  said  by  counsel  on  the  subject,  I  have 
made  no  finding  upon  the  subject  If  interest  is  given,  it 
shoold  be  allowed  at  least  from  September,  1874,  to  date. 
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Interest  for  4:  years  upon  the  sum  found  due  would  be 
$1,691.60,  which)  added  to  the  prinoipal,  would  make  $5,- 
920.60. 

Matthxw  p.  DbadT|  Bef eree. 
July  24,  1879* 
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State  of  Oregon. 


THE  STATE  OF  OKEGON  v.  S.  F.  CHADWICK, 
AARON  BOSE,  ASHER  MARKS  AND 

B.  P.  SMITH. 


No.  2972, — ^Action  upon  an  Offioal  BoNa 


Before  Matthew  P.  Deady^  Referee. 


John  M.  Thompson  and  Addison  0.  Oibhs^  for  the  plain- 
tiff. 

S.  F.  Ohadwick^  in  propria  persona,  and  for  his  co-de- 
fendants. 


The  referee  having  heard  the  allegations  and  proofs  of 
the  parties  and  the  arguments  of  counsel,  now  finds  and 
states  the  conclusions  of  facts  herein  as  follows: 

I.  That  at  the  general  election  held  in  June,  1870,  the 
defendant,  S.  F.  Chad  wick,  was  duly  elected  secretary  of 
state  for  the  state  of  Oregon;  and  that  afterwards,  to- wit: 
on  July  1,  1874,  said  defendant  as  principal,  together  with 
the  other  defendants  herein,  namely:  Aaron  Rose,  Asher 
Marks  and  B.  P.  Smith,  as  his  sureties,  executed  and  deliv- 
ered to  the  plaintiff  their  certain  bond  in  the  penal  sum  pf 
$10,000  as  alleged  in  the  complaint  herein,  to  be  void  upon 
the  performance,  among  others,  of  the  following  condition, 
to-wit :  that  said  Chadwick  would  "faithfully  discharge  the 
duties  of  his  office  as  secretary  of  the  state  of  Oregon,  and 
also  as  auditor;"  which  bond  was  aftei-wards,  to-wit:  on 
July  7,  1874,  duly  deposited  by  said  Chadwick,  together 
with  his  oath  of  office,  in  the  executive  office  of  said  state, 
and  then  and  there  duly  approved  by  the  governor  thereof; 
and  that  afterwards,  to-wit:  on  July  14,  1874,  said  Chad- 
wick)  by  virtue  of  the  premises,  entered  upon  the  said  office 
as  secretary  of  state  and  remained  therein  and  performed 
the  duties  thereof  until  September  9,  1878; 
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II.  That  the  defendant  Chadwick  during  said  period  did 
not  f aithfiily  discharge  the  duties  of  his  said  office  as  secre- 
tary and  auditor,  in  this: 

(1).  That  at  divers  and  sundry  times,  he  audited  and 
allowed  57  different  accounts,  presented  to  him  by  the  sher- 
iffs of  sundry  counties  in  this  state  for  mileage,  claimed  to 
have  been  earned  in  conveying  57  insane  persons  to  the 
asylum  for  the  insane,  amounting  in  the  aggregate  to 
$6,942.30,  and  drew  his  warrants  upon  the  treasurer  of 
state  in  favor  of  said  sheriffs  respectively,  for  various  sums 
in  payment  of  said  accounts,  amounting  in  the  aggregate  to 
the  sum  aforesaid,  by  means  whereof  the  said  .sheriffs 
wrongfully  obtained  the  same  from  the  treasury  of  the 
plaintiff,  as  alleged  in  the  complaint  herein; 

(a).  That  said  accounts  for  mileage  so  audited  and 
allowed  were  false  and  illegal,  because  there  was  then  no 
law  that  gave  a  sheriff  mileage  as  such  for  said  services,  and 
because  in  addition  thereto  the  accounts  for  the  actual  ex- 
pense of  said  services  were  at  the  same  time  presented  to 
^aid  secretary  by  said  sheriffs  and  by  him  audited  and  al- 
lowed, and  warrants  drawn  upon  the  treasury  therefor; 

(2).  That  at  divers  and  sundry  times  he  audited  and 
allowed  24  different  accounts  presented  to  him  by  the  sher- 
iffs of  sundry  counties  in  this  state  for  mileage  earned  in 
conveying  24  convicts  to  the  penitentiary,  amounting  in  the 
aggregate  to  $3,871.50,  and  drew  his  warrants  upon  the 
treasurer  of  state  in  favor  of  said  sheriffs,  respectively,  for 
various  sums  in  payment  of  said  accounts,  amounting  in  the 
aggregate  to  the  sum  aforesaid,  by  means  whereof  the  said 
sheriffs  wrongfully  obtained  the  same  from  the  treasury  of 
the  plaintiff,  as  alleged  in  the  complaint  herein ; 

(a).  That  said  last  mentioned  accounts  for  mileage,  so 
audited  and  allowed,  were  false  and  illegal,  because  there 
was  then  no  law  that  gave  a  sheriff  mileage,  as  such,  for 
said  services  and  because,  in  addition  thereto,  the  accounts 
for  the  actual  expense  of  said  services  were  at  the  sain« 
time  presented  to  said  secretary  by  said  sheriffs,  and  by 
him  audited  and  allowed,  and  warrants  drawn  upon  the 
treasury  therefor; 

(3).  That  at  divers  and  sundry  times  he  audited  and 
allowed  three  different  accounts  presented  to  him  by  the 
sheriffs  of  sundry  counties  in  this  state  for  a  per  diem  earned 
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in  conveyijig  sundry  ocmvicts  to  the  penitentiary  and  insane 
I>ersons  to  the  asylnm,  amounting  in  the  aggregate  to  $150 
and  drew  his  warrants  upon  the  treasurer  of  state  in  favor 
of  said  sheriffs,  respectively,  for  various  sums  in  payment  of 
said  accounts  amounting  in  the  aggregate  to  the  sum  afore- 
said, by  means  whereof  the  said  sheriffs  wrongfully  ob- 
tained the  same  from  the  treasury  of  the  plaintiff,  as  al- 
leged in  the  complaint  herein; 

(a).  That  said  accounts  for  a  per  diem  were  false  and 
illegal,  because  they  were  for  50  days  in  excess  of  the  time 
actually  employed  by  said  sheriffs  in  the  performance  of 
said  service; 

(4).  That  at  divers  and  sundry  times  he  audited  and 
allowed  three  different  accounts  for  expense  of  guards  and 
three  different  accounts  for  expense  of  hacks  presented,  to 
him  by  the  sheriffs  of  sundiy  counties  in  this  state  as  in- 
curred in  conveying  sundry  convicts  to  the  penitentiary, 
amounting  in  the  aggregate  to  the  sum  of  $120.50,  and 
drew  his  warrants  upon  the  treasurer  of  state  in  favor  of 
said  sheriffs,  respectively,  for  various  sums  in  payment  of 
said  accounts,  amounting  in  the  aggregate  to  the  sum  afore- 
said, by  means  whereof  the  said  sheriffs  wrongfully  obtained 
the  same  from  the  treasury  of  the  plaintiff,  as  alleged  in  the 
complaint  herein; 

(a).  That  said  accounts  for  the  expense  of  guard  were 
illegal  because  the  guards  were  employed  without  the  cer- 
tificate of  the  judge  or  contrary  thereto,  and  those  for  the 
expeiiae  of  hacks  were  false  and  illegal  because  they  were  at 
least  so  much  in  excess  of  the  actual  cost  thereof; 

(5).  That  on  December  1,  1874,  and  every  three  months 
thereafter,  to  and  inclusive  of  September  1,  1875,  he  aud- 
ited and  allowed  an  account  in  favor  of  T.  H.  Cann,  as 
assistant  secretary  of  state,  for  the  sum  of  $100,  and  drew 
his  warrants  upqn  the  treasurer  of  state  therefor,  by  means 
whereof  the  sum  of  $400  was  wrongfully  obtained  by  said 
Chadwick  from  the  treasury  of  t^e  plaintiff; 

(a).  That  said  accounts  were  all  illegal,  because  said 
Caim  was  not  during  said  period  the  assistant  secretary  of 
state,  and  did  not  act  as  such  or  perform  the  duties  thereof; 

(6).  That  on  December  1,  1874,  and  on  every  three 
months  thereafter  to  and  inclusive  of  September  1, 1878,  he 
audited  and  allowed  an  account  for  the  sum  of  $400  and 
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drew  his  warrants  upon  the  treasurer  of  state  therefor,  by 
means  whereof  he  obtained  $6,400  from  the  treasury  of  the 
plaintiff; 

(a).  That  $2,400  of  said  accounts  were  illegal,  because 
said  secretary  was  not  entitled  to  draw  upon  said  treasuiy 
for  clerical  aid  for  a  greater  sum  then  $4,000; 

(7).  That  as  to  the  other  breaches  of  the  condition  of 
said  bond  alleged  in  the  complaint  herein,  to-wit:  the  illegal 
and  excessive  allowance  of  accounts  presented  by  sundry 
sheriffs  for  stage  and  railway  fare,  jail  fees,  tavern  bills  or 
the  like,  amounting  in  the  aggregate  to  $252.54,  it  does 
not  appear  that  said  Chad  wick  unfaithfully  discharged  the 
duties  of  his  said  office  in  auditing  and  allowing  ,the  same. 

And  as  conclusions  of  law  frcxn  the  premises  the  referee 
now  finds  and  states  the  following: 

I.  That  the  defendant  Chadwick  did  not  faithfully  keq> 
the  condition  of  his  bond  in  auditing  and  allowing  the 
accounts  aforesaid  and  drawing  his  warrants  on  the  treas- 
urer therefor,  to- wit: 

For  mileage  in  conveying  convicts $5,042  30 

For  mileage  in  conveying  the  insane 3,871  "50 

For  per  diem  in  excess  of  the  days  actually  em- 
ployed   158  00 

For  expense  of  guards  and  hacks  in  excess  of  that 

incurred '.,...  120  00 

For  salary  of  assistant  secretary 400  00 

For  clerical  aid  in  excess  of  the  amount  allowed 

by  law 2,400  00 

$12,887  80 
To  the  damage  of  the  plaintiff  in  said  sum  of  $12,^87.30. 

II.  That  by  reason  of  the  premises  the  plaintiff  is  en- 
titled to  recover  of  and  from  the  defendants  herein  the  sum 
of  $10,000^  the  full  penalty  of  said  b<md,  together  with  its 
legal  costs  and  disbursements  in  this  behalf  expended* 
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OPINION  OF  THE  KEFEKEE, 

The  answer  in  this  case  simply  denies  that  the  secretai^ 
did  wrongfully  audit  and  allow  these  several  aoconnts  as 
alleged  in  the  complaint,  and  avers  that  the  same  ^were 
presented  and  allowed  in  good  faith." 

Upon  the  trial,  it  was  admitted  that  the  fact  of  the  audit- 
ing and  payment  of  these  accomits  as  alleged  in  the  com* 
plaint  was  not  denied  by  the  answer,  and  therefore  it  was 
treated  as  a  demurrer  to  the  complaint 

The  secretary,  in  auditing  these  accounts,  though  a  min- 
isterial officer,  was  acting  judicially  and  therefore  is  not 
responsible  for  mere  mistakes  or  errors  of  judgment  as  to 
the  law  or  the  facts,  nor  at  all  unless  it  satisfactorily  appears 
that  he  acted  from  wilfulness,  malice,  corruption  or  that  his 
conduct  was  the  result  of  gross  negligence.  In  other  words, 
he  is  only  responsible  for  good  faith  and  ordinary  care  and 
competency.  (See  the  opinion  of  the  referee  in  The  State 
V,  Ohadtoickj  et  al.^  No.  2971,  supra.) 

As  to  the  accounts  for  the  salary  of  the  assistant  secretary 
and  clerical  aid,  the  reasons  for  the  findings  concerning 
similar  accounts  in  that  case  apply  in  this  as  well  as  the 
suggestions  concerning  the  relief  which  the  secretary  is  or 
may  be  entitled  to  in  this  behalf. 

The  other  question  of  importance  in  this  case  is — was  a 
sheriff  entitled  to  mileage  in  addition  to  his  actual  expenses 
for  conveying  a  convict  or  insane  person,  after  the  passage 
of  the  act  of  October  24,  1874? 

Up  to  that  time,  a  sheriff  was  entitled  to  charge  mileage 
for  himself  and  the  convict  and  insane  and  the  expense  of 
guard,  and  the  hire  and  board  of  a  horse  for  each  person 
conveyed. 

Section  5  of  the  act  of  1874,  supra^  (Ses.  L.,  p.  125,)  pro- 
vides that: 

^^The  sheriff  shall  receive  for  conveying  a  convict  to  the. 
penitentiary,  and  delivering  him  to  the  proper  officer 
thereof,  three  dollars  a  day  for  each  day  actually  engaged, 
besides  necessary  traveling  ewpenses  for  himself  and  each 
convict,  and  the  necessary  expenses  incurred  in  guarding 
such  convict  during  such  conveyance,  to  be  paid  out  of  the 
state  treasury."    Then  follows   a  proviso  prohibiting  any 
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allowance  for  guards  between  points  where  there  is  com- 
munication by  railway  or  steamboat 

This  act  also  repealed  §  4  of  the  act  of  January  12,  1859, 
(Or.  L.,  p.  607,)  prescribing  the  number  of  miles  for  a  day's 
Invel;  and  took  effect  from  its  passage. 

But  notwithstanding  this,  the  secretary  continued  to  allow 
the  sheriffs  mileage  for  themselves,  convicts  and  guard,  in 
addition  to  their  '^traveling  expenses.''  As  mileage  is  only 
a  fixed  sum  allowed  for  ^'traveling  expenses,"  the  result  was 
that  such  expenses  were  allow^ed  and  paid  twice — once  actu- 
ally and  by  name,  and  again  constructively  and  under  the 
name  of  mileage. 

This  result  is  so  unreasonable,  not  to  say  unjust  to  tbe 
state,  that  the  secretary  is  not  excusable  for  allowing  the 
accounts  for  mileage,  unless  he  was  compelled  to  do  so  by 
some  plain  and  express  provision  of  law. 

The  authority  relied  upon  for  this  double  payinent  of 
"traveling  expenses"  is  §  14  of  the  act  of  October  24,  1864, 
(Or.  L.,  p.  605,)  which  reads: 

•  "Every  officer  or  person  whose  fees  are  prescribed  -^  ^^** 
chapter  who  shall  be  required  to  travel  in  order  to  execute 
or  perform  any  public  duty,  in  addition  to  the  fees  Inerein- 
before  prescribed,  shall  be  entitled  to  mileage,  at  the  x^ite  of 
ten  cents  per  mile,  in  going  to  and  returning  from  th^  pl*c« 
where  the  service  is  performed." 

The  word  "chapter"  as  it  occurs  in  this  section  is  ttB.e  sub- 
stitute of  the  compiler  for  the  word  "act"  in  the  origiJi*!* 
Eead  then,  as  it  must  be  for  the  purposes  of  this  inq^ajiry'f 
"Every  officer  or  person  whose  fees  are  prescribed  i.:^  ^^^ 
ff<?^"— that  is,  the  act  of  October  24,  1864— it  is  clearT  that 
it  does  not  apply  to  any  officer  whose  fees  are  not  pres^c^nbed 
by  that  act. 

The  act  of  1874  relates  solely  to  the  fees  of  clerks  ^^ 
sheriffs.  It  is  entitled  "an  act  to  repeal"  certain  act^  *"^ 
sections  of  acts  therein  named,  relating  to  the  fees  of  these 
officers,  "and  to  precribe  the  fees  of  clerks  and  sheriffs. 

Section  4  of  the  act  of  1864  prevscribed  the  fees  of  sh^^i"^ 
but  the  act  of  October  29,  1870,  (Ses.  L.,  p.  72,)  unde^^^^ 
to  substitute  §  3  of  itself  for  such  section  without  spe4:?i*">' 
repealing  it  or  purporting  to  amend  it;  but  the  act  of  ^3ct^ 
ber  23,  1872,  (Ses.  L.,  p.  74,)  expressly  repealed  botlx  s^^ 
sections  3  and  4  and  amended  and  re-oiidcted  the  1  fitter. 
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Section  4  of  the  act  of  1864  may  then  be  c^cisidered  as  in 
farce  in  some  form  and  as  prescribing  the  fees  of  sheriffs 
until  the  passage  of  the  act  of  1874.  In  that  view  of  the 
matter,  the  word  ''chapter"  was,  as  a  matter  of  convenience, 
substituted  in  the  compilation  for  "act" 

But  the  act  of  1874  expressly  repeals  said  §  4,  and  does 
not  re-enact  it.  It  is.  a  new,  distinct  and  independent  act 
containing  ten  sections — ^two  of  which  are  taken  up  with 
repeals,  one  with  the  emergency  clause,  while  the  seven 
others  are  devoted  to  the  subject  of  fees  of  clerks  and  sher- 
iffs, the  fifth  of  which  prescribes  the  fees  or  compensation 
of  sheriffs  for  conveying  a  convict  to  the  penitentiary. 

The  aUowance  of  this  mileage  cannot  then  be  justified  by 
said  §  14,  because  the  fees  of  sheriffs  during  the  period 
covered  by  the  complaint  herein  were  not  prescribed  by  the 
act  of  1864,  but  that  of  1874. 

The  fact  that  by  the  act  of  October  20, 1876,  (Ses.  L.,  p. 
34,)  §  14,  supra^  was  amended  so  as  to  except  assessors  from 
its  operation  and  to  include  all  other  persons  whose  fees  are 
prescribed  ^'in  this  chapter,"  does  not  affect  the  question,  for 
the  fees  of  sheriffs  were  not  then  prescribed  by  diapter  2  of 
the  Miss.  Laws,  nor  had  they  been  since  the  passage  of  the 
act  of  1874. 

Neither  do  I  think  that  said  §  14  ever  applied  to  the 
transaction  or  act  of  conveying  a  x5onvict  to  the  penitentiary. 
The  compensation  prescribed  by  the  act  of  1864,  (§4)  for 
such  service,  consisted  of  a  per  diem,  mileage  and  certain 
expenses.  These  are  not  "fees"  in  the  ordinary  sense  of 
that*  word,  nor  is  the  conveying  of  a  convict,  which  consists 
in  traveling  to  the  penitentiary  and  back,  a  "service"  that 
"is  performed"  at  a  particular  "/?Za<?6,"  to  which  the  sheriff 
goes  for  that  purpose — as  the  serving  of  a  summons  or  other 
process,  and  for  which  a  specific  "fee"  is  allowed. 

But  the  convincing  argument  upon  this  point  is  derived 
from  the  fact  that  §  4  of  the  act  of  1864 — the  very  part  of 
such  act  which  prescribes  the  "fees"  of  sheriffs — contained 
a  specific  provision  giving  the  sheriff  mileage  when  engaged 
in  conveying  a  convict.  Now,  if  this  mileage  was  a  fee  pre- 
scribed by  the  act  within  the  meaning  of  §  14,  then  the 
sfaueriff  would  get  double  mileage  for  this  service — once  under 
^  .4  as  a  fee  J  and  once  under  §  14  as  mileage.  Such  never 
the  intention  or  purpo^  of  the  act  of  1864,  and  no  one 
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ever  claimfed  sach  a  construction  for  it.  But  now  that  §  4 
is  repealed,  and  the  "fees"  of  sheriffs  are  no  longer  pre- 
scribed by  the  act  of  1864,  there  is  no  ground  for  daiming 
that  §  14  is  applicable  to  the  compensation  of  conveying  a 
convict 

There  being,  then,  no  plain  and  specific  provision  of  law 
requiring  the  payment  of  mileage  to  sheriffs  in  such  cases, 
and  the  manifest  consequences  of  such  payment  being  to 
give  them  double  pay  for  "traveling  expenses,"  while  the 
act  of  1874,  which  purports  and  was  enacted  to  regulate  the 
whole  subject  of  sheriffs'  fees,  expressly  repealed  §  4  of  the 
act  of  1864,  giving  mileage  in  such  cases,  and  substituted 
actual  expenses  therefor,  I  am  unable  to  discover  any  rea- 
sonable or  plausible  ground  upon  which  the  secretary  could 
have  proceeded  in  allowing  these  sheriffs  mileage  in  addi- 
tion to  the  "necessary  traveling  expenses,"  and  therefore 
have  reluctantly  concluded  that  in  so  doing  he  acted  negli- 
gently and  without  sufficient  care.  This  being  so,  he  is  re- 
sponsible for  the  damage  suffered  by  the  plaintiff  in  conse- 
quence of  his  failure  in  this  respect  to  faithfully  keep  the 
condition  of  his  bond. 

The  law  (act  Oct.  28,  1868,  Or.  L.,  p.  623,)  having  pro- 
vided that  a  sheriff  "shall  receive  the  same  fees  and  compen- 
sation" for  conveying  the  insane  to  the  asylum  as  for  con- 
veying convicts  to  the  penitentiary,  it  follows  that  the  al- 
lowances by  the  secretary  of  mileage  for  conveying  the  for- 
mer was  also  illegal  and  without  any  reasonable  excuse. 

If  it  appeared  that  there  was  any  doubt  or  serious  ques- 
tion of  right  or  law  involved  in  the  matter  of  allowing  this 
mileage,  why,  then,  the  secretary,  having  in  good  faith  exer- 
cised his  judgment  in  the  premises,  would  not  be  responsi- 
ble for  the  consequences  even  though  it  should  turn  out 
that  he  acted  erroneously. 

But  although  it  may  have  required  some  examination  of 
the  statutes  to  ascertain  what  compensation  sheriffs  were 
entitled  to  for  conveying  convicts  and  insane  since  October 
29,  1874,  there  was  no  difficulty  in  finding  the  law  and  ap- 
plying it.  In  the  act  of  1874  was  a  plain  and  complete 
direction  upon  the  subject,  and  it  was  only  by  going  out  of 
the  way  that  §  14,  supra^  was  brought  into  the  question  at 
all.  And  then  by  a  palpable  misapplication  of  it  this  mile- 
age has  been  allowed — and  that  in  the  face  of  the  manifast 
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purpose  and  intent  of  the  legislature  in  passing  the  act  of 
1874,  taking  away  mileage  and  giving  actual  expenses  in 
place  of  it. 

It  is  understood  that  the  supreme  court  of  the  state,  in 
the  case  of  Crossen  v,  Earhart^  decided  last  February,  but 
not  yet  reported,  held  that  a  sheriff  is  not  entitled,  since  the 
act  3f  1874,  to  mileage  for  conveying  convicts,  nor  to  any 
other  compensation  than  that  allowed  by  §  5  of  that  act. 
But  I  have  not  been  furnished  with  the  opinion  or  seen  it, 
and  therefore  have  not  had  the  benefit  of  it  in  the  examina- 
tion of  the  subject 

As  to  the  allowances  for  excessive  per  diem,  expense  of 
guard  and  hacks,  the  complaint  explicitly  alleges  they  were 
in  excess  of  what  was  earned,  authorized  or  expended,  while 
the  answer  admits  the  fact  of  the  allowances,  but  only  denies 
that  they  were  wrongful  and  avers  that  they  were  made  in 
good  faith. 

Upon  reflection  I  have  concluded  that  the  answer  only 
raises  the  question  of  law,  as  to  the  legality  of  the  allow- 
ances and  the  responsibility  of  the  secretary  on  account  of 
them.  The  per  diem  allowed  by  the  complaint  seems  to  be 
reasonable,  as  four  days  for  conveying  an  insane  person 
from  The  Dalles  to  the  asylum,  instead  of  10,  as  charged  and 
allowed;  $64.50  of  the  allowance  for  guard  is  alleged  to 
have  been  made  contrary  to  the  judge's  order  and  $6  of  it 
without  it  These  facts  are  not  denied,  and  if  they  are 
true,  the  conclusion  of  the  answer,  that  the  allowance  was 
not  wrongful,  is  clearly  incgrrect  The  amount  allowed  in 
the  complaint  for  hack  hire  seems  reasonable  and  correct,  as 
$3  for  conveying  the  sheriff,  one  convict  and  guard  from 
Portland  to  the  depot  in  East  Portland,  and  from  Salem  to 
the  penitentiary,  instead  of  $10  charged  by  the  sheriff  and 
allowed  by  the  secretary.  And  the  very  fact  of  allowance 
of  such  accounts  forces  tiie  conclusion  in  my  mind  that  it 
was  done  wilfully  or  negligently — ^without  due  consideration 
or  care  for  the  rights  of  the  plaintiff.  It  is  so  well  known 
to  every  person  of  the  general  intelligence  and  local  experi- 
ence of  the  secretary — or  even  much  less — that  the  journey 
between  Portland  and  The  Dalles  only  occupies  one  day 
instead  of  four,  and  that  hack  hire  from  Portland'  to  the 
east  side  depot  is  at  most  $1  instead  of  $8.83},  as  charged 


548;  Apfbndix*  [10  Onsgon. 

and  allowed,  that  no  other  conclusion  is  possible  from  the ' 
premises. 

As  to  the  $252.54  that  I  have  foimd  upon  in  favor  of 
the  defendant,  there  was  a  lack  of  proof.  The  facts  were 
not  of  such  general  notoriety,  or  the  implied  admission  of 
the  answer,  owin^  to  the  nature  of  the  charge  in  the  com- 
plaint, was  not  sufficiently  explicit  to  enable  me  to  find 
against  the  defendants  with  certainty.  Yet  it  is  very  proba- 
ble that  even  some  of  those  allowances  are  illegal  because 
ei|:cessive. 

For  instance,  in  conveying  seven  convicts  from  Clatsop 
county  to  the  penitentiary,  a  charge  called  "jail  fees  at  Port- 
land" of  $19.94  was  made  and  allowed.  It  does  not  seem 
reasonable  that  it  should  cost  $2.84  a  night  to  keep  a  con- 
vict in  the  public  jail  alj  Portland.  But  some  portion,  and 
probably  the  half  of  it,  was  a  proper  charge,  and  as  I  am 
imable  without  proof  to  say  with  certainty  how  much  of  it 
is  excessive,  I  have  found  against  the  plaintiff  upon  it. 

The  same  may  be  said  of  allowing  a  sheriff  a  hotel  bill  of 
$5  for  one  night  at  Salem  instead  of  $2.50. 

The  findings  of  fact  foot  up  $12,887.30  damages,  but  as 
this  is  a  suit  upon  the  bond  of  the  defendants,  judgment 
cannot  be  given  against  them  in  a  greater  sum  than  the  pen- 
alty thereof— $10,000. 

It  may  be  unnecessary  to  suggest  that  I  have  reached 
these  conclusions  reluctantly  and  with  regret,  but  such  is 
the  fact 

Matthsw  p.  Deady,  Bef eree. 

July  27,  ISSa 
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[The  following  decision-^tiie  first  ever  printed  west  of  the  Rocky 
Mountains — was  imblished  in  the  Oregon  Spectator  over  36  years  ago. 

While  it  may  not  be  useful  as  a  precedent  under  our  present  system  of 
laws  and  jurisprudence,  it  is  considered  that  its  merits,  as  a  fragment 
of  the  history  of  Oregon's  primitive  days,  entitles  it  to  the  space  it  now 
fills. — ^Refoster. 


In  thx  Sttpremx  Court  of  the  Provisiokajl  GovBiiMMmrr 

or  Ohegok,  Jtjnb  Term,  1847. 


HENET  B.   KNIGHTON,  Plaintiff  in  error,  v.  HUGH 

BUBNS,  Bespondent  in  error. 

Ebsok  to  thk  Clackamas  Circuit  Couxt. 


I.  The  prohibitory  clause  contained  in  the  organic  law,  art  I^  sec.  3> 
is  taken  in  the  substance  of  its  provisions  from  the  Constitution  of 
the  United  States,  prohibiting  the  passage  of  laws  impairing  the 
obligation  of  contracts. 

3.  Any  deviation  from  the  terms  of  a  contract  impairs  it,  and  the  ob- 
jection to  a  law  on  the  ground  of  its  impairing  the  obligation  of 
contracts  can  never  depend  upon  the  extent  of  the  change  which 
the  law  affects  in  it. 

3.  While  the  remedy  to  enforce  the  obligation  of  a  contract  may  be 
modified,  yet  the  obligation  of  the  contract  itself  is  inviolable. 

4.  Any  construction  of  the  act  of  December  12,  1845,  entitled  "An  act 
relative  to  the  currency,  and  subjecting  property  to  execution/' 
which  would  admit  of  scrip  constituting  the  basis  of  a  legal  tender, 
impairs  the  obligation  of  a  contract. 

5.  Parties  are  presumed  to  contract  with  reference  to  existing  laws. 

6.  Independently  of  the  organic  law  it  is  a  general  rule,  subject  to 
exceptions,  that  statutes  shall  have  a  prospective  operation  only. 

7.  The  prohibition  extends  to  all  rights  accruing  under  all  contracts, 
whether  written  or  verbal,  whether  expressed  or  implied,  and 
whether  arising  from  the  stipulations  of  the  parties  or  accruing  by 
operation  of  law. 

Burnett  &  Love  joy  ^  for  plaintiff  in  error. 

W.  O.  TYmlt^  attorney  for  defendant  in  error. 

By  the  Court,  J.  Quinn  Thobnton,  C.  J. : 

This  cause  came  up  from  the  circuit  court  upon  a  state- 
ment of  facts  presented  in  a  bill  of  exceptions.  On  the  4th 
of  November,  1845,  the  defendant  executed  to  the  plaintiff 
a  note  for  $150,  payable  November  1,  1848.  An  action 
was  brought  upon  this  note  before  a  Justice  of  the  Peace, 
where  judgment  was  rendered  against  the  maker,  from 
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which  an  appeal  was  taken  to  the  Clackamas  circuit  court. 
This  court  rendered  a  judgment  against  defendant  for 
$146.43,  payable  in  currency,  scrip  excepted,  together  witli 
costs.  On  the  trial  of  the  cause  at  the  April  term,  1847, 
the  defendant,  to  maintain  the  issue  on  his  part,  proved  that 
he  had  tendered  to  the  justice  of  the  peace,  before  whom  the 
trial  was  originally  had,  the  full  amount  of  the  debt,  inter- 
est and  cost,  up  to  the  time  of  filing  of  the  plea  of  tender 
in  Oregon  scrip  to  the  amount  specified  in  the  plea  of  ten- 
der. The  defendant  tendered  in  the  circuit  court  also  the 
full  amount  in  Oregon  scrip.  The  plaintiff  objected  to  re- 
ceiving the  scrip  in  payment  of  the  debt,  interest  and  cost, 
which  objection  was  sustained  by  the  court. 

The  organic  law,  art.   I.,  sec.  2,  declares  that  "no  law 
ought  to  be  made  or  have  force  in  said  territory,  that  shall, 
in  any  manner   whatever,  interfere   with  or  affect  private 
contracts  or  engagements,  bona  fide,  and  without  fraud  pre- 
viously formed."    This  is  a  prohibition  of  great  moment 
affecting  extensively  the  legislative  branch  of  the  establish- 
ed government.    It  is  taken  in  the  substance  of  its  provi- 
sions from  the  constitution  of  the  United  States,  in  which 
there  is  no  prohibitory  clause  which  h,as  given  rise  to  more 
various  and  able  discussion  or  more  protracted  litigation. 
The  first  important  case  arising  under  the  clause  as  fomid 
in  that  constitution  was  the   case  of  Fletcher  v.   Peck^  ^ 
Cranch,  87.    In  that  case,  it  was  decided  that  when  a  law 
was  in  its  nature  a  contract  and  absolute  rights  have  vested 
under  that  contract,  a  repeal  of  that  law  could  not  divest 
those  rights.     The  supreme  court   went   again    and  more 
largely  into  the  consideration  of  this  interesting  and  toda- 
mental  doctrine,  in  the  case  of  Territ  v.  Taylor^  9  Cranch, 
43.    It  was  there  held  that   a  legislative  grant,  competently 
made,  vested  an  indefeasible  and  irrevocable  title.      But  it 
was  in  the  great  case  of  Dartmouth  College  v,  Woo^'u>ard, 
4  Wheat.,  618,  that  the  inhibition  to  impair   by    la^  ^^ 
obligation  of  contracts  received  the  most  elaborate  discus- 
sion.   In  that   case,   the  principles   previously   reco^^^ed 
were  not  only  greatly  elaborated,  but  ^ciently  and  instruct- 
ively applied  to  new  cases.    The  late  ven^^ated  and  l«anwrf 
Judge  Story  added  many  new  and  interesting  views  of  ^ 
nature  of  contracts  which  the  framers  of  the  oansdtutiiHi 
intended  to  protect    The  argument  of  the  coort  in  this 
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celebrated  case,  the  full  and  elaborate  exposition  of  the  Qai>- 
stitutional  sanctity  of  contracts,  and  the  decision  made  in 
it,  did  much  to  throw  an  impassable  barrier  around  all 
rights  and  franchises,  and  to  give  solidity  to  the  institiitions 
of  the  country.  The  same  constitutional  prohibition  came 
again  under  discussion  in  the  case  of  Green  v.  Biddle^  8 
Wheat.,  1,  in  which  it  was  decided  that  any  deviation  from 
the  terms  of  a  contract  impaired  it,  and  that  the  objection 
to  a  law,  on  the  ground  of  its  impairing  the  obligation  of  a 
contract,  could  never  depend  upon  the  extent  of  the  change 
which  the  law  affects  in  it. 

In  the  case  of  Sturgis  v.  Crowningshield^  4  Wheat.,  122, 
the  operation  and  effect  of  this  constitutional  prohibition 
was  again  extensively  inquired  into.  This  was  a  case  which 
arose  out  of  the  restrospective  operation  of  an  act  of  the 
legislature  of  New  York,  passed  in  April,  1811,  by  which 
the  defendant  had  been  discharged  as  an  insolvent  debtor 
upon  his  single  petition,  from  the  obligation  to  pay  two 
promissory  notes  executed  by  him  in  March  of  the  same 
3'ear,  and  upon  his  surrendering  his  property  without  the 
concurrence  of  any  creditor. 

In  the  opinion  delivered  by  the  late  Chief  Justice  Mar- 
shall, a  broad  and  well  defined  distinction  was  made  be- 
tween the  contract  and  the  remedy  for  the  enforcement  of 
that  contract;  and  the  court  held  that  while  the  remedy  to 
enforce  the  obligation  of  a  contract  might  be  modified  as  the 
wisdom  of  the  legislature  should  direct,  yet  the  constitution 
intended  to  restore  and  preserve  public  confidence  own- 
pletely,  by  establishing  the  great  principle  that  the  obliga- 
tion of  contracts  should  be  inviolable.  And  all  experience, 
even  if  this  had  been  necessary  to  an  understanding  of  the 
subject,  hath  shown  that  the  framers  of  the  constitution 
acted  wisely  in  incorporating  this  prohibitory  clause  in  that 
instrument,  and  that  its  expounders  merit  the  gratitude  of 
the  nation  for  having  had  the  firmness  to  give  to  it  such  a 
construction  as  affords  an  ample  remedy  for  the  conse- 
quences which  must  otherwise  result  from  the  temporary 
expedients  of  legislators.  The  supreme  court  admitted  in 
this  case  that  the  states  might  by  law  discharge  debtoirs 
fronji  imprisonment,  and  that  they  might  pass  statutes  of 
limitation,  because  the^e  relate  only  to  the  remedy  affecting 
only  the  means  of  coercion,  while  the  obligation  of  the  con- 
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tract  is  left  where  the  parties  chose  to  place  it.  But  that  a 
law  which  discharges  a  debtor  from  his  contract  to  pay  by  a 
given  time,  without  performance,  and  releases  him  entirely 
from  any  future  obligation  to  pay,  impaired,  because  it  en- 
tirely discharged  the  obligation  of  the  contract.  Any  con- 
struction, therefore,  of  the  act  of  the  legislature  of  Oregon 
territory,  December  12,  1845,  which  would  admit  scrip 
constituting  the  basis  of  a  legal  tender  on  the  part  of  the 
defendant,  would  contravene  the  organic  law,  art  I,  sec-  2, 
because,  although  it  would  not  entirely  discharge  the  defend- 
ant from  the  payment  of  the  note,  yet  it  would  impair  the 
obligation  of  the  contract  embraced  in  the  note,  by  making 
that  a  lawful  tender  which  was  not  contemplated  by  the 
parties  at  the  time  of  its  date,  to-wit:  November  4,  1845. 
The  supreme  court  of  New  York,  in  Mather  v,  Bush^  6 
John.  Rep.,  233 ;  the  Chief  Justice  of  Massachusetts,  in 
Blanchard  v.  Russell^  13  Mass.  Rep.,  1 ;  the  Court  of  Chan- 
cery of  New  York  in  Hicks  v,  Hotchkiss^  7  John.  Ch.  Rep., 
187,  took  a  distinction  between  the  case  of  a  contract  made 
before,  and  one  made  after  the  passage  of  the  act;  and  they 
held  that  an  insolvent  act  in  force  when  the  contract  was 
made,  did  not,  in  the  sense  of  the  court,  U.  S.,  impair  the 
obligation  of  that  contract,  because  the  parties  are  presumed 
to  contract  with  regard  to  existing  laws.  Were  this  rule 
applied  to  the  case  now  before  the  court,  it  would  of  itself 
determine  the  question  presented.  The  laws  existing  at  the 
time  the  contract  was  made  for  the  payment  of  the  money, 
did  not  recognize  scrip  as  constituting  any  part  of  the  legal 
currency  of  the  country,  nor  did  it  do  so  until  more  than 
one  month  after  the  execution  of  the  note.  But  the  supreme 
court  of  the  United  States,  in  McMillan  v,  NeiUs  4  Wheat, 
209,  carried  this  doctrine  much  farther,  and  held  that  a  dis- 
charge under  a  state  insolvent  law,  existing  when  the  debt 
was  contracted^  impaired  the  obligation  of  a  contract  As 
the  decisions  now  stand,  the  debt,  in  order  that  a  discharge 
may  extinguish  the  remedy  against  the  future  property  of 
the  debtor,  must  be  contracted  after  the  passage  of  the  act 
within  the  state^  and  between  citizens  of  the  state.  The 
principles  thus  settled  are  the  law  of  the  present  case,  in 
whidi  the  contract  was  made  "before  the  passage  of  the  law. 
The  supreme  court  of  Indiana,  1  Blackford's  Rep.,  220, 
in  Lewis  v.  Breckenridge^  following  the  current  of  decisions, 
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decided  that  this  constitutional  provision  must  be  considered 
as  rendering  void  any  statute  which  is  retrospective,  and 
which  destroys  a  vested  right  of  action  arises  ex  contractu; 
but  that  the  legislative  power  to  regulate  the  time  and  man- 
ner in  which  rights  shall  be  legally  demanded,  does  not  in- 
terfere with  the  rights  themselves.  It  was  also  held,  inde- 
pendently of  the  constitution,  to  be  a  general  rule,  subject, 
however,  to  exceptions,  that  statutes  shall  have  a  prospective 
operation  only.  The  constitutional  provision,  therefore, 
that  no  law  impairing  the  obligation  of  contracts  shall  ever 
be  made,  extends  to  all  rights  accruing  under  all  contracts, 
whether  written  or  parol,  whether  expressed  or  implied, 
whether  arising  from  the  stipulation  of  the  parties,  or  ac- 
cruing by  operation  of  law.  Persons,  therefore,  who  con- 
tract to  pay  a  given  sum  in  cash  will  be  required  to  make 
payment  in  cash;  and  persons  who  contract  to  pay  in  a 
named  sort  of  funds  or  property,  will  be  held  to  the  fulfill- 
ment of  their  engagements,  or  be  required  to  pay  in  coin 
an  amount  equal  to  the  funds  or  property  contracted  to  be 
paid.     (4  Kent  Com.,  412,  421.) 

It  is  clear,  therefore,  that  the  plea  of  tender  was  bad,  and 
that  payment  can  be  made  in  only  that  which  might  been 
legally  tendered  in  payment  of  debts,  November  4, 1845. 

Judgment  below  affirmed  with  coGta. 
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\0  Or.  Sl-27,  KIT0BDBB8XDE  T.  M11BB8. 

Eqnlty. — Objection  to  Jurisdiction  on  Ground  of  Adeqaate  Bamedj 
»t  law  eomes  too  late  after  defendant  has  answered  to  the  merits, 
p.  28. 

Cited  in  O'Hara  ▼.  Parker,  27  Or.  171,  30  Pae.  1007,  Larch  Mountain 
InT.  Co.  v.  Garbade,  41  Or.  184,  68  Pae.  11,  KiUj^ore  v.  Oarmichael, 
4S  Or.  620,  78  Pae.  637,  and  Hnme  ▼.  Boms,  60  Or.  128,  90  Pae.  1010, 
aH  approving  and  applying  the  mle;  Municipal  Sec.  Go.  t.  Baker 
Coiutty,  88  Or.  848,  54  Pae.  175,  holding  that  defendant  setting  up 
equitable  demands  in  his  answer  cannot  question  power  of  court  to 
grant  it. 

Explained  in  Maxwell  t.  Frasier,  52  Or.  188,  189,  96  Pae.  550,  18 
I«.  B.  A.,  N.  S.,  lt)2,  holding  the  doctrine  restricted  to  cases  of  con- 
enrrent  jurisdiction  and  inapplicable  where  there  is  an  entire  lack 
of  matter  of  equitable  cognizance. 

Public  Laads.*-Pre>emptor's  Bight  to  Possession  of  Land  taken  for 
the  purpose  of  a  homestead  is  a  valuable  right  which  equity  will  pro- 
tect against  one  unlawfully  withholding  it,  pp.  26,  27. 

Cited  in  Eaylton  v.  Kaylton,  45  Or.  130,  78  Pao.  333,  approving  the 
mle;  Hindman  v.  Bizor,  21  Or.  117,  27  Pae.  13,  holding  settler's  pos- 
sessory right  a  valuable  property  right  which  courts  will  enforce; 
Pacific  Livestock  Co.  v.  Gentry,  38  Or.  283,  61  Pae.  425,  refusing  to 
enforce  contract  in  violation  of  the  pre-emption  law;  Browning  v. 
Lewis,  39  Or.  17,  64  Pae.  306,  enjoining  trespass  on  mining  rights; 
Jones  V.  Hoover,  144  Fed.  223,  holding  that  equity  will  restrain  a 
trespass  interfering  with  settler's  performing  acts  necessary  to  per- 
fect his  title. 

Distinguished  in  Moore  T.  Halliday,  48  Or.  247,  251,  99  Am.  St. 
Bep.  724,  72  Pae.  802,  804,  holding  that  settler  whose  title  is  inchoate 
cannot  maintain  suit  to  quiet  title. 

10  Or.  27-31,  8TATB  Y.  LEE  PING  BOW. 
Indictment. — Surplosage  may  be  Disregarded,  pp.  28,  39. 
Citad  in  United  States  v.  Clark,  46  Fed.  638,  approvingly. 
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Criminal  LAW.^-B6C0id  E«relxi  Held  to  Show  a  eorreet  amigsment, 
p.  29. 

Cited  in  State  ▼.  Abrams,  11  Or.  171,  8  Pae.  328,  holding  that  reeord 
showing  that  defendant  personaUy  appeared  in  open  court  and  wu 
dniy  arraigned   is  sufficient. 

Criminal  Iaw. — ^To  Save  EzeeptlonB  to  remarks  of  counsel  court 
must  be  requested  to  rule  on  them,  p.  31. 

Cited  in  State  ▼.  Hatcher,  29  Or.  316,  44  Pac.  586,  applying  the 
rule.  Cited  in  notes  in  46  L.  B.  A.  645,  646,  on  reversal  of  eonvie- 
tion  because  of  unfair  or  irrelevant  argument  or  statements  by  prose- 
cuting attorney. 

10  Or.  31-88,  46  Am.  Bep.  129,  note,  HAWI£T  t.  JETTB. 

Bills  and  Notes.— Bank  Okecke  and  InUnd  Bills  of  exchange  d^ 
fined  and  distinguished,  pp.  34-36. 

Cited  in  Erickson  t.  Inman  etc.  Co.,  34  Or.  46,  54  Pac.  950,  holding 
an  order  on  a  third  person  a  bill  of  exchange;  Harrison  ▼.  Nicollet 
Nat.  Bank,  41  Minn.  489,  16  Am.  St.  Bep.  718,  43  N.  W.  336,  5  L.  B. 
A.  746,  holding  a  draft  on  a  bank  a  bill  of  exchange;  Forster  t. 
Haekreth,  4  Eng.  Bui.  Cas.  215,  and  Peacock  y.  Purssell,  4  Eng.  Bui. 
Cas.  530,  not  accessible.  Cited  in  notes  to  16  Am.  St.  Bep.  721,  and 
118  Am.  St.  Bep.  348,  on  what  amounts  to  acceptance  of  check  at 
bank. 

Bills  and  Notes. — ^Presentment  and  Notice  of  Dishonor  are  not  ez* 
eused  by  insolvency  of  drawee,  p.  36. 

Cited  in  Jackson  v.  Mclnnis,  33  Or.  531,  72  Am.  St.  Bep.  755,  54 
Pac.  885,  43  L.  B.  A.  128,  approvingly.  Cited  in  note  in  68  L.  B.  A 
490,  on  effect  of  failure  of  holder  to  make  demand  or  give  notice  of 
dishonor  of  paper  held  as  collateral  or  conditional  payment. 

10  Or.  89-41,  BTTBLE  ▼.  COYOTE  O.  6  a  M.  CO. 

Injunction. — ^In  Absence  of  Bffalice,  No  Actlcm  for  damages  lies  for 
wrongful  injunction,  p.  40. 

Cited  in  Mitchell  v.  Silver  Lake  Lodge  No.  84  L  O.  O.  F.,  89  Or. 
301,  45  Pae.  800,  applying  the  rule  to  wrongful  attachment  and  stat- 
ing the  basis  of  its  existence. 

10  Or.  41-42,  DAWSON  v.  0B088BN. 
This  case  has  not  been  cited. 

10  Or.  42-48,  BOEHBEXNGEB  T.  OBEIOHTON. 

Deeds. — ^Description  is  SufBxsiently  Definite,  when  the  loeatlon  ef 
the  boundary  marks  can  be  established  by  parol  proof,  p.  44. 

Cited  in  House  v.  Jackson,  84  Or.  99,  82  Pae.  1029,  upholding  a 
similar  description;  La  Yie  v.  Tooze,  43  Or.  595,  74  Pac.  211,  admit- 
ting parol  evidence  to  apply  the  instrument  to  its  subject  matter. 

Attachment. — ^Attaching  Creditor  Without  Notice  of  prior  unre- 
corded deed  is  entitled  to  the  same  protection  as  a  bona  fide  pur- 
chaser, p.  45. 
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(Ht«d  In  Bloomfield  t.  Hamaw«,  11  Or.  tS3,  4  Pu.  835,  Dlekay  v. 
Henaire,  15  Or.  306,  IS  Ph.  107,  *nd  HainM  t.  CoumU,  48  Or.  473, 
180  Am.  Bt.  Sep.  83S,  87  Pm.  £66,  kU  applrine  the  nil«. 

IHrtingaiBhed  In  Dimmiek  t.  Soieafeld,  34  Or.  105,  S5  Pac.  101, 
whcr*  the  leeorda  diieloaed  thftt  tha  jndginaut  debtor  had  no  titls. 

10  Or.  4S-S1.  VBAXa  T.  Hcassw. 

Judgmont. — 8«T«al  Judsment  !■  Ftopar  Whrnorar  Vtm  Dtfondanti 
miffht  hAT«  bean  (n«d  Alone,  p,  CO. 

Cited  in  Cox  t.  Alexander,  30  Or.  448,  48  Pae.  796,  to  the  laine 
effect;  Hamm  t.  Baeehe,  22  Or.  CIS,  80  Pae.  601,  holding  that  plaintiff 
maj  dismiai  a*  to  one  of  Mreral  joint  defendant*  aeTersllr  llaMe; 
Tillamook  Dairj  AMn.  t.  Seharmarhon,  Bl  Or.  318,  Bl  Pae.  480,  hold- 
ing that  judgment  may  be  given  agaiait  thoM  jointly  or  Mverally 
liable  and  the  othera  be  diimiHed. 

10  Or.  61-112,  DE  IJUUMUTT  v.   SHULWOOD. 

AweaL — !«»▼•  to  Flla  New  muiertakliig  abonid  not  b«  granted 
wh«n  there  is  ne  ebowins  of  niitake  exeoeinf  omiuion  in  fint  one, 
p.  62.  ' 

Cited  in  Newberg  Orehard  Aian.  v.  Oibom,  30  Or.  371,  85  Pae.  88, 
holding  that  leave  ihonld  be  refuaed  when  there  baa  bean  negligenu 
ia  remedying  the  defect  after  its  diseoTery. 

Diitinguiahed  in  ICendenhdl  v.  Elwert,  86  Or.  880,  69  Pae.  88,  beld- 
ing  the  mle  applicable  only  to  some  patent  omiuion  in  the  execution 
of  the  inatrnment,  not  to  a  diitereBce  of  opinion  aa  to  what  eonati- 
tntvB  the  atatutory  reqnirementa, 

10  Or.  52-66,  BIMON  r.  DUBHAH. 

Elections. — Powers  of  Board  of  OanTassen,  pp.  63,  54. 

Cited  in  Dalton  t.  BUte,  48  Ohio  St.  688,  3  N.  E.  707,  and  State  t. 
Elder,  31  Neb.  188,  47  V.  W.  715,  10  L.  B.  A.  7SS,  foUowing  the 
decision. 

Beetlm  Boards  eaa  Oonslder  No  Vtupna  as  elsetlon  Tetnraa  except 
anoh  as  appear  to  be  lo  on  their  face,  p.  54. 

Cited  In  State  t.  McFadden,  46  Neb.  874,  65  N.  W.  802,  stating 
what  eonatitatea  election  Tetnrna;  Bice  t.  Board  of  CanvaEaeri  of 
Coffey  Co.,  GO  Kan.  153,  88  Pac.  135,  holding  that  tally  aheett  are 
part  of  the  returns. 

Elections. — Handamna  Uae  to  Otmipel  OsnTsaeiDg  Board  to  recon- 
vene and  make  eoirect  retiuruB,  pp.  53-56. 

Cited  in  State  t.  Barber,  4  Wyo.  73,  32  Pac.  80,  approvingly. 

Evidence. — Oonrt  wiU  not  Take  Judicial  Notice  of  the  record  in 
a  different  case  before  it,  p.  65. 

Cited  in  Lownadale  v.  Oray's  Harbor  Boom  Co.,  S4  Waah.  547,  103 
Pee.  835,  and  OUsehlager's  Eatate,  50  Or.  50,  89  Pae.  1050,  reaffirm- 
ing the  mle. 


10  Or.  5(^78    NOTBS  ON  OREGON  BSPOBTa  M 

10  Or.  5&-68»  OBEZeBTON  T.  VIKOBNT. 

Statute  of  LimltatioiiB. — ^Effect  of  Paymontt  tj  debtor,  p.  57. 

Cited  in  Blaskower  y.  Steel,  23  Or.  110,  31  Pae.  254,  Dundee  Kort- 
gage  ete.  Co.  ▼.  Horner,  80  Or.  561,  48  Pae.  176,  Sheak  t.  Wilbur, 
48  Or.  378,  86  Pae.  376,  and  Sterrett  ▼.  Sweeney,  15  Idaho,  422,  128 
Am.  St.  Bep.  68,  98  Pae.  420,  20  L.  B.  A.,  N.  S.,  063,  and  Ah  How  t. 
Furth,  13  Wash.  553,  48  Pae.  640,  all  following  the  deeiBion;  In  re 
Smith's  Will,  43  Or.  609,  75  Pae.  137,  holding  that  payment  by  ont 
joint  debtor  continues  the  liability  as  to  alL 

10  Or.  68-«S,  STATB  T.  STUBOESa 

Statutes. — A  Oeneral  Iaw  will  not  Bepeal  a  speeial  act  preTioosly 
enacted  simply  because  it  has  inconsistent  provisions,  p.  62. 

Cited  in  Hall  ▼.  Dunn,  52  Or.  488,  07  Pae.  816,  25  L.  B.  A.,  N.  &, 
193,  approvingly.  Cited  in  note  to  88  Am.  St.  Bep.  288,  oa  implied 
repeal  of  statutes. 

XO  Or.  03-66,  BBISOOB  T.  JONE& 

Trial. — ^Wlien  Thert  Js  No  Bvidenoe  to  IMsproro  a  certain  fact,  tU 
eourt  may  so  instruet,  p.  64. 

Cited  in  Montour  ▼.  Grand  Lodge  A.  O.  IT.  W.,  88  Or.  47,  62  Pae. 

526,  approvingly. 

10  Or.  66-66,  MUItTNOBCAH  COUNTT  T.  SXJEEB. 

Highways — Tazee. — ^Power  of  liOgislatiire  to  Delegate  its  authority 
over  highways  and  uniformity  of  taxation  for  sueh  purpose  reafbmed, 
pp.  65,  66. 

Cited  in  City  of  Oregon  t.  Moore,  80  Or.  218,  46  Pae.  1018,  holding 
that  city  may  control  funds  applicable  to  improvement  of  reads 
within  its  limits;  Huddleston  v.  City  of  Eugene,  34  Or.  354,  55  Pae. 
870,  43  L.  B.  A.  444,  holding  that  legislature  may  delegate  to  eity 
power  to  lay  out  roads;  Yamhill  County  v.  Foster,  53  Or.  130,  99  Pae. 
288,  holding  that  taxation  must  be  uniform  throughout  the  taxing 
district,  state  or  local.  Cited  in  note  in  20  I«.  B.  A.  406,  «a  poll 
taxes. 

10  Or.  66-78,  STATE  v.  GBOVEB. 

This  case  has  not  been  cited. 

10  Or.  73-76,  WEISSMAN  ▼.  BUS8ELL. 

Appeal. — Objections  Going  to  the  Jortsdictlon  may  be  eonsidersd, 
though  not  assigned,  p.  74. 

Cited  in  Wyatt  v.  Henderson,  81  Or.  52,  48  Pae.  791,  approvingly. 

Trial. — ^What  Amounts  to  a  Separate  Statement  of  findings  of  fact 
and  conclusions  of  law,  p.  75. 

Cited  in  Overbeck  etc.  Co.  ▼.  Boberts,.  49  Or.  42,  87  Pae.  160, 
applying  the  rule;  Moody  v..  Bichards,  20  Or.  286,  45  Pae.  778,  stating 
what  findings  of  fact  should  cover. 
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10  Or.  7e-S9,  SHIVELT  r.  HUXBL 

Watan. — BigUt  of-BipwUii  Owiur  to  IhuMwlalilnd  Zlow  reoog- 
nixed,  p.  77. 

Cited  in  Hongh  v.  PorUr,  SI  Or.  411,  S8  Pnc  lOSe,  holding  th«  rnls 
altered  by  the  inangniatlon  of  irrigation  iTatoniB.  Citad  In  notes  to 
07  Am.  St.  B«p.  oes,  088,  on  whAt  arc  patMlaUng  mtan;  ffl  Am. 
Bop.  549,  OB  fights  in  nbtoranaui  itrMni;  11  Ii.  S.  A.  744,  on 
eorrelatl*o  righto  of  mppo*  ond  Iffiror  pioprieton  ao  to  bm  and  flew 
of  otreaoL 

10  Or.  82-B6,  HI0HOL8  T.  OAOB. 
Cited  in  note  to  84  An.  St.  £ep.  BIB,  on  eonvenion  by  eotenanL 


10  Or.  98-102,  7A0KS0H  T.  BiaZJir. 

Offlcen. — Oleik  la  not  Entltted  to  Ootnmlariait  on  money  not  to- 
eeived  oi  diabaned  by  him  and  aa  to  which  ha  performed  no  sarTice, 
p.  96. 

Cited  in  Coleman  t.  Boaa,  14  Oi.  SSI,  12  Pae.  648,  holding  that 
'  aheriS  ia  not  entitled  to  eominisBion  on  execution  aale  of  property 
bid  in  by  the  creditor  for  the  amount  of  the  debt. 

Offlcen  can  Deniatid  Only  Sndi  Foea  aa  the  law  haa  anthorized,  p. 
K. 

Cited  ia  Wallowa  Count]'  t.  Cakes,  40  Or.  S4,  78  Fae.  8S2,  Baker 
County  T.  Benson,  40  Or.  £12,  60  Pae.  817,  Eouaer  v.  TTmattlla  Conntj, 
30  Or.  489,  4S  Pae.  SOS,  and  Pngh  t.  Good,  IB  Or.  92,  23  Pae.  830, 
all  applying  the  rale. 

10  Or.  103-111,  OODDABD  ▼.  PABEBB. 

Thia  ease  haa  not  been  eited. 

10  Or.  111-117,  OKOSSEH  T.  WA800  OOtmTT. 

Ootin^  Oouit  Vbm  Acting  aa  Conu^  Oommlaalonen  haa  Umltaa 
and  inferior  jurisdiction,  p.  114. 

Cited  in  PrankI  t.  Bailey,  31  Or.  S88,  50  Pae.  187,  holding  that  the 
county  court  may  recall  warrants  iestted  by  it. 

Conutlea. — Dedalona  of  Oonnty  Oonrt  which  can  only  be  reviewed 
by  certiorari  are  judicial  in  their  nature,  p.  114. 

Cited  in  Pmden  t.  Grant  Co.,  12  Or.  310,  7  Pae.  SOS,  holding  the 
anditing  of  an  account  for  aerviceB  a  judicial  act;  Flagg  r.  Colombia 
County,  CI  Or.  177,  94  Pae.  180,  holding  that  the  refusal  to  pay  a 
claim  is  the  exercise  of  a  judicial  function. 

Coontiea.— When  the  Law  Prescrlbea  Pees  to  be  Paid  to  officer  whan 
■ervieee  are  rendered,  the  county  court  haa  nothing  to  do  but  pay 
them,  p.  111^ 

Cited  in  Wallowa  Connty  t.  Oal^eH,  46  Or.  36,  78  Pae.  893,  appror- 
Ingly. 
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CtonntleB.— ^lounty  Ooiirl  m  FIbciA  Agent  of  eonntj^  p.  115. 

Cited  in  Btout  t.  TamblD  Coimly,  81  Or.  819,  fflPfte.  443,  holding  tlnl 
contracts  made  1^  the  eountj  eonrt  need  not  be  entered  in  the  eoort 
records. 

10  Or.  117-128,  HABVBT^  HEIBS  T.  WAIT. 

Judgment. — Court  may  Correct  the  Becord  at  a  tabseqnent  term, 
bnt  it  cannot  then  change  or  modify  a  judgment,  2>p.  120,  121. 

Cited  in  Cochran  ▼.  Baker,  34  Or.  556,  52  Pac.  520,  approving  the 
rale;  Dray  v.  Bloch,  20  Or.  352,  45  Pac.  774,  holding  that  court  etn- 
not  change  or  modify  its  judgment  after  term  of  entry;  EraoM  t. 
Oregon  Steel  Co.,  50  Or.  92,  92  Pae.  811,  stating  powisr  of  nipremi 
court  over  its  decisions  after  expiration  of  term  of  entry. 

Appeal. — Final  Judgment  is  not  Altered  by  an  order  made  at  t 
subsequent  term  modifying  it,  pp.  121-123. 

Cited  in  State  t.  Downing,  40  Or.  814^  58  Pae.  864^  defining  a  flnsl 
judgment. 

10  Or.  123-129,  LANE  ▼.  COOS  COtmTT. 

Sheriffs* — Tmposing  Duties  of  Tax  Collector  on  Sheriff  doei  not 
create  a  distinct  office  entitling  him  to  extra  compensation,  p.  129. 

Cited  in  Baker  County  v.  Huntington,  46  Or.  279,  79  Pac.  189, 
holding  that  moneys  coming  into  the  hands  of  the  sheriff  as  tax  col- 
lector come  by  Tirtue  of  his  office.    But  see  the  following  citing  ease. 

Distinguished  in  Columbia  County  y.  Massie,  31  Or.  296,  48  Pae. 
695,  holding  that  bonds  given  as  sheriff  and  bonds  given  as  tax  col* 
lector  are  independent. 

10  Or.  129-183,  ROWLAND  ▼.  WABBEN. 

Cited  in  note  to  7  Am.  St.  Bep.  431,  on  estates  taiL 

10  Or.  133-139,  CABMAN  ▼.  WOODBUFF. 

Injunction. — Tax-payer  may  Maintain  Suit  to  enjoin  illegal  di» 
position  of  public  funds,  pp.  103,  104. 

Cited  in  White  t.  County  Commrs.,  13  Or.  325,  57  Aul  Bep.  20.  10 
Pac.  487,  Brounfield  v.  Houser,  80  Or.  537,  49  Pac.  844,  and  Bnrnesi 
V.  Multnomah  County,  37  Or.  468,  60  Pac.  1007,  all  applying  the 
rule. 

Modified  in  State  v.  Pennoyer,  26  Or.  209,  37  Pac.  907,  adding  that 
the  tax-payer  must  show  equitable  grounds  for  the  relief  demanded. 
Cited  in  note  in  54  Am.  Bep.  846,  on  registration  as  qualification  of 
voter. 

10  Or.  189-146,  46  Am.  Bep.  134,  COBVAUiIS  ▼.  CABLI8LB. 

Municipal  Corporations. — Charters  are  Strictly  Construed  and  con- 
vey only  those  powers  which  are  expressly  granted  or  necessarily 
incident  thereto,  p.  141. 

Cited  in  Hubbard  v.  Town  of  Medford,  20  Or.  316,  25  Psc  840, 
Lawrey  v.  Sterling,  41  Or.  528,  69  Pae.  464,  MacDonald  v.  Lana^  49 


Oi.  S38»  90  Pw^.  181,  Septt  V.  aty  of  Lft  J?ort«,  us .  IB&.  Mi  4$  K  9t 
Ul,  AdkEU  T.  Cit7  of  BhelbrrillB,  15i  Ind.  496,  77  An.  8b  )ft»iir 
iS4,  S7  N.  B.  U^  49  lb  B.  A.  707,  Ex  putt*  Sinm*,  M  FU.  442,  <SS 
South.  £82,  Citj  o(  Joplin  v.  Jaeotl^  lis  Mo.  A^.  13D,  9Q  8.  W-  E20t 
Bute  T.  Butler,  17S  )Co.  SIS,  77  S,  W.  670,  and  Tan  Antrwp  v.  DtU 
B»pidB  Towiubip,  S  &  D.  SOS,  68  N.  W.  8S,  fnrt^r  lUnvtrating  %^ 
«I^l)4iig  the  rale;  The  Lanndrr  Ueenea  Cue  (In  re  Wan  Tin),  22 
Fed.  70S,  bolding  that  th*  power  to  regidat*  lUtatoi  Ike  pOwW  tn 
Hmuk  eu«d  ifl  netei  to  IL«  Am.  St.  Bep.  ISl,  ■>«  IT  L.  B.  A., 
S.  B.,  6B,  OS,  otf  power  «<  muaieipBlity  t*  p«bu|l  ut  «1M  aa  offemalr 
nadcr  etste  lur. 

BreaA  of  the  TMcO'-iFnoo  SMtated,  p.  Itt:  < 

Cit«d  fat  T*wa  of  NeeU  r.  Beiebtft,  Ul  Zowk,  W4,  K»  H.'.W.  «« 
approviaglr. 

BiMtck  of  tte  FoMOir-Bxtnt  «f  Vown  «C  OHv  t>  iOMifo  TMei,k 
p.  148.  -.1  :•■  i  '■■''  ^-■■ii«T 

Cited  U  nolieii  T.  MMDaTid.  M  BU.  ««,  16  8o«th.  U>,  M  Ii.  Br 
A.  S84,  qtplTing  tlio  raki 

10  Or.  14S-1G3,  «B  Ani.  Bip.  U8,  8XAIB  T.  POWEW  , 
Ttnr.— laeompotancr  of  'nroc  la  Obnd  bj  Terdiet,  pp.  IH^ISS. 
Cited  fn  CommonweBlth  r.  Woag  Ofenag,  IM  Usm.  S86,  337,  TI  Ml  B. 
IW,  <)iM«Mii  V.  Tonritorr,  11  OH  BTS,  71  he.  m,  01  L.  B.  A.  R4, 
and  Banb  *.  Oarpomtei,  187'  U.  B.  IM,  S*  Sop.  OL  Bap.  Tl,  47  L.  ed:' 
Ul,  KplHriae  the  rale;  Stata  t.  Piekott,  108  ImA,  718,  74  H.  W.  147, 
S»  L.  B.  A.  8M,  and  IkTUla  t.  Bhahan,  08  I«ra,  tM,  «  N.  W.  IBl; 
ISa,  both  koUuv  thai,  ia  civil  taiaa,  a'  partj  who  aaeapta  a  }nrOT« 
without  axaniaation,  waiT«a  dtaqnalMeatfelia  aabfeaqnentir  dJaeoreredJ 
Cited  i>  Boto  U  18  L.  B.  A.  478,  oa  aew  trial  for  diaqnatlfleatioii  of 

10  Or.  us-154,  euJi  t.  ooofeb. 

Thia  «aao  haa  aot  b«ea  aOad. 

10  Or.  164-^7,  BEAU  t.  BENTON  OOUKTr.  ■  i  .    , 

Thia  eaa*  h«a  not  bean  eitad. 

lo'or.  167-lSB,  JAOXSON  T.  HEW  IDBIAIT  a  IL  Oa  ^ 

TbU  eaaa  has  not  been  eited. 

1»  Dr.  US-ies,  BBOWK  ▼.  BATEBUBN. 
Snretrdilp.— Bdaaae  <a  Proper^  B«t4  aa  Boetnl^  for  ^li«  Jlebt  <!»■' 

ehafgee-the  an»6*y;p.  Ml;      '   '         ■■    '   -^ 

Cited  in  American  A  Qeneral  Utg.  eto.  Co.  t.  HaTqaain,'<ni  Fed.  062,' 
applyinc  the  rale;  Dennj  t.  Beel^,  84:  Ci.  3(18,  55  Pat,  077,  holdti^ 
that  where  aome  i)f  tbe-propeitj  given  to  secuie  the  debt,  the  anretjr 
ie  only  releaaed  pro  tanto;  Hoffman  v.  Habigborat,  ^S  Or.  ZSZ,  43  Pao. 
611,  53  L.  B.  A.  008,  bi^djng  thnt  ^creditor  iti  bonnd  tf  aet  ao  ai  not  te 
diminish  the  lamediea  of 'the  ■luetj;  Cellera  .j,  Keacham^j^  Or.  189, 


10  or^i6fiLiiM    N&^E«b  m  btmdif  i&^ti^^'^  OS 


word  <'8urely*'  to*  tbe  sig^aJure  oir  m  iibte.  '  • ' 

<  BistiniTQisli^d  ilr  WhHd  Y.  Sarvftg^,  48  Or.Noor,  i7  Pla<i.  1042,  holdmg 
that  «  failnre  to  pvoeeed  itg^iAst  the  jpr&eipal  debtor  does  not  re- 
learo  ^tbe  surety.  €iied  Sn  notetb  116  Am.  St.  Bajk.  to,  on  duty  owed 
by  eriBditor  to  surety.    •  ■  - 


■  / 


10  Or.  162^166»  OBSOOMXAK  &.  OO.  T.  ^VBIGBXL 

.  Appeal*— WOttan  f  of  N«w  Ztial  it  aot  Bir%  of  judgmeni-rolly  ma4 
it  muBt  be  brtei^^i  rxj^  by  bill  ef  ■  ezeeptions,  p.'il66.    *  •     . 

Cited  in  Chung  Tow  t.  Hoh  Chong,  11  Or.  224,  4  Pae.  S89,  aad* 
Freeburgh  ▼.  Lamoureauac; '  12r  Wyo.  47^  7S  Pae.  947,  appiroving  the 
ThleyrAJkeajfyMPaizmw  Jftllings  Oa>  10  On  896v'l»lAing  that  onlj 
the  technical  judgment-roll  prescribed  by  statute  can  be  Cionsidered;' 
itfewby  T).Bowl«tad,  U  Of.  1S4,  f'nie.'700,  kefutlng  to'eiwidder  irregu- 
larities during  trial  where  there  was  no  bill  of  exceptions;  FarreU. 
r^  Qie|^.  Sold  Hifi.  Qo^ai  Orl  4«3,:4ft  Pae.  Sr9,  holding  th»t  All 
papers  not  part  of  the  judgment-roll  must  be  brought  up  l|y  bili  oi 
exceptions.  Cited  in  note  to  56  Am.  8t.  Bep.  662.  on  modification  of 
written  contract  by  subsequent  parol  agr^meni;  ^ 

■Mrrvw  ..'..:•.*        V  • '  • '  .  - 

10  Or.  1X60-170,  17HXXL00K  (T.  MAHOIBTs   i 

.  TriaL-T^luUfigB  of  Oo«rt.fi(ho«ur  be  01f«b  eaefa'  eomtnietion  oe' 

eomp<ftrtsiw!th  the'^pleadingi  and  ■  Supports  the  judgment,  p;  108.' 

,  Cited  in  .Kennedy.  A  Shaw  Lumber  Cof  t.  &'8.  OonstmetiOA  Co.,  183 

Qiaj  586,  66  Fac.  457,  approviugly;  Master  r^  Miller^  2  Eng.  BiiL  Caa^ 

695,  not  aeoeasiblew    Cited  .in.  note  to  86  Am.  SL  Bep.  104,  on  jlomu- 

thorized  aUexmtion  ef  written'  instrumentB. 

10  Or.  170-176,  LXJHBS  ▼.  STUKTEVANT. 

Nuisance.— Private  Person  Seeking  to  Beetraln  public  nuisance  mnst 
show  special  injury,  p.  172.  %    •        • 

Cited  in  Walts  y.  Foster,  12  Or.  240,  851,.  7  Pae.  84,  26^  stating 
when  obstruction  of  highway  may  be  enjoined;  Esson  ▼.  Wattier,  25 
Or.  11,  84  Fac.  757,  applying  the  rule  to  the  obiJtruction  of  a  navigable 
stream;  Fleischner  y.  Citizens'  Beal  Estate  etc  Co;,  '86  Or.  120,  35 
Pac.  176,  holding  that  whenev|9r  a  nuisance  will  cause  irreparable  in- 
jury or  a  multiplicity  of  suits,  injunction  will  be  grained;  Tan  Bus- 
kirk  y.  Bond,  52  Or.  237,  06  Fac.  1104,  holding  that  the  fact  that 
damages  to  plaintiif  are  greater  than  that  pi  the  pubUe  at  lazge  la 
insiifl^d^t;  jpyon  y..  Fishmpngers'  Co.  etc.,  23  Eng.  Bui.  Cas.  161,  not 
accessible.  Cited  in  note  in  7  L.  B.  A.,  N.  9.,  76,  77,  on  injunetiye 
relief  as^  to.  fences  or.  gates. 

iO  or.  175-180,  LONG  ▼.  XAtteEB. 

Trial.— Order  of  Proof  is  Dlacretionary  with  trial  court,  p.  178. 
•  Cited  in  Osmun  y.  Winters,  30  Or.  188,  46  Pac.  7^4,  approvingly. 
'  AppeaL— The  Presumption  is  In  ParYor  of  tha  OonreMaeaa  ef  the 
filling  of  the  court  belolr,"^^.'170.*   *  »»-  .   - 
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Divt^igiuplied  im  Onmej  t.  DwoAwpj,  85^  Or.  13i,  57.PaA.  193,  holding 
tluit  where  eriQr  is  «|Bnnatiyelj  ehown  it  will  aol  be  j^emned  that 
it  was  harmless. 

10  Or.  131-186,  SEABNET  T.  8MGDOBA8& 

This  ease  has  not  been  eited* 

10  Or.  186-103^  STATE  T.  DOUaiUkB  00TJMT7  B.  Oa 

This  ease  has  not  been  eited. 

10  Or.  19a-498,  BIATM  ▼.  OASTWSIflBX. 

Criminal  lAWi^-SeoorA  of  OoxiirLction  ior  a  PMonj  mast  theiw  the 
presenee  of  the  aocnsed  when  verdiet  was  reeeiTod,  p.  104. 

Cited  in  State  t.  Walton,  60  Or.  146,  148>  91  Pae.  491,  49t,  13 
L.  B.  A.^  Nw  S.,  811,  holding  that  reeord  must  affirmati^elj  riiow 
arraignment  and  plea;  State  t.  Swenson,  13  S.  D.  205,  99  N.  W.  1110^ 
holding  that  where  record  showed  presence  of  accused  at  OTory  other 
stage  of  the  proceedings,  failure  to  allege  his  presence  when  verdict 
was  given  was  not  fatal;  Kie  t.  United  States,  27  l^d.  363,  not 
accessible  to  the  editor. 

10  Or.  10&-202,  STATE  T.  DOUGLAS  00X7NT7  B.  00. 

Quo  Warranlow— MTata  Bslator  la  not  a  Party  to  the  proceeding, 
p.  200. 

Cited  in  State  ▼.  Des  Moines  ete.  By.  Co.,  186  Iowa,  711,  109  N.  W. 
874,  stating  what  parties  have  sufficient  interest  to  maintain  qirb 
warranto  under  Iowa  statutes. 

Qno  Wairaoto.— ZM«C7etlon  of  District  Attorney  to  bring  and  con- 
trol proceedings,  p.  201. 

Cited  in  State  t.  Guglielmo,  40  Or.  267,  79  Pac.  680,  69  L.  B.  A. 
466,  holding  that  district  attorneys  have  the  same  discretionary  powei* 
that  the  attorney  general  had  at  common  law;  State  v.  Cook,  39  Or^ 
379,  66  Pac.  90,  stating  effect  of  statute  abolishing  writ  of  quo  war- 
ranto; Everding  y.  McGinn,  23  Or.  19,  35  Pac.  179,  holding  that  man- 
damus will  not  lie  to  control  district  attorney's  discretion  to  bring 
quo  warranto  to  try  title  to  office;  State  y.  Lord,  28  Or.  628,  43  Pac^ 
479,  31  L.  B.  A.  473,  holding  that  the  mere  signature  of  the  attorney 

general  will  not  give  the  bill  of  a  private  relator  a  public  character;  { 

State  V.  Metschan,  32  Or.  384,  46  Pac.  793,  41  L.  B.  A.  692,  upholding  I 

the  right  of  the  district  attorney  to  enjoin  the  misapplication  of  \ 

public  funds. 

10  Or.  202-206,  CAPITOL  LUMBEBIKG  CO.  T.  HALL. 

Beplevln. — ^Defendant  la  not  Entitled  to  Betom  of  property  on  dis- 
missal unless  he  plead  and  prove  his  right  thereto,  p.  205. 

Cited  in  Ulrich  v.  McConaughey,  63  Neb.  12,  88  N.  W.  151,  holding 
that  a  general  denial  will  sustain  a  judgment  for  the  return  of  the 
property. 
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Denied  iA  Liebmaim  t.-  MeOrav,  8  Waeb.  028,  2S  PIm.  lliM,  bolding 
that  where  p^intiif  dismisses,  the  property  must  be  returned  to  the 
defendant  or  judgment  entered  for  its  valne. 

10  Or.  207-212,  LABD  T*  BAMBBY. 

Pleading  in  the  Alternative  is  Bad,  pp.  808,  809. 

Cited  in  Tumej  t.  Southern  Pae.  Co.,  44  Or.  898,  75  Pae.  149,  ap- 
provingly. 

10  Or.  215-230,  STATE  T.  BBOWK. 

State.— Declsioii  of  Secretary  on  Olaim  presented  to  him  foT  allov- 
anee.  is  not  jadieiai  in  character  nor  eondusiTe,  p.  287. 

Cited  in  Sheahan  t«  City  of  Chicago,  127  HI.  App.  030,  ai.pplyiD8 
the  rale  to  a  like  decision  of  a'  commissioner  of  publie  works-  Oited 
in  note  in  48  L.  B.  A.  01,  on  what  claims  constitute  ralid  demands 
against  a  statd. . 

10  Or.  230-24^  CZJNB  T.  OBBENWOOD. 
OfBLcers.— A  New  Office  not  Yet  Filled  is  as  much  yaeant  Mm  sn  old 

one  whose  incumbent  has  died  or  resigned,  p.  236. 

Cited  in  Yates  ▼.  McDonald,  123  Ky.  601,  96  S.  W.  866,  m.'^V^y^^^ 
the  rule. 

Oon8titation.7-PpMstlc«l  ponstractioi&  by  tlift  Iieglslatan,  thovsgb  sot 
binding  on  courts,  is  entitled  to  great  respect,  p.  240. 

Cited  in  Wallace  y.  Board  of  Equalization,  47  Or.  590,  86  I^^e.  S66, 
holding  that  practical  eopstruction  is, a  strong  argument  in  f^^o'  ^^ 
validity;  Eddy  t.  Bancaid,  28  Or.  567,  41  Pae.  167,  stating  e^ect  of 
"practical  exposition''  of  constitution  on  its  construction  by  courts, 
upholding  power  of  legislature  to  appoint  railroad  commi88ioKB.^r8. 

Statutes. — Oonstmction  Should  Favor  Validity  and  law  sfaovld  bo 
declared  void  only  when  repugnancy  to  constitution  is  fre^  ^^^'^ 
doubt,  p«  241. 

Cited  in  Cook  v.  Port  of  Portland,  2D  Or.  582,  27  Pae.  264,  1»  I*-  ^ 
A.  533,  Ellis  V.  Frasier,  38  Or.  464,  63  Pae.  642,  53  L.  B.  A.  4«-4,  and 
Kadderly  ▼.  City  of  PorUand,  44  Or.  144,  74  Pae.  719,  all  ap:^!?'''^ 
the  rule. 

10  Or.  242-250,  POBTLAND  T.  BESSEB. 
Evidence. — ^Public  Officers  are  Presumed  to  do  their  duty,  p.  0^^* 
Cited  in  State  v.  Neilon,  43  Or.  174,  73  Pae.  324,  applying  itm.^  ^^^ 

10  Or.  250-261,  WAI.SH  v.  OBEGON  B.  h  NAV.  OO. 
Negligence.— Plaintiff  must  Show  That  the  Injury  was  not  th9    '^^^' 

of ,  his  own  negligence,  p.  253. 

Explained  in  Grant  v.  Baker,  12  Or.  331,  332,  334,  7  Pae.  S^Ojr  321. 
holding  that  contributory  negligence  is  a  matter  of  defense      '^^ 
pleaded  and  proved  by  the  defendant;  Johnston  v.  Oregon  S.  X^-  ^ 
Co:,  83  Or.  99,  31  Pae.  284,  hoMiiig  that  'plaintiff  need'  not  ne^^^^'.^ 
contributory  negligence;  Conroy  v.  Oregon  Construction  Co.,  •'^        *  * 
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72,  10  Saw.  080,  holding  sneh  iiegUgene«  »  matter  of  def enso  and  the 
point  eited  dietnm. 

NegUgwiee.— Contxilmtoxy  V«fl^ig«noo  ban  recoyery,  p.  253. 

Cited  in  Masaej  v.  Seller,  45  Or.  271,  77  Pac.  398,  approvinglj. 

KegUgence^ — Ordinary  Oare  defined,  p.  266. 

Cited  in  Gronk  v.  Chicago  etc'  By.  Co.,  8  8.  D.  98,  52  N.  W.  422, 
reviewing  authoritiei  defining  ordinary  care;  Western  ft  A.  B.  Co. 
T.  Yonng,  81  Ga.  416,  12  Am.  St.  Bep.  320,  7  S.  E.  914,  on  ordinary 
care. 

Negligence.— Whan  Negligenca  is  a  Question  of  law,  p.  259. 

Cited  in  Massey  t.  Seller,  45  Or.  272,  77  Pae.  399,  approvingly; 
Lynch  ▼.  Northern  Pae.  B.  Co.,  69  Fed.  88,  16  C.  C.  A.  151,  holding 
contributory  negligenee  is  a  question  of  fact  when  the  eircumstancei 
are  con^plieated. 

Master  and  Servant. — Oare  of  Master  in  Furnishing  safe  applianoei 
and  of  lervant  in  doing  his  work  are  questions  of  f  set,  p.  260. 

Cited  in  Duntley  t.  Inman  etc.  Co.,  42  Or.  342,  70  Pae.  581,  not 
in  point;  Anderson  ▼.  City  etc.  By.  Co.,  42  Or.  509,  71  Pae.  660, 
having  similar  facts;  Potter  v.  Detroit  etc.  By.  Co.,  122  Mich.  183,  81 
N.  W.  81,  on  safe  place  to  work;  Potter  v.  Detroit  etc.  By.  Co.,  122 
Mich.  200,  81  N.  W.  87,  dissenting  opinion;  Wilson  v.  New  York  ete. 
B.  Co.,  29  B.  L  160,  69  Atl.  370,  on  duty  to  warn  servant  of  dangerous 
appliances;  St.  Louis,  Ft.  S.  ft  W.  B.  Co.  v.  Lrwin,  37  Kan.  710,  1 

Am.  St.  Bep.  266,  16  Pae.  151,  on  safe  appliances. 

. 

10  Or.  261-267,  INVEBABITT  t.  STOWELL. 

Appasl^-Where  the  Proylslons  of  a  Decree  are  not  so  mutually 
dependent  that  a  reversal  as  to  one  would  necessitate  a  reversal  as  to 
all,  a  party  may  accept  the  benefit  of  some  provisions  and  still  retain 
his  right  to  appeal,  p.  266. 

Cited  in  Tyler  v.  Shea,  4  N.  D.  383,  50  Am.  St.  Bep.  660,  61  N.  W. 
470,  holding  that,  when  it  is  possible  to  obtain  a  more  favorable 
judgment  in  the  appellate  court  without  the  risk  of  a  less  favorable 
judgment  from  a  retrial  of  the  whole  case  there  or  in  the  lower  court, 
the  acceptance  of  what  the  judgment  gives  is  not  inconsistent  with 
an  appeal  for  the  sole  purpose  of  securing  a  more  advantageous  de- 
cision. 

Distinguished  in  Bush  v.  Mitchell,  28  Or.  96,  41  Pac.  156,  holding 
that  in  action  at  law,  the  entire  case  is  either  afSrmed  or  reversed 
and  appeal  cannot  be  taken  from  part  of  a  Judgment  and  the  balance 
of  it  be  accepted;  Portland  Const.  Co.  v.  O'Neil,  24  Or.  57,  32  Pac. 
765,  stating  when  acceptance  of  benefits  does  and  when  it  does  not 
bar  right  .to  appeal. 

Appeal*-— Wlien  Btwt  Is  Shown  iBivacf  is  Presumed,  unless  the  con- 
trary affirmatively  appear  from  the  record  itself,  p.  266. 

Cited,  in  Carter  y.  Wakeman,  45  Or.  430,  78  Pac.  363,  applying  the 
rule. 
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Cited  in  Paciiie  States  Telephone  Co.  ▼.  Citj  of  Salons  49  Or.  112, 
89  Pao.  145|  reaffirming  the  rule;  Citj  of  Spokane  ▼.  AmBterdamseh 
Tmatees  Kantoor,  18  Waah.  81^,  50  Pao.  1089,  holding  that  right  to 
relief  mast  be  elear  and  free  from  doubt. 

10  Or.  331-336,  SAVAGE  T.  SAVAOE. 

Thia  case  has  not  been  cited. 

10  Or.  337-340,  BEBQMAK  T.  TWHJGHT. 

This  case  has  not  been  dted. 

10  Or.  340,  OOBBITT  T.  BAnSBn 

This  case  has  not  been  eited.  ■ 

10  Or.  841-342,  PBTTTjrOHN  ▼.  PABMBNTB& 

This  case  has  not  been  cited. 

10  Or.  342-346,  WI8NEB  T.  BABBEB. 

Damages^ — Oeneral  Damages  Need  not  be  4P^*Uy  Pleaded,  p.  ML 

Cited  in  Sunnj  Side  Land  etc.  Co.  t.  Willamette  etc.  Co.,  20  Or. 
47,  26  Pac.  836,  approving  and  applying  the  role;  Dose  t.  Toom,  37 
Or.  16,  60  Pac.  381,  and  Bussard  ▼.  Hibler,  42  Or.  503,  71  Pac  643, 
both  holding  that,  under  allegation  of  pecuniary  injury,  plaintiif  may 
recoTer  the  amount  of  loss  necessarily  sustained  through  the  aet  com- 
plained of.  Cited  in  note  in  63  L.  B.  A.  86,  48,  66,  on  loss  of  profiU 
as  element  of  damages  for  breach  of  contract. 

Damagea. — Oeneral  and  Special  Damages  Deflned*  p.  344. 

Quoted  in  Hoskins  t.  Scott,  52  Or.  278,  96  Pac  1114,  approTlngly. 

10  Or.  346-340,  OEESAP  T.  OBAT. 

Election. — ^In  ElectiOQ  Contest  fbe  Court  may  Count  legal  totfs 
which  were  returned  too  late  for  the  canvassers  to  count,  p.  848. 

Cited  in  State  v.  Elder,  81  Neb.  186,  47  N.  W.  715,  10  L.  B.  A. 
796,  to  point  that  legal  returns  received  after  proper  time  should  be 
counted.  Cited  in  note  to  83  Am.  Dec  751,  on  essentials  to  validity  of 
elections. 

Statutes. — Conatmction  Should  Favor  Validity,  p.  849. 

Cited  in  EUls  v.  Frazier,  38  Or.  464,  63  Pac.  642,  68  L.  B.  A.  454^ 
reaffirming  the  rule 

10  Or.  349-359,  46  Am.  Bep.  148,  BZMEKT  ▼•  SMITB. 
Assaolt  and  Battery. — Oonveyance  of  Prupeily  After  Aassdl  aid 

bringing  of  suit  is  admissible  to  show  consciousness  of  goilt  or  weak 
eause,  p.  866. 

Cited  in  Pelkey  t.  Hbdgdon,  102  Me.  429,  67  Atl.  210,  approvingly. 

Assaolt  and  Battery.— Admlniblli^  of  Evidenoa  of  pecuniary  con- 
dition of  parties,  pp.  353-355. 

Cited  in  Jones  v.  Peterson,  44  Or.  162,  74  Pac.  661,  further  illofl- 
trating  the  rule.  Cited  in  note  to  67  Am.  Dec.  566,  567,  on  pecuniary 
circuiniiLancea  of  parties  as  affecting  measure  of  damages. 
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lant  is  hannleu  error,  p.  358. 

Cited  in  Hontgomery  v.  Somen,  50  Or.  802,  90  Pae.  676,  applying 
the  rule. 

10  Or.  869-361,  DZTLL  T.  CSTES. 

EzecntioiL— Duty  of  Ctourt  to  Oonflzm  Sale  regularly  madei  p.  361. 

Cited  in  Otie  Bros,  ft  Co.  v.  Nash,  26  Waali.  45,  66  Pae.  113,  on 
eoncluflivenest  of  order  of  confirmation. 

10  Or.  362-364,  BEBBT  T.  OSABLTOK. 

Attatbment. — Order  of  Sale  Does  not  Prednde  Baooyery  of  prop* 
erty  aa  exempt,  pp.  363,  364. 

Cited  in  Scholtz  v.  Levy,  88  Or.  874,  54  Pae.  184,  approving  and 
applying  the  rule;  Adamson  v.  Fraaier,  40  Or.  276,  66  Pae.  811,  stating 
efPeet  of  order  of  sale  of  attached  property  on  rights  of  third  persons. 

10  Or.  364-866,  MARSH  ▼.  FBBBIir. 

Judgment.— Wben,  Tlurongli  Fraud  of  Plaintiff,  defendant  had  no 
opportunity  to  make  his  defense,  the  judgment  will  be  set  aside,  p. 
366. 

Cited  in  Nelson  t.  Meehan,  2  Alaska,  491,  holding  that  judgment 
obtained  by  fraud  and  perjuiy  may  be  vacated,  even  after  it  has  been 
affirmed  on  appeaL 

10  Or.  866-867,  8TATB  ▼.  USB  YAK  YAK. 

Indictment  Following  tlie  Form  Given  in  the  Code  Appendix  is 
soffieient,  p.  866. 

Cited  in  State  v.  Ah  Lee,  18  Or.  542,  23  Pae.  425,  State  t.  Wool- 
ridge,  45  Or.  394,  78  Pae.  335,  State  v.  Guglielmo,  46  Or.  253,  79 
Pae.  579,  69  L.  B.  A.  466,  and  United  States  v.  Clark,  46  Fed.  640, 
aU  approving  the  form. 

Criminal  Law. — ^Where  Bill  of  Exceptions  Does  not  Purport  to  give 
all  the  evidence,  court  will  presume  that  instructions  were  amply 
supported  by  proof,  p.  367. 

Cited  in  Thomas  v.  Bowen,  29  Or.  262,  45  Pae.  769,  State  v.  Mayers, 
35  Or.  527,  57  Pae.  199,  and  Carney  v.  Duniway,  35  Or.  185,  57  Pae. 
193,  applying  the  rule  to  variant  facts. 

10  Or.  367-870,  RATDBN  r.  WATMIBB. 
This  ease  has  not  been  cited. 

10  Or.  870-371,  WOLOOTT  y.  UABDEK. 

Vendor  most  Tender  Oonregranice  Bef Ofs  Snln^  on  Hols  given  for 
purchase  price,  pp.  370,  371. 

Cited  in  May  v.  Emerson,  52  Or.  269^  96  Pae.  456,  holding  that  eza- 
eution  of  deed  and  tender  of  parshase,  money  aia  epneorrant  acts. 
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10  or.  871-883,  45  AOk  E^/l46,  dlEAW  T.  OSWfiOO  T  OO. 

Navigable  Waters. — ^Wliat  Streams  are  Public  Navigable  Waters, 
pp.  378-383. 

Cited  in  Haines  v.  Hall,  17  Or.  181,  186,  20  Pac.  838,  871,  3  li.  B. 
A.  609,  in  dissenting  and  conenrring  opinions,  majority  limiting  ap- 
plication of  rule,  so  as  not  to  include  short  streams;  Salem  Imp.  Co. 
V.  McCourt,  26  Or.  106,  41  Pac.  1107,  taking  judicial  notice  of  the 
navigability  of  the  Willamette;  Hallock  v.  Suitor,  37  Or.  12,  60 
Pac.  385,  and  Kamm  v.  Normand,  50  Or.  11,  126  Am.  St.  IBep.  69S, 
91  Pac.  449,  11  L.  B.  A.,  N.  S.,  290,  both  holding  that  streama  iisefol 
for  part  of  the  year  for  the  transportation  of  logs  are  pubUc  -vraters; 
Hough  V.  Porter,  51  Or.  411,  98  Pac.  1099,  stating  change  of  law 
effected  by  inauguration  of  irrigation  systems;  Hot  Springs  XLiumber 
etc.  Co.  V.  Bevercomb,  106  Va.  181,  55  S.  E.  581,  9  L.  B.  A.,  N.  S., 
894,  stating  that  stream  sufSciently  navigable  at  seasons  to  be  of 
substantial  public  use  is  a  navigable  stream.  Cited  in  notes  to  126 
Am.  St.  Bep.  729,  and  42  L.  B.  A.  318,  on  what  waters  are  nav^igshle; 
42  L.  B.  A.  171,  on  title  to  land  under  water. 

10  Or.  383-387,  POBTIAND  V.  KAMAL       ' 

Municipal  Corporations.— Mode  of  Estimatliig  ]>2^nageB  for  street 
improvement,  pp.  385,  386. 

'  Cited  in  Blagen  v.  Thompson,  23  Or.  259,  31  Pac.  654,  18  !*•  B.  A. 
315,  holding  that  witness  may  state  probable  value  of  land  wi't^h  and 
without  the  proposed  improvement;  Seattle  etc.  By.  Co.  v.  Oilel:^-^'**'  * 
Wash.  514,  30  Pac.  740,  admitting  evidenoe  of  value  of  land  T^efore 
and  after  taking  for  railroad  right  of  way;  Grant  v.  Village  of  Hyd« 
Park,  67  Ohio  St.  180,  65  N.  E.  895,  stating  measure  of  damat^es  is 
street  improvement  cases. 

Street  Improvement — ^Probable  Grade  and  Condition  of  Street;  ^^®° 
opened  and  in  use  may  be  considered  by  the  jury  in  estimating  ^^^' 
ages,  p.  386. 

Cited  in  Orth  v.  City  of  Milwaukee,  92  Wis.  233,  65  N.  W^  ^^ 
approvingly. 

10  Or.  387-390,  BOGEBS  V.  WALLACE. 

Evidence.— Where  the  Evidence  is  E^ioaXly  Balanced,  party  Ib.^^^ 
the  burden  of  proof  must  lose,  p.  389. 

Cited  in  United  States  v.  Lee  Huen,  118  Fed.  457,  reiteratir*^'  ^^ 
rule. 

10  Or.  390-402,  ANSENT  T.  FAIBVXEW  MTTiTiTKG  dO. 

Awealr^iVetB  and  Affldavits  a»  Put  of  Record  witbout  brS^  ^' 
exceptions,  p.  395. 
.  Distinguished  in  FarveH  v.  Oregon  Gold  Min.  Co.,  81  Or.  iT^^ 

Pao.  879^.  holding  bUl  ot  exoeptions  necessary  to  bring  up  que^*^^^^ 
of  fact 
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NUlBaiiea.— Ihilgr  <tf  Oout^to  Xnue  Warrant  of  abatement,  pp.  896- 
398. 

Cited  in  iBTotenberthal  i.  OLtf  of  Salem,  18  Or.  606,  U  Pae.  887, 
holding  tliat  verdiet  for  plaintiff  in  a  law  action  doeo  not  conell^ 
trvelj  demand  a  warrant  for  its  abatement. 

10  Or.  409-418,  SHBFPABD  T.  TOOUM. 

Trovor.— Action  to  Beoorer  Damages  for  WrongfU  Taking  of  money 
is  an  action  of  troyer,  p.  406. 

Cited  in  Sbeppard  T.  Toenm,  11  Or.  237,  8  Pae.  896|  adhering  to 
the  doctrine  aa  the  law  of  the  eaae. 

Witneesea. — ^To  Lay  Fonndatioii  for  Impeaobment  by  Showing  Ooor 
tradletory  Statementa,  attention  of  witness  most  be  called  to  time, 
place  and  person  to  whom  statement  was  made,  p.  412. 

Cited  in  St4te  T.'Hunsaker,  16  Or.  499, 19  Pae.  606,  State  t.  Welch, 
33  Or.  40,  64  Pae  215,  State  t.  Bartmese,  83  Or.  117,  54  Pae.  169, 
State  T.  Deal,  41  Or.  442,  70  Pae  534,  and  State  ▼.  Gray,  43  Or.  453, 
74  Pae  980,  all  applying  the  role;  Granger  t.  George,  Wilkinson 
T.  Verity,  16  Eng.  Bnl.  Oas.  815,  not  accessible.  Cited  in  note  to  82 
A.m.  St.  Bep.  65,  on  evidence  to  show  credibility  or  bias  of  witness. 

Witnessesw-^Syldence  to  Sustain  B^ntation  for  Tmtti  should  not 
be  admitted,  pp.  413,  414. 

Cited  in  Osmun  t.  Winters,  25  Or.  272,  35  Pae.  254,  holding  that 
evidence  to  sustain  reputation  for  truth  is  only  admissible  when  sn^ 
reputation  has  been  assailed. 

BTldeiiee.-^Dedaratlon8  of  Oonsptrators  at  the  Urns  of  committing 
the  act  are  cTldence  against  all  participants,  p.  417. 

Cited  in  Oimnn  ▼.  Winters,  80  Or.  187,  46  Pae  788,  and  State  t. 
Tice,  30  Or.  463,  48  Pae.  369,  approvingly. 

Bridence.— Declarations  of  Conspirator  not  Mads  at  Time  of  com- 
mitting the  act  are  not  admissible  against  co-conspirators,  p.  417. 

Cited  in  State  t.  Magone,  32  Or.  209,  51  Pae  453,  and  Padfls  Live 
Stock  Co.  T.  Gentry,  38  Or.  288^  61  Pae.  427,  approvingly. 

lO  Or.  418-428,  OOZ  T.  BUITH. 

8nretyBliip.--4EMIsf  action  of  Judgment  Against  Surety  satisfles  Judg- 
ment against  principal  for  a  larger  amount,  p.  421. 

Cited  in  Dick  v.  Dumbauld,  10  Ind.  App.  511,  88  N.  B.  79,  holding 
that  satisf action  of  judgment  against  principal  satisAea  judgment  for 
larger  amount  against  surety. 

10  Or.  428-436,  8TATB  T.  OHADWIOE. 

Pleadlng.~Mers  Irregularity  in  the  Verification  is  waived  by  plead- 
ing over,  p.  427. 

Cited  in  German  Savings  A  Loan  See.  v.  Kam,  88  Or.  238,  68  Psc. 
789,  and  Slate  v.  Bunsi,  105  Ho.  App.  32$,  80  8,  W.  89,  appreving 
and  applying '.tlie  nil4|  Allsop  v.  Joshua  Hendy  Mach.  Works,  5  Gal. 
App.  281,  90  Pae  41,  not  accessible  to  the  editor.  Citsd  im  aots  l|» 
96  Am.  St.  Bep.  63,  on  application  of  payments. 
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10  Or.  437-430,  POPPLETON  T.  NELSON. 

Appeal. — Necessary  Parties,  p.  437. 

Cited  in  Shirley  t.  Burch,  16  Or.  8,  10,  18  Pae.  847,  840,  dlwaaAng 
parties  to  appe<J. 

Appeals.— Bond  may  be  FUed  on  Bame  I>my  notice  is  served,  p.  438. 

Cited  in  DaU  ▼.  TibaUs,  5  Wash.  261,  31  Pae.  869,  approvin^Ij. 

Appeal. — ^Notice  of  Appeal  must  be  Signed  by  Attorney  of  reeerd; 
the  signatnre  of  appellant  in  person  is  insufficient,  p.  439. 

Criticised  in  Shirley  y.  Bureh,  16  Or.  2,  6,  7,  18  Pae.  844,  S46, 
intimating  that  attorney's  authority  ends  witk  entry  of  final  decree 
and  holding  notice  of  appeal  signed  by  another  attorney  than  tht 
one  in  the  original  record  sufficient. 

10  Or.  440-443,  SAVAGE  v.  GLENN. 

Damages.— Measure  of  Damages  for  Breach  of  Contract  to  build 
a  brick  building  should  include  probable  loss  of  rent,  p.  442. 

Cited  in  Hoskins  v.  Scott,  52  Or.  879,  96  Pae.  1116,  applying  th« 
rule  to  a  breach  of  contract  to  furnish  an  engine  to  run  a  mill;  Olena 
▼.  Savage,  14  Or.  572,  575,  13  Pae.  444,  447,  involving  the  admini- 
bility  of  the  judgment  in  the  farmer  Case  as  a  bar  or  estoppd* 
Cited  in  note  in  53  L.  B.  A.  51,  on  lo«  of  profits  as  element  of  dam- 
ages for  breach  of  contract. 

10  Or.  444-446,  OBEGON  B.  h  NAV.  OO.  ▼.  OBEGON  &  B8TATB 
CO. 

Eminent  Domain^— Action  to  Appropriate  Bigbt  of  Way  over  lands 
of  another  cannot  be  maintained  without  alleging  and  proving  that 
parties  were  unable  to  agree  as  to  compensation  to  be  paid,  p.  445. 

Cited  in  United  States  v.  Oregon  By.  A  Nav.  Co.,  16  Fed.  527,  9 
Saw.  61,  involving  the  right  of  the  federal  government  to  condemn 
lands  in  Oregon  for  a  canal. 

Tender. — ^Payment  into  Court  is  a  Posltiye  Admission  of  damaged 
to  the  amount  of  the  tender,  and  the  tender  becomes,  the  property 
of  the  party  to  whom  it  is  made,  p.  445. 

Cited  in  Dechenbach  v.  Bima,  50  Or.  542,  OS  Pae.  465,  reafflrminft 
the  rule;  West  Portland  Park  Assn.  ▼.  Kelly,  89  Or.  421,  46  Pae. 
903,  82  L.  B.  A.  738,  holding  that  acceptance  of  amount  tendered  U 
no  waiver  of  right  to  recover  more. 

Eminent  Domain.— Land  can  Only  be  Taken  for  tba  Parlleiilar  Vu 
for  which  it  is  sought  to  be  appropriated*— for  the  purpose  of  a  rail- 
way an  easement  is  all  that  can  be  acquired,  p.  445. 

Cited  in  Pacific  Tel.  Cable  Co.  v.  Oregon  k  C.  B.  Co.,  168  Pad.  W 
holding  that  an  easement  may  be  taken  for  public  use. 

10  Or.  446-447,  SETTIfMIBB  ▼.  NEWBOBCB^ 

Execntlonr-Land  Bold  for  Ziaes  Than  tli«  JxiAgamaM  DaH  nd 
redeemed  by  debtor's  successor,  may  be  resold  for  the  balance  4ss| 
Mie^itle  never  passes,  p.  447. 
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Cited  in  Flanders  t.  Aomack,  32  Or.  81,  £84  67  Am.  St.  Bep«  604, 
51  Pac.  448,  450,  and  Brand  ▼.  Baker,  42  Or.  437,  71  Pac.  324,  both 
applying  the  rule;  Williams  ▼.  Wilson,  42  Or.  304,  05  Am.  St.  Bep. 
745,  70  Pae.  1032,  and  Willis  y.  Killer,  23  Or.  363,  31  Pac.  830,  stating 
the  legal  effect  of  a  foreclosure  decree  and  deficiency  judgment; 
Keenan  ▼.  City  of  Portland,  27  Or.  547,  38  Pa<S.  3,  applying  the  rule 
to  a  purchase  of  property  sold  for  street  assessment;  Kaston  v. 
Storey,  47  Or.  153,  114  Am.  St.  Bep.  912,  80  Pac.  218,  holding  that 
redemption  restores  property  to  same  condition  a&'  if  no  sale  had 
been  made;  Jacob qpn  v.  Lassas,  49  Or.  473,  90  Pac.  905,  stating  effect 
of  redemption  from  foreclosure  decree;  Seaman  v.  Galligan,  8  S.  D. 
284,  66  N.  W.  460,  to  point  that  redemption  renders  sale  void.  Cited 
in  note  to  67  Am.  St.  Bep.  511,  on  effect  of  redemption  from  execu- 
tion sales. 

10  Or.  448-466,  STATE  ▼.  AXDJSBBOV. 

OrUninal  Zaw.— Error  not  Bioiii^  to  tbe  Attexttton  of  the  lower 
eofort  will  not  be  considered,  p.  452. 

Cited  in  United  States  Mortgage  ete.  Co.  ▼.  Marquam,  41  Or.  405, 
69  Pae.  42 j  to  point  that  error  not  objected  to  cannot  be  considered. 

Qrtmiiial  Lsw.— Declaratioiui  as  Bob  Gestae,  p.  454. 

Cited  in  State  t.  Smith,  43  Or.  110,  71  Pac.  973,  stating  what  dee- 
larations  are  admissible  as  part  of  the  res  gestae. 

Expert  Wltaess.— Hypothetical  Qaeetton  miuit  lie  Based  on  facts 
preTiofody  prored,  p.  455. 

Cited  in  Maynard  y.  Oregon  B.  Co.,  48  Or.  74,  78  Pae.  504,  re- 
affirming the  rule;  Crosby  ▼.  Portland  By.  Co.,  53  Or.  508,  100  Pac. 
304,  holding  the  rule  inapplicable  to  the  facts  herein. 

BTid«iice.--3fatterB  of  Common  Knowledge  are  not  Snbject  of  proof 
by  experts,  pp.  455,  456. 

Cited  in  Farmers'  A  Traders'  Nat.  Bank  t.  Woodell,  38  Or.  299, 
61  Pae.  838,  Hildebrand  ▼.  United  Artisans,  50  Or.  166,  91  Pac. 
545,  State  y.  Nevada  Cent.  B.  Co.,  28  Nov.  215,  113  Am.  St.  Bep. 
834,  81  Pac.  105,  Lincoln  Nat.  Bank  y.  Davis,  32  Neb.  8,  48  N.  W. 
894,  approving  and  applying  the  rule;  Scott  v.  Astoria  B.  Co.,  43 
Or.  38,  99  Am.  St.  Bep.  710,  72  Pac.  598,  62  L.  B.  A.  543,  defining 
an  expert. 

Criminal  Law. — ^Improper  Comments  of  Counsel  are  not  Ground  for 
reversal  unless  connected  upon  the  record  with  error  of  the  court, 
p.  457. 

Cited  in  Watson  y.  Southern  Oregon  Co.,  39  Or.  484,  65  Pac.  986, 
State  v.  Abrams,  11  Or.  172,  8  Pac.  328,  State  y.  Olds,  19  Or.  446,  24 
Pac.  408,  and  SUte  y.  Foot  You,  24  Or.  68,  32  Pac.  1033,  all  holding 
the  rule  inflexible,  that  no  objection  can  be  heard  on  appeal  which 
is  not  based  on  alleged  error  in  judicial  action  below;  Boyd  y.  Port- 
land General  Electric  Co.,  37  Or.  570,  62  Pac.  379,  52  L.  B.  A.  509, 
approving  the  rule;  Huber  v.  Miller,  41  Or.  116,  68  Pac.  404,  holding 
that  nature'  of  remarks  of  counsel  are  usually  within  the  discretion 
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of  the  trial  court;  Kelley  ▼.  Highfield,  15  Or.  284,  14  Pae.  747,  stat- 
ing that  argument  must  be  based  on  evidence  admitted  and  not 
comment  on  that  which  was  excluded;  State  ▼.  Hatcher,  29  Or.  316, 
44  Pae.  586,  holding  that  the  eourt  must  be  requested  to  rule  upon  the 
argument. 

Distinguished  in  State  v.  Blodgett,  50  Or.  346,  347,  92  Pae  827, 
reversing  conviction  for  failure  to  curb  argument  of  prosecutor  or 
sufficiently  instruct  against  its  consideration. 

Criminal  Zaw. — ^Whole  Oharge  of  Oourt  must  be  OonBidered  ia  de- 
termining whether  a  given  instruction  is  erronedus,  p.  460. 

Cited  in  State  v.  Savage,  36  Or.  215,  60  Pae.  617,  Smitson  v. 
Southern  Pae.  Co.,  37  Or.  97,  60  Pae.  915,  Farmers'  &  Traders'  Nat. 
Bank  v.  Woodell,  38  Or.  306,  61  Pae.  841,  State  v.  Megorden,  49  Or. 
269,  88  Pae.  310,  and  State  v.  Bartmess,  33  Or.  126,  54  Pae.  172,  all 
holding  error  in  instruction  harmless  when  the  instructions  as  a 
whole  are  substantially  correct  and  fair. 

Homicide. — That  Accused  Took  %  Purse  from  tke  Body  of  deeetsed 
after  shooting  tends  to  prove  motive,  p.  464. 

Cited  in  State  v.  Barnes,  47  Or.  602,  85  Pae.  1001,  7  L.  B.  A., 
N.  S.,  181,  admitting  proof  of  possession  of  propertj  of  deceased  six 
weeks  after  his  death. 

Homicide. — ^Deliberation  and  Promedi^tton  maj  be  Suf emd  from 
manner  and  circumstanees  of  killing,  pp.  463-465. 

Cited  in  State  v.  Anderson,  53  Or.  488,  101  Pae.  801,  applyiaf  the 
rule  to  similar  faets. 

10  Or.  465-474,  STATE  V.  CHADWIOE. 

Officers.— Condition  in  Bond  to   'Talthfully^  Discharge  DotF  Ib^ 
performed  by  discharging  duty  honestly  and  diligently  to  the  best 
of  his  ability  and  judgment,  pp.  467-473. 

Cited  in  United  States  v.  McClane,  74  Fed.  154,  not  aeeeasible. 

10  Or.  474-480,  OIiINB  v.  OLINE. 

Divorce. — ^Evidence  Eeviewed  and  Held  not  to  Establiflh  such 
cruelty  as  to  warrant  the  granting  of  a  divorce,  pp.  475-477. 

Cited  in  Patterson  v.  Patterson,  45  Wash.  299,  88  Pae.  198,  teem- 
ingly  not  in  point,  being  based  on  desertion  fully  proved.  Cited  is 
notes  to  65  Am.  St.  Bep.  82,  on  cruelty  as  ground  for  divorce;  2  L. 
B.  A.,  N.  S.,  670,  on  bringing  another  woman  into  home  as  eniel 
and  unhuman  treatment. 

10  Or.  483-488,  TAYXiOB  v.  8C0TT. 

Forcible  Entry. — ^Appeal  Lie6  from  Judgment  of  circuit  court  on 
appeial  from  justice  court  in  forcible  entry  cases,  p.  484. 

Cited  in  Wolfer  v.  Hurst,  47  Or.  160,  80  Pae.  420,  reviewing  W" 
thorities  and  upholding  the  rule  as  an  established  practice. 

Forcible  Entry.— The  Gist  of  the  Action  ie  <'f  orce"  ia  the  vktxj,  the 
detaindt,  or  both,  p.  487. 
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Cited  in  H^rringfeoiL  t.  Watton,  U  Or.  148,  149,  60  Am.  Bep.  465, 
3  Pac.  176,  177,  Hijilop  v.  Moldea]iaa«r,  21  Or.  209,  210,  27  Fae.  1052, 
Twisa  ▼.  Boeksier,  39  Or.  362,  65  Pac.  19,  and  Wolf er  t.  Hurst,  47 
Or.  167,  82  Pae.  22,  all  following  the  rule.  Cited  in  note  to  121  Am. 
St.  Bep.  391,  on  riglit  to  civil  action  for  forcible  antiy  and  detainer. 

10  Or.  488^90,  BAtTBEET  ▼.  OCOXUSt. 

This  ease  has  not  been  cited. 

10  Or.  490-491,  BIOK  T.  WILSOir. 

Judgments— -No  jhreamnirtion  is  Indiflged  tot  FaTor  of  Beeords  of 
Inferior  eourte;  the  authority  to  act  must  affirmatively  appear,  and 
whoever  sets  up  the  judgment  must  show  afBrmativelj  the  jurisdiction 
of  the  court,  p.  490. 

Cited  in  Northern  Pacific  etc.  Co.  t.  dtj  fA  Portland,  14  Or.  S7, 
13  Pac.  707,  holding  that  record  of  county  court  in  proceedings  to 
locate  a  road  should  affirmatively  show  that  the  law  has  been  strictly 
complied  with;  Willits  v.  Walter,  32  Or.  414,  52  Pac.  24,  applying  the 
rule  in  pleading  judgment  of  justice  court;  Munroe  v.  Thomas,  35 
Or.  175,  57  Pac.  420,  holding  that  jurisdiction  of  justice  must  affirm- 
atively appear  from  an  inspection  of  the  transcript  of  its  proceedings; 
Butenie  v.  Hamaker,  40  Or.  450,  67  Pae.  199,  holding  the  rule  in- 
applicable to  proceedings  of  county  oouxt  in  probate-  matters;  Mai- 
hear  County  v.  Carter,  $2  Or.  620,  98  Pae.  491,  applying  tha  rule  to 
complaint  on  bail  bond  and  recitals  in  sueh  bond;  Hunter  ▼.  Eddy, 

11  Mont.  264,  28  Pac.  300,  applying  the  rule  to  justice^  docket  entry 
which  stated  the  conclusions  of  the  justice  instead  of  tha  facts  show* 
ing  jurisdiction. 

Modified  in  Ashley  ▼.  Pick,'  53  Or.  414,  100  Pac.  1105,  on  account 
of  statute  changing  the  rule  of  pleading  ju.dgment  of  court  of  special 
jurisdiction. 

• 
10  Or.  401-494,  WOODWABD  T.  BAHSB. 

Judgment  by  Default  Entered  Before  Expiration  of  Time  to  an- 
swer is  voidable  only  and  not  subject  to  collateral  attack,  p.  493. 

Cited  in  Altman  ▼.  School  Dist.  No.  6,  35  Or.  88,  76  Am.  St.  Bep. 
468,  56  Pac.  292,  and  Ex  parte  Howard-Harrison  Iron  Co.,  119  Ala. 
489,  72  Am.  St.  Bep.  936,  24  South.  518,  reaffirming  the  role;  Mor- 
riU  V.  Morrill,  20  Or.  102,  23  Am.  St.  Bep.  95,  25  Pac.  364,  11  L.  B. 
A.  155,  to  point  that  erroneous  judgment  is  binding  until  reversed  or 
jomulled;  McFarlane  v.  Cornelius,  43  Or.  528,  74  Pac.  330,  holding 
voidable  judgment  good  on  collateral  attack;  Leonard  v.  Sparks,  63 
Mo.  App.  602,  holding  that  judgment  prematurely  entered  cannot  be 
-coUatezally  impeached. 

10  Or.  494-499,  PHILLIPS  T.  THOBP. 

Contract  Having  for  Its  Object  the  Dissolntioii  of  KsoEtlag^  or  the 
ifaeitttating  of  ^vorce  is  void,  p.  497. 
Or.  Not«t— 15 


\ 
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Cited  in  Loveren  v.  Loveren,  106  Gal.  512,  89  Pae.  802,  SmutseT  ^. 
Stimson,  9  Colo.  App.  327,  48  Pac.  315,  Stebbins  ▼.  Morris,  19  IbCoxit. 
122,  47  Pae.  645,  and  Shirk  v.  Shirk,  75  Mo.  App.  579,  appro^v^mg 
and  applying  the  rule;   Newman  v.  Freitas,  129  Gal.  289,  6X     ^«e. 
909,  50  li.  R.  A.  548,  holding  attorney's  contract  to  obtain  Ax-v^o-ree 
for  contingent  fee  yoid;  Birch  v.  Anthony,  109  Ga.  350,  77  Attb,     St. 
Bep.  379,  34  8.  £.  562,  holding  contract  to  dissolve  marriage  reJ-SL-fcxci^ 
illegal  and  void;  Blank  v.  Nohl,  112  Mo.  169,  20  S.  W.  479,  18     X^,     B. 
A.  350,  applying  the  role  to  agreement  not  to  move  for  neiv      'fcarial 
after  divorce  decree  wa»  granted;  Branson  v.  Branson,  76  Nel>.      7^1, 
107   N.   W.    1011,   dismissing   divorce   suit    on   ground  of   coU'u.sJ.oo; 
Palmer  v.  Palmer,  26  Utah,  47,  99  Am.  St.  Bep.  820,  72  Pac      8,      51 
L.  B.  A.  641,  construing  articles  of  separation  as  contract  to  f  ^<»  Jli- 
tate  divorce  and  holding  i^  vx>id.    Qited  in  notes  to  1X7  Am.  St^     JE2«p. 
524,  on  contracts,  consideration  for  which  has  partly  failed     <xw     is 
partly  illegal;  113  Am.  St.  Bep.  724,  725,  on  rule  of  pari  delicto. 

10  Or.  499-505,  SEABS  T.  ABBAM& 
This  case  has  not  been  cited. 

10  Or.  606-M7,  STATE  T.  EIBK. 
Criminal  Irfvw.— Person  Aiding  and  Abetting  OrimA  may  be  indi«^^ 

and  convicted  as  principal,  p.  507. 

Gited  in  State  v.  Steeves,  29  Or.  92,  48  Ifae.  949,  approv^^^^    ^^ 
rule;   State  ▼.  Branton,  83  Or.  540,  56  Pao.  268,  holding  tl^»^    ^^^ 
conviction  of  one  charged  as  principal  is  not  an  acquittal  of  ^'^^  ^a 
separately  charged  as  principal;  Albritton  v.  State,  32  Fla.    3 6^' 
South.  9i6|  to  point  that  offense  charged  against  all  parties     ^* 
same. 


10  Or.  607-510,  DE  FOBCE  T.  WELCH. 

Public   LandB. — The  Bights   of  Pnrchasen   of  Tide  Land^        f^A 
riparian  owners  was  recognized  by  the  state  by  the  act   9^     ^ 
giving  them  the  right  to  purchase  from  the  state,  p.  510.  . 

Distinguished  in  Wilson  v.  Shiveley,  11  Or.  219,  4  Pac.   3^^'         ] 
volving  only  the  right  of  the  riparian  owner  as  against  one    f  ^****  ^^ 
lenHy  rfpresentiiig  himself  to  be  such.    Gited  in  note  in  40  L««    ^' 
639,  on  right  to  erect  wharves. 

10  Or.  510-611,  OABO  V.  OBEOON  ft  O.  B.  00.  ^    ^ 

Process. — ^Betam  of  Substituted  Service  on  Oorporation  mn^^    * 

facts  which  confer  jurisdiction,  p.  510.  ^ 

Cited  in  Weaver  v.  Southern  Oregon  Go.,  30  Or.  850,  48  Pac.  X'^^j  * 
Hildebrand  v.  United  Artisans,  46  Or.  139,  114  Am.  St.  Bep.   ^^^\^ 
Pac.   349,   approving  rule;   Bailey   v.   Malheur  etc.   Go.,   36  O**-       ' 
57  Pac.  912,  stating  what  the  jurisdictional  facts  are. 

10  Or.-  OlS^MS;  XIKO  T.  BENTON  OOUNTT. 

Highways. — ^Notice  of  Preflenta;liO!n  .of  Petittcm  ia  enential 

diction  to  lay  out  a  road,  p.  513. 
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Critieifed  in  Tedder  ▼.  Karion  Goontj,  22  Or.  269,  29  Pae.  021,  as 
making  road  proceedings  too  strict  and  technical. 

Difltinffoished  in  Ames  ▼.  Union  Co.,  17  Or.  600,  22  Pae.  120,  where 
the  notice  was  given  and  it  was  eofllcientlj  specifio.  Cited  in  note  in 
26  Ij.  B.  A.  828,  on  diseontinaanee  or  vacation  of  highway  hj  acts  of 
anthoritiea. 

10  Or.  614-618,  OBEOON  B.  *  KAV.  CTO.  ▼.  OATB8. 

Ctaonishment. — Plaintiff  Acquires  No  Greater  Bights  against  the  gar- 
nishee than  his  debtor  had,  p.  615. 

Cited  in  Case  v.  Noyes,  16  Or.  332,  19  Pac.  106,  applying  the  role; 
Baker  ▼.  Eglin,  11  Or.  834,  8  Pac.  280,  holding  that  creditor  acquires 
no  greater  rights  against  garnishee  than  his  debtor  had;  Meier  t.  Hess, 
88  Or.  601,  32  Pac.  766,  holding  that  the  code  places  an  attaching 
creditor  in  the  same  position  as  a  bona  fide  pnrchaser. 

Equity. — ^Belief  will  be  Granted  When  Material  Facts  have  been  dis- 
covered since  the  trial  at  law  which  conld  not  by  ordinary  care  have 
been  discovered  before,  p.  618. 

Cited  in  Bader  v.  Barr,  87  Or.  467,  61  Pac.  1028,  applying  the  rule 
to  taxation  of  costs.  Cited  in  notes  in  30  L.  B.  A.  362,  on  injunctions 
againet  judgments  in  garnishment  proceedings;  80  L.  B.  A.  787,  790,  on 
injunctions  against  judgments  obtained  by  fraud,  accidenti  mistake, 
surprise  and  duress. 

10  Or.  619-4S21,  WELIB  T.  APPLEOATB. 

EzecntoiB  and  Admlnistraton. — Oomplalnt  Agalitfl  Administrator 
must  show  that  six  months  had  elapsed  after  the  granting  of  letters 
of  administration  before  the  suit  was  brought,  p.  520. 

Cited  in  Aiken  v.  Coolidge,  12  Or.  247,  6  Pac.  714,  intimating  that 
failure  to  allege  matters  of  this  kind  are  waived  by  failure  to  plead 
them  in  abatement. 

10  Or.  626-638»  STATE  t.  OHADWIOK. 

State  Secretary,  In  Allowing  Claims  Against  the  State,  is  the  judge 
between  the  citizen  and  the  state,  whose  duty  is  to  carefully  weigh 
and  examine  the  fact  and  law  and  he  is  not  responsible  for  mere  errors 
of  judgment,  p.  680. 

Cited  in  State  v.  Chadwick,  10  Or.  643,  appendix,  holding  secre- 
tary responsible  only  for  good  faith  and  ordinary  care  and  competency. 

10  Or.  539-548,  STATE  T.  OHAD^HEOK  (Mmkl}. 

This  case  has  not  been  cited. 

10  Or.  549-563,  KNIGHTON  T.  BUBNS  (Mem.). 

Constitutional  Law. — Obligation  of  Contracts  and  what  impairs  it, 
pp.  549-553. 

History. — ^This  is  the  first  judicial  opinion  ever  printed  west  of  the 
Bocky  Mountains;  it  was  decided  by  the  supreme  court  of  the  provi- 
sional government  of  Oregon  in  June,  1847. 
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OF  THB 


SUPREME   COURT 


OF  TB8 


TERRITORY  OF  UTAH. 


Bulb  1.  The  Olerk  of  this  Ooart  shall  keep  his  office 
at  the  place  where  the  sessions  of  this  court  are  held. 
Three  days  before  each  term^  he  shall  prepare  a  calendar 
for  each  member  of  the  Oourt^  and  one  for  the  bar,  wherein 
the  causes  brought  into  this  Court  shall  be  entered  in  the 
following  order,  viz: 

Jirst,  Causes  arising  nnder  laws  of  the  ITuited  States. 

Second*  Criminal  causes  arising  under  laws  of  the  Terri* 
toiy;  and 

Third.  All  others  in  the  order  of  the  filing  of  the 
transcript. 

And  in  the  titles  of  all  cases  in  this  Court/ the  plaintiffs 

below  shall  be  first  named. 

CaL  Bule  15. 

Cknirt  bound  by  its  own  Rules.     Hajison  ts. 

McCue,  48  Cal.  178.    45  CaL  269. 
Bule  1.    See  48  Cal.  42,  87. 

BaLB  2.  In  all  cases  where  an  appeal  shall  be  per- 
fected^ the  transcript  of  the  record  shall  be  filed  in  this 
Court   within   thirty  days   after    such   appeal    shall   have 
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been  perfected,  unless  further  time  be  allowed  by  the  Ooart^ 
or  one  of  the  Justices. 
-     Oal.  Bule  2. 

Courts  cannot  by  Rule  depriTe  one  of  statutoij 

right.    81  Cal.  108. 
This  Court  not  presumed  to  know  the  rules  ci 
lower  Coiuis.    82  CaL  655. 

Bulb  8.  If  a  transcript  be  not  filed  within  the  time 
prescribed  or  allowed,  the  appeal  may  be  dismissed,  02 
motion,  during  the  first  week  of  the  term,  without  notice, 
and  at  any  time  afterwards,  on  notice ;  a  canse  so  dii* 
missed,  without  notice,  may  be  restored  during  the  samt 
term,  on  notice  of  five  days  to  the  adverse  party,  and  for 
good  cause  shown ;  and  unless  so  restored,  the  dismissal 
shall  be  final,  and  a  bar  to  any  other  appeal  in  the  same 
cause. 

Oal.  Bule  8. 

See  2  CaL  10.    6  CaL  297.    25  CaL  599. 

Bulb  4.  On  such  motion,  there  shall  be  presented  to 
the  Oourt  the  certificate  of  the  Olerk  of  the  Court  below, 
under  the  seal  of  such  Oourt,  certifying  the  amount  or 
character  of  the  judgment ;  the  date  of  its  rendition ;  the 
fact  and  date  of  the  filing  of  the  statement  on  appeal,  if 
there  be  one ;  the  fact  and  date  of  filing  the  notice  of 
appeal,  and  the  fact,  date  and  mode  of  service  thereof;  the 
fact  and  date  of  filing  the  undertaking  on  i^peal,  and  that 
the  same  is  in  due  form ;  and  also  that  the  appellant  ha« 
received  a  certified  transcript  of  the  record,  or  that  he  has 
failed  to  request  one,  or,  if  he  has  made  such  request,  that 
he  has  failed  to  pay  or  tender  the  lawful  fees  therefor,  if 
the  same  have  been  demanded.  But  in  case  where  the 
transcript  has  been  certified  by  the  attorneys  of  the  respect- 
ive parties  as  hereinafter  provided,  the  fact  and  date 
thereof  may  be  shown  in  this  Oourt  by  affidavit  of  any  one 
of  them. 

Oal.  Bule  4. 

86  Oal.  127.    42  Cal.  629.    48  Cal.  54. 

Bulb  6.  All  transcripts  of  records  in  civil  causes  here- 
after sent  to  this  Oourt  shall  be  printed  on  unruled   white 
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paper,  of  the  size  and  style  now  used  in  the  Sapreaie 
Court  of  the  Uuited  States;  bat  the  jndge  who  tried  the 
cause  below^  may^  on  application  direct  that  a  printed 
transcript  be  dispensed  with. 

Cal.  Rule  5. 

43  Cal.  17a 

Bulb  6.  When  a  printed  transcript  is  nsed^  the  same 
shall  be  certified  to  be  correct  by  the  attorneys  of  the 
respectiye  parties,  or  by  the  Clerk  of  the  Court  from  which 
the  appeal  is  taken,  and  the  party  filing  the  same,  shall, 
at  the  same  time,  deposit  with  the  Clei'k  three  copies 
thereof  for  the  use  of  the  Court,  and  he  shall  also,  at  or 
before  filing  the  same,  serve  a  copy  thereof  upon  the  attor- 
ney of  the  adverse  party.  If  a  party  or  his  attorney  in 
any  case,  shall  present  to  the  attorney  of  the  adverse  party 
a  transcript  on  appeal,  either  printed  or  written,  and 
request  his  certificate  that  the  same  is  correct,  and  said 
attorney,  upon  such  request,  shall,  for  a  period  of  five  days, 
neglect  or  refuse  to  join  in  such  certificate,  or,  if  deemed 
by  him  incorrect,  shall  neglect  or  refuse,  for  a  like  period 
of  time,  to  serve  upon  the  party  making  such  request 
a  written  statement  of  the  particulars  in  which  the 
teansoript  tendered  is  incorrect,  or  upon  the  presentation  of 
the  transcript  6orrected  in  the  particulars  thus  specified, 
shall  still  neglect  or  refuse,  for  a  period  of  two  days,  to 
join  in  such  certificate,  the  cost  of  procuring  a  certificate 
of  the  Clerk  to  such  transcript,  shall  be  taxed  against  the 
parfy  whose  attorney  so  refuses  or  neglects,  and  may  be 
enforced  by  an  appropriate  order  without  regard  to  the 
final  disposition  of  the  cause.  A  party  filing  a  transcript, 
may,  at  his  option,  print  the  same,  or  transmit  to  the 
Clerk  of  this  Court,  the  record  authenticated  as  aforesaid, 
with  the  costs  of  printing  the  same,  and  the  Clerk  shall 
thereupon  caude  the  same  to  be  printed  and  certify  the 
printed  copies  required  to  be  correct.  The  expense  of 
printing  transcript  not  to  exceed  one  dollar  for  each  page 
may  be  taxed  as  other  costs.  The  pleadings,  proceedings 
and  papers  shall  be  chronologically  arranged  in  the  tran- 
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script  and  each  transcript  shall  be  prefaced  with  an  alpha- 
betical indez^  specifying  the  page  of  each  separate  paper^ 
order  or  proceeding,  and  of  the  testimony  of  each  witness. 

■ 

Cal.  Rules,  6,  10,  9. 

See  25  Cal.  618. 

Rule  7.  For  the  purpose  of  brevity,  the  Clerk  of  the 
Court  below,  or  the  attorneys  of  the  respectiye  parties, 
where  they  join  in  certifying  a  transcript,  may  omit  from 
the  transcript  the  formal  indorsements  on  papers,  except 
the  date  of  filing;  also  the  summons  where  the  parties 
have  appeared  generally  in  the  Courts  below,  and  there  is 
no  question  of  jurisdiction  of  their  persons;  also  all  repe- 
titions of  the  title  of  the  Court  and  cause  on  separate 
papers  after  the  pleadings  in  the  cause.  And  in  all  cases  at 
law,  where  the  appeal  is  from  any  special  order  made  after 
final  judgment  (except  on  motion  in  arrest  of  judgment 
and  for  a  new  trial),  it  shall  not  be  necessary  to  include  in 
the  transcript  the  entire  judgment  roll  in  the  case,  but  a 
transcript  of  the  final  judgment  and  of  the  motions  and 
papers  upon  which  the  same  was  heard,  together  with  a 
transcript  of  the  order  and  of  the  settled  or  agreed  state- 
ment, if  there  be  one,  shall  be  sufficient  for  a  review  of 
such  order.  A  folio  shall  be  computed  at  one  hundred 
words  (counting  each  figure  as  a  word),  and  their  number 
shall  be  computed  upon  the  record  as  a  whole,  and  not  upon 
each  separate  paper,  and  when  there  is  an  access  of  over 
fifty  words,  the  same  shall  be  computed  as  a  full  folio,  and 
when  there  is  an  excess  of  less  than  that  number,  it  shall 
not  be  computed.  Where  a  map  or  survey  forms  part  of 
the  transcript,  it  shall  not  be  necessary  to  furnish  more 
than  one  copy  thereof,  which  shall  be  annexed  to  the 
transcript  filed  in  this  Court;  and  reference  thereto  may  be 
made  in  other  copies  and  briefs.  The  appellant  shall  con- 
tract for  and  furnish  the  same,  and  if  entitled  to  costs, 
shall  be  allowed  reasonable  charges  for  the  same.  Evidence 
not  necessary  to  present  the  points  relied  on  upon  an 
appeal,  should    not   be    embodied   in  the  record,  and  in- 
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stead  of  incorporatlDg  in  the  record  copies  of  deeds  and 
other  inBtruments  of  writing,  on  which  no  question  of 
construction  arises,  a  brief  statement  of  the  character 
and  purport  of  the  instrument  should  be  given.  Costs 
shall  not  be  allowed  for  matter  unnecessarily  included  in 
the  record. 

Oal.  Kule  7,  11. 

Map.    See  Fzanklin  tb.  Goodwin,  81  Cal.  458. 

Btjle  8.    For   the  purpose  of  correcting  any  error   or 

defect  in  the  transcript,  either  party  may  suggest  the  same 

in  writing  to   this  Court,  specifying  such   error  or  defect, 

and    obtain   an  order   that    the  proper   Clerk  certify   the 

whole  or  part  of  the  record,  as   may  be  required  ;  or  the 

same   may  be  corrected  by  stipulation  of  counsel  in  open 

Court   before  argument.     If  the  attorney  of  the  adverse 

party  be  absent,  or  if  the  fact  of  the  alleged  error  be  con- 

troyerted  by  him,  the  suggestion  must  be  accompanied  by 

an  affidavit  showing  the  existence  of  the  error  or  defect 

alleged. 

Cal.  Eule  12. 

Wakeman  vs.  Coleman.  28  Cal.  68.    Hihn  vs. 

Curtis,  81  Cal.  398. 

Bulb  9.  Exceptions  or  objections  to  the  transcript^ 
statemeixt  or  undertaking  on  appeal^  to  the  notice  of  ap- 
peal, or  to  its  service  or  proof  of  service,  or  any  techni- 
cal objections  to  the  record,  affecting  the  right  of  the 
appellant  to  be  heard  on  the  merits  of  a  cause,  must  be 
taken  at  the  first  term  or  adjourned  term  after  the  tran- 
script is  filed,  and  must  be  specified  in  writing,  filed  at 
least  one  day  before  the  cause  called  for  argument,  or 
they  will  not  be  regarded.  Such  objections  must  be  pre- 
Bented  to  the  Court  before  any  argument  upon  the  merits 

Oal.  Bule  13. 

Lynch  vs.  Dunn,  84  Cal.  578.  Solomon  vs.  ReesK^ 

84  Cal.  28. 
Objections  not  waived,  by  failing  to  except  to 

the  record.    Todd  vs.  Winants,  86  CaL  181. 

Bulb  10.  All  motions  shall  be  in  writing,  subscribed 
by  counsel,  and  filed  by  the  Clerk,  and  in  cases  where  a 
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notice  of  motion  is  reqaired,  the  time  prescribed  therefor 
may  be  shortened  by  any  Justice^  of  the  Goort  as  well  as 
by  the  Court. 

See  Gal.  Bole  3. 

Bulb  11.  All  stipulations  and  agreements  of  parties  or 
their  attorneys  in  respect  to  a  cause  shall  be  reduced  to 
writing,  signed  by  them  and  filed  with  the  Glerk,  or  stated 
in  open  Court,  and  entered  by  the  Glerk;  otherwise  the 
lame  will  be  disregarded.  Gounsel  obtaining  any  order  or 
judgment,  may  be  required  by  the  Gourt  to  furnish  to  the 
Glerk  the  form  of  the  same. 

Bulb  12.  All  briefs  shall  be  printed,  and  counsel  shall 
file  with  the  Glerk,  for  each  Justice,  a  copy  of  their  points 
and  authorities  in  each  case,  before  the  commencement  of 
the  argument;  the  appellant  shall  serre  on  the  respondent 
a  copy  of  his  points  and  authorities  at  least  fiye  days  before 
the  hearing,  and  the  respondent  shall  serve  on  the  appellant 
a  copy  of  his  points  and  authorities  at  least  one  day  before 
the  hearing. 
Gal.  Bule  2. 

Bulb  13.  Any  cause  may  be  submitted  on  briefs,  by 
stipulation  filed  with  the  Glerk ;  and  either  party  may  sub- 
mit a  cause,  on  his  behalf,  on  brief  filed,  and  witiiout  oral 
argument. 

Bulb  16.  The  Glerk  shall  not  permit  any  record  or 
paper  to  be  taken  from  his  office  without  an  order  of  the 
Gourt,  or  by  one  of  the  Justices  for  his  own  use;  but  the 
same  shall  be  free  for  inspection  of  parties  and  their  attor> 
neys,  who  may  procure  or  make  copies  thereof^ 
GaL  Bule  24. 

tbaiM  16.  Gounsel  on  each  side  shall  be  allowed  one 
kour  to  be  divided  among  associates  as  they  may  desire, 
but  the  Gourt  will  in  special  cases  allow  further  time. 
Each  defendant  who  has  appeared  separately  in  the  Court 
below,  and  an  intervener  may  be  heard  through  his  own 
counsel. 

Gal.  Bule  18. 

Bulb  17.    All  opinions  of  the  Gourt  after  being  finally 
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oorrected,  shall  be  filed  with  and  recorded  by  the  Olerk, 
and  his  fees  therefor  shall  be  taxed  as  costs. 
Oal.   Rule  19. 

Bulb  18.  Where  a  judgment  or  decree  of  the  Court 
below  is  reyersed  or  modified^  a  certified  copy  of  the 
opinion  and  decision  in  the  case  shall  be  transmitted  with 
the  remittitur  to  the  Court  below.  In  each  case,  a  remit- 
titur shall  be  sent  to  the  Court  below  at  the  expiration  of 
ten  days  after  judgment,  unless  otherwise  directed  by  the 
Court,  or  proceedings  be  stayed  by  appeal  or  writ  of 
error. 

Cal.  Bule  23. 

Bulb  19.  All  motions  for  a  re-hearing  shall  be  upon 
petition,  which  shall  be  filed  within  ten  days  after  judgment 
shall  be  rendered.  When  filed  during  the  term,  it  shall 
operate  as  a  stay  of  proceedings,  until  a  decision  of  the 
motion,  or  until  further  order  of  the  Court. 

Cal.  Bule  21,  26. 

No  power  to  stay  proceedings,  to  obtain  citation 

or  writ  of  error  to  the  U.  8.  Supreme  Court 

85  Cal.  614. 
See  also  1  Gal.  198.    7  Cal.  880.    16  CaL  220.    10 

CaL589.    18  Cal.  28.    80  Cal.  458. 
Not  a  matter  of  right.    48  Cal.  178. 

Bulb  20.  In  cases  where  an  appeal  is  manifestly  for 
delay,  damages  may  be  allowed  to  the  respondent  at  a  rate 
not  exceeding  ten  per  cent,  upon  the  amount  of  the  judg- 
ment, in  the  discretion  of  the  Court. 

Bulb  21.  Applicants  for  admission  to  practice  as 
attorneys  and  counselors  of  this  Court,  shall  be  admitted* 
on  proof,  presented  at  the  time  of  application,  of  good 
moral  character,  and  on  the  favorable  report  of  an  examin- 
ing Committee  appointed  for  that  purpose;  or  on  the  pro- 
duction of  a  certificate  or  proof  of  previous  admission  to 
practice  in  the  highest  Court  of  any  State  or  other  Terri- 
tory of  the  United  States.  A  person  admitted  to  practice 
in  this  Court  shall  be  entitled  to  practice  in  all  Courts  in 
this  Territory. 

Cal.  Bule  1. 

Ex  parte  Snelling  44  Cal.  558.    22  CaL  818. 


8  Bulbs  of  thb  Supbeub  Coubt 

Bulb  22.  Any  party  aggrieved  may  appeal  from  a  jndg- 
meBt  of  a  Probate  Court  to  the  District  Court  of  the 
DiBtrict  embracing  the  county  where  such  Probate  Court  in 
held  at  any  time  within  six  months  after  the  rendition 
of  such  judgment,  in  the  same  manner  and  with  like  con- 
ditions and  provisions  as  are  now  made  by  law  for  appeal 
from  the  District  Courts  to  the  Supreme  Court,  the  pro- 
visions in  that  behalf  of  the  ''act  to  regulate  proceedings 
in  civil  cases  in  the  Courts  of  Justice^  of  this  Territory," 
etc,,  approved  February  17,  1870,  are  hereby  adopted  and 
made  applicable  to  such  appeals  from  the  Probate  Courts, 
mutatis  mutandis,  except  that  on  such  appeals,  causes  shall 
be  tried  de  novo  in  the  appellate  Court. 
See  Poland  Bill  section  8. 

KoTE.— This  rule  is  intended  to  supply  the  marir 
net  in  which  appeals  can  be  taken  from  the 
judgments  of  the  Probate  Court 

Rule  23  is  intended  to  provide  for  the  cases  in 
which  an  appeal  can  be  taken. 

Bulb  23.  An  appeal  may  be  taken  to  the  District  Court 
of  the  District  embracing  the  county  in  which  such  Probate 
Court  is  held,  from  an  order,  decree  or  judgment  of  said 
Probate  Court,  when  the  estate  or  amount  in  dispute 
exceeds  three  hundred  dollars,  in  the  following  cases, 
to-wit : 

1st.  For  or  against  granting  or  revoking  letters  testa- 
mentary, or  of  administration,  or  of  guardianship. 

2nd.     For  or.  against  admitting  a  will  to  probate. 
p    drd.    For  or  against  the  validity   of  a  will,  or  revoking 
the  probate  thereof. 

4th.  For  or  against  setting  apart  property  as  homestead* 
or  making  an  allowance  for  a  widow,  or  child,  or  children. 

5th.  For  or  against  directing  the  sale  or  conveyance  of 
real  estate. 

6th.  On  the  settlement  of  any  account  of  an  executor, 
administrator  or  guardian. 

7th.  For  or  against  declaring,  allowing  or  directing  the 
payment  of  a  debt,  claim,  legacy,  or  distributive  share. 

15  OaL  67L 
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Bulb  24.  Snch  appeal  may  be  taken  within  sixiy  days 
after  the  order,  decree,  or  judgment  is  made  and  entered, 
and  shall  be  by  filing  with  the  Clerk  of  snch  Probate 
Court,  a  notice  stating  the  appeal  from  the  order,  decree, 
or  judgment,  or  some  specific  part  or  parts  thereof,  and  by 
executing  an  undertaking  or  giving  surety  in  the  same  manner 
and  to  the  same  extent,  or  in  case  of  appeal  to  the  Supreme 
Court  Ifom  a  District  Court;  Provided,  that  in  cases  of 
appeal  by  an  executor  or  administrator,  who  has  given 
official  bonds,  no  additional  undertaking  need  be  given. 

Bulb  25.  The  trial  of  such  appeal  from  the  Probate 
Court  shall  be  de  novo  in  the  District  Court,  but  when  the 
appellant  in  his  notice  specified  only  some  specific  part  or 
parts  of  an  order,  decree  or  judgment  appealed  from  the 
trial  in  the  District  Court  shall  be  confined  to  the  part  or 
parts  so  specified,  and  the  balance  of  snch  order,  decree,  or 
judgment,  shall  stand  unaffected  by  such  appeal.  Appeals 
shall  be  allowed  from  the  orders,  decrees  and  judgments 
of  the  District  in  such  appeal  cases  to  the  Supreme  Court, 
in  the  same  manner  and  upon  the  same  terms  as  provided 
by  law  in  other  cases. 

Bulb  26.  From  all  orders,  decrees  or  judgments  speci- 
fied in  Eule  XXIII,  entered  since  the  23d  of  June,  1874, 
appeals  may  be  taken  in  the  manner  by  the  foregoing  rules 
provided^  within  sixty  days  from  the  publication  of  these 

rules. 

Bulee  20  to  26  inclusive  were  adopted  at  the 

June  Term,  1874. 


REPORTS  OF  CASES     • 

DSISBIIZIISD  IN 

THE  SUPREME   COURT 

OF  THE 

TERRITORY  OF  UTAH, 

VROX  THS 

ORGANIZATION   OF  THE   TERRITORY 

UP  TO  AlTD  INOLUDIKa 

THE  JUNE  TERM,  1876. 


THE    PEOPLE,  ftc.  Respondent,  v.  MOBO^   GREEK, 

Appellani. 

FOWBS8  or  ▲  Obaud  Just  qt  the  Distbict  Courts.— A  Qrand  Juiy 
sammoned  from  the  body  of  the  Judicial  District  in  which  the 
Court  is  held,  has  the  right  to  inquire  into  the  violations  of  the 
Territorial  criminal  laws,  co-extensive  with  the  District 

CONBTBUCnON  OV  SSCnON  17  OV  THB  AOT  Rboul^tino  tbb  Modb 
ow  PROCXDUBa  IN  Ckohnal  Casbs.— Section  17  of  '*  An  Act 
regulating  the  mode  of  procedure  in  criminal  cases,"  approved 
January  2l8t,  1808,  does  not  apply  to  proceedings  in  the  District 
Courts. 

Thb  CoHifON  Law  in  Fobcb  in  Utah.— Section  17,  of  the  Organic 
Act  of  Utah  Territory,  approved  September  9th,  1860,  extends 
the  Common  Law  over  the  Territory  of  Utah,  and  a  Grand  Jury 
impanneled  for  the  District  Courts  must  consist  of  twenty-three 
persons. 

Appeal  from  the  District  Court  of  the  First  (now  Third) 
Judicial  District,  Great  Salt  Lake  County. 
The  Defendant  was  indicted  in   October,  185S,  bj  the 
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Grand  Jury  of  said  District,  for  the  crime  of  an  assault 
with  intent  to  kill  and  murder  one  Nathan  Tanner,  and 
upon  the  trial  was  conficted  and  sentenced  to  imprison- 
ment for  the  term  of  six  months.  The  indictment  con- 
tained two  Counts,  and  the  Defendant  pleaded  '*  not  guilty" 
JUS  to  both.     The  verdict  was  as  follows: 

"  We,  the  jury,  find  a  verdict  of  guilty  on  the  second 
count  in  the  indictment  unanimously  by  imprisonment  for 
the  term  of  six  months.'*         A.  L.  Fullmer,  Foreman, 

The  Defendant  made  a  motion  in  arrest  of  judgment, 
which  was  overruled.  The  other  facts  are  stated  in  the 
opinion  of  the  Court. 

A,  W.  Babbitt,  Attorney  for  Appellant, 

Albert  Carrington,  Attorney  General,  for  Bespondeni 

Dbuhmond,  Justice,  delivered  the  opinion  of  the  Court: 

Upon  the  trial  of  this  cause  in  the  Court  below,  we  find 
the  following  bill  of  exceptions  was  taken,  a  proper  con- 
struction and  understanding  of  which  will  most  fully  and 
clearly  settle  all  the  points  and  questions  raised  in  this  case, 
to-wit: 

''  Be  it  remembered   that  on  the  trial   of  this  cause  A 

W.  Babbitt,  Esq.,  Attorney  for  the  prisoner,  moved  to  qnash 

the  indictment  on  the  ground  that  the  Jury  who  found  the 

Bill  of  Indictment  was  not  taken  from   the  body  of  Oreat 

Salt  Lake  County,  but  from  the  First  Judicial  District  of 

the  Territory  of   Utah,  which  motion  the  Court  overruled, 

holding  and  deciding  that  although  the  crime  charged  in 

the  indictment  was   against  the  laws  of   the  Territoiy  of 

Utah,  and  the  Court  was  doing  Territorial  business,  yet  its 

jurisdiction    was   co-extensive   with   the   District,  and  the 

Grand  Jury  had  a  right   to  inquire  into   the  violations  of 

the  Criminal  Laws  of  the  Territory  within  the  said  First 

Judicial  District.     To  which  the  defendant   excepted  and 

prays  the   Court   sign   and   seal    this    Bill    of   Exceptions, 

which  is  accordingly  done. 

J.  F.  EiKifEY,  Judge. 

Nov.  2d,  1856.  First  District.*' 
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It  seems  that  the  defendant  in  the  Gourt  below  moyed 
the  Gourt  to  qnash  the  indictment  on  the  ground  and 
for  the  reason  that  the  Grand  Jurors  who  found  the  bill 
of  indictment  were  from  the  body  of  the  First  Judicial 
District,  and  not  from  the  body  of  the  Gounty  of  Great 
Salt  Lake>  in  which  Gounty  it  is  alleged  the  crime  was 
oommittedi  and  in  support  of  his  position  relies  on  the 
17th  section  of  '^An  Act  regulating  the  mode  of  proce- 
dure in  criminal  cases/'  found  on  page  (459)  four  hun- 
dred and  fifty-nine  of  the  B.  S.  of  Utah,  1855.  The 
words  of  the  Statute  are:  '^When  necessary,  the  Gourt 
shall  issue  an  order  requiring  an  ofiBcer  to  summon 
fifteen  judicious  men,  residents  of  the  Gounty  for  a 
Grand  Jury,  who  shall  be  sworn  to  inquire  faithfully 
into  offences,  and  present  indictments  by  the  agreement 
of  at  least  twelve  of  their  number  against  offenders  who 
should  ^e  prosecuted;  and  the  foreman  shall  have  power 
to  Bwear  witnesses  and  compel  their  attendance/'  Were 
we  to  decide  this  Statute  of  the  Territory  of  Utah  to  be 
applicable  to  the  District  Gourts,  wo  would  make  a  deci- 
sion in  derogation  of  the  Common  Law,  which  is  most 
positively  extended  over  the  Territory  of  Utah  by  the 
express  language  of  the  Act  of  Gongress  providing  a 
Territorial  Government  for  Utah,  approved  September 
9th,  1850,  the  17th  section  of  which  was  relied  on  by 
the  plaintiff  in  error,  and  reads  as  follows,  viz:  "That 
the  Gonstitution  and  Laws  of  the  United  States,  are 
hereby  extended  over  and  declared  to  be  in  force  in  said 
Territory  of  Utah,  so  far  as  the  same  or  any  provision 
thereof  may  be  applicable. '^  We  are  most  fully  of  the 
opinion  that  the  jurisdiction  of  the  Gourt  is  co-extensive 
with  the  District,  and  that  it  is  competent  to  take  both 
Grand  and  Petit  Jurors  from  the  body  of  the  District, 
irrespective  of  the  county  in  which  the  crime  waa  com- 
mitted. Wo  are  further  of  the  opinion  that  the  Act  of 
the  Legislature  in  question  was  never  intended  by  the 
legislators,  or  the  most  obtuse  minds,  to  apply  in  any 
manner  possible  to   the  .Federal   or   District  ^urts,   and 
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to  glye  a  decision  of  that  kind  would  be  wholly  unwar- 
ranted in  the  history  of  adjudications  in  this  conntry;  a 
violation  of  the  spirit  and  most  express  prorisions  of  the 
Organic  Act  of  the  Territory  of  Utah,  and  an  entire  abro- 
gation of  all  the  authorities,  both  English  and  American, 
upon  the  rights  of  man  in  connection  with  the  boasted 
liberty  of  a  trial  by  Jury  from  the  vicinage  (most  clearly 
in  this  case  meaning  the  jurisdiction  of  the  Court).  From 
the  peculiar  phraseology  of  the  language  in  the  17th  aeotion 
of  the  Act  of  the  XT.  T.  Legislature,  we  cannot  come  to 
any  other  conclusion  than  that  the  Act  waa  intended  to 
apply  to  County  Courts,  and  to  County  Courts  only;  it 
oannot  by  any  rule  of  science  known  to  the  law,  nor  by 
only  forced  or  far  stretched  construction  of  the  English 
language,  be  made  to  apply  in  any  way  whatever  to  the 
Federal  District  Court.  But  we  hold  that  the  number  of 
Jurors  in  those  Courts  must  be  twenty-three  Grand  Jurors, 
as  at  Common .  Law,  and  no  act  of  the  Utah  Legislature 
made  in  derogation  thereof  can  take  away  that  law  or  that 
power.  It  is  fixed  by  the  Organic  Law  of  the  Territoiy, 
and  is  as  binding  in  all  its  efficacy  and  provisions  as  the 
Constitution  of  any  of  the  States  of  this  Union.  Indeed, 
the  Organic  Act  of  the  Territory  is  to  this  Territory  what 
a  Constitution  is  to  a  State,  and  all  laws  attempted  to  be 
passed  by  the  Legislature  must  strictly  comply  with  its 
provisions,  or  they  are  void  ah  initio,  and  no  length  of 
time  or  the  consent  of  parties  can  make  them  anything 
but  coram  non  judice.  The  Court  decided  correctly  in 
overruling  the  motion  to  quash  the  indictment. 

The  Counsel  for  the  appellant  in  his  argument  seemed 
to  be  quite  zealous  in  obtaining  a  decision  from  this  Court 
in  favor  of  the  enactments  of  the  Utah  Territorial  Legisla- 
ture, and  insisted  on  a  decision  on  the  Territorial  Laws  in 
this  case  under  the  provisions  and  spirit  of  Sec.  6  of  the 
Organic  Act  of  this  Territory.  That  part  of  the  seotioo 
relied  on  reads  as  follows:  ''And  be  it  further  enacted 
that  the  Legislative  power  of  said  Territory  shall  extend  to 
all  rightful  subjects  of  Legislation  consistent  with  the  Con* 
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fititntion  of  the  United  States  and  the  proyisions  of  this 
Act.''  To  say  that  men  unlearned  in  the  science  of  the 
law  are  competent  at  all  times,  although  ever  so  honest  or 
blessed -with  ever  so  many  heavenly  gifts  and  blessings^  to 
determine  the  technical  legal  bearing  and  proper  construction 
of  an  act  of  their  own  making,  or  the  law  of  Oongress,  is 
something  that  this  Court  cannot  concede.  The  law  must 
be  construed  by  men  learned  in  the  Law,  and  not  by  yirtne 
of  any  Priesthood,  and  while  we  are  willing  to  make  due 
and  proper  allowance  for  the  inexperience  of  the  Utah 
LegislatorSj  duty  to  the  law  of  the  land  and  particularly 
to  the  form  of  the  American  Judiciary  requires  us  to  say 
that  the  acts  of  the  Legislature  of  this  Territory  in  encroach- 
ing on  the  provisions  of  the  Organic  Act  are  unwarranted 
in  law.  They  have  no  right,  nor  indeed  can  they  increase 
or  diminish  the  powers  of  the  Federal  Courts  of  this  Ter- 
ritory. They  are  fixed,  to  be  altered  only  by  a  higher 
Legal  Tribunal  than  this  Court,  or  by  the  Congress  of  the 
United  States;  and  it  is  noonday  madness  to  contend  that 
the  Legislature  of  Utah  Territory  is  competent  in  power 
to  overthrow  that  instrument,  or  add  to,  or  take  from  its 
provisions.  We  can  see  no  analogy  in  legal  parlance, 
between  the  6th  section  of  the  Organic  Act,  and  the  act 
of  the  U.  T.  Legislature.  If  it  is  to  be  conceded  that  the 
doctrine  contended  for  by  the  Counsel  for  the  appellant  is 
the  true  doctrine,  then  the  Legislature  would  have  a  right 
to  say  as  they  virtually  have,  that  a  Orand  Jury  should 
consist  of  fifteen  men,  a  Petit  Jury  of  three  men,  and  a 
verdict  rendered  when  two  out  of  three,  or  eight  out  of 
twelve,  should  agree.  Thus  the  Legislature  has  attempted 
to  do.  See  B.  S.  1856,  page  134,  sec.  13.  Not  only  so, 
but  they  would  have  a  right  to  create  an  inferior  Court 
with  co-equal  jurisdiction  with  the  Federal  Courts,  to  cur- 
tail the  jurisdiction  of  the  Federal  Courts  and  confine  them 
to  chancery  causes  alone,  or  confine  them  to  law  and 
chancery  business  and  give  all  Criminal  business  to  inferior 
Courts,  or  confine  the  Federal  Courts  to  an  amount  limited 
in  dollars  and  cents,  and  all  beyond   that  amount  handed 
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oyer  to  an  inferior  Gonrt.  By  the  same  rule  of  legiskting 
and  the  same  rule  of  construction  the  Federal  Oourts  coald 
be  shorn  of  comparatiyely  all  the  powers  confirmed  upon 
them  by  the  American  Congress,  and  it  is  asking 'by  far 
too  much  of  this  or  any  other  Gourt  to  make  a  decision 
fraught  with  so  many  evils  and  pregnant  with  so  many 
disastrous  consequences.  The  spirit  of  the  Law,  reverence 
for  the  age  in  which  we  live,  and  regard  for  the  happiness 
of  unborn  millions,  as  well  as  a  duty  paramount  to  all  else 
which  we  owe  to  the  judiciary,  forbid  that  this  Gourt  should 
be  the  first  in  America  to  establish  a  doctrine  so  hateful  in 
its  features  and  so  repugnant  to  all  the  finer  feelings  of 
man  in  an  improved  and  scientific  age,  and  filled  with  all 
the  blasts  and  mildews  of  an  ever  intelligent  and  hopeful 
confiding  American  Judiciary. 

The  Appellant  relied  some  little  upon  some  other  author- 
ities, as  quoted  and  referred  to  in  this  opinion;  but  as  we 
deem  them  wholly  inapplicable  to  the  question  at  issue 
herein,  a  reference  to  or  a  discussion  of  them  is  deemed 
wholly  useless. 

True  it  is  that  there  was  another  bill  of  ezceptiona  in 
the  cajse  made  after  the  verdict  of  the  Petit  Juiy  was 
received,  and  to  the  same  tenor  and  effect  of  the  (me 
already  so  fully  discussed,  and  as  the  same  doctrine  and 
same  ruling  must  forcibly  apply  to  a  Petit  Jury  as  to  qual- 
ifications, age  and  vicinage,  as  to  a  Qrand  Jury,  we  deem 
it  unnecessary  to  say  anything  further  on  the  subject  of 
either  Grand  or  Petit  Jurors,  other  than  to  say  that  as  the 
jurisdiction  of  the  United  States  District  Judges  is  equal 
and  co-extensive  with  their  Districts,  it  is  proper  and  right 
to  select  both  from  the  body  of  the  entire  District  And 
the  force  of  this  rule  and  argument  is  the  more  apparent 
when  it  is  a  fact  notorious  that  there  are  many  unorgan- 
ized counties  in  this  Territory,  and  many  others  organized 
with  a  population  too  small  and  few  in  number  to  obtain 
a  Grand  Jury  of  twenty-three,  and  a  Petit  Jury  of  tweniy- 
four  competent  men.  The  reasoning  of  the  Gounsel  for  the 
Plaintiff  in  Error  might  apply   with   force  and  vitality  to 
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Probate  Ooarts  of  this  Territory^  were  they  legally 
ed  with  the  powers  which  the  legislature  of  the  Ter- 
r  of  Utah  have  sought  to  confer  upon  them  but  can- 
.pply  with  any  degree  of  legal  lore  to  the  Federal 
bs.  Upon  the  whole,  after  a  carefnl  examination  of  the 
arising  in  this  case,  and  a  due  examination  of  the 
d,  we  can  see  no  error  in  the  ruling  and  decisions 
I  in  the  Court  below.  We  are  of  opinion  that  that 
of  the  yerdiot  and  judgment  of  the  Court  below, 
h  relates  to  the  imprisonment  of  the  Defendant,  be  and 
)y  is  affirmed.  But  as  the  case  for  which  Green  was 
cted  seems  to  have  been  an  a^ravated  one,  this  Court 
remit  the  costs  of  the  prosecution,  botii  in  this  Court 
in  the  one  below.  It  is  therefore  ordered  by  this 
t  that  the  Defendant  be  conyeyed  to  the  Penitentiary 
tah  Territory  by  the  United  States  Marshal  of  this 
tory,  within  ten  days  from  this  date,  and  there  deliy- 
to  the  Warden  of  said  Penitentiary,  to  senre  for  and 
ig  six  months'  term  of  imprisonment  in  the  said  Pen* 
iary  of  Utah, 
dgment  affirmed. 


iLIAM   MURPHY,   Appellant,    v.    M.    A.    OABTEB, 

Eespondent. 

DiNOS  IN  AN  Action  fob  LmBL.— -In  an  action  for  libel 
rhere  the  Defendant  pleads  first  the  general  issue,  tilien  pleads 
pecially  matters  in  ayoidance,  the  matters  thus  pleaded  in 
.Yoidance,  although  impliedly  admittiDg  the  declaration  and 
QccnslBtent  with  the  general  issue,  does  not  supercede  the  neces- 
ity  of  Plaintiff  proving  the  allegations  of  his  complaint. 
Defendant  in  such  cases  has  the  right  at  Common  Law  not 
nly  to  plead,  but  on  the  trial  to  rely  upon  as  many  different 
Lef  enses  as  he  may  choose  to  put  upon  the  record. 
i  action  for  Libel  a  plea  of  the  general  issue,  and  the  pleas  of 
ustiiication,  are  not  inconsistent. 

ppEAL  from  the  District   Court  of  the  Third  Judidal 

net. 
3 
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The  facta  are  stated  in  the  opinion  of  the  Coorb 

O.  O.  Wilson,  O.  J.,  delivered  the  opinion  of  the  Oonrt 

The  original  complaint  in  this  oase  was  filed  in  the 
District  Gonrt  of  the  Third  Judicial  District  of  this  Terri- 
tory, July  25th,  1867,  to  which  the  Defendant  demnrred. 
The  Oonrt  sustained  the  demurrer,  and  gave  the  Plaintiff 
leave  to  file  amended  complaint,  which  having  been  filed, 
the  Defendant  by  his  Counsel  filed  as  answer  thereto,  three 
separate  and  distinct  pleas  as  follows,  to-wit:  First,  not 
guilty;  Second,  justification;  Third,  that  the  Plaintifl  has 
not  been  damaged  in  his  character  or  reputation  by  said 
libel  and  slander. 

To  these  pleas  the  Plaintiff  replied  separately.  There- 
upon, the  issues  being  joined,  the  cause  came  on  to  be  heard 
and  tried  before  Hon.  John  Titus,  Judge,  and  a  Jury 
empaneled  for  that  purpose  January  10th,  1868.  The 
Bespondent,  then  Plaintiff  below,  to  maintain  the  issues  on 
his  part»  opened  the  case  to  the  Jnry  and  read  the  plead- 
ings in  the  case,  viz.:  the  complaint,  answer,  and  repli- 
cation, and  thereupon  rested,  declining  to  introduce  any 
testimony,  claiming  that  the  Defendant  had  admitted  all 
the  material  allegations  of  the  complaint  by  his  said  plea 
of  justification.  The  Defendant  here  moved  the  Oonrt  for 
a  non  suit,  which  motion  was  then  and  there  overruled; 
the  Oonrt  holding  and  ruling  that  the  Defendant  should 
first  introduce  his  evidence  in  support  of  his  plea  of  justi- 
fication, also  at  the  same  time  ruling  that  the  said  plea  of 
justification,  notwithstanding  the  same  was  pleaded  in  con- 
nection with  the  general  issue,  was  an  admission  of  the 
publication  of  the  libel,  and  the  utterance  of  the  slander 
set  forth  in  the  complaint,  and  that  the  burden  of  proving 
the  issues  joined  was  on  the  Defendant.  To  all  of  which 
rulings  the  Defendant  then  and  there  excepted.  The  cause 
was  then  tried  in  conformity  with  the  said  rulings,  and 
the  Jury  found  a  verdict  for  the  Plaintiff  below  on  all  the 
issues  so  joined,  and  judgment  was  then  and  there  entered 
by  the  Oourt  on  said  verdict.    The  Defendant  below  brings 
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by  appeal  to  this  Courts  assigning  seyeral  errors; 
^ew  taken  by  this  Oonrt  of  the  said  rulings  of  the 
^low^  makes  it  unnecessary  to  disoass  any  of  the 
*or8  assigned. 

rat  question  which  seems  to  present  itself  to  the 
Dr  consideration^  is^  does  the  Defendant's  plea  of 
don  admit  the  publication  of  the  libel  and  the  utter- 
tlie  slander,  and  should  it  have  been  receiyed  as 
idence? 

proper  adjudication  of  this  question  leads  us  to  the 
ation  of  authorities,  bb  the  rule  must  be  established 
by  some  express  statute,  adjudication  expressly  on 
int,  or  by  a  continued  course  of  practice  for  a  long 
Bhowing  a  common  consent  and  general  understand- 
that  effect. 

borities  were  examined  by  the  Oourt  apparently  sus- 
7  both  sides  of  this  proposition,  and  must  therefore 
termined  by  the  weight  of  authority  and  what  seems 
)  Court  the  more  just  and  reasonable  ground  after  a 
nd  full  examination  of  the  same, 
e  rule  at  Common  Law  confined  the  Defendant  to  a 
3  plea,  consisting  of  a  single  matter  of  defence;  but 
stances  frequently  occur  in  which  there  existB  two  or 
I  distinct  grounds  of  defence  to  one  and  the  same 
md,  it  is  obyious  that  the  Common  Law  rule  must 
itimes  have  operated  unjustly  against  him,  inasmuch  as 
misapprehension  on  his  part  or  on  that  of  his  Counsel 
egard  to  the  law,  or  the  facts  of  the  case,  or  as  to  the 
itual  state  of  the  proofs,  might  sometimes  induce  him 
choose  an  unavailing  defence  in  preference  to  another 
ich  would  haye  been  successful,  and  thus  he  may  have 
n  subjected  to  a  recoyery,  then  the  right  of  the  con- 
versy  both  in  law  and  in  fact  was  on  his  side.  These 
iBiderationfl  no  doubt  occasioned  the  enactment  of  the 
itute  o!  4th  Anne  Chap.  16,  which  proyides  that  it  shall 
lawful  for  any  Defendant  in  any  action  or  suit,  with 
vfQ  of  the  Oourt,  to  plead  as  many  several  matters 
lereto  aa  he  shall  think  necessary  for  his  defence.    Under 
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this  statute  the  Defendant  may  plead  as  many  difeieDt 
pleas  (each  being  in  itself  eiiigle)  as  he  may  think  proper. 
When  several  pleas  in  bar  are  pleaded  in  virtue  of  this 
statute  to  one  and  the  same  things  each  of  them  is  treated 
and  operates  as  if  it  were  pleaded  alone.  It  being  an  estab- 
lished rule^  that  one  of  them  cannot^  in  the  language  of 
Chief  Justice  Wells,  "be  taken  in  to  help  or  destroy 
another/'  but  that  every  plea  must  stand  or  fall  by  itself; 
no  one  of  them,  therefore,  can  have  the  effect  of  dispens- 
ing with  the  proof  of  what  is  denied  by  another. 

Hence,  if  tha  Defendant  pleads  first  the  general  issue, 
^nd  then  pleads  specially  matter  in  avoidance,  which  im- 
pliedly confesses  the  declaration  (as  if  he  pleads  first  non 
eat  factum  and  adds  a  special  plea  of  usury,  duress, 
infancy,  payment,  &c.,  or  pleads  all  these  in  successiTe 
special  pleas,  or  pleads  iK)t  guilty,  and  then  special  matter 
of  justification  or  discharge);  the  matter  of  avoidance  thus 
pleaded,  though  inconsistent  with  the  general  issue,  does 
not  supercede  the  necessity  of  the  Plaintiff's  proving  his 
declaration,  for  a  contrary  rule  would  defeat  the  very  object 
of  the  statute,  which  manifestly  is  to  enable  the  Defendant 
not  only  to  plead,  but  on  the  trial  to  rely  upon  as  many 
different  defences  as  he  may  choose  to  put  upon  the 
record. 

Gould,  Pleadings  402,  Sec.  25,  and  cases  therein  cited. 

We  find  authorities  which  seem  to  settle  a  different 
rule  from  the  above.  In  15  Mass.,  in  case  of  Jackson  v. 
Stetson,  it  is  said  by  Justice  Jackson,  who  delivered  the 
opinion  of  the  Court,  that  ''when  the  Defendant  in  an 
action  for  slander  pleads  the  general  issue,  and  also  in 
justification  that  the  words  spoken  were  true,  the  Plaint- 
iff need  not  prove  the  speaking  of  the  words  upon  the 
trial  of  the  general  issue.''  And  c^ain  the  Court  held  in 
Ist  Pickering,  in  case  of  Alderman  v.  French,  page  1,  to 
the  same  doctrine,  with  this  distinction:  In  the  case  of 
Jaokson  v.  Stetson,  15  Mass.,  the  Court  laid  down  the 
rule  most  strongly  that  any  special  plea,  although  pleaded 
with  the  general  issue,  which   confesses  any   fact  hereto- 
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linied  bj  the  gener&l  isBiie,  thns  relieved  the  Flain- 
>m  proving  such  fact  under  the  general  iesne;  while 
t  Pickering,  the  opinion  being  dellTered  b;  the  Bame 

is  in  these  words:  "It  is  importutt  in  the  first 
.0  aecertain  precisely  the  point  in  qnestion;   and  this 

more  neceseary  as  the  opinion  expressed  on  the  former 
a  seems  to  hare  been  much  miennderetood.  It  is 
question  whether  an;  special  plea  in  confession  and 
ice  amonnts  to  an  admission  of  the  point  traversed 

general  iBsne.  Onr  practice  as  to  pleading  double, 
I  in  general  with  that  of  onr  Common  Law  Goarts 

United  States  and  in  England;  and  it  ccnld  not  be 
!;  believed  that  we  intended  in  this  snmmar;  manner 
r  at  once  the  whole  pmotice  in  this  particnlar.  The 
n  is  confined  to  the  case  where  the  Defendant 
!  and  explicitly  declares  and  alleges  a  certain  fact, 
tervards  in  the  same  cause  calls  on  the  PkintiS  to 
:hat  fact.  It  applies  not  to  pleas  and  avermente, 
are  to  common  intent  inconsistent,  but  such  as  are 
'  and  in  words  contradictory  to  each  other."  These 
les  seem  to  be  the  only  authorities  directly  in  point 
bold  to  this  rule,  and  after  a  careful  examination  of 
le  we  mnst  confess  we  have  entirely  failed  to  be 
:ed  that  either  the  reasoning  or  conclusions  of  the 
tre  correct,  while  on  the  other  side   we  find  aathor- 

reason  Jor  a  different  concInGion.  Iii  case  of  Oilly 
less,  2d  N.  H.  R.  89,  Justice  Woodbury  said  when 
g  of  the  rule  in  JackBon  v.  Stetson:  "It  was  ooq> 
>  immemorial  practice  as  well  as  authority."  Again 
Oevruz  B.  280,  Chief  Justice  Marshall  said  in  regard 
same  case:  "I  believe  it  stands  alone,  and  that  no 
decision  has  been  made  in  any  state  of  the  Union." 

also  said  by  Lord  Tenderdeti,  when  diBcussing  the 
lestion,  "that  it  would  be  contrary  to  all  the  prao- 
my  experience,  and  I  believe  in  the  experience  of 
mtleman  at  the  bar  to  hold  that  the  statements  in  a 
plea  may  be  given  in  evidence  under  the  general 
Permit  the  Court  here  to  say  that  we  do  not  rc^iard 
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the  Mafls.  oases  as  entitled  to  the  same  consideration  as  ve 
otherwise  would  bat  for  this^  that  the  Legislature  of  Mass. 
to  ayoid  the  effect  of  the  case  in  15  Mass.^  passed  an  act 
expressly  authorizing  such  special  pleas  to  be  pleaded  with 
the  general  issue;  but  notwithstanding  this  act  the  Conrta 
do  not  regard  it,  but  still  adhere  to  their  former  opinion. 

It  is  contended  that  under  the  statute  of  this  Terri- 
tory requiring  pleadings  to  be  under  oath,  these  two 
different  pleas  could  not  be  pleaded  at  the  same  time  for 
the  reason  that  one  is  repugnant  to  and  inconsistent 
with  the  other,  and  therefore  could  not  both  be  true. 
In  this  case  the  plea  of  not  guilty  is  the  plea  of  the  gen- 
eral issue,  and  the  Court  can  see  no  inconsistency  in  the 
plea  of  the  general  issue  and  the  plea  of  justification,  for 
if  the  Defendant  succeeds  in  proTing  the  justification,  he 
most  certainly  is  not  guilty  as  complained  of.  In  the 
opinion  of  the  Court,  if  the  Defendant  desires  to  prove 
the  truth  of  the  words  charged,  it  is  not  only  necesBary 
but  eminently  proper  that  he  should  plead  both  the 
general  issue  and  justification  as  under  the  general  issue 
he  could  proye  many  things  that  could  not  be  proTed 
under  the  plea  of  justification.  For  instance,  he  could 
under  the  general  issue  introduce  evidence  of  general 
bad  character  of  the  Plaintiff  (for  if  the  justification 
should  fail  the  quantum  of  damages  would  still  remain). 
Also  he  could  prove  that  the  words  were  spoken  on  a 
justifiable  occasion;  that  he  was  insane  when  the  words 
were  spoken;  that  the  words  were  spoken  in  the  heat 
of  passion,  or  that  he  offered  at  the  time  and  place  an 
explanation  of  the  words  used,  all  in  mitigation  of 
damages. 

4  Scam.  43.  2  Starkie  Ev.  216  and  270,  and  cases 
there  cited.  6  Blackf.  150  and  55.  2  Cowen  811.  4  Mich. 
409.  10  Iowa  657.  5  Ind.  426.  3  Ind.  518.  8  Blackf.  462. 
7  Ind.  440.    4  Iowa  453.     17  Ills.  71.     18  Md.  177. 

Under  the  plea  of  the  general  issue  he  could  not  give 
in  evidence  the  truth  of  the  matter,  or  any  part  of  it, 
even  in  mitigation  of  damages,  but  must  justify  specially. 
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lit.  PI.  494.  13  JohDBon  479.  14  Bis.  469.  4 
530.    3  Ind.  115. 

erefore  appears  to  the  Court  that  the  Defendant  in 
kses  should  not  onlj  be  permitted  to  plead  the  general 
mt  the  plea  of  juBtlfication  at  one  and  the  same  time, 
:  thereby  endangering  any  of  hie  rights,  for  although 
ht  not  fally  joati^  noder  his  plea,  etill  the  word* 
have  been  Bpoken  under  circnmetancee  which  if  shown 
:he  general  iasne  wonld  greatly  mitigato  the  damages. 
1  Eatiefied  that  this  is  the  only  correct  rule,  and  it 

0  have  been  adopted  and  adhered  to  ever  since  the 
of  Anne  by  all  Courts  both  in  England  and  in  the 

States,   except  in   Mass.,    and  where  the    rules    of 

1  have  been  regulated  bj  some  local  statute.  In  the 
of  such  statute  in   this   Territory   the   Court  feels 

to  adhere  to  the  well  eBtablished  mles  of  pleading 
United  States  Conrts.  Therefore,  in  the  case  at  bar, 
t  hold  that  the  Court  below  erred  in  holding  the 
justification  to  admit  the  publication  of  the  libel 
3  utterances  of  the  slander  complained  of.    In  the 

the  authorities  and  the  reasons  herein  stated,  the 
nt  of  the  Conrt  below  most  be  rerersed  and  the 
-emanded.  Bat  as  the  error  for  which  the  cause 
I  revelled  seems  to  have  been  more  the  fault  of  the 
ban  of  the  parties,  we  feel  it  to  be  but  jnstioe  that 
rty  should  pay  his  own  costfi  in  this  Court, 
judgment  is   therefore   reversed,  each   party  paying 

costs  in  this  Court,  and  remanded  tot-  a  rehearing 
msistent  with  this  opinion. 
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may  be  aireeted  on  complaint  made,  and  upon  proper 
^nce  may  be  held  for  a  crime  committed  in  onotlier  State  or 
tory,  a  sufficient  leogtb  of  time  to  commtmicato  with  the 
utive  of  such  State  or  Tenribu7,  ti^ora  demand  made  bjr 
Execnttve. 
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AfpIiIOatiok  of  Petitioner,  who  waa  under  arrest^  for 
his  discharge.  The  facts  are  stated  in  the  opinion  of  the 
Goart 

Titus,  0.  J.,  delivered  the  opinion: 

William  Bomanes  was  charged,  on  the  6th  of  September 
last,  before  the  Judge  of  the  Third  Judicial  District  of  the 
Territory  of  Utah,  with  the  willful,  deliberate  and 
unprovoked  murder  of  two  unoffending  men  in  Dakota. 
The  testimony,  which  was  strongly  prima  facie,  was  kid 
before  the  Governor  of  Utah,  and  by  him  submitted  to  the 
Governor  of  Dakota.  The  prisoner  was  committed  to 
custody  here  to  await  the  action  of  the  latter  Executive, 
and  upon  these  facts  and  proceedings  the  accuaed  presentB 
his  petition,  denying  the  legality  of  his  restraint  and 
asking  for  his  discharge. 

Upon  this  question,  it  may  be  submitted  as  a  law  of 
nature,  and  therefore  of  universal  obligation,  that  men, 
whether  individually  or  in  mass,  are  not  bound  to  associate 
with  murderers;  and  that  nations  and  States,  as  well  ae 
those  charged  with  the  police  powers  of  Territories,  such  as 
those  of  the  United  States,  may  expel  or  repel  them  fram 
their  borders. 

The  first  murderer  was  regarded  by  himself,  and  it  seems 
by  others,  as  an  outcast  whom  any  man  might  slay.  Gen. 
IV.  14. 

And  nations  and  States  may  remove  or  expel  murderers, 
as  well  as  other  criminals  from  their  territories.  Kent's 
Goms.  Vol.  1,  passim;  Vattel  Book  2,  Oh.  8,  Sec.  100; 
New  York  v.  Miln,  11  Peters  102;  Holmes  v*  Jennison^ 
14.  Peters  540;  Ogden  v.  Gibbons,  9  Wheaton  199;  License 
Cases,  6  Howard  504;  Passenger  Oases,  7  Howard  283. 

The  power  to  prevent,  to  punish,  to  repel  and  to  remove 
crime  and  criminals,  arises,  it  is  submitted,  from  the 
universal  law  of  self  preservation  and  self  proteotioii, 
and  it  may  in  all  cases  be  exercised  in  some  effective  way 
by  those  who  wield  the  police  forces  of  the  commnnitv. 
And  those  who  ask  us  te  deny  this  power  to  Utah,  and 
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■tier  Teiritoriea  ot  the  United  States,  mtiet  confront 
iregoing  principles  and  precedents,    as   well   as   many 

equally  anthoritatiTe. 

it  IB  hardly  possible  to  resist  the  conclusion  that  aU 
?s  of  the  United  States,  relating  to  the  arrest  and 
ry  of  fngitives  from  justice  as  well  as  other  criminals, 
to  this  case. 

Act  of  Congress,  Sept.  U.  1769,  see.  33,  First  Stat- 
t  Large,  p.  9,  proyidet  that:  "For  any  crime  or 
3  against  the  United  States,  the  offender  may  by  an; 
i  or  Judge  of  the  United  States,  or  by   any  Justice 

Peace  or  Magistrate  of  any  ot  the  United  States, 
he  may  be  fonnd,  a^treeably  to  the  nsnal  mode  of ' 
)  against  offenders  in  mch  State,  and  at  the  expense 

United  States,  be  arrested  and  imprisoned,  or  bailed 

case  may  be,  for  trial  before  snch  Court  of  the 
States,    as    by  that   act  has  cognizance  of  the 

the  same  act  directs  the  removal  of  offenders  thos 
i  in  other  distriots,  into  the  districts  where  they  are 
;ried. 

Act  of  OongresB,  Feb.  13.  1793,  Seo.  1,  First  Stat. 
le,  p.  302,  regarding  fugitives  from  justice,  provides, 
"  WlieneTer  the  Exeontive  of  any  State  of  the 
or  of  either  of  the  Territories  northwest  or  soath 
Ohio,  shall  demand  any  person  as  a  fngitive  from 
of  the  EzecntiTe  authority  of  any  State  or  Terri- 
)  which  such  person  shall  have  fled,  and  shall  moreorer 
i  the  copy  of  an  indictment  fonnd,  or  aftidaTit  made 
a  Magistrate  of  any  State  o^  Territory  as  aforesaid, 
g  the  person  so  demanded  with  having  committed 
felony,  or  other  crime,  be  shall  be  arrested  and 
and  notice  ot  the  arrest  be  given  to  the  Executive 
ty  making  such  demand." 

a  Magistrate,  on  proper  evidence,  has  power  to  order 
3st  of  a  fugitive  from  justice  before  demand;  and  to 
him  nntil  a  requisition  can  be  made  apon  the 
re  of  the  State,  to  which  he  has  fled.    Comm.   v. 
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Deacon,  10  S.  and  B.  135 ;  DoVs  Case,  6  Harris  89;  Phik 
B.  234;  Hyer'a  Case,  Phila.  Qaar.  Sess.;  8  Zabar.  311; 
The  State  v.  Buzine,  4  Harrington  672;  Clark's  Case,  9 
Wendell  221;  Goodhue's  Case,  1  City  Hall  Boo.  153; 
Gardner's  Case,  2  John's  477;  Comm.  v.  Wilson^  Phila. 
Bee.  80. 

The  affidavit,  when  that  form  of  evidence  accompaniei 
the  requisition,  must  be  sufficient  to  justify  the  commit- 
ment of  the  accused  to  answer  the  charge.  6  Penn.  L  J. 
414,  418.  And  it  must  allege  that  the  party  is  a  fogitiTe 
from  justice.  Ex  parte  Smith  8,  McLean  131,  182;  Fetter's 
Case,  8  Zabr.  311;  Hayward's  Case,  1  Sandf.  8.  O.  701; 
Legant  v.  Michael,  2  Carter  896. 

By  these  constructions  of  the  act  last  cited,  the  jdlega> 
gation  of  the  flight  of  the  accused  is  required  to  be  made 
only  in  the  affidavit  of  the  power  demanding  his  arrest  and 
delivery,  and  nowhere  else. 

The  skulking  haste,  the  shifting  evasions,  and  the  alrink* 
ing  alarm,  though  frequent  consequences,  are  no  part  of 
the  crime,  and  they  need  not  elsewhere  appear  in  any  of 
its  manifestations  or  averments.  And  the  statement  cf  the 
^ight  is  requred  there  only  to  conform  to  the  mere  letter 
of  the  statute. 

If  a  man  commits  a  crime,  in  a  State  or  Territory  not 
his  own,  and  then  deliberately,  openly  and  defiantly,  by 
the  ordinary  mode  of  travel,  return  to  his  u»ual  home  in 
some  other  State  or  Territory,  he  cannot  be  said,  in  any 
actual  specific  sense,  to  be  a  fugitive  from  justice.  Cei^ 
structively,  however,  any  one  who  commits  a  crime  is  a 
fugitive  from  justice  from  the  moment  he  does  so,  nntil 
the  hand  of  justice  shall  sieze  or  her  mandate  shall  incar- 
cerate him;  and  this  implied  conformity  is  all  that  the 
law  really  requires.  If  any  of  the  characteristics  oi  the 
fugitive  were  an  indispensable  part  of  the  crime,  or  ceoes- 
sary  to  its  punishment,  then  the  monster  who  could 
perpetrate  a  crime,  however  atrocious,  and  feel  none  of 
the  pangs  of  guilt,  but  even  act  as  if  he  were  entirely 
innocent,  would  escape  by  his  own  insensibility  and 
hardihood. 
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he  application  of  these  etatntes  to  the  Territories  of  the 
ted  States,  is  not  only  fit  and  proper,  bat  it  relieyes  a 
e  necessity,  which  without  such  application  must  exist 
nr  Territorial  laws  and  intercourse. 

e  are  not,  however,  left  to  conjecture  the  application 
ae  laws  aboye  cited  to  the  Territory  of  Utah;  for  its 
aic  law  provides:  *^  Sec.  17.  That  the  Constitution 
Laws  of  the  United  States  are  (thereby)  extended  oyer 
declared  io  le  in  force  in  said  Territory  of  Utah,  so 
&  the  same  or  any  provision  of  them  shall  be  applica- 
'  Congress  has  thus  positively  extended  the  Constitu* 
and  Laws  of  the  United  States,  and  the  statutes  above 
,  which  are  obviously  applicable  among  them,  over  the 
tory  of  Utah.  And  it  has  not  given  them  to  this 
tory  as  mere  abstractions,  awaiting  legislatiye  applicap 
but  it  has  declared  that  they  shall  be  in  farce;  that 
ey  shall  be  applicable  and  applied  in  all  proper  cases, 
me  power  then  and  still  existing  in  the  Territory  of 
,  able  and  authorized  to  administer  them,  so  far  as 
or  any  provision  of  them  are  applicable  at  all.  That 
*,  it  is  submitted,  can  be  no  other  than  that  of  those 
ed  with  the  administration  of  its  police  regulations, 
g  these  are  the  District  Judges,  who,  both  by  the 
)  of  their  functions  and  the  letter  of  the  law,  are 
jervators  of  the  peace." 

ally  it  may  be  added,  the  poor  murderer  has  none  of 
ghts  of  personal  liberty  left  him.  They  fall  with  his 
And  his  offence  not  being  bailable,  the  only  right 
the  law  recognizes  as  his,  is  that  of  legal  trial,  which 
ns  him  to  imprisonment  as  enduring  as  his  life,  or  to  a 
ture  grave  by  the  death  penalty  and  the  scaffold. 

case  presented  appears,  hence,  to  be  entirely  proper 
I  action  of  the  authorities  here,  and  the  law  of  its  dis- 
n  clear. 

offence  with  which  the  prisoner  William  Bomanes 
^ed  not  being  bailable,  he  ought  to  remain  in  custody 
nt  time  to  hear  from  the  Executive  of  Dakota. 
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And  his  application  is  therefore  denied^  and  his  petition  dis- 
missed* 


E.  N.  BASKIN  AND  S.  De WOLFE,  Respondents,  r.  W.  8. 

GODBB  et  al,  Appellants. 

When  Subbty  Disgharobd.— When  the  payee  of  a  note  giTes  the 
principal  an  extension  of  time  for  the  payment  thereof,  for  a 
valuable  consideration  without  the  consent  of  the  surety,  the 
latter  is  thereby  discharged  from  further  liability. 

PLBADma  IN  Answbr. — An  allegation  in  the  answer  "that  Defend- 
ant is  informed  and  beUevee  that  the  time  of  payment  of  said 
note  was  extended,"  &c.,  is  not  a  sufficient  allegation  of  the  fact 
of  extension. 

Note  Evidence  op  Principal  Only.— A  promissory  note  is  evi- 
dence of  the  principal  amount  only,  and  the  interest  thereon 
must  be  proven  at  the  time  of  judgment. 

JunoMENT  on  a  Note  How  Taebn.— Judgment  on  a  promissoiy 
note  must  be  entered  for  Uie  aggregate  amount  of  principal  and 
interest  due  at  the  time  of  rendition  of  the  judgment,  otherwise 
the  same  will  be  invalid. 

Afpbal  from  the  District  Court  of  the  Third  Judicial 
District. 

The  facts  are  stated  in  the  opinion  of  the  Gonrt. 

Marshall  d  Carter  for  Appellants. 
Baskin  d  De  Wolfe  for  Bespondents. 

HoQE,  Justice,  delivered  the  opinion  of  the  Court 

This  was  a  suit  on  a  promissory  note  against  Howard 
Livingstone,  Josiah  Biley  and  W.  S.  Godbe>  for  $2,500 
with  interest,  after  maturity,  at  the  rate  of  five  per  cent, 
per  month,  payable  to  John  W.  Kerr  &  Co.,  and  by  them 
assigned  to  the  Eespondents. 

W.  S.  Godbe,  the  only  Defendant  below  who  was  served 
with  process,  filed  his  separate  answer,  setting  up  as  a 
defence  to  the  action  that  he  was  surety  on  said  note, 
and  that  John  W.  Eerr  ft  Co.,  were  so  informed  at 
the  time  of  receiving  the  same,  and  accepted  it  with  all 
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leqaences.  He  farther  bsjb  that  after  the  ma- 
d  Dote,  JohB  W.  Eerr,  one  of  the  payees  of 
tended  the   time  of   payment  to   Hovard  Lir- 

0  was  the  principal,  for  a  fixed  period  and  for 
on  to  the  said  Kerr,  paid  by  him  and  alleging 

1  of  time  gives  to  be  withoat  the  consent  of 
t. 

Gwer  a  general  demnrrer  ma  filed  by  Beq>on< 

ig   that   the   answer  does  not   disolose  a  BufB- 

)f  defence.     The  demurrer  wae  BOGtained  by  the  . 

,  and  the  following  judgment  was  entered  itit 

): 

>on  it  was  ordered  and  adjudged   by  the  Gonrt 

PlaintifFs  bave  and  recoyer  of  and  from  l^e  aaid 
le  Bum  of  13,600,  with  interest  thweon,  at  the 
>er  cent,  per  month  till  paid,  from  April  IStb, 
;f  with  ooats  of  suit,  taxed  at  910,  and  that 
ae  therefor." 

judgment  Qodbe  appeals,  and  assigns  as  error 
'  the  Conrt  below  in  Bustaining  the  demurrer, 
1  known  rule  of  law  that  a  demurrer  coofeseeB 
\n  that  are  well  pleaded.  The  allegation  tihAt 
surety  being  ButBciently  oertaio,  the  denorrer 
t  fact 

rment  of  extension  of  time  to  the  principal  in 
iufBoiently  alleged,  there  can  be  no  doubt  that 
a  good   defence  to  an   action   if  pleaded   by  a 

e  faaa  been  given  to  the  principal  in  a  note  for 
I,  and  a  good  or  valuable  oonsideration  without 
)f  the  surely,  by  every  known  principle  of  law, 
1  discharged.  Bange  t>.  Strong,  7  Hill  S60. 
McGraw,  25  His.  108. 

ne  seems  to  be  well  uttled  that  the  exben- 
and  the  giving  of  a  further  day  of  payment 
or,  by  a  binding  and  valid  agreement  with  th« 
I  principol  debtor,  and  without  the  aiBeot  of 
iscbargea  the  latter  from  liability  on  the  ooc- 
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tract.  Davis  v.  The  People^  2  Gill  638.  Warner  v.  Cnin, 
20  His.  151.    Montigae  v.  Mitchell,  28  His.  485. 

The  only  question  remains,  is  the  allegation  of  the  exten- 
sion of  time  sufficiently  pleaded  and  certain  ?  It  is  clmed 
that  under  our  statute.  Section  7,  of  the  Judiciary  Act, 
abolishes  all  technical  forms  of  actions  and  pleadings.  Sec- 
tion 8  of  the  same  act  requires  every  pleading  to  disclose  a 
substantial  cause  of  action  or  defense,  and  if  it  does  not  it 
is  therefore  demurrable. 

.  There  is  in  the  opinion  of  the  Court  no  sufficient  allega- 
tion in  the  answer  that  the  time  of  payment  of  the  note 
sued  on  was  extended  to  Howard  Livingstone,  who  waa  the 
principal. 

The  answer  is  as  follows:  ''For  a  further  answer  he  says 
he  is  informed  and  believes  that  the  time  of  payment  of 
said  note  was  extended,  &q.'^  This  is  not  such  an  STer- 
ment  as  could  be  traversed  by  the  Plaintifis,  there  being 
nothing  in  this  allegation  upon  which  they  could  take 
issue.  The  Appellant  might  have  been  so  informed  and 
believed  it  to  be  true,  that  the  time  of  payment  had  been 
extended. 

The  answer  is  defective  in  the  above  particulars,  it  being 
necessary  that  the  extension  of  time  of  payment  should  be 
positively  averred  in  the  answer. 

The  .Oourt  below  did  not  err  in  sustaining  the  demoireri 
and  if  there  was  a  valid  judgment  in  this  case  we  would 
affirm  the  same.  A  judgment  to  be  valid  must  be  for  a 
fixed  and  definite  amount.  The  record  shows  that  the  in- 
terest on  the  note  was  not  computed  from  the  time  of  its 
maturity  on  the  13th  day  of  April,  1866,  to  the  date  of 
rendering  the  judgment,  leaving  it  open  in  this  partioolar 
for  some  other  party  to  make  such  computation  and  collect 
whatever  such  person  might  say  that  amount  was. 

In  the  absence  of  any  statute  on  the  subject  the  note 
is  only  evidence  of  the  amount  of  principal  due.  The  in- 
terest due  at  the  time  of  rendition  of  the  judgment 
should  be  proven  by  other  testimony,  unless  the  parties 
agree  to  the  amount,  and  then  judgment  should  be  for  the 
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amount  of  principal  and  interest  due  to  that 
note  by  operation  of  law  becomes  merged  in  the 
and  the  contract  of  the  parties  is  then  at  an 
i  Court  has  no  power  to  extend  the  contract 
)  judgment. '  Without  hearing  the  testimony  the 
d  not  render  such  judgment  as  the  Court  below 
e  rendered^  as  under  the  statute.  Sec.  8,  page 
ht  have  done. 

imanded  to  the  District  Court,  with  privilege  to 
9  to  amend  their  pleadings  on  payment  of  the 
Lis  Court  by  Appellant. 


HNGHAM,    AppOlawt,    v.    BOBINSON    ft 
THATCHEB,    Respondents. 

ixnr  PsHDiKa  ▲  Bab.— The  fact  that  imother  suit  is 
I  between  the  same  parties,  fat  the  same  cause  of  action 
art  of  competent  jurisdiedon^  although  in  anofJier  Tecri- 
ill  operate  as  a  Bar  to  the  prosecution  of  the  action  in  this 

from  the  District  Court  of  the  Third  Judicial 


10th  day  of  August,  1866,  the  Plaintiff  Cunning- 
menced  an  action  in  the  Probate  Court  of  Sidt 
inty,  to  recover  from  the  Defendants  the  sum  of 
3and  dollars  for  work  and  labor,  in  transporting 
m  Salt  Lake  City  to  Virginia  City,  M.  T.  At 
of  the  commencement  of  said  suit,  there  was  pend- 
he  District  Court  of  Montana,  held  at  Virginia 
action  wherein  Thatcher  ft  Bobinson  had  brought 
ist  said  Cunningham  for  damages  for  the  unskill- 
legligent  transportation  of  the  goods  mentioned  in 
)laint  in  this  action. 

3  suit  for  damages  in  Montana,  the  Plaintiff  herein, 
lam,  bad  filed  answer,  claiming  as  a  set-off  the 
1698,  being  the  amount  of  freight  due  Cunning- 
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ham;  and  the  said  suit  being  still  nndetormiDed,  the 
Defendants  pleaded  the  pendency  of  the  action  in  Montana 
in  bar  to  further  proceedings  in  this  action. 

Plaintiff  demurred  to  the  answer.  Demurrer  sustained, 
and  on  the  trial  judgment  was  rendered  for  Cunningham 
in  the  sum  of  $698.  The  District  Courts  on  appeal^  reveiBed 
the  judgment  of  the  Probate  Courts  and  Plaintiff  appeals. 

No  point  is  raised  in  the  record  as  to  the  right  of 
appeal  from  the  Probate  to  the  District  Courts  nor  is  the 
want  of  jurisdiction  in  the  Probate  Court  referred  to  bj 
either  party. 

Per  Curiam: — 

An  inspection  of  the  transcript  of  the  record  and  pro- 
ceedings in  the  case  of  Bobinson  &  Thatcher  v.  Cunning- 
ham, in  the  District  Court  of  Montana,  shows  clearly  that 
the  suit  in  Montana  was  pending  at  Hihe  time  this  suit  was 
oommenced  ia  Utah;  and  that  it  was  between  the  same 
parties;  and  that  the  same  cause  of  action  alleged  in  the 
Plaintiff's  complaint  here  was  involved  in  the  pleadings  in 
the  Court  of  Montana,  and  was  adjudicated  upon  in  that 
Court. 

It  is  difficult  to  see  what  pretext  the  Probate  Court 
could  find  for  rendering  judgment  for  ^  the  Plaintiff.  He 
had  litigated  his  cause  of  action  with  the  Defendants  in 
a  Court  of  competent  jurisdiction,  and  there  had  been 
rendered  against  him  and  in  favor  of  the  Defendants  a 
judgment  for  $1,600  and  costs. 

The  proceedings  in  the  Probate  Court  were  marked 
by  a  total  disregard  of  all  judicial  comity,  which  must 
exist  in  all  well  regulated  communities  and  Governments, 
without  which  there  can  be  no  safety  to  the  citizens  of  any 
State  or  District. 

The  Constitution  and  Laws  of  the  United  States  rela- 
tive to  the  effect  which  shall  be  given  in  our  States  to 
judicial  proceedings  in  another,  were  Wholly  disregarded. 
It  would  seem  that  no  ordinary  obliquity  of  the  human 
mind  could  have  produed  such  result. 


nent  of  the  District  Conrt,  rerersing  that  of 
Court,  moBt   be  affirmed,  and  it  is  Bo  ordered. 


5ERS,  Bespondent,  V.  J.  SmOOX,  JETEB 
rON  AKD  B.  H.  ifoBRIDE,  A^ptliantt. 

B  POS8EB8ION  OF  i.  Vkooser,  at  the  time  of  his 
anot  be  appropriated  bf  officers  who  have  him  in 
id  the  ssme,  althongh  talcen  from  falm  at  the  time  of 
ia  stiU  fait  proper^  and  nibjeot  to  liia  oidcr. 

rom    ths  Third   Judicial   District,   Salt  lAke 


378  appear  bjr  the  record. 

J.,  delivered  the  opinion  of  the  Ooart: 

from  the  record  in  this  caee  that  on  the  8Iet 
J,  Simcox,  one  of  the  Defendants,  wai  taken 
Clinton,  another  of  them,  and  a  Uagistrate  of 
jakfi  Cit;,  on  a  charge  of  Btealing  eeveral  horsei, 
b  he  had  sold  to  0.  B.  RickerB,  the  Plaintiff, 
rule  for  the  nim  of  $160,  and  that  theu  two 
anbeeqaently  taken  from  Hie  caid  Plaintiff  b; 
ae  stolen  property. 

r  appeare,  that  on  or  before  the  examination 
tlagiBtrate,  the  offlcen  had  taken  from  the  pria> 
m  of  1120,  and  placed  it  in  the  Magigtrate*! 
that  on  the  examination  the  aconsed  admitted 
part  of  the  money  he  had  reoeiTed  from  th« 
part  payment  for  the  horBea  Bold  to  him,  and 
:  it  night  be  returned. 

ill  fortjier  appears  that  on  or  about  the  time  of 
ktion,  the  Plaintiff  demanded  this  sum  of  4130 
from  Jeter  Olinton,  and  that  the  latter  refused 
b,  with  the  evaaion  that  "it  was  to  go  to  the 
»y  e 
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upon  these  facts  a  rule  was  taken  in  the  District  Conrt, 
of  the  Third  Jadieial  District  of  Utah^  upon  Simooz,  Olin- 
ton,  and  B.  H.  McBride,  the  third  Defendant^  who  claims 
to  be  a  Sheriff's  officer  from  Millard  County,  and  to  whom 
it  is  alleged  the  ^aid  sum  of  $120  was  paid,  to  show  cause 
why  it  should  not  be  paid^  to  the  Plaintiff,  Q.  B.  Bicken. 

Depositions  were  taken  in  the  case,  submitted  upon 
argument  to  the  District  Court,  and  upon  these  that  Court 
on  the  11th  of  July  last,  rendered  judgment  ordering 
the  said  Jeter  Clinton  to  pay  the  said  sum  of  $120  to  the 
Plaintiff,  and  on  appeal  brings  the  case  to  this  Court  for 
revision. 

The  proofi9  are  positive  and  unquestioned  that  the  said 
sum  of  $120  was  in  the  hands  of  the  Magistrate  at  the  time 
of  the  examination,  and  that  the  accused  then  requested  it 
to  be  paid  to  the  Plaintiff,  G.  B.  Bickers,  as  his,  or  right- 
fully his  due,  and  that  the  Plaintiff  himself  then  demanded 
this  money  as  his  own. 

J.  N.  Saokett,  a  disinterested  witness,  proves  this,  and  he 
is  almost  entirely  corroborated  by  William  Hyde,  a  police- 
man on  duty  at  the  time. 

From  all  that  appears  in  the  case  the  Plaintiff  was  right- 
fully entitled  to  the  said  sum  of  $120,  the  accused,  Sim- 
cox,  was  competent  to  dispose  of  it,  and  actually  did  direct 
its  payment  to  the  Plaintiff  as  belonging  or  due  to  him, 
and  Jeter  Clinton,  one  of  the  Defendants  then  having  its 
possession  or  control,  actually  prevented  this,  the  only  honest 
use  that  could  be  made  of  it 

The  reasons  assigned*  by  this  ''Conservator''  of  the 
peace,  as  he  calls  himself,  for  disallowing  this  money  to 
be  paid  to  the  Plaintiff,  are  neither  sufficient  in  hw  nor 
creditable  to  himself.  It  was  not  pretended  that  this 
money  was  stolen,  or  that  it  belonged  to  any  one  but  the 
prisoner  or  to  the  Plaintiff.  If  it  was  the  money  of  the 
latter,  it  ought  to  have  been  returned  to  him  as  his  own. 
If  it  was  the  money  of  the  prisoner,  as  the  debtor  of  the 
Plaintiff,  he  was  empowered  to  direct  the  payment;  and 
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I,  corroborated  m  it  waa  b;  are^  dronmstanM 

ought  to  bave  been  followed, 
ment  of  tbe  DiBtrict  Conrt  is  therefore  affirmed, 
squiring  Jeter  Clinton  to  pay  the   said   Btim   of 
B.  Ilickere  is  reiterated,  and  this  Coort  retains 
fore  it  to  direct  its  esecation. 


lABD   SAVAGE,   Regpondml.  v.  JOSEPH 
STONE,  Appellant. 

L  SALXintllBSAPOWXB  OOOTAIVEn  IH  UODSAOa.— AmU 

□  premiaes,  for  which  B  piomiaod  verbaUy  to  i»7  |S,000. 

re  this  sum  B  eiecnted  and  delivered  to  A  a  mortgage  on 

^mises,  containing  a  power  to  sell  at  public  auction,    like 

«  were  sold  b^  A,  and  f700  realised  thereby. 

a  action  for  the  balance  of  t3,S00,  dne  on  the  original  veiv 

tract,  that  the  sale  did  not  eztingniBh  the  debt,  sod  ia  no 

in  action  on  tlie  Teibal  conbact. 

"HEB,  That  the  conttaot  waa  not  merged  in  the  mortgage, 

sted  independsntl/^if  it,  and  parol  evidenoe  waa  adm[s> 

<  proTo  the  terms  thereof. 

.  from,  the  District  Court  of  CarsoQ  Oonot;  (now 
a). 

ctB  are  stated  in  the  opinion  of  the  Ootirt. 

T,  0.  J.,  deliTered  the  following.  opioicoL 

:  an  action  to  recover  t2,3Q0,  balance  alleged  to  be 
\  a  verbal  contract  for  the  eale  of  a  certain  mining 
?lea  general  issne,  and  also  setting  np  special  mat- 
ay  of  defense,  and  among  other  things  that  the 
it.  Stone,  in  conGideration  of  the  sale  of  aaid 
pround  to  him,  made,  execnted  and  delivered  to 
ittQ  a  mortgage  npoD  said  mining  ground. 
iBtrument  is  then  set  ont  in  the  answer.  It  con- 
i  following  provisioti: 
1  conveyance  is  intended  as   a  mortgage   to   secure 
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the  payment  of  three  thonsand  dollars^  within  forty-five 
days  from  the  date  of  this  indenture,  without  intent  from 
the  said  party  of  the  first  part  to  said  party  of  the  second 
part,  and  these  presents  shall  be  void  if  said  payment  be 
made.  But  in  case  default  shall  be  made  in  said  payment 
as  above  provided,  then  the  party  of  the  second  part  is 
hereby  empowered  to  sell  the  above  described  premises^  or 
any  part  thereof^  at  pubUc  auction,  in  thirty  days  after  due 
and  proper  notice,  and  out  of  the  money  arising  from  said 
sale  to  retain  the  said  sum  of  three  thousand  dollars,  with 
the  costs  and  charges  of  making  said  sale,  and  the  over- 
plus, if  any  there  be,  shall  be  paid  by  the  said  party 
making  the  said  sale,  on  demand  of  the  party  of  tlie  fint 
part,  or  his  assigns." 

Defendant  Stone  then  denies  that  said  mortgage  had 
been  sued  upon,  denies  all  indebtedness,  denies  that  there 
was  any  promise  to  pay  said  sum  of  three  thousand  doUan, 
other  than  that  secured  and  provided  for  in  the  mortage. 
Judgment  was  rendered  for  Savage  for  twenty-three  hun- 
dred dollars*  and  Stone  brings  the  case  to  this  Court  upon 
error,  and  relies  upon  the  ruling  of  the  Court  as  contained 
in  a  bill  of  exceptions,  for  a  reversal  of  the  judgment. 

By  the  bill  of  exceptions  it  appears  that  the  cause  came 
on  for  trial  before  the  Court  on  the  complaint  and  answer, 
and  that  it  was  admitted  that  a  sale  had  taken  place  under 
the  power  contained  in  the  mortgage,  and  seven  hundred 
dollars  realized.  Plaintiff  then  called  a  witness^  who  teati« 
fied  that  Defendant  agreed  to  pay  three  thousand  dollars 
for  the  claim  mentioned  in  the  complaint,  and  went  into 
possession  on  these  terms.  This  testimony  was  objected  to 
because  it  was  oral,  and  referred  to  a  contract  or  trans- 
action contained  in  the  mortgage,  and  because  there  was 
evidence  of  indebtedness  (if  any  there  was)  in  the  mort- 
gage, which  objection  was  overruled  and  the  witness  allowed 
to  testify. 

Two  questions  are  presented  by  this  bill  of  excepttona  for 
the  decision  of  this  Court: 

First — ^Had  the  Plaintiff  a  right  to  resort  to  hia  action 
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Defendant  for  the  balance  of  93,000,  after  pro- 
lelL  the  mortgaged  property?  and, 
jonld    parol  evidence  be  introduced  in  enpport 
pnal    indebtedness    or    contract   which     eiiatsd 
parol,  or  iras  snch  contract  merged  in  the  mort- 

rst  qneetion  ts  one  of  great  importance,  and  the 
pon  it  somewhat  conflicting,  ire  regret  that  we 
led  to  establish  a  rule  without  the  aid  of  a 
book,  and  with  the  BSsistanoe  of  bnt  few  adjndi- 
We  are  free  to  confess  in  deciding  this  qnes- 
i  governed  by  the  authorities  from  27ew  York, 
BO  are  not  oontradioted  by  any  books  before  ns, 
Lilly  yield  any  prerions  opinion  we  may  have 
1  upon  this  snbject.  In  the  well  considered  case 
r  V.  Hartford,  4  Wend.  381,  the  Oonrt  eays  the 
a  foreclosure  of  a  mortgage  given  to  secure  a 
has  been  fnlly  considered  by  Mr,  Jnstia  Story, 
V.  White,  2  Gallison  153,  who  comes  to  the  con- 
lat  in  all  the  cases  there  is  no  difFerenoe  of 
mong  the  learned  jurists  whose  decisions  had 
tdered,  that  at  law  a  foreolosnre  of  the  mortgage 
to  an  action  on  the  attendant  bond, 
case  of  the  Globe  Ins.  Co.  v.  Lansing,  6  Oowen 
question  was  whether  a  foreclosure  of  a  mortgage 
;e  under  it  operated  as  an  eztingniehment  of  the 
it  was  there  held  that  it  was  an  extinguishment 
r  than  to  the  amount  produced  by  such  sale. 
ease  of  Lansing  v.  Goelet,  9  Cowen  846,  403,  the 
was  presented  on  demurrer  whether  a  foreclosure 
aortgaged  premises  without  a  sale  operated  as  a 
OD  of  the  debt,  and  it  was  held  It  did  not,  with* 
verment  that  the  mortgaged  premises  were  of  snf- 
klne  to  pay  the  debt.  There  seema  to  be  this  die- 
in  the  law,  tlist  if  the  mortgagee  prefers  a  simple 
re  of  the  mortgiigod  premises,  he  shoold  aooonnt  for 
tlie  mortgager  to  the  amount  of  the  debt;  bat  if  he 
mortgaged  premises,  and  they  produce  lees  than  the 
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amount  of  the  debt,  the  balance  may  be  recoTered  on  the 
bond,  and  if  more  than  the  debt  is  prodaced  from  the 
sale,  the  balance  belongs  to  the  mortgager.  See  also  Jack- 
son V.  Hull,  10  John,  481.  Dunkley  v.  Van  Benren,  8 
John  Chy.  B.  331,  in  which  the  Ghancellor  expressly  says 
that  after  foreclosure  suit  may  be  brought  on  the  bond 
for  the  deficiency.  And  in  the  case  of  Jones  v.  Cindy,  5 
lb.  77,  the  court  decides  that  the  mortgagee  has  two 
remedies,  one  in  rem  and  the  other  in  personam,  and  that 
both  may  be  pursued  at  the  same  time. 

From  these  authorities  it  follows  that  the  Plaintiff  below 
did  not  exhaust  his  remedy  by  the  sale  of  the  mortgaged 
premises,  and  that  he  had  a  right  to  sue  for  the  balance 
remaining  due  after  deducting  the  sum  realized  by  the  sale. 

But  it  is  said  that  the  Oourt  erred  in  allowing  the  wit- 
ness to  testify  in  relation  to  the  verbal  contract,  as  the 
contract  was  merged  in  the  mortgage.  We  do  not  think 
so.  The  mortgage  did  not  extinguish  the  contract,  nor 
was  it  merged.  The  contract  existed  independently  of  the 
mortgage,  and  was  just  as  valid  and  binding  in  parol  as  if 
it  had  been  in  writing. 

The  mortgage  was  dependent  upon  the  contract,  not  the 
contract  upon  the  mortgage.  One  was  an  obligation  to 
pay,  the  other  mere  security  for  payment.  According  to 
the  decision  in  6  John  Chy.  E.,  the  mortgagee  could  insti- 
tute suit  upon  both  at  the  same  time,  one  at  law,  the 
other  in  chancery;  one  in  personam,  the  other  in  rem. 
But  this  could  not  be  the  case,  if  the  contract  merged  in 
the  mortgage. 

The  mortgage  in  the  case  before  us  recites  the  terms 
of  the  contract,  recognizing  its  binding  force  and  validity, 
and  expressly  states  that  it  is  given  to  seoure  the  pay- 
ment of  three  thousand  dollars,  in  forty-five  days  from 
that  date.  What  three  thousand  dollars?  we  might  ask. 
Certainly  none  other  than  the  three  thousand  doUars 
about  which  the  witness  testified  Stone  was  to  pay  Savi^ 
for  the  mining  claim.  Since  parol  testimony  cannot  be 
introduced  to  vary  a  written  instrument,  neither  can  it  be 


MaTTEB  QB   CaTUERINB   Wl^MAJH.  80 

.  to  prove  the  antecedent:  oonversationB  between 
1  in  making  a  oontraot,  when  it  is  in  evidence 
lontraot  waa  reduced  to  writing.  But  this  case  does 
ithiu  either  of  these  well  established  rules  of  law. 
act  was  not  reduced  to  writing,  the  mortgage  being 
ty  for  the  amtracl,  and  not  the  contract  itself, 
>oart  decided  correctly  in  allowing  the  witness  to 
3QCe  of  the  parol  contract, 
snt  &fl3rnied. 

la  names  of  the  AttonuyB  for  the  leepeoUTe  parties  do  not 
:  In  the  reoord.— £^M»-ter, 


Matxbb  OS  CATHERINE  WISEMAN,  Pbayino 
A  Writ  ob  Habeas  Corpus  and   Dischaboe   from 

itisosMEKT  Undkr  Sektesce  bt  Jetee  Clistos, 
OP  THE  Aldebuen  of  Salt  Lake. 

isoD  Elected  u  Aldenoaa  in  the  City  of  Salt  Lake,  so\tAj 

ch,  is  not  and  cannot  be  a  Justice  of  the  Puace  bj  the  aimplB 

f  qualifying  as  Buch. 

dings  before  a  Justice  of  the  Peace  must  contain  all  Uie 

trial  qnaliliee  of  a  Common  Iaw  Pleading,  and  an  "Infonna- 

,"  or  ooraplaint,  must  show  affirmatively  that  a  crime  haa 

I  committed. 

Record  of  a  Justice  of  the  Peace,  where  the  official  chara^ 

>r  judicial  power  of  suuh  Justice  Is  callud  in  question,  must 

mativaly  show  the  Jurisdiction  of  the  Court. 

facts  are  stat«d  in  the  opinion. 

/B  Earli  and  Governor  Johnson  for  petitioner. 

ge  Snoie  for  the  prosecution. 

briefs  on  file. 

Vi'LBT,  3. 

3  queBtioQ  of  fact  and  law  involved  in  this  case  is: 
'sf— Did  the  Court  below,  or  the  Aldet'maa  who  sen* 
d  tbe  petitioner  to  priBon,  bnve  juriEdictionP 
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Second — ^Are  the  proceedings  upon  their  face  sufBcient 
in  snbstance,  in  the  nature  of  the  oase^  adjudicated  by  the 
Alderman? 

If  the  Alderman  has  no  judicial  power,  that  ends  the 
matter,  and  the  prisoner  must  be  discharged.  If  the 
Alderman  has  jurisdiction,  yet  if  there  is  no  crime  shown 
to  have  been  committed,  or,  if  the  process  under  which 
the  prisoner  is  held  is  void  of  legal  force,  for  want  of 
materiality  in  the  specific  charge  of  the  crime  intended  to  be 
embraced  in  the  pleadings,  then  she  must  be  discharged. 
When  I  called  Judge  Snow's  attention  to  these  points,  I 
hoped  he  would  discuss  them  fully.  The  authorities  pre- 
sented by  Judge  Snow  are  recognized  as  good  law  upon 
the  several  points  upon  which  they  treat. 

As  to  the  question  of  the  jurisdiction  of  «teter  Clinton, 
elected  as  an  Alderman,  of  the  case,  it  must  be  decided 
under  the  Territorial  Statute,  construed  under  the  Organic 
Act. 

By  Section  Nine  of  the  Orgianic  Act,  Justices  of  the 
Peace  Courts  constitute  a  part  of  the  Judicial  system  of 
Utah  Territory, 

By  Section  Seyen  of  the  Organic  Act,  all  Townships, 
Districts  and  County  Officers,  not  otherwise  provided  for, 
must  be  appointed  or  elected,  in  such  manner  as  shall  be 
provided  by  the  Qovemor  and  Legislative  Assembly. 

In  pursuance  of  this  delegated  authority,  the  Qoremor 
and  Legislative  Assembly,  by  Section  One,  Chapter  Three, 
of  the  Statute,  have  provided,  ^^That  each  precinct"  in 
this  Territory  ^'  shall  elect  one  Justice  of  the  Peace.*' 

A  Precinct  in  this  Territory  answers  to  a  Township. 
The  office  of  Justice  of  the  Peace,  in  this  Territory,  by 
the  rightful  legislation  of  the  Qovemor  and  Legislative 
Assembly,  is  made  a  Township  or  Precinct  office,  and  is 
to  be  filled  by  the  qualified  voters  of  such  Township  or 
Precinct,  by  an  election  by  them.  No  other  electon 
except  those  in  the  Precinct  have  a  right  to  vote  for  a 
Justice  of  the  Peace;   for  all  others  are  by  the  law  ez* 
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participating  therein.  The  right  to  vote  tar 
stion  of  a  Jnstice  of  the  Peace  are  TeBt«d  in  the 
:erB  of  e«oh  Precinot  in  the  Territory, 
rmen  of  this  cdty  are  elected  as  Aldermen  b; 
1  Totera  of  and  within  the  oitj,  which  embraces 
te.  And  they  are  eleoted  as  AJdermen.  To  ba 
serre  as  Aldermen,  it  is  not  necessary  for  them 
8  Jostioea  of  the  Peace.  If  an  Alderman,  who 
ilely  as  snoh,  by  qualifying  as  a  Justice  of  the 
ereby  clothed  with  the  jBrisdictional  powera  of 
the  Peace,  then  it  wonld  be  incumbent  on  the 
to  show  that  he  waa  so  elected  and  had  so 
This  Court,  in  the  matter  of  inquiry  now  before 
ireeume,  without  legal  evidence,  that  Jeter  Olin' 
3ted  as  Alderman,  or  that  he  has  qnalified  aa  a 
he  Peace;  and  there  is  no  evidence  of  this  kind 
g  to  show  this,  before  the  Court.  A  Justice  of 
Ten,  in  every  case  when  his  otBcial  character  or 
vera  are  called  in  qaestion,  mtiat  in  all  hia  pro- 
ow  hia  jurisdiction.  Not  bo  with  a  Court  of 
riadiotion,  with  full  common  law  and  chancery 

.0  doubt  that  it  would  be  competent  for  the 
any  g^ven  precinot,  within  the  city  limits,  to 
!  the  Aldermen  residing  ttiere  a  Jnstioe  of  .the 
that  in  such  case  he  wonld  be  qualified  to 
ffloe  of  Justice  of  the  Peace  as  well  as  Aldei- 
n  the  law,  under  the  Organic  Act,  I  moat  oon- 
d  the  Supreme  Court  in  the  case  of  Snglebrecht 
iter  Olinton,  that  an  Aldermui,  eleoted  solely  aa 
t  and  can  not  be  a  Jostioe  of  the  Peace  by  the 
of  qualifying  aa  such. 

As  to  the  question  whether  the  prooeedinga 
too,  aa  Alderman  and  ea  officio  Jnstice  of  the 
Bnfiicient  in  subBtance  and  form,  I  will  say, 
0.  5,  Chap.  3,  of  the  Territorial  Statute,  "all 
ctiona  for  the  oommiseion  of  public  offences, 
nmenoed  before  a  Justice  of  the  Peaos,  by  in- 
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formation  duly  Bubscribed  and  sworn  to  and  filed  with  the 
Justice.*' 

By  Section  612  of  the  Oodo^  it  is  proyided  tbat^  'fActioni 
in  Justices  of  the  Peace  Oonrts  shall  be  oommenced  by 
filing  a  copy  of  the  account,''  ftc,  or  a  concise  statement 
in  writing,  ftc,  and  the  issuance  of  summons  thereon, 
ftc.  By  Section  515,  it  is  prorided  that,  **  When  the  sum- 
mons is  accompanied  by  an  order  of  arrest,'*  Ac.,  ''it  shall 
be  returnable  immediately."  By  Section  518  of  the  CMe, 
it  is  also  proyided  that,  "In  an  action  for  a  fine  or 
penalty,"  etc.,  the  action  must  be  oonunenced  "in  a  fidu- 
ciary capacity."  This  "information,"  "or  concise  state- 
ment in  writing,  of  the  cause  of  aotion,"  are  in  the  place 
of  the  ordinary  pleading  at  common  law,  and  must  contain 
all  the  material  qualities  of  a  common  law  pleading ;  or  in 
other  words,  it  must  show  aflbmatiyely  that  a  crime  has 
been  committed,  when,  where  and  by  whom  oommitted; 
and  if  it  is  for  the  recoyery  of  a  penalty  for  a  yiolation  of 
a  Oity  or  Municii>al  ordinance,  it  must  set  forth  the  ordi- 
nance, and  claim  the  specific  penalty  therein  fixed.  This 
is  needful,  as  a  protection  to  persons  charged  with  crimen 
that  he  or  she  shall  not  be  liable  or  made  liable  nMne 
than  once  for  the  same  offence. 

This  action  was  for  a  penalty  commenced  in  the  name 
of  Salt  Lake  Oity,  and  without  any  pleading  required  by 
hiw.  By  Section  116,  of  Chapter  22,  of  the  Statute,  it 
is  proyided  that,  "All  criminal  prosecutions  shall  be  com- 
menced and  carried  on  in  the  name  of  The  People  of 
the  United  States  in  the  Territory  of  Utah."  There  is  no 
pretence  that  this  requirement  has  been  complied  with; 
and  it  must  be  commenced  "in  a  fiduciary  capacity." 
None  of  these  statutory  requirements,  or  rules  of  pleading 
were  obseryed,  nor  was  there  an  "information,*'  "or  con- 
cise statement  in  writing  of  the  cause  of  action"  in  either 
substance  or  form. 

By  Section  507  of  the  Oode,  it  is  also  proyided  that 
all  "Justice's  Courts  shall  be  held  in  their  respeotiye 
precincts.**    This  requirement  is  not  shown  to  haVe  been 


I 
tf 
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obsenred.   Under  this  statute  a  Justice  of  the  Peace  can 

not  hold  his  Court  out  of  his  Precinct.     To  what  Precinct 

Alderman  Olinton  belongs  does  not  appear,  nor  whether  he 

held  his  Court  in  his  Precinct  or  not.     Theref orCj  even  if 

Jeter  Clinton  was  a  Justice  of  the  Peace,    the  proceedings 

of  this  case  before  him  are  found  to  be   wholly  insufficient 

in  both  form  and  substance,  and  to  be  without  authority  of 

law. 

As  to  whether  or  not  the  Governor  and  Legislative 
Assembly  can  delegate  the  legislative  powers  reposed  in 
tbem  by  the  Oongress  of  the  United  States,  under  the 
Organic  Act,  is  not  material  to  decide  the  question 
nvohed  in  the  case  now  before  me;  and,  inasmuch  aa  this 
nestion  is  of  great  moment,  I  shall  not  express  any  opin- 
m  upon  it  at  this  time,  nor  until  a  thorough  investiga- 
on  of  it.  There  is  a  consideration,  however,  that  has  not 
en  attended  to  by  counsel  in  their  arguments.  The 
ganio  Act  provides  that  ''all  Acts  passed  by  the  Gov- 
lor  and  Legislative  Assembly  shall  be  submitted  to  the 
agress  of  the  United  States,  and  if  disapproved  by  Gon- 
3B,  shall  be  null  and  of  no  effect.''  If  the  Governor 
LegisIatiFO  Assembly  can  avoid  this  duty  by  farming 
their  legislative  powers,  to  Municipal  Corporations  of 
*  own  creation,  they  then  can  thereby  dispose  of  the 
8  legislation  of  the  Territory,  and  take  from  Congress 
:)wer  to  review  or  disapprove  of  the  legislation  thus 
ed.  Bat  as  we  have  before  said,  this  is  too  grave  a 
on  for  a  summary  opinion,  I  will  therefore  merely  call 
tention  of  counsel  to  it. 

Zeciding  and  in  disposing  of  the  question  before  me> 

only  to  repeat  the  decision  of  the  Engelbrecht  case, 

Q    Aldertnan  of   Salt  Lake  City  is  not  a  Justice  of 

ice^   by  yirtue  of  his  election  as  an  Alderman.    There 

ridence  showing  that  Jeter  Clinton  is  an  Alderman, 

iie    lias    qualified  as  a  Justice  of  the  Peace.    The 

must  be^   and  accordingly  is  discharged  from  her 

ment.      But   if   a  proper   complaint  is  made,  and 

^TTii  hy  the  prosecution,  that  she  has   been   guilty 
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of  a  crime  known  to  the  law>  I  will  bold  the  prisoner  to 
answer  to  the  charge  before  the  District  Court. 

Kom— No.  d.  Seel6CaL874.  18  lb.  599.  6  CaL  66.  lb.  les.  20 
Gal.  280. 

No.  8.  15  Gal.  296.  16  Gal.  893.  17  lb.  297.  28  Gal.  408.  7  OO. 
64.    12  Gal.   288. 

Judicial  notice  of  who  are  officers— See  44  GaL  218.  15  OaL  (8.  tt 
GaL106. 


Iisr  THE  Matter  op  NOUlfN'AN  &  OER,  Partnbbs,  to., 

BANKfiUPTS. 

1.  If,  after  certain  of  their  creditors  have  filed  a  petitioii  in  bank- 
ruptcy against  them,  the  alleged  bankrupts  file  their  own  petitiOD 
in  bankruptcy,  and  all  the  creditoi-s,  including  the  first  petition- 
ers, come  in  and  prove  their  claims  under  the  last  petition,  the 
first  is  thereby  waived,  and,  on  motion,  it  should  be  dismiflBed. 

2.  If,  after  the  commencement  of  prooeediiigB  in  bankruptoy,  and 
before  adjudication,  the  bankrupts,  with  the  assent  of  the  credifc- 
ors,  employ  an  expert  who  renders  services  which  inure  largely 
to  the  benefit  of  the  creditors,  the  claim  of  such  expert  for  com- 
pensation out  of  the  assets  should  not  only  be  allowed^  botBhouki 
be  preferred. 

8.  The  Gourt  is,  however,  not  neoessarily  bound  by  the  agreenMot 
between  the  bankrupts  and  the  expert  as  to  the  amount  of  soofa 
compensation. 

Original  proceedings  in  bankruptcy  in  the  Supreme 
Court  at  a  special  term^  January  6th,  1871. 

Certain  motions  herein  haying  been  argned  before  Asso- 
ciate Justices  Hawley  and  Strickland^  and  they  having  dis- 
agreed on  these  conclusions,  the  matter  oame  up  for  re^ar- 
gament  before  the  full  bench,  on  the  day  above  mentioned. 

It  was  shown  to  the  Court  that  David  P.  Kimball  and 
Heber  P.  Kimball  filed  their  petition  April  23d,  1869 
and  their  amended  petition  May  11th,  1869,  praying  that 
Joseph  F.  Nonnnan  &  Co.  (the  above  named  Nonnnan 
and  Orr)  be  declared  bankraptsi,  &c.;  that  afterwards, 
before  adjudication,  by  agreement  with  the  KimbaUa^ 
and  by  the  acquiescence  of    the  other  creditors,  Jos.  F* 
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in  &  Co.  prosecuted  a  claim  against  tbe  XJnioD  PaoUo 
1  Company;    that  they  employed,  by  agreement  in 

Stevenson,  an  engineer,  to  make  certain  earvc^ys 
iBurementa  of  portions  of  the  TJ.  P.  Bailrogd  inTolved 

litigation;  that  Jos.  F.  Noonnan  &  Co.  recovered 
e  said  Bailroad  Company  the  earn  of  tS^^OOO;   that 

Nonunan  &  Go.  then  filed  their  own  petition  in 
itcy  (Jane  9,  1870);  thaiih«  £imbalh  and  oU  othtr 
9— taking  no  further  steps  nnder  tbe  first  two  peti- 

either  of  them — came  in  and  |H^Ted  .their  olainiB 
he  third  or  Tolnntary  petition;  that  an  asBignee  was 
iDder  the  last  named  petition;  that  Jos.  F.  NononaB 
lid  .over  to  the  aasignee,  for  the  benefit  of  th«  crad- 
le  (95,000  recovered  from  the  B^lroad  Company, 
t  that  Bnm  was  nearly  or  quite  all  the  assats  of  the 
ts. 

rgnment  came  up  on  the  following  motions: 
e  part  of  Stevenson,  -  that  he  be  allowed  tJie  stipn- 
ice  for   hia  services,  and   that   his  demand   be  ^»- 

e  part  of  the  Eimballs,  that  their  petitions  of  April 

Uay  11,  1869,  be  dismieaed. 

e  part  of  Thos.  F.  Almy,  a  creditor,  that  be  be 

ed  in  the  place  and  stead  of  tbe  £inbAllB  aa  peti- 

jreditor,  &c.;    or  that  a  hearing  be  had  upon  the 

I   second  petition,  &c.;  or  that  these  petitions  be 

1  and  a  hearing  had,  &c. 

]  part  of  the  assignee,  that  Almy'a  claim  be  rajeoted, 

Toand   that  Almy   had   received  oectaia   collateral 

therefor,  which  he  had  sold. 

irkpatriek  for  Stevenson. 

'arehall  for  the  EimbalU. 

Imy  in  person. 

'axwell  and  Mr.  Roisrieon  tea  the  Assignee, 

.H,  0.  J. 
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In  Tory  important  particnlars  this  case  differs  from  any 
r^orted  case,  and  the  Court,  in  deciding  the  questions 
raised,  must  therefore  make  rather  than  follow  precedents. 

I  haye  reached  the  following  conclusions: 

1.  All  the  creditors  having  proyed  their  claims,  and  other 
proceedings  having  been  taken,  under  the  third  or  voluntary 
petition,  filed  June  9,  1870,  the  creditors  thereby  waived 
the  right  now  to  insist  upon  going  back  and  proceeding 
under  the  first  two  petitions,  or  either  of  them.  The  peti- 
tion' of  Thos.  J.  Almy  should  therefore  be  denied. 

2.  The  motion  to  dismiss  the  petitions  of  the  EimballBy 
filed  April  23d  and  May  11th,  1869,  should  be  granted. 

8.  The  petition  of  the  Assignee  that  AlmySs  claim  be 
rejected,  cannot  be  allowed.  But  that  claim  should  be 
referred  to  the  Registrar  to  examine  into  and  report  thereon. 

4.  The  bankrupts  and  the  creditors  have  had,  or  are  to 
have,  the  full  benefit  of  Stevenson's  services,  and  he  should 
be  held  to  have  substantially  complied  with  the  terms  of  his 
contract. 

5.  The  nature  of  Stevenson's  services,  and  the  dream- 
stances  under  which  they  were  rendered,  entitle  him  to  be 
placed  among  the  preferred  creditors. 

6.  The  Court  is  not  necessai'ily  bound  by  contract  between 
Stevenson  and  Jos.  F.  Nounnan  &  Co.,  as  to  the  amount 
of  Stevenson's  compensation, — other  creditors  are  interested 
in  that  question.  But,  taking  all  the  proofs  into  consider- 
ation, Stevenson  should  be  allowed  the  amount  stipulated 
in  the  written  contract  less  the  amount  already  paid;  and 
his  claim  to  such  amount  should  be  preferred. 

STBiOKLAiiDj  J.,  conouired.    Hi.wlby,  J.,  dissented. 
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t  Matibb  of  thb  Allbobd  BAKEBirpTOT  or  FRANK 
ENYON  Am)    WAKEFIELD   FENTON,  Co-Paet- 

IBS,  TTlTDBB  THB  FIBU  ITAUB  OF  EeNTOH  &  FbKTOK. 

3  PubUohen  and  oondnctoa  of  a  D«il7  Newsp^ier  and  ft  Job 

QUag  Office  ctouiected  tberewiHi,  In  which  ar»  made  Cards, 

l-Heada,  Show-BUIs,  &o.,  are  Ifannlactiueia  within  the  mean- 

;  of  tlie  Bankrupt  AcL 

e  Promissory  Notes  of  such  Uannfaoturers  are  commeidal 

per. 

>  qnestion  before  the  Court  arises  apon  two  separate 
rrera  filed  by  said  several  alleged  bankrapta  to  the 
in  for  Adjadication  of  Bankmptcf  against  them. 
i  petitioner  among  other  things  alleges  that  said  firm 
ubiiBhers  of  a  daily  paper  in  Salt  Lake  City,  in  said 
tory,  known  as   the   "Salt  Lake  Pailg  Review,"   and 

also  conducted  a  book  and  ]ob  printing  office  ooc- 
d  therewith,  in  which  are  mannfactnred  cards,  notes, 
leads,  blank  books,  posters,  show-blUs,  and  other 
.68,  etc.  That  said  firm  within  nx  months,  to-wit: 
he  the  26th  of  December,  1871,  in  said  Territory, 
I  manufactareni,  have  suspended  and  have  not  resnmed 
lent  of  their  commercial  paper  within  a  period  of 
teen  daTB,  which  paper  is  therein  set  forth;  and  that 
g  in  contemplation  of  insolrency,  said  Kenyon  executed 
lortgage  or  transferred  all  his  right,  title  and  inter- 
in   the  baainess,  materia!,   effects  and    assets  of  the 

Daily  Review  and  said  job  office  to  the  sud  Fentou, 
\  the  intent  to  delay  the  operation  of   said  bankmpt 

and  that  being  in  contemplation  of  insolrency,  and 
ain  riz  calendar  months,  to-wit:  on  the  17th  day  of 
{ember,  1871,  and  at  sandry  other  times  sinoe  then, 
le  payments  of  money  to  sandry  persona  therein  named, 
h  the  intent  to  giro  a  preference  to  their  creditors;  and 
X  within  eiz  calendar  moutha,  to-wit:  on  the  3d  day  of 
ivember,  1S71,  the  said  firm  being  manufacturers,  bus- 
nded,  and  hare  not  resumed  payment  of    their   com- 
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mercial  paper  within   a  period  of  fourteen  days,  therein 
describing  the  same  and  showing  it  to  be  negotiable  paper. 
The  said  demurrers  substantially  charge,  that  said  peti- 
tion is  not  sufficient  in  law,  and  in  this: 

Ist.  It  does  not  aver  that  the  alleged  bankmpts  are 
mannfaoturers  within  the  meaning  of  the  Bankrupt  Act 

2d.  It  does  not  arer  that  the  notes  mentioned  in  said  peti- 
tion were  the  commercial  paper  of  the  said  bankrupts,  nor 
that  they  were  made  in  the  course  of  their  trade  as  manu- 
facturers within  the  meaning  of  said  Act. 

3d.  There  is  not  a  sufficient  allegation  that  said  mort- 
gage, and  the  said  payments  made  by  said  bankrupts,  were 
made  with  the  intent  to  prefer  aiiy  of  their  creditors. 

4th.  That  there  is  no  allegation  that  said  mortgage  and 
payments  were  made  in  contemplation  of  bankruptcy,  etc. 

5th.  That  there  are  not  sufficient  facts  alleged  to  entitle 
the  petitioner  to  the  relief  prayed  for  under  the  said  Act 

Ohas.   0.  Loeier,  Solicitor  for  Eenyon. 

/)•   Cooper,  Solicitor  for  Penton. 

James  L.  Bigh,  Petitioner,  pro  se. 

MoEbak,  0.  J.,  delivered  the  following  opinion: 

The  Respondents  must  be  regarded  as  manufactnrers, 
and  the  promissory  notes  set  forth  in  the  petition  as  their 
commercial  paper.  The  petition  contains  all  necesBSiy 
aTerments,  and,  therefore,  the  demurrers  should  be  OTer- 
ruled. 

Hawlby,  J.,  delivered  the  following  opinion: 

To  understand  the  questions  raised  by  said  demuneis,  it 
becomes  necessary  to  enquire  into  the  nature  and  extent 
of  the  character  of  a  manufacturer  and  trader  within  tiie 
meaning  of  the  Bankrupt  Act. 

The   character   of   a   trader   embraees   a    wide  field  of 
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eration.  It  is  of  no  consequence  in  what  one  may 
Ae,  the  only  question  is^  does  he  buy  and  sell  articles 
iich  are  subject  to  trade  and  commerce  ?  In  Be  Oowlet, 
B.  R.,  42. 

Selling  horses  or  other  stock,  or  the  products  of  a  farmer, 
Bs  not  constitute  him  a  trader  within  the  meaning  of  the 
t.  But  if  a  farmer  buys  horses  or  other  stock,  or  pro* 
cia  of  a  farm,  to  sell  again,  and  this  constitutes  a  part 
his  business,  he  then  becomes  a  trader,  and  siibjects 
nself  to  this  provision  of  the  Bankrupt  Act.  In  re 
andler,  4  B.  B.  66. 

The  term  manufacturer,  under  the  Bankrupt  Aet^  has 
egal  meaning,  and  this  legal  meaning  must  be  goremed 
legal  rules.  It  is  true,  that  every  one  who  manufactures, 
tiot  to  be  embraced  within  the  legal  phrase.  A  farmer 
Qot  to  be  considered  a  manufacturer  in  the  commercial 
se,  when  he  confines  his  business  to  the  manufacture  of 
I  milk  of  his  cows  into  butter  and  cheese,  nor  when  he 
iverts  the  products  of  his  farm  into  beef  and  pork.  But 
loes  not  follow,  that  when  he  makes  it  a  part  of  his 
liness  to  buy  milk  and  maiiufacture  the  same  into  butier 
I  cheese,  or  to  purchase  the  products  of  other  farms  and 
er  stock  than  those  of  his  own,  and  manufactures  the 
le  into  beef  and  pork^  that  he  is  not  a  manufacturer 
bin  the  meaning  of  the  act. 

Vhen  the  manufacturing  becomes  the  principal  park  of 
n  a  farmer's  business,  which  requires  him  to  buy  articles 
products,  and  to  manufacture  them  for  sale,  he  thereby 
omes  a  manufacturer  and  trader  within  the  meaning  of 
act. 

L  buyer  of  leather,  who  makes  it  his  bunness,  or  a  part 
his  business,  to  manufacture  the  same  into  boots  and 
36,  or  harness,  and  sells  the  same,  though  he  be  a  nursery 
1  or  a  gardener  or  a  farmer,  is  a  manufticturer  and  a 
ler  within  the  meaning  of  the  act.  If  other  construe- 
I  than  this  should  be  given  to  the  act,  the  spirit  • 
the  letter  of  the  same  could  be  destroyed  by  assump- 
s  the  most  frivolous  as  well  as  those  the  most  false. 
7 
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If  it  should  be  admitted  that  the  publishers  of  a  weeUy 
or  daily  paper  were  not  manufacturers  within  the  meaning 
af  the  act,  yet  if  they  should  buy  paper,  ink  and  other 
material,  and  make  the  same  into  cards  or  bill-heads,  or 
blanks  and  blank  books,  and  conduct  a  business  of  this 
kindj  as  in  this  case  it  is  averred  the  bankrupts  hare  done, 
they  are  manufacturers  and  traders  within  the  meaning  of 
the  act;  for  these  articles  so  manufactured  are  not  necessary 
parts  of  the  business  of  publishing  a  newspaper. 

The  petitioner  arers,  that  said  alleged  bankrupts  are  pub- 
lishers of  said  newspaper  and  manufacturers  of  books,  cards, 
bill-heads,  etc  Though  it  is  not  necessary  to  decide  that 
the  printing  and  publishing  of  a  daily  newspaper  is  manu- 
facturing in  the  strict  sense  of  the  law,  yet  my  brother 
Judges  haye  expressed  the  opinion  it  would  be,  and  I  am 
inclined  to  the  same  conviction.  A  newspaper  publication 
is  as  much  the  result  of  manufacture  as  that  of  books  or 
cards  or  bill-heads.  To  make  a  distinction  between  them, 
when  in  fact  there  is  no  distinction,  would  seem  to  be  an 
utter  disregard  of  the  objects  as  well  as  the  legal  intend- 
ment of  the  law;  for  they  buy,  manufacture  and  selL 

The  second  cause  of  demurrer,  to-wit:  that  there  is  no 
allegation  that  said  notes  set  forth  were  the  commercial 
paper  of  the  said  firm,  certainly  has  no  foundation;  for 
the  averment  of  the  petitioner  is  explicit  that  said  firm 
within  six  calendar  months,  to  wit:  on  the  2d  day  of  Kovem- 
ber,  1871,  being  manufacturers  as  aforesaid,  suspended  and 
have  not  resumed  payment  of  their  commercial  paper  within 
a  period  of  fourteen  days. 

This  allegation  is  in  the  language  prescribed  by  the  39th 
section,  and  fully  sets  forth  the  making  and  suspension 
and  non-resumption  of  their  commercial  paper  for  a  period 
of  fourteen  days.  What  other  or  further  averment  is  neo- 
essary  is  not  comprehended,  and  we  must  therefore  hold 
this  averment  sufiicient. 

The  third  cause  of  demurrer,  in  part,  is,  that  the 
said  Eenyon  mortgaged  his  said  interest  in  the  property 
named,  to  his   co-partner,  Fenton,   who  is  made  a  puty 
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idant  in  the  proceedings  of  bankrnptoy,  with  the  intent 
refer  his  said  partnerj  Beems  to  be  wall  taken;  for  a 
ifer  of  one  partner  to  another,  of  a  firm,  ia  not  such  a 
ifer  that  pnta  the  property  out  of  the  firm  in  the  atrict 
).  The  remoyal  of  the  property  by  mortgage  out  of  the 
la  of  one  into  the  pofiseBsion  and  ownership  of  the  other 
ler,  doea  not  remoTe  the  same  in  legal  contemplation 
.  liability  to  the  firm's  creditors. 
it  the  other  clause  of  this  specification,  that  said  pay* 
ts  made  by  said  firm  within  six  calendar  months,  with 
it  to  prefer  creditors,   is  a  snfScient  charge  under  the 

therefore,  this  canse  of  deihnrrer  being  good  only  in 
,  and  not  obnoxious  to  the  petition  in  another  material 
t,  it  cannot  be  sustained. 

[le  fact  that  said  payments  were  made  to  the  employees 
ud  firm,  in  their  said  budness,  while  other  employees, 
I  the  petitioner,  were  not  paid,  does  not  relieve  against 
act,  or  cause,  for  proceedings  in  bankruptcy  against 
a.  They  hare  no  right  to  prefer  one  of  their  employees 
Qst  the  rights  of  other  creditors,  whether  employees  or 
rwise.    The  law  prefers  an  employee  to  the  amonnt  of 

but  this  preference  must  be  secured,  if  at  all,  by  and 
ugh  the  proceedings  of  bankruptcy,  and  not  outside  of 
1,  or  independent  of,  and  in  spite  of  the  act 
henever  a  person  or  a  firm  find  they  are  unable  to  pay 
or  their  debts  in  full,  or  his  or  their  commercial  paper 
laturity,  it  is  his  or  their  duty  to  apply  to  the  Court  in 
form  of  law,  and  nnder  the  Bankrupt  Act,  to  distribute 
)r  their  assets  among  his  or  their  creditors  equally,  with- 
other  preference  than  the  said  act  provides, 
at  counsel  insist,  that  because  the  petitioner  has  embraced 
dn  elements  of  Sec.  35,  with  those  of  Sec.  89  of  the  act, 
efore  his  petition  in  theae  respects  is  obnoxious  to  the 
urrer.  The  petitioner  manifestly  has  a  right  so  to 
These  two  sections  must,  as  they  uniformly  hare 
i,  be  constmed  by  the  Oonrts  together;    for,  in  effect, 

35  so  providea,  aa  follows:     "And  if  any  person,  being 
Went,  or  in  contemplation  of  insolvency  or  bankruptcy. 


within  BIX  months  before  the  filing  of  the  petition  b;  or 
agidnst  him,  makes  any  payment,  sale,  assignment,  traohfer, 
conyeyanoe,  or  other  disposition  of  any  part  of  his  property 
to  any  person  who  then  has  reasonable  cause  to  beliere 
him  to  be  ina<dyent  or  acting  in  contemplation  of  insoh- 
eocy,  and  that  saoh  payment,  sale,  assignment,''  etc.,  ''is 
made  to  prevent  the  same  from  being  distribated  nnder  this 
act,  or  to  defeat  the  object  of,  or  in  any  way  impair, 
hinder,  impede  or  delay  the  operation  and  effect  of,  or  to 
eyade  any  of  the  provisions  of  this  act,''  etc.  The  d9th 
section  provides,  'Hhat  any  person  residing,"  etc.,  ''being 
bankrupt  or  insolvent,  or*  in  contemplation  of  bankrnptcf 
or  insolvencr^,  shall  make  any  payment,  gift,  grant,  sale, 
conveyance  or  transfer  of  money  or  other  property,  estate, 
rights  or  credits,  or  givo  aay  warrant  to  confess  judgment, 
or  procure,  or  suffer  his  property  to  be  taken  on  legal 
process,  with  intent  to  give  a  preference  to  one  or  more  of 
his  creditors,  or  to  any  person  or  persons  who  are  or  may 
be  liable  for  him  as  iudorser,  bail,  sureties  or  otherwise,  or 
with  the  intent,  by  such  dieposition  of  his  property,  to 
defe^  or  delay  the  operation  of  this  act,  or  being  a 
banker,  broker,  merchant,  trader,  manufacturer  or  miner, 
has  fraudulently  stopped  payment,  or  who  has  stopped  or 
suspended  and  not  resumed  payment  of  his  commercial 
paper  within  a  period  of  fourteen  days,  shall  be  deemed  to 
h«7e  committed  an  act  of  bankruptcy,"  etc. 

From  the  recital  of  these  parts  of  the  said  two  sections, 
it  is  manifest  that  they  must  be  construed  together,  par- 
ticnkiiy  in  proceedings  of  involuntary  bankruptcy.  To 
decide  otherwise  would  be  a  violation  of  the  letter  as  well 
as  the  spirit  of  the  Act. 

The  fourth  cause  of  demurrer  assigned  that  there  is 
no  aaf&eient  siUegation  that  the  said  payments  were  made 
in  ooniiemplation  of  insolvency,  with  intent  to  give  pref- 
erence, etc.,  cannot  be  sustained;  for  the  averments  in 
the  }>etition  are^  that  the  said  firm,  within  the  period  of  six 
calendar  montbfiip  within  said  Territory,  to-wit:  on  the  17th 
day  of  Novetmber,  1871,  being  in  contemplation  of  inaolY- 
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J  with  mtent  to  give  preference,  did  make  payments  to 
dry  pergons  (naming  them)  and  at  sundry  other  times 
rein  named,  within  said  Territory,  and  also  averring 
t  they  were  mannfactorers,  etc.  A  more  specific  com- 
Dce  with  the  provisions  of  the  Act  could  not  be  made 
1  is  made  by  the  petitioner. 

he  fifth  cause  of  demurrer  is  a  general  one  and  goes 

he  whole  petition;   it,  therefore,  follows  from  what  has 

idy  been  said,  that  it  cannot  be  sustained. 

he  assertion  of  counsel,  that  said  notes  in  said  petition 

forth  were  given   by  said  firm  as  publishers  of  said 

^  paper,  and  not  as  manufacturers  as  aforesaid,  is  not 

e  out  by  the  allegation  and  averments  in  said  petition 

lined.    The  petitioner  avers  that  said  firm  were  manu- 

irers  of  books,  blank  books,  cards,  bill-heads,  etc.,  as 

as  publishers  of   said  paper,  and  also  avers  that  said 

made  said  notes  and    delivered   them,  etc.,    that  is, 

put  them  in  circulation  as  commercial  paper.     Thereby 

}ame   became  their  commercial  paper   under  the  Act 

mder  the  law  merchant,  and  cannot   be  restricted  in 

haracter    by  the  appliance  of  a  technical  construction 

aa  counsel  have  sought  to  give  it.    Whether  it  was 

)d  by  said  firm  as  the  publishers  of   said  daily  paper, 

manufacturers   of   books,   blank    books,   cards,   bill- 

,  etc.,  it  matters  not;   for  the  same  being  negotiable 

ut  into  circulation  either  as  publishers  as  aforesaid  or 

nufacturers  as  aforesaid,  it  becomes  their  commercial 

within  the  meaning  of  the  Bankrupt  Act,  as  well  as 

the   law  merchant.    A  more  restricted  construction 

be  an  utter  disregard  of  the  spirit  and  letter  of  the 

id  do  violence  to  the  best  interests  of  the  business 

mity:   In  re  Chandler,  4  B.  S.  0.  0.;    In  re  Nico- 

,  8  B.  S.  55;  In  re  HoUis,  3  do.  82. 

term  commercial  paper,  within  the  meaning  of 
uikrapt  Act,  includes  negotiable  notes,  bills  of  ex- 
,  negotiable  bank  checks,  certificates  of  deposit  used 
imercial  transactions  known  as  law  merchant.  In 
Qse  Oongress  used  the  term  in  the  Act,  and  not  in 
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tbe  restricted  sense  of  couusel  in  ihe  argument  of  this 
case.  By  usage  and  by  statute^  negotiable  paper  is  to  be 
regulated  by  custom  and  the  law  merchant.  If  a  **  banker^ 
broker^  merchant^  trader^  manufacturer  or  miner^"  allows 
his  paper  to  go  to  protest  and  suspends  payment  for  four- 
teen days,  or  if  he  has  fraudulently  stopped  payment,  in 
either  case  he  has  committed  an  act  of  bankruptcy.  A 
fraudulent  stoppage  of  payment  is  an  act  of  bankruptcy, 
and  his  creditors  may  proceed  against  him  at  once,  with- 
t^ut  waiting  fourteen  days.  But  when  there  is  only  stop- 
page or  suspension  of  payment,  without  fraud,  then  the 
same  must  continue  without  resumption,  fourteen  days, 
before  the  act  of  bankruptcy  is  complete. 

This  provision  in  the  39th  section,  is  so  clear,  that  it 
seems  strange  that  counsel  should  insist  upon  a  different 
construction.  In  re  Jersey  City  Window  Glass  Ooinpany,  1 
B.  R.  113;  In  re  Ballard  &  Parsons,  2  B.  R  84;  In  re 
Towenstein,  2  B.  R.  99;  Doane  v.  Compton,  2  B.  R.  182; 
Davis  et  ah  Armstrong,  3  B.  R  7;  Heinsheimer  v.  Shea,  8 
B.  R.  46;  In  re  HoUis,  3  B.  R.  82. 

Paper  not  given  in  the  ordinary  course  of  the  business 
of  a  banker,  merchant,  manufacturer,  trader  or  miner,  it 
has  been  held,  is  not  commercial  paper  within  the  mean* 
ing  of  the  act.  In  re  Lowenstein,  2  B.  R.  99;  In  re 
McDermott  Pat.  Bolt  Manufacturing  Company,  S  B.  R 
33.  But  the  case  of  Chandler,  4  B.  B.  66,  holds  the  con* 
trary  doctrine. 

It  is  sufficient,  however,  if  the  debtor's  commercial 
paper  was  incurred  in  his  character  of  banker,  merchant^ 
trader,  manufacturer,  or  miner.  It  does  not  matter 
whether  the  same  was  given  for  a  loan  of  money,  for 
goods,  or  to  his  or  their  employees,  or  otherwise,  nor 
whether  the  maker,  acceptor,  or  indorser,  as  principal, 
debtor,  or  otherwise,  is  liable  thereon,  if  it  appear  in  the 
petition  that  it  is  the  debtors'  commerciid  paper  of  the 
class  enumerated  in  Section  39  of  the  act.  In  the  case  at 
bar  it  so  appears  with  sufficient  averments.  We  mnst 
therefore,  overrule  the  demurrers   and  grant  leave  to   the 
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mpts  to  reply   to   the  allegations   contained  in  the 

ion. 

RiOELAND,  J.,  delivered  the  following  opinion: 

e  petition  appears  to  be  sufficient  npon  its  face^  and 
paper  is  negotiable  paper.  Then  the  only  question 
ining  is:  are  these  parties  within  the  purview  of  the 
are  they  manufacturers?  If  so^  the  paper  as  a  matter 
nrse  is  their  commercial  paper.  I  believe  them  to  be 
factarers.    The  demurrers  are  not  well  taken* 


S.    GODBB,    Respondent,  v.    BEIQHAM   TOITNG, 

'BUSTEB-IN-TbUST  07  THE  GhUBOU    OF    JSBUB    OHBIBT 

?  Latteb-day  Saints,  Appellants. 

(See  same  case  in  16  Wallace,  Sdd.) 

the  interposition  of  an  untenable  objection  onlj,  to  the  intro- 
3tion  of  evidence,  all  other  objectione  are  waived. 
)  question  whether  the  PlaintifF,  after  the  Defendant  has  rested, 
7  again  introduce  evidence  in  chief,  or  shall  be  confined  to 
utting  evidence,  is  entirely  in  the  discretion  of  the  Court. 
Lo  objection  is  made  within  a  reasonable  time  to  an  account 
«d,  assent  thereto  may  be  presumed. 

account  stated  carries  interest  from  the  day  of  its  liquidation, 
ictions  of  contract,  interest  is  allowed  as  a  legal  right  In 
ly  other  cases  it  may  be  allowed,  in  the  discretion  of  the  jury, 
ere  interest  is  allowable,  and  the  contract  does  not  fix  the 
ceotage,  it  is  regulated  by  the  Statute,  if  there  be  a  Statute, 
lere  be  no  Statute,  a  reasonable  rate  of  interest  should  be 
wed  by  the  jury  by  way  of  damages. 

al  from  the  Third  District  Court. 

Plaintiff  claimed  judgment  against  the  Defendant^  on 
owing  alleged  state  of  facts,  to  wit:  That  in  the 
)f  1865,  the  Plaintiff,  at  the  request  of  the  Def end- 
ran  ced  to  the  latter,  ''to  be  used  in  the  construc- 
the  Deseret  Irrigation  and  Oanal  Go.,''  goods  of  the 
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• 
yalfie  of  $10^020.27;  that  on  the  12th  day  of  Febnarj, 
1866^  an  account  was  stated  by  the  Plaintiff  to  the  Drfend- 
ant  for  the  said  Buxm,  to  which  the  Defendant  made  no 
objection;  that  on  the  30th  day  of  May,  1868,  the  Defend- 
ant paid  the  Plaintiff  thereon  the  sum  of  $5,000.  The 
Plaintiff  claimed  judgment  for  the  balance,  with  interest 
on  said  stated  account  at  the  rate  of  10  per  cent  per 
annum,  from  February  12th,  1866,  to  May  30th,  1868,  and 
interest  on  the  balance  the^i  remaining  due»  at  10  per  cent 
per  annum  from  said  80th  day  of  May,  1868,  until  paid, 
(sach  interest  being  by  way  of  damages). 

The  Defendant,  in  his  answer,  denies  that  there  was  ever 
any  account  stated  between  the  parties  hereto;  and  denies 
that  there  was  found  to  be  due  the  Plaintiff  from  the 
Defendant,  as  said  Trustee,  the  sum  charged  in  the  oom- 
plaint,  or  any  other  sum. 

The  complaint  and  answer  are  verified.  The  cause  wu 
tried  in  the  Third  District  Court,  at  the  July  Term,  1870, 
before  Mr.  Justice  Strickland  and  a  jury. 

The  jury  rendered  a  verdict  in   the  following  language: 

We,  the  undersigned  jurors,  hereby  find  for  the  Plaintiff 
in  the  sum  as  claimed  by  him,  viz:  The  amount  of 
$10,020.27,  with  interest  from  the  12th  day  o£  Feteoiry, 
1869,  up  to  the  date  of  payment  of  the  15,000,  acknowl- 
edged May  30,  1868,  and  interest  on  the  remaining  balance 
up  to  date,  at  the  rate  of  10  per  cent,  per  annum— total 
amount,  $8,382.76" 

The  Defendant  appeals.  Other  facts  appear  in  the  opin- 
ion of  the  Oourt. 

Marshall  dk  Carter,  for  Respondent. 
Snow  <&  Edge,  for  Appellant. 

McEeak,  0.  J.  delivered  the  following  opinion: 

1.  The  testimony  of  Bodford,  and  the  written  corres- 
pondence of  the  parties  to  the  record,  introduced  in  evi- 
dence, authorized  the  jury  to  find,  as  they  did  find,  that 
Brigham   Young,   and   the    ^'Deseret  Irrigation  and  Oanal 
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pany/'  and  the  '' TraBtee-in-TruBt  of  the  Ohurch  of 
I  Ohrist  of. Latter-day  Saints/'  were  one  and  the  same; 
the  fiame  eyidence  authorized  the  jury  to  find,  aa  they 
mi,  that  the  Plaintiffs  account-  against  the  ''Deaeret 
ition  and  Canal  Company,"  was  properly  rendered  to 
Defendant,  through  the  Defendant's  proper  agent,  on 
.2th  day  of  February,  1866,  and  that  the  stated  bal- 
was  then  found  to  be  due  to  the  Plaintiff  from  the 
idant  (Terry  v.  Siekles,  13  Cal.  427;  Powell  v.  Noye^ 
j-b.  184;  Lockwood  v.  Thorne.  11  New  York,  170). 
ifter  the  parties  had  rested,  the  plaintiff  called  one 
;rong  as  a  witness,  who  testified  that  I^wrence  had 
tiim  that  Kimball  ft  LAwrence  once  had  an  account 
t  the  ''Desaret  Irrigation  and  Canal  Company,"  which 
Trustee-in^Tmst  had  settled  by  giving  credit  on  tith- 
This  was  hearsay  testimony,  and  was  improper.  But 
efendanfs  counsel  objected,  for  the  reason  that  the 
ce  was  not  in  rebuttal,  and  was  therefore  illegal." 
ibjection  was  not  tenable,  and  every  other  was  waived 
terpoeing  it.  (Jackson  v.  Hobby,  20  Johns.^  357; 
^  V.  Wells,  17  Wend.,  186;  Potter  v.  Dayo,  19 
,  361;  Elwood  v.  Deifendorf,  5  Barb.,  898;  Merritt 
man,  6  Barb.,  830;  Ballows  v.  Saokett,  15  Barb., 
mith  V.  Hill,  22  Barb.,  656;  Newton  v.  Harris,  2 
345). 

ther,  after  the  Defendant  had  rested,  to  allow  the 
ff  again  to  introduce  evidence  in  chief,  or  to  con- 
m  to  rebutting  testimony,  was  entirely  in  the  dis- 
ci the  Court.     (People  t^.   Mather,  4  Wend.,  229; 
V.  Voca,    15  Wend.,  193;  Morris  v.  Wadsworth,  17 
103;  Ford  v.  Niles,  1  Hill,  300;  Jackson  v.  Tall- 
4  Oow.,  450;  Bedell  v.  Powell,  13  Barb.,  183;  Peck- 
Lary,  6   Duar.,  495;  Anthony  v.  Smith,  4  Bosw., 
ailroad   Co.    v.    Stimpson,   14  Pet,   888;   Lewis  v. 
20  New  York,  58;  and  13  Abb.  Pr.,  1. 
le   letters  introduced   in  evidence  by  the  Plaintiff 
e  eyidence  had  rested,  were  part  of  the  ren  geste, 
ether   they  tended  to  make  out  the  Plaintiff's  case 
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or  to  rebut  the  Defendant's^  they  were  equaDy  admis- 
sible. (Haley  v.  Jarvis,  1  Bosw,,  461;  Ronse  i;.  Whit- 
hed^  25  New  York^  170;  Liyermore  v,  St.  Jobn^  4  Bob. 
N.  Y.  12.) 

It  has  even  been  held,  though  it  is  not  necessary  to  go 
to  that  length  here,  that  ''where  one  party  produoes  the 
letter  of  another,  purporting  to  be  in  reply  to  a  previous 
letter  from  himself,  he  is  bound  to  call  for  and  put  in  the 
letter  to  which  it  was  an  answer,  as  part  of  his  own  evi- 
dence/' (Watson  V.  Moore,  1  0.  ft  Ear.,  626;  Roe  v.  Day} 
7  Gar.  ft  Payne,  705;  1  Greenleaf  on  Ey.,  Sees.  108  and 
201,  and  notes.) 

4.  The  Oourt  was  correct  in  charging  the  jnry  that  ''if 
the  Defendant  did  not  object  within  a  reasonable  time  to 
an  account  presented  to  him,  his  assent  may  be  presumed, 
and  will  support  an  action  upon  an  account  stated;  and 
also  that,  "  If  when  an  account  is  rendered  no  objection  ia 
made  to  it,  it  is  to  be  considered  liquidated  from  the  time 
it  is  rendered,''  (Walden  v.  Sherburne,  15  Johns.,  409; 
Hall  V.  Morrison,  3  Bosw.,  520;  Case  t;.  Hotchkiss,  3  Abb. 
N.  S.  881;  Hutchinson  v.  Bank,  48  Barb.,  802;  Crane  9. 
Hardman,  4  E.  D.  Smith,  448;  Bainbridge  v»  Wilcooks, 
Baldw.,  536— 3d  Oirc.  Pa.) 

5.  Prior  to  the  14th  day  of  February,  1868,  there  wai 
no  Territorial  Statute  on  the  subject  of  Interest,  in  Utah. 
At  that  time  it  was  enacted,  "That  it  shall  not  be  lawful 
to  take  more  than  10  per  cent,  interest  per  annum,  when 
the  amount  of  interest  has  not  been  specified  or  agreed 
upon."  (Laws  of  Utah,  1868,  chap.  13,  p.  15.)  But 
on  the  19th  day  of  February,  1869,  this  act  was  repealed 
and  the  following  enacted,  to- wit:  "That  it  shall  be  law- 
ful to  take  ten  per  cent,  interest  per  annum,  when  the 
amount  of  interest  has  not  been  specified  or  agreed.  (Laws 
of  Utah,  1869,  chap.  19;  p,  17). 

The  subject  of  interest  is  an  important  branch  of  juris- 
prudence, and  one  that  has  engaged  the  best  talents  of 
legislators  and  jurists.  At  common  law,  interest  was  not 
only  not  recoverable,  but   the  taking  of  it  was  severely 


ished.  In  modem  times,  howeyer,  both  in  England  and 
)rica>  in  the  iormer  oountry  principally  by  statutes,  in 
latter  principally  by  nsage  and  adjudicationB,  this  rale 
been  greatly  qualified.  As  a  general  rule,  the  statutes 
ed  in  both  countries  in  regard  to  interest,  are  merely 
libitory  of  interest  being  taken  above  a  certain  rate; 
r  are  negatiye  and  not  affinuative;  they  do  not  declare 
yhat  cases  interest  may  be  taken,  nor  do  they  require 

0  be  paid  in  any  case.     (2  Parsons  on  Notes  and  Bills, 
to  393,  and  note  p.)    ''The  payment  of  interest  not 

ig  required,  either  at  common  law  or  by  statute,  it 
ows  that  whenerer  the  courts  allow  interest  as  such,  as 
dental  to  the  debt,  they  do  so  on  the  ground  of  the 
3ement  of  the  parties,  either  express  or  implied. ''  (Ibid, 
.  Sedgwick  on  Damages,  55  Ed.,  435.).    ''The  courts  of 

United  States;,  more  than  those  of  England^  make  the 
wance   more 'nearly    to    depend    upon    the  equity  of 

case,  and  not  requiring  either  an  express  or  implied 
mise  to  sustain  the  claim.''     (Sedgwick  on  Damages, 

Ed.,  438;  Wood  v.  Bobins,  11  Mass.,  604;  Pope  t, 
Tett,  1  Mason  117.)    "The  American  cases  look  upon 

interest  as  the  necessary  incident,  the  natural  growth 
the  money  and  therefore  incline  to  give  it  with  the 
acipal;   while   the  English  treat  it  as  something  distinct 

1  independent,  and  only  to  be  had  by  virtue  of  some 
iitiye  agreement.''  (Sedgwick  on  Damages,  5th  Ed.^ 
I;  Boyd  V.  Oilchrist,  15  Ala.,  849;  Stevenson  v.  Max- 
11^  1  Sandf.  Oh.  B.,  273.) 

!n  the  case  at  bar  the  jury  found  that  the  account  was 
aidated  on  the  12th  day  of  February,  1866.  The  ac- 
int  therefore  carried  interest  from  that  date;  at  what 
e,  howeyer,  and  how  computed,  and  whether  it  carried 
erest  before  that  date,  will  be  hereafter  considered, 
strsons'  Mercantile  Law,  252;  Elock  v.  Bobinson,  22 
3nd.,  157;  Orosby  v.  Otis,  82  Maine,  256;  Hicks  if. 
Lomas,  Dudley,  Qeo.,  318;  Vermont  &c*  B.  B.  Co.  v. 
rmont  Central  IL  B.  Co.,  34  Vt.,  1. 
''The  old  common  law  rule,  which  requires  a  demand 
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to  be  liquidated,  or  its  amount  aseertaiiied,  before  intenst 
oan  be  allowed,  has  been  so  far  modified,  that  if  the 
amount  is  capable  of  being  ascertained,  it  carries  interest" 
(20  N.  Y-,  469;  Graham  v.  Chrystal,  1  Abb  Pr.  N.  B. 
ISl;  2  Keyes,  21;  McMahon  v.  The  N.  Y.  &  Erie  & 
E.  Co.,  20  K.  Y.,  463;  Spencer  v.  Pierce,  5  B.  L,  63.) 
There  is,  however,  no  necessity  for  relying  upon  ttus 
doctrine  in  this  case.  The  account  was  found  to  be  Uqai- 
dated. 

When  interest,  as  such,  should  be  allowed  by  courts  as 
matter  of  law,  and  when  it  may  be  allowed  as  damages  by 
juries  in  their  discretion,  are  questions  that  hare  been 
much  discussed  by  courts  and  commentators.  We  are 
satisfied,  howerer,  that  in  regard  to  the  fiivt  of  tiiesa 
questions,  the  rule  most  firmly  founded  on  record,  sad 
reason,  and  best  supported  by  authority,  is,  ''that  io 
actions  of  contract  interest  is  no  longer  in  the  discretion 
of  the  jury,  but  a  matter  of  right,  and  as  essential  to  legil 
indemnity  as  the  principal  sum  or  ascertained  yalne  to 
which  it  is  an  incident/'  (Sedgwick  on  Damages,  (  Ed., 
482,  note  2;  Dana  v.  Fiddler,  12  Kew  York,  40,  60; 
Beid  V.  The  Bens.  Glass  Factory,  6  Ck)W.,  587;  Van  Bens. 
V.  Jones,  2  Barb.  648;  Meech  v.  Smith,  7  Wend.,  Sift; 
Beab  t;.  McAlister,  8  Wend.,  100;  Hill  t^.  AOm,  18  DL, 
692;  Lush  i^.  Druse,  4  Wend.,  318;  Van  Bens.  p.  Bobtft% 
6  Den.  470;  Van  Bens.  v.  Jewett,  2  Ooms.,  185.) 

We  are  equally  well  satisfied  ''that  interest  may  be 
allowed  in  the  discretion  of  the  jury,  but  not  by  tbe  Ooort 
as  matter  of  law,  in  cases  of  trorer,  trespass,  or  for  non- 
delivery of  goods  by  carriers,"  when  the  conien  are  in 
fault.  (Sedgwick  on  Damages,  5th  Ed.,  441,  483,  and 
429;  Van  Bens.  t;.  Jones,  2  Barb.,  670;  Beals  v.  Qnemsey, 
8  Johns.,  446;  Bissell  t;.  Hopkins,  4  Oow.,  68;  Biohmend 
V.  Bronson,  5  Den.,  55;  Van  Bens.  p.  Jewett,  2  Ooma, 
185;  Gilpins  p.  Oonsequa,  Pet.  0.  Ot.,  85;  3  Wash.  0.  01, 
184;  The  People  p.  Qasharia,  9  Johns.,  71;  Shingerlaad  «• 
Swart,    18   Johns.,    255;  Hyde  p.  Stone,   7  Wend.,  854.) 

6.  The  court   also   charged   the   jury,    ''Thai  it  they 


nd    for  the  plaintiff  they  would  find  15,080.37,  witk 
3re8t  on  $10,020.27  from   the  dftj  the  account  was  ren* 
ed  until  the  day  of  the  payment  of  the  95,000,  and  from 
.t  date  to  the  day  of  tried,  on  the  amonnt  then  remaiii- 
'  due.    This  was  right.    Indeed,  no  exception  was  taken 
this  portion  of  the  charge.    It  became  the  hiw  <rf  the 
e,  and  no  objection  can  now  be  nrged  to  it. 
^nt,   on   the   argument  it   seemed   to   be  ooneeded   by 
insel,  that  if  any  interest  was  allowable,  it  was  ten  per 
t.  per  annum  from  and  after  the  10th  day  of  Febmary, 
16,  the  date  of  the  statute  in  regard  to  interest.    It  is 
y  clear  that  where  interest  is  allowable,  and  the  cmtnMst 
«8  not  fix  the  per  centage,  it  is  regolated  l^  the  startnte, 
there  be  a  statute.    The  Court  did  not  nune  any  per 
itage,  and  the  charge  did  not  conflict  with  the  principle 
^  stated.    (Sedgwick  on  Damages,  6th  Ed.,  p.  257;  Lewis 
Lee,  15  Ind.,  499;  Hayman  t;.  Sanders,  12  Oal.,  107;  ProTO 
Lathrop,  1  Scam.,  805;  Van  Kens,  v,  Jones,  2  Barb.,  687; 
ise  V.  Field,  13  Tex.,  623.)    This  action  is  on  contract^ 
1  the  Court  properly  charged  the  jury,  as  matter  of  law, 
kt  if  they  found  for  the  plaintiff,  they  would  idlow  him 
erest  from  the  day  of  the  liquidation  of  the  aoeonnt, 
n  though  there  was  no  statute  upon  the  subject  at  that 
le.    (See  authorities  cited  under  the  5th  poini)    Bat 
I  Court,  with  equal  propriety,  left  the  percentage  to  the 
cretion  of  the  jury.    In  Davis  v.  Greely  (1  Oal.  482)  tiie 
art  say,  ''Interest  is  generally  regulated  by  statute,  tat 
the  absence  of  any  statute,  a  reasonable  rate  may  be 
)wed  by  way  of  damages." 

But,  might  not  the  Court  hare  held  eren  ^  stronger  doo- 
ae,  and  instructed  the  jury  that  if  they  found  for  the 
lintifl,  then,  as  matter  of  law,  the  Plaintiff  was  en« 
ed  to  interest  from  the  day  the  debt  was  contraoted, 
ihout  regard  to  its  subsequent  liquidation  ?  It  has  been 
d  that  ''an  unliquidated  account  for  money  paid  or 
t,  earries  interest.  Wheneyer  it  is  said,  therefore,  thsl 
interest  is  reasonable  upon  an  unliquidated  aooonat^ 
account   other  than   for   money  lent  or  advanced  or 
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had  and  leGeiyed,  muBt  be  Quderstood."  (Siotard  v. 
Oraves,  3  Oal.,  2^6;  Beid  v.  Sens.  Glasa  Factory,  3  Cov., 
427,  and  6  Id.,  597;  Trotter  v.  Grant,  2  Wend.,  413.)  It 
has  also  been  held  ''that  npon  money  adyaneed  by  one 
person  for  the  use  of  another,  interest  is  recoverable  from 
the  time  of  the  advance,  in  the  absence  of  any  express 
agreement  npon  the  subjecf  (Gillett  v.  Van  Rensselaer,  15 
Kew  York,  397.) 

If  the  goods  advanced  were  taken  in  lieu  of  ''  a  loan " 
to  the  Deseret  Irrigation  and  Canal  Company,  as  some  of 
the  evid^ce  would  seem  to  indicate,  might  they  not  haye 
been  regarded  as  money?  And  if  so,  interest  might  haye 
been  charged  for  about  nine  months  additionaL  But  there 
ist  DO  need  to  pass  upon  this  question. 

7.  Having  found  for  the  Plaintifi  on  the  merits  of  the 
action,  the  jury,  in  their  discretion,  fixed  the  interest  at 
ten  per  cent,  per  annum  before  the  statute,  the  same  as 
they  allowed  after  the  statute.  The  rule  which  they  adopted 
for  casting  interest  was  correct.  (Connecticut  v.  Jackson, 
1  Johns.  Ch.  B.  17;  Dean  v.  Williams,  17  Mass.,  417; 
Story  i;.  Livingston,  13  Pet.,  359;  Dunlap  t^.  Alexander,  1 
Qranch.  Ct.,  498.)  But  they  seem  to  have  erred  in  the 
process  of  computing  it,  and  to  have  allowed  the  Plaintifi 
several  hundred  dollars  less  than  he  was  entitled  to  accord- 
ing to  the  facts  found  by  the  jury.  Of  this  the  Defend- 
ant has  no  reason  to  complain.  ''The  Supreme  Court 
may  render  such  judgment  as  the  court  below  shonld 
have  rendered.^'  (Laws  of  Utah,  p.  67^  sec.  8.)  Instead, 
however,  of  adding  to  the  judgment  the*  interest  which  the 
jury  omitted,  we  are  of  the  opinion,  all  tilings  considered, 
that  the  judgment  of  the  court  below  as  it  stands,  should 
be  aflirmed. 

Stbicelakd,  J.,  concurred. 

Hawlet,  J.,  dissented,  solely  on  the  ground  that  the  jury 
did  not  allow  the  PlaintifE  as  much  interest  as  he 
entitled  to.    In  other  respects  he  ooncorred. 
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u  ft  B.  H.  PERRY,  Bespondents,  p.  JOHN  TAYLOR 

et  at.,  Appellants, 

(Opinion  Rendered  October  26th,  1871.) 

nvBEST.— An  agreement  to  pay  interest  on  a  note  which  pro- 
Ldes  for  "interest  at  the  rate  of  two  per  cent,  per  month  from 
ftte,"  does  not  extend  beycmd  the  time  the  said  note  beoomee 
lie  and  payable  by  its  terma. 

rhen  there  is  a  Statute  proTiding  a  specific  rate  of  interest,  such 
)te  is  the  measure  of  damages,  otherwise  the  damage  is  to  be 
tabliflhed  by  proof. 

LXAOS  AS  INTBBBST.— Upon  Stated  and  liquidated  accounts,  for 
oney  had  and  received,  and  upon  notes  oveidue,  where  there 
no  Statute  for  Interest,  damages  may  be  recovered  in  lieu  of 
berest,  upon  proper  proof. 

njiiSTO  Intbbebt  when  tbxbb  hats  been  Pabtial  Pat* 
NTS.— The  pa3rnient  is  to  flnt  ^pply  to  the  discharge  of  the 
erest  due,  and  if  the  payment  exceeds  the  interest,  the  snrpluq 
es  towards  discharging  the  principal;  if  the  payment  be  less 
m  the  interest,  the  surplus  of  the  interest  due  must  not  be 
:6n  to  augment  the  principal,  but  interest  continues  on  the 
mer  principal  until  the  period  when  the  payments  taken 
ether  exceed  the  Interest  due,  and  then  tiie  sniplus  ia  to  be 
»lied  towards  discharging  the  principal,  etc. 

SAL   from   the   Third  Judicial  District    The  facte 
in  the  Opinion. 

finer  for  Appellant. 

i.  Bashin  for  Respondent. 

LBY^  J.,  deliyered  the  Opinion  of  the  Oonrt. 

was  an  action  in  assumpsit,  brought  upon  a  prom- 

lote,  in  the  Third  Judicial  District   Court,   by  the 

Jent,  against  Ohauncey  W.  West,  John  Taylor,  and 

heeler,  aa  joint  and  aereral  makers  of  said  note, 

reads  as  follows: 

0.70.  Great  Salt  Lake  City,  Aug.  10th,  1867. 
months  after  date,  we,  or  either  of  us,  promise  to 
A.  &  E.  H.  Perry,  or  order,  the  sum  of  nine  han- 
nd  twenty  dollars  and  seventy  cents,  for  value 
,  without  defalcation  or  discount,  with  interest  at 
I  of  two  (2)  per  cent,  per  month  from  date. 

Chaunoby  W.  West, 
John  Taylob, 
Levi  Wheblbb." 
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T]|0  Bespondents  commenced  their  said  action  in  the 
eonrt  below,  in  the  name  of  0.  A.  &  E.  H.  Perry,  plaintifs, 
as  though  they  were  co-partners,  without  ayerring  a  co-part- 
nership. Neither  of  their  christian  names  appears  upon 
the  record.  Ab  objectionable  as  this  is^  and  as  obnoxioas 
as  it  was  to  «  demurrer,  no  advantage  was  taken  of  it  by 
the  Defendants  in  the  court  bdow,  nor  has  there  been  any 
interposed  by  Appellants  in  this  court;  this  fault  may  there- 
fore be  considered  as  waived. 

By  the  return  of  summons  it  appears  that  John  Taylor 
only  was  serred  with  process,  and  that  he  failed  to  file  his 
answer  or  to  make  any  objection  whatever  until  the  day  of 
trial  and  judgment  From  the  bill  of  exceptions  it  appears 
that  the  case  was  brought  on  for  trial  on  the  6th  day  of 
October,  1869,  when  his  default  was  taken*  The  case  was 
then  called  for  trial,  and  without  any  formal  waiver  of  a 
jury  on  the  part  of  Taylor,  it  was  tried  by  the  Oourt;  but 
on  the  argument  in  this  court,  it  was  stipulated  by  and 
between  the  parties,  that  there  was  in  fact  a  waiver  of  a 
jury,  and  the  record  was  acoordingly  so  amended.  It  appears 
from  the  Beoord  that  there  was,  on  the  first  day  of  April, 
1869,  paid  on  said  note,  the  sum  of  tSOO,  and  on  the  15th 
of  May  following,  the  sum  of  $162.50.  It  appears  from 
the  bill  of  exceptions,  that,  on  the  introduction  of  said  note 
as  evidence  in  the  court  below,  the  said  Defendants  in  error 
insisted  that  the  measure  of  damage  for  the  non-payment 
of  said  note  when  due,  and  from  that  time  until  the  day  of 
the  judgment,  was  the  interest  upon  the  same,  at  the  rate 
of  two  per  cent,  per  month;  to  which  the  Appellant  objected; 
which  objection  was  over-ruled,  and  exception  was  taken 
thereto;  and  thereupon  James  M.  Garter  was  sworn, 
under  the  ruling  of  the  Court,  to  compute  the  interest 
upon  said  note,  up  to  that  time,  at  the  said  rate  of  two 
per  cent,  per  month;  and  that  upon  such  computation, 
there  was  found  due  upon  the  note  the  sum  of  1911.70; 
and  thereupon  the  Bespond^it  asked  for  a  judgment  in  that 
amount  for  principal  and  interest,  as  damages;  to  iriiich 
the  Appellant  objeoted,  and  insisted  that  the  same  was  too 
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which  objection  was  ovemiled,  and  the  Appellant 
caption  thereto;  and  thorenpon  the  said  Court  ren- 
adgment  against  the  said  Appellant  and  in  favor  of 
d  Bespondents  for  damages  in  the  said  sam  of 
,  and  costs,  to  which  jadgment  the  said  Appellant 
cceptions    for  that  oanse,  and  assigns  the  same  as 

ler  the  record  nor  the  bill  of  ezoeptions  shows  any 
e  to  prove  what  the  actual  damage  was  to  Bespond* 
hich  they  sustained  by  the  law  of  custom^  by  reason 
ietention  of  the  money  due  upon  the  note  after  its 
y;  nor  was  there  any  evidence  to  prove  what  the 
was  actually  worth  from  and  after  said  time. 
^ms  to  have  been  taken  for  gruited  by  Bespondents 
id  note  became  due  and  payable,  the  measure  of 
for  the  detention  of  money  due  upon  it,  was  two 
t.  per  month,  the  same  as  specified  in  the  note,  for 
not  only  up  to  the  time  it  became  due  and  payable 
erms,  but  after  that  time,  as  aforesaid.  But  such 
;he  law. 

agreement  to  pay  interest,  which  is  contained  in  the 

r  two  per  cent,  per  month,  did  not  extend  beyond 

le  the  same  became  due  and  payable  by  its  terms; 

re  being  no  other  agreement  for  interest,  to  deter- 

le  damage  as  interest,  after  the  note  became  due; 

re  being  no  affirmative  law  fixing  the  rate  of  inter- 

1  and  after  the  same  became  due,  such  damage  by 

interest  or   otherwise,  should  have  been  left   to  be 

ned  by  proof.     The   Statute   (since  repealed)   sp- 

Feb.  14,  1869,  which  provides  ''  that  it  shall  not  be 

x>  take  more  than  ten  per  cent,  interest  per  annum, 

le  amount  of  interest  has  not  been  specified  or  agreed 

is  entirely  negative  in  its  character.    It  does  not 

necessary  in  this  case  to  construe  said  statute,  or 

de  whether  or  not,  during  its  life,  it  actually  fixed 

)unt  of  damage  by  way  of  interest  at  ten  per  cent. 

lum.    If  such  is  its  proper  construction,  and  that 

cent,  was  not  simply  the  maximum  rate  under  it^  it 

0 


66  PsBEY  V.  Tatlob. 

woald  not  help  this  case,  for  this  rale  was  not  followed  bj 
the  Oourt;  but  rather  the  meaBure  of  intereBt  named  in 
the  note  after,  as  well  as  up  to  the  time  it  became  dne,  to- 
wit:  at  the  rate  of  two  per  cent,  per  month.  This  was 
manifestly  wrong,  for  the  said  Statute  fixed  the  maximBm 
rate  not  to  exceed  that  of  ten  per  cent  This  view  of  the 
law  was  fnlly  sustained  by  the  Supreme  Court  of  the 
United  States  in  the  case  of  Brewster  v.  Wakefield  22 
Howard  IT.  8»  125;  see  also  Haoomber  t;.  Dunham,  8 
Wend.  ^0 ;  United  States  Bank  v.  Chapin,  7  Wend  471; 
and  Lndwick  v.  Huntsinger,  d  Watt  and  Serg.  51-^0. 

As  a  rule,  when  there  is  a  Statute  pioviding  a  specific 
rate  of  interest,  such  rate  is  the  measure  of  damage.  Bat 
in  the  absence  of  such  a  Statute,  the  meafiure  of  damage 
by  way  of  interest  or  otherwise,  is  determined  by  proof 
and  the  discretion  of  the  jury  under  the  evidence. 

At  common  law,  it  was  formerly  held,  that  in  the  ab- 
sence of  a  special  agreement  for  the  payment  of  a  specific 
rate  of  interest,  none  oould  bie  recovered,  either  as  such,  or 
as  damage  in  lieu  of  interest; — See  the  case  of  Beid  v. 
Rensselaer  Glass  Factory,  3d  Gowen,  B.  419,  in  which 
Justices  Savage  and  Sutherlapd  present  the  law  and  the 
law  of  England  and  this  country  in  able  opinions.  But  this 
rule,  as  will  be  seen  in  said  case,  has  been  relaxed  in  Eng- 
land, and  it  is  now  held  both  in  England  and  this  country, 
that  upon  atated  and  liquidated  accounts,  for  money  had 
and  received,  or  loaned,  and  upon  notes  past  due,  where 
there  is  no  Statute  for  interest,  damages  may  be  reoovered 
for  the  detention  in  lieu  of  interest,  in  the  disoretion  of  the 
jury,  under  proper  proof.  But  wliere  there  is  a  Statute 
whioh  determines  the  rate  of  interest  per  annum,  snch  is 
the  measure  of  damages,  in  such  or  similar  cases,  on  the 
ground  that  the  law  consider  such  damage  by  way  of  inter- 
est, incident  to  the  debt,  and  implies  a  promise  on  the 
debtor  to  pay  it  from  the  day  it  becomes  due,  if  not  then 
paid.  This  implied  promise  is  supported  by  common  jns- 
tice  between  man  and  man,  which  rests  upon  every  man  to 
render  to  another  a  fair  equivalent  for  the  use  or  detention 
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at  which  is  justly  dae  to  his  fellow  man.  See  Selleck 
-ench,  1  Oonn.y  N.  S.  32,  85;  Bead  tv  BeBsselaer 
Factory^  5  Gowen,  B.  687;  Van  Bensselaer  r.  Jones,, 
rbour  Supreme  Court  Beports,  651;  Parsons  on  Notes 
Bills,  891,  3^,  note  p;  896  note  q;  397  note  s  and  y; 
ick  on  damages,  375  to  390  inclnsive,  and  notes. 
6  Appellant  does  not  object  to  the  payment  of  the 
two  per  cent*  per  month  daring  the  time  of  his  agree- 
so  to  do,  or  np  to  the  time  the  said  note  became  due 
)ayab]e  to^wit:  np  to  the  lOth  day  of  August,  1868, 
r  tweke  months.  Nor  does  he  object  to  the  payment 
mages  as  interest,  from  and  after  the  note  became  due 
^resaid,  at  the  rate  of  ten  per  cent,  per  annum.  But 
otests  against  the  payment  of  two  pw  cost,  per  month, 
and  after  the  note  became  due,  to  the  day  the  said 
lent  was  rendered.  And  in  this  we  think  he  was  and 
irely  right. 

I  for  the  purpose  of  ditposing  of  the  question  as  to 
-oper  mode  of  casting  interest,  where  there  are  partial 
nts,  as  in  this  case,  we  will  further  say,  that  the  mle 
sting  interest,  as  laid  down  by  the  books,  and  which 
snds  itself  upon  principles  of  juatioe^  ia  as  follows: 
payment  is  fo  first  supply  to  the  discharge  of  the  in- 
due. If  the  payment  exoeeds  the  interest,  the  sur- 
oes  towards  discharging  the  principal,  and  the  subse- 
interest  is  to  be  computed  on  the  balance  of  principal 
ling  due.  If  the  payment  be  leas  than  the  interest, 
rplua  of  interest  due  must  not  be  taken  to  augment 
incipal;  but  interest  continues  on  the  former  princi- 
til  the  period  when  the  payments,  taken  together, 

the  interest  due,  aftd  then  the  surplus  is  to  be 
I  towarAs  diaeharging  the  principal,  and  interest  is  to 
iputed  on  the  balance  of  the  principal  as  aforesaid/' 
Connecticut  v.  Jackson,  1  John.,  oh.  17;  Penrose  r. 
1    Dallas  Penn.,   404;   Traoy  v.  Wickoff,   1   Dallas 

133. 

meat  reversed,  .revised  and  rendered  pursuant  to  the 
1  herein  rendered* 
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WILUAM  S.  GODBE,  Petitioner,  v.  THE  CITY  OF  SALT 

LAKE,  Seepondent. 

(See  Shepherd  v.  Second  Dist  Court  poet) 

1.  A  slatate  vhioh  ia  relied  upon  tm  oonf  erring  original  jurisdiction 
upon  this  Court,  should  be  veiy  clear,  and  should  admit  of  no 
other  ressonable  construction. 

8.  The  Supreme  Law  of  the  Territory  of  Utah  consists  of  the  Con- 
stitution  and  the  Laws  of  the  United  States,  made  in  pursoance 
thereof,  and  all  treaties  made  under  the  authority  of  the  United 
States.  This,  of-  course,  includes  the  Oiganio  Act  of  the  Tern- 
tory. 

8.  If  the  Legislative  Assembly  pass  an  Act  inconsistent  with  Vb» 
Oiganic  Act,  it  is  null  and  void,  unless  Congress  affirmatiTely 
approves  it  Then  it  would  become  part  of  the  Constitation  of 
the  Territory,  provided  it  be  not  in  conflict  with  the  Fadenl 
Constitution. 

4  This  Court  has  no  original  Jurisdiction,  save  in  the  one  esse  of 
writs  of  hdbecu  corpus,  and  in  that  case  its  Jurisdiction  is  eon- 
current,  and  not  exclusive. 

8.  The  Jurisdiction  of  tbe  Supreme  Court  of  Utah  is  mainly  appe- 
late, and  that  of  the  District  Courts  mainly  original 

This  is  a  suit  in  equity,  brought  originally  in  this 
court.  In  his  bill  the  PlaintilS  alleges  that  he  ia  a  drug- 
gist by  occupation^  and  carries  on.  the  business  of  a 
wholesale  and  retail  druggist  in  the  Oity  of  Salt  Lake; 
and  the  Defendant  is  a  oorporation;  that  by  Tirtue  of 
an  ordinance  of  said  Defendant,  passed  October  87th,  A. 
D.  1866,  entitled,  "An  Ordinance  relating  to  license  for 
the  Manufacture  and  Sale  of  Spirituous,  Yinona  and  Fer- 
mented Liquors,''  the  said  Oity  of  Salt  Lake  assumes  the 
authority  to  impose  upon  the  Plaintiff,  in  addiUon  to 
his  license  as  a  druggist  aforesaid,  a  license  for  retail  sale 
of  liquors  of  two  hundred  dollars  per  month,  payable 
quarterly  in  advance,  said  license  inclndlhg  qnantitieB 
not  exceeding  three  gallons;  and  a  further  license  of  one 
hundred  dollars  per  month  as  a  wholesale  liquor  dealers' 
license,  payable  quarterly  in  advance;  that  the  salt 
of  spirituous  and  yinons  liquors  is  a  part  of  his  bnsi* 
ness  as  a  druggist,  the  same  being  ]cept  and  sold  by  sU 
druggists   as  a  medicine;   that  the   Oity  of  Salt  Laks  m 
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;ed  in  the  bnsinefiS  of  wholesale  and  retail  liquor 
*8,  and  has  large  quantities  of  spirituous  and  vinous 
'8  which  it  offers  for  sale  at  its  liquor  store,  in  said 
that  on  the  11th  day  of  July,  A.  D.  1870,  the  De- 
nt complained  of  the  Plaintiff  before  one  Jeter  Glinton, 
man  of  said  city,  charging  this  Plaintiff  with  selling 
int  of  spirituous  liquors  to  one  David  Bay,  for  the 
)f  fifty  cents,  without  first  obtaining  a  license  so  to  do, 
ontrary  to  the  ordinance  aforesaid;  that  in  pursuance 
i  complaint,  this  Plaintiff  was  arrested,  and  a  fine  of 
[lundred  dollars,  with  costs,  was  imposed  by  said 
n.  Alderman,  and  a  judgment  therefor  was  entered 
t  this  Plaintiff  by  said  Alderman;  that  on  the  25th 
)f  July,  A.  D.  1870,  this  Plaintiff  filed  in 
court  his  petition,  alleging,  among  other  things, 
he  said  proceedings  were  without  warrant  or  authority 
,  and  contrary  to  the  course  of  the  common  law,  and 
;  that  a  writ  of  certiorari  issue  to  the  said  Jeter 
1,  Alderman;  that  the  said  writ  did  so  issue;  that 

23d  day  of  July,  A.  D.  1870,  a  complaint  was  filed 
the  said  Olinton,  Alderman,  setting  forth  that  this 
ff  had  sold  four  gallons  of  whisky  contrary  to  said 
Qce,  whereby  an  action  had  accrued  to  the  said  city; 
le  said  city  is  about  to  file  other  and  numerous  com- 

against  this  Plaintiff  for  similar  alleged  violations  of 
ieged  city  ordinance,  greatly  to  the  annoyance  and 
n  of  the  Plaintiff;  that  in  the  complaint  filed  on  the 
y  of  July,  A.  D.  1870,  and  others  filed  and  about  to 
d   by  the  said  city  against  the  Plaintiff,  the  same 

matter  is  embraced,  and  the  same  issue  presented, 
n  the  writ   of   certiorari  herein  before  mentioned. 

That  the  said  license  is  imposed  without  warrant 
bhority  of  law. 
That  the  said  license  is  unreasonable. 
That  the  said  ordinance,  so  far  as  it  relates  to  this 
matter,  is  wholly  null  and  void. 
That   the  said  Jeter  Olinton,   Alderman,  has  no 
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JTiriBdiction  of  the  subject  matter^  and  no  authority  to  enter 
judgment  against  the  Plaintiff,  nor  to  hear  and  determine 
said  cause. 

5th.  That  the  PlaintifF,  by  virtue  of  his  license  as  a 
wholesale  and  retail  druggist,  has  the  right  to  dispose  of 
spirituous  and  vinous  liquors  as  drugs  and  medicines. 

The  plaintiff  further  alleges  that  said  Jeter  CUntoD, 
Alderman,  has  no  jurisdiction  of  the  subject  matter  of  said 
complaints,  and  that  under  the  laws  of  this  Territory,  he, 
the  Plaintiff,  is  whoUy  without  redress  by  appeal,  for  this, 
that  there  is  no  provision  for  appeal  from  said  Alderman's 
Court;  that  the  said  ordinance  by  virtue  whereof  said  licenses 
are  levied,  and  said  fine  imposed,  is  wholly  null  and  void, 
for  this. 

That  the  said  ordinance  is  unauthorized  by  the  Act 
creating  said  city  of  Salt  Lake,  and  the  Act  amendatoiy 
thereof. 

That  the  said  licenses  so  imposed  as  aforesaid,  are  im- 
posed without  any  by-law,  ordinance,  or  valid  regulation  of 
said  corporation  to  justify  the  same. 

That  the  said  licenses  are  unreasonable,  and,  if  enforced, 
destructive  of  the  business  of  the  Plaintiff. 

That  the  said  licenses  are  unequal  and  partial,  in  this 
that  they  impose  a  license  fee  irrespective  of  the  amount 
or  character  of  the  business  transacted. 

That  the  said  licenses  are  in  restraint  of  trade  and  not 
uniform,  in  this,  that  they  operate  as  a  protective  tariff  to 
the  liquor  business  of  the  Defendant,  and  impose  upon  a 
portion  of  those  vending  liquors  the  obligation  to  pay  license 
therefor. 

The  Plaintiff  further  proceeds  and  says,  that  inasmuch 
as  he  cannot  have  relief  in  the  premises  by  the  plain, 
direct  and  ordinary  course  of  law,  and  inasmuch  as  the 
said  actions,  doiugs  and  pretenses  of  the  said  Defendant 
are  contrary  to  equity  and  good  conscience,  and  without 
authority  of  law,  and  tend  to  the  manifest  injury  and 
oppression  of  the  Plaintiff,  he  prays  that  an  injunction 
issue  from   this  court  against   the   Dt^fcndant,  against  the 
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^OT,  the  Aldermen^  the  City  Gounoil  of  said  City,  and 
tDst  the  said  attorneys.  Snow  &  Hoge,  and  all  other 
^ers  and  employes  of  said  city,  enjoining  them  and  each 

them    from    further     prosecuting    said    actions,    and 
1  all  further  prosecution  of  this  petitioner  by  reason  of 

alleged  violations  of  said  City  Ordinances;  and  tliat 
said  Jeter  Clinton,  Alderman  bo  enjoined  from  further 
eeding  upon  said  complaint  against  the  Plaintiff, 
a  the  order  of  Mr.  Justice  Hawley,  the  writs  of  cer^ 
rriand  injunction  prayed  for,  were  issued,  the  first  on 
2c}tb,  the  other  on  the  26th  day  of  July,  A.  D.  1870. 
le  answer  of  the  Defendant  puts  in  issue  the  material 
ations  of  the  bill  of  oomplaint,  and  denies  the  original 
diction  of  this  courts 

irshall  £  Carter  for  the  Plaintiff. 

ow  d  Hoge  and  Hempstead^  for  the  Defendant. 

Ebak,  0.  J.,  delivered  the  Opinion  of  the  Court. 

e  Defendant  objects  that  this  is  not  one  of  the  class 
Lses  in  which  an  injunction  may  issue  to  prevent  a 
plicity  of  suits,  and  cites  Daniels'  Chancery  Pleadings 
Practice,  8  vol.,  1721;  Story's  Equity  Tleading,  563; 
'&  £q.  Juris,  2  vol.,  seo.  893-8;  Adams'  £q.,  439, 
Without  pausing  to  consider  this  point,  let  us  pro- 
it  once  to  the  question  of  the  original  jurisdiction  of 
ourL 

lihe  case  of  Kerr  v.  Wooley,  decided  by  this  Court 
Chief  Justice  Titus  and  Associate  Justices  Drake  and 
rdy  sat  on  this  Bench,  it  was  held  that  this  court 
eneral  original  jurisdiction.  In  tho  later  case  of 
ace  V.  Wardell,  decided  by  this  court  when  Chief 
)  Wilson  sat  here  with  my  present  Associates,  the 
loctrine  was  held,  Mr.  Justice  Hawley  delivering  the 
I  of  the  Court,  the  Chief  Justice  concurring  and  Mr. 
•  Strickland  dissenting. 
L  great  respect  for  my  learned   associate  who   deliv- 
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ered  the  opinion  of  the  majority  of  the  conrt  in  that  case, 
I  regard  this  question  as  one  of  snch  grave  importancei 
one  80  far  reaching  in  its  consequences,  that,  in  my  opin- 
^  ion,  the  doctrine  of  stare  decicis  should  not  prevent  a  re-ez- 
amination  of  the  subject.  What,  then,  is  the  jurisdiction 
of  the  Supreme  Oourt  of  this  Territory?  It  certainly  has 
appellate;  has  it  also  original  jurisdiction?  If  it  has,  is  such 
original  jurisdiction  general  or  limited?  Whatever  juris- 
diction it  has  is  conferred  by  the  act  of  Congress  entitled, 
''An  Act  to  establish  a  Territorial  Qovemment  for  Utah.^ 
(0  Statutes  at  Large,  chap  51,  sec.  9.  See  Laws  of  Utah, 
p.  25).  And  upon  section  9  of  this  act  must  we  concen- 
trate our  attention.  In  order  to  better  understand  this 
section,  as  a  whole  and  in  its  several  parts,  let  us  analyse 
it  and  arrange  seriatim  all  its  provisions  that  touch  eyen 
remotely  the  question  of  the  jurisdiction  of  the  courts:. 

1.  ''The  judicial  power  of  said  Territory  shall  be  vested 
in  a  Supreme  Court,  District  Courts,  Probate  Courts,  and 
in  Justices  of  the  Peace." 

2.  "The  Supreme  Court  shall  consist  of  a  Chief  Jus- 
tice and  two  Associate  Justices,  any  two  of  whom  shall 
constitute  a  quorum,  and  who  shall  hold  a  term  at  the 
seat  of  government  of  said  Territory  annually.^ 

3.  "The  said  Territory  shall  be  divided  into  three 
Judicial  Districts,  and  a  District  Court  shall  be  held  in 
each  of  said  Districts  by  one  of  the  Justices  of  the  Supreme 
Court,  at  such  time  and  place  as  may  be  prescribed  by  law.** 

4.  "The  jurisdiction  of  the  several  courts  herein  pro- 
vided for,  both  appellate  and  original,  and  that  of  the  Pro- 
bate Courts,  and  of  Justices  of  the  Peace,  shall  be  as  lim- 
ited by  law.** 

5.  Provided,  that  Justices  of  the  Peace  shall  not  have 
jurisdiction  of  any  matter  in  controvei-sy  where  the  title  or 
boundaries  of  land  may  be  in  dispute,  or  where  the  debt 
or  sum  claimed  shall  exceed  one  hundred  dollai-s.^ 

6.  "And  the  said  Supreme  and  District  Courts  respect- 
ively shall  possess  chanceiy  as  well  as  common  law 
jurisdiction," 
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'Writs  of  error,  bilb  of  exception^  and  appeals, 
be  allowed  in  all  cases  from  the  final  decisions  of  said 
ct  Courts  to  the  Supreme  Court,  under  such  regula- 
as  ma;  be  prescribed  by  law/' 
'But  in  no  case  removed  to  the  Supreme  Court  shall 
37  jury  be  allowed  in  said  Courf 
'  Writs  of  error  and  appeals  from  the  final  decision 
i  Supreme  Court  shall  be  allowed,  and  may  be  taken 
)  Supreme  Court  of  the  United  States,  in  the  same 
3r  and  under  the  same  regulations  as  from  the  Circuit 
3  of  the  United  States,  where  the  value  of  the  prop- 
er the  amount  in  controversy,  etc.,  shall  exceed  one 
md  dollars." 

writ  of  error  or  appeal  shall  .also  be  allowed  to  the 
me  Court  of  the  United  States,  from  the  decisions  of 
lid  Supreme  Court  created  by  this  act,  or  of  a  Judge 
)l,  upon  any  writ  of  habeas  corpus  involving  the  quea- 
)t  personal  freedom/' 

''And  each  of  the  said  District  Courts  shall  have  and 
se  the  same  jurisdiction  in  all  cases  arising  under 
constitution  and  Laws  of  the  United  States  as  is 
[  in  the  Circuit,  and  District  Courts  of  the  United 


I." 


.nd  the  said  Supreme  and  District  Courts  of  the  said 
;ory,  and  the  respective  Judges  thereof,  shall  and  may 

writs  of  haieas  carpus  in  all  cases  in  which  the  same 
ranted  by  the  Judges  of  the  United  States  in  the 
ct  of  Columbia.'' 

"And  the  first  six  days  of  every  term  of  said  court 

much  thereof  as  shall  be  necessary,  shall  be  appro- 
d  to  the  trial  of  causes  arising  under  the  said  Consti- 
i  and  Laws"  (of  the  United  States.) 
.nd  writs  of  error  and  appeal,  in  all  such  cases,  shall 
ade  to  the  Supreme  Court  of  said  Territory,  the  same 

other  cases." 

;  us  now  consider  the  provisions  in  their  order. 
The  provision  that   ''the  judicial  power  of  said  Ter- 

shall  be  vested  in"  certain  courts,   naming  them, 

10 
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has  no  bearing  upon  the  question  of  the  jnrisdiction  of 
any  of  those  courts.  We  need^  therefore,  spend  no  time 
upon  it. 

II.  The  Supremo  Court  ''  shall  hold  a  term  si  the  seat 
ot  governraent  of  said  Territory  annually.'*  Now,  if 
this  court  has  general  original  jurisdiction,  it  foUows  that 
all  actions  that  would  otherwise  have  to  be  brought  in 
the  District  Courts,  may  be  brought  in  this  Court;  and 
from  all  parts  of  this  vast  Territory,  extending  more  than 
fire  hundred  miles  from  north  to  south,  and  more  than 
five  hundred  miles  from  east  to  west,  in  one  of  the  most 
mountainous  regions  of  the  wOrld,  jurors,  witnesses  and 
defendants,  must  be  compelled  to  come  to  Salt  Lake 
City,  in  the  northern  part  of  the  Territory,  to  attend 
court.  Nothing  need  be  said  of  the  incoDTenienoe  and 
expensiveness  of  such  a  requirement.  Nor  ia  this  all. 
This  court  may  be  so  overwhelmed  with  litigation  that 
its  annual  term  may  become  a  perennial  term,  prerentrng 
the  Judges  from  repairing  to  their  respectiye  Districts, 
and  thus,  in  effect,  abolishing  the  District  Court.  Did 
Congress  intend  this?  Does  the  law  require  or  permit 
this?  If  so,  let  it  be  done.  But  that  law  should  be 
very  clear,  and  should  admit  of  no  other  reasonable  oen- 
struction,  which  is  relied  upon  as  authority  fbr  soch  a 
practice. 

m.  Congress  provided  for  three  Judicial  Districts  in 
this  Territory;  directed  that  one  'of  the  Justioea  of  the 
Supreme  Court  should  hold  a  District  Court  in  each  dis- 
trict, and  made  it  possible  for  him  to  hold  as  many  termB, 
and  at  as  many  places,  in  his  district,  as  should  be  necei- 
sary.  It  would  not  have  been  easy  for  Congress  more 
clearly  to  have  shown  its  intention  to  bring  the  ''<Higi- 
nal"  administration  of  justice  as  nearly  as  practicable  home 
to  the  very  doors  of  the  people^ 

lY.  ''The  jurisdiction  of  the  several  courts  herein  pro- 
vided for,  both  appellate  and  original,  and  that  of  the 
Probate  Courts  and  of  Justices  of  the  Peace,  shall  be  as 
limited  by  law."    The  Organic  Act  provides  four  oouits, 
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;   them   in    their   order,  from    the    highest   to   the 

The  provision  jnst  qnoted  also  names  four  courts 

ir  order,    from     the    highest    to    the   lowest,    viz: 

pellate;    %,   Original;    3,    Prohate;    and    4,  Justices 

Peace.  A  court  mainly  original,  although  in  a 
sense  appellate,  is  called  a  court  of  original  jnris- 
;  and  a  court  mainly  appellate,  although  in  a  minor 
)riginal,  is  called  a   coui*t  of  appellate  jurifdicticn. 

clear  fix>m  the  provision  last  quoted,  that  the 
ition    of    the    highest   court   in    this    Territory   is 

appellate,  and  that  of  the  next  highest  mainly 
1. 

provision  that  the  jurisdiction  of  the  said  four 
''shall  he  as  limited  hy  law,"  can  refer  to  none 
ramount  law,  whether  th«n  existing,  or  then  or 
fore  or  thereafter  enacted.  The'  supreme  law  of  the 
ry  of  Utah  is  the  Constitution  and  the  laws  of  the 

States  made  in  pUrauance  thereof,  and  all  treaties 
inder  the  authority  of  the  United   States.    This,  of 

includes  the  Organic  Act  of  the  Territory.  (See 
Lition,  Art.  6,  snh.  2.)    If  the  Legislative  Assembly 

pass  an  act  inconsistent  with  the  Organic  Act,  it 
>e  null  and  void,  unless  Congress  were  to  afiSrma- 
pprove  it.    Then  it  would  become  paramount  and 

the  Constitution  of  the  Territory,  provided  it  were 
conflict  with  the  Federal  Constitution, 
he  provision  in  regard   to  the   jurisdiction   of  Jus- 

the  Peace,  has  no  bearing  upon  the  question  under 
*ation. 

'  And  the  said  Supreme  and  District  Courts  respect- 
hall  possess  ohanoery  as  well  as  common  law 
tion.^' 

ied  connsel,  in  commenting  on  this  provision,  seem 
iently  to  have  assumed  that  the  word  "  respectively  " 
lymons  with  the  word  ''originally.'*  A  moment's 
n,  even  without  reference  to  a  lexicon,  will  convince 
:  their  error.  Let  it  be  observed,  also,  that  the 
jurisdiotion,*'  is  not  preceded   or  qualified  by  the 
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adjective  ''original/'  No  one  will  deny  that  CongreeB 
might  BO  have  amended  this  provision  to  make  it  read: 
''And  the  said  Supreme  and  District  Oourts  'originally' 
shall  possess  chancery  as  well  as  common  law  jarisdiction;" 
or,  80  as  to  make  it  read:  "And  the  said  Supreme  and 
District  Courts  respectively  shall  possess  chancery  as  well  as 
common  law  'original'  jurisdiction;"  but  then.  Congress 
did  not  so  amend  it,  and  this  court  has  no  power  to  bo 
amend  it.  It  is  well  known  to  learned  counsel  that  the 
Stipreme  Court  of  the  United  States,  and  the  Circuit  tod 
District  Courts  of  the  United  States  within  the  organized 
States,  "respectively  possess  chancery  as  well  as  common 
law  jurisdiction;"  and  it  is  equally  as  well  known  that  the 
jurisdiction  of  the  Supreme  Court  of  the  United  States  is 
appellate  and  not  original.  The  provision  under  considera- 
tion, simply  and  odly,  gives  to  the  Supreme  and  District 
Courts  of  this  Territory  respectively  chancery  as  well  as  com* 
mon  law  jurisdiction.  When  we*  ask  which  has  original 
and  which  appellate  jurisdiction,  we  must  look  elsewhere 
for  an  answer. 

VII.  Ho  one  denies  that  this  is  an  appellate  conr^  but 
the  question  is.  is  it  also  «  court  of  original  jurisdiction? 

YIIL  "But  in  no  case  removed  to  the  Supreme  Oonrt 
ahall  trial  by  jury  be  allowed  in  said  court."  Here  again 
learned  counsel  assume  the  right  to  amend  the  Organio 
Act  and  add  to  this  provision  so  as  to  make  it  read: 
"In  no  case  removed  to  the  Supreme  Court  shall  trial  by 
jury  be  allowed  in  said  court;  but  in  all  oa0eB  originally 
commenced  in  the  Supreme  Court,  trial  by  jury  shall  be 
allowed."  It  is  sufficient  to  say  that  Congress  cfnaoted 
no  such  provision.  It  is  well  known  to  every  lawyer 
that  no  case  removed  or  appealed  to  the  Supreme  Court 
of  the  United  States  is  ever  tried  by  a  jury.  But  what 
lawyer  would  therefore  bring  an  original  action  in  that 
court  and  demand  a  trial  by  jury?  If  the  Supreme 
Court  of  the  Territory  is  to  have  a  jury,  why  should  no 
conceivable  case  removed  to  this  court  be  allowed  to  be 
tried  by  jury?    As  if   to  make  it  clear  that  this  ooort 
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8  not  to  hear  trials  before  juries,  and  was   to  be  only 

appellate  court,   Oongress  prohibited  trial   by  jury  in 

cases  removed  into   this  appellate  court  even   though 

iy  should  be  jury  causes.    Let  us  not  bend   or  bre^k 

!  law  by  the  forced  inference,  that  because  a  case,  removed 

appealed    to  this  appellate   court   cannot  be  tried  by 

y,  therefore  if  the   same  case  or  any  other  case  were 

finally  brought  in  this  court  we  must  take  jurisdiction 

it,  and  grant  a  trial  by  jury.    Let  us  remember  the 

zim :     ''  Sensus  verbarum  est  anima  legis/'    **  The  mean* 

of  the  words  is  the  spirit  of  the  law ;''  and  the  other 

rim :     "A  verlris  hgis  nan  est  recedendum."    '*  The  w6rds 

the  law  are  not  to  be  departed  from;''  and  still  that 

er  maxim :   ^^Stajare  diseedas  vagus  eris,  et  eruni  omnia 

tibus  incerta."    '*If  you  depart  from  the  law  you  will 

ider  without  any  guide,  and  every  thing  will  be  in  a 

e  of  uncertainty  to  everybody." 

K.  The  provisions  of  the  Organic  Act  in  regard  to  writs 
^rror  and  appeals  from  the  final  decisions  of  this  oonrt, 
:he  Supreme  Court  of  the  United  States,  do  not  aftect 
question  under  consideration. 

;.  The  remark  last  above  is  also  applicable  to  the  jnro- 
?ns  touching  writs  of  error  on  appeal  from  the  de- 
>ns  of  this  court,  or  of  any  Judge  hereof,  upon  any 
;  of  habeas  carpus  involving  the  question  of  personal 
dom. 

I.  "And  each  of  the  said  District  Courts  shall  have 
exercise  the  same  jurisdiction  in  all  cases  arising  under 
Constitution  and  Laws  of  the  United  States,  as  is  vested 
he  Circuit  and  District  Courts  of  the  United  States.'' 
it,  then,  is  the  jurisdiction  vested  in  these  last-named 
•ts? 

he  Supreme  Court  of  the  United  States  has  original 
{diction  in  two  classes  of  cases — ^1,  those  affecting  ambas* 
rs,  other  public  ministers  and  oonsuls;  2,  those  in  which 
ate  shall  be  a  party.  (Constitution,  Art.  3,  Sec.  2.) 
rll  other  oases  arising  under  the  Constitution  and  Laws 
he  United  States,  iwithin  the  States,  the  Circuit  and. 
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DisMct  Courts  of  the  United  States  have  not  only  origind 
bat  exclusive  jurisdiction.  This  being  Uie  case  the  Dis- 
trict Courts  of  this  Territory  clearly  have  not  only  ori^al, 
but  frzcluBive  original  jurisdiction  in  all  cases  arising  under 
the  Constitution  and  Laws  of  the  United  States  within  the 
Territory. 

Can  it  be  possible  that  it  was  the  intention  of  Gozigrea 
to   compel    all   oases   arinng  under   the  Constitutioo  and 
Laws  of  the  United  States^  ill  oases  of  the  highest  dignity, 
to  be  originally  tried  in  the  District  Courts,  and  tlman  to 
allow  all  petty  cases,  all   cases  above   the  jurisdiction  of  a 
Justice  of  the  Peaoe,  to  be  originally  tried  in  the  Supreme 
Court  of  the  Territory?    If  such  was  the  intention  of  •Oon- 
gress,  most  assuredly  it  should  be  somewhere  ezpieseed  in 
Biiob.  clear  and  unequivocal  kmguage  as  to  put  it  beyond 
the  possibility  of  a  doubt. 

XIL  ''And  the  said  Supreme  and  District  Courts  of  the 
said  Territory,  and  the  respective  Judges  tiiereof,  shall  and 
may  grant  writs  of  habeas  corpus  in  all  cases  in  which  the 
same  Are  granted  by  the  Judges  of  the  United  States  in 
the  District  of  Columbia." 

This  language  is  clear  and  unmistakable.  Had  Congress 
said  ihsit  the  said  courts,  and  the  respective  Judges  thereof j 
shall  have  jurisdiction  in  all  cases  of  habeas  corpus,  it 
might  still  have  left  op^i  the  question  as  to  which  sboold 
have  original,  and  which  appellate  jurisdiction.  But  the 
language  is,  ''shall  and  may  grant  writs  of  habeas  corpus-'* 
This  language  most  explicitly  gives  to  this  court  original, 
though  not  exduBive  jurisdiction  in  one  class  of  cases; 
and  this  is  the  only  provision  in  the  Organic  Act  which 
does  explicitly  give  to  this  ooort  any  original  jurisdiction. 
All  other  explicit  provisions  of  the  Organic  Act,  touchiDg 
the  jurisdiction  of  this  court,  make  it  an  appellate  court. 
To  borrow  the  language  of  the  Supreme  Court  of  the 
United  States  in  Ibrbury  v.  Madison,  (1  Cranoh,  175,) 
'^  Where  an  instrument  organising  fandamentaUy  a  judicial 
system,  divides  it  into  one  Supreme,  and  so  many  inferior 
oourts,"  eto.^  "then  ammerateB  its  powers^  and  proceeds  so 
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Sistribute  tli^m  m  to  d^fitie  the  jniiadictfon  of  tti# 
LC  Court  by  declaring  the  eaeee  in  which  it  shall  take 
jariedictioD,  and  that  in  ethers  it  shall  take  i^peUett 
tion;  the  plain  import  of  the  imsis  aeeme  to  be^ 
one  class  of  cases  its  jurisdiction  is  original  and  not 
te;  in  the  other  it  is  appellate  and  not  original.'' 
at  great  man  Chief  Justice  Marshall,  near  esyeaty 
go^  been  considering  the  case  now  at  this  bar,  he 
hardly  have  employed  language  more  appropriate 
mt  just  quoted, 

.  ''And  the  first  six  days  of  erery  term  of  said 
or  so  much  thereof  as  shall  be  necessary,  shall  be 
riated  to  the  trial  of  causes  arising  under  the  said 
ntion  and  Laws  '^  (of  the  United  States).  The  word 
'  in  this  provision  has  no  bearing  upon  the  question 
^oqsideration,  for  it  applies  with  equal  propriety  to 
ment  before  Judges  and  to  an  investigation  before  A 
(See  Law  Dictionary.) 

.  ''And  writs  of  error  and  appeal,  in  all  such  cases, 
e  made  to  the  Supreme  Court  of  said  Territory,  the 
I  in  other  cases."  This  clause  of  the  Organic  Act 
)nfirmation  to  the  position  taken  under  the  eleventh 
bove  considered,  to-wit:  That  the  Diertriot  Courts 
^elusive  original  jurisdiction  in  all  cases  arising  under 
Qstitution  and  Laws  of  the  United  States.  Assuredly 
jrer  would  risk  his  reputation  by  taking  the  position, 
cause  may  be  originally  tried  in  this  court  and  then 
d  to  this  courti  There  is  abundant  authority  for 
that  the  District  Courts  shall  originally  try  the  cases 
highest  dignity,  but  where  is  the  authority  for  say- 
at  the  Supreme  Court  shall  or  may  originally  try 
erior  case? 

I  clearly  of  the  opinion  that  the  Organic  Act  confers 
;inal  jurisdiction  upon  this  oourt,  save  in  the  one 
writs  of  habeas  corptis.  If  there  is  any  law  confer- 
pon  this  court  general  original  jurisdiction,  it  must 
Led  for  elsewhere  than  in  the  Organic  Act. 
learned  counsel  have  referred  to  section  1  of  chap- 
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ter  IV.,  of  the  Jiaws  of  Utah  (p.  84).  It  reads  thus:  "Be 
it  enacted  by  the  Goyernor  and  LeguHatiye  Assembly  of  the 
Territory  of  Utah,  That  all  the  oonrts  of  this  Territoiy 
shall  haye  law  and  equity  jarisdiction  in  dyil  cases,  and 
the  mode  of  procedure  shall  be  uniform  in  said  courts." 
If  in  any  particular  this  provision  conflicts  with  the  Organic 
Act,  in  such  particular  it  is  null  and  Yoid,  unless  it  has 
been  aflSrmatiyely  approved  by  Congress.  So  far  as  the 
Legislative  Assembly  sought  by  this  provision  to  aSect  the 
Supreme  and  District  Courts,  it  substantially,  but  very 
unnecessarily,  reaffirmed  that  provision  of  the  Organic  Act 
which  has  been  considered  under  the  sixth  point  above. 
The  Assembly  did  not  undertake  to  say,  and  has  no  right 
to  say,  which  of  these  courts  shall  have  original  and  which 
shall  have  appellate  jurisdiction. 

A  careful  and  analytical  examination  of  all  the  law  upon 
the  subject,  must  lead,  it  seems  to  me,  irresistibly  to  the 
conclusion  that  this  court  has  not  general  original  jurisdic- 
tion^ and  that  it  cannot  entertain  the  questions  arising  in 
the  case  at  bar,  until  it  shall  be  called  to  pass  upon  them 
in  its  appellate  capacity. 

The  petition  for  an  Injunction  is  over-ruled,  and  the 
restraining  order  granted  by  Justice  Hawley  is  dissolved. 

Stbioeland,  J.,  concurred* 

Hawlbt,  J.,  dissented. 
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rte  BENJAMIN  L.  DUNCAN;  m  Parte  JOHN  D. 

T.  McALUSTEB. 

z&— A  Teiritorial  Marshal  ia  neither  a  Federal,  nor  a  DistrMi 
a  TowDship  Officer. 

THX  Leqiblatubs  Bblatiko  to  Mabshalb,— The  Act  of  the 
lislatore  of  Utah  entitled  "An  Act  in  Belation  to  Attom^ya 
MaTBhalfl,*  approved  March  8d,  1852,  in  80  far  as  it  conflictB 
li  the  Organic  Act  of  Congress,  is  null  and  void. 
)BiAi«  MarbhaTi,  How  Euectbd.— Under  Section  7  of  the 
:anic  Act  of  Utah,  a  Territoriinl  Marnhal  must  be  nominated, 
by  and  with  tiie  adyioe  and  consent  of  the  Legislative  Coin^ 
api>ointed  by  the  Qovemor  of  the  Territory;  and  tiie  Legisla- 
),  in  Joint  Aasembly,  has  no  power  to  elect  such  officer. 
SB,  Pabt  Valid,  Pabt  Vom.— A  Statute  may  be  valid  in 
k,  and  void  in  part 

^ON  09  GovBBNOBr-PBiMA  Fagib  Evidbngb.— One  holding 
^mmission  from  the  Govemdr,  as  Territorial  Marshal,  will 
"ecognized  as  a  de  facto  officer,  over  one  holding  a  certLfloate 
election  merely,  from  the  Joint  Assembly  of  the  Legislature. 

(Original  Proceedings  in  the  Supreme  Conrt) 
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The  Court  being  in  adjourned  session  in  the  month  of 
May,  1874^  Daucan  appeared  in  conrt,  and  by  his  counsel 
claimed  to  be  recognized  by  the  Court  as  Territorial  Mar- 
shal for  the  Territory.  McAllister  also  appeared  by  hia 
counsel  and  claimed  to  be  reisognized  as  Territorial  HarsIiaL 
The  evidence  presented^  and  the  grounds  relied  upon  by 
each,  are  stated  and  considered  hi  the  opinion  of  the  Oonrt 

<7!  tt.  MoBride  and  £•  N.  Beahin  for  Dunean. 
J.  G,  Sutherland  and  Z.  Snow  for  McAllister. 

McEbak,  0.  J.J  deliyered  the  Opinion  of  the  Court 

BoBBifAK,  J.j  ooncurred.    Emebsoit,  J.,  dissented. 

On  the  argument  on  behalf  of  the  respeotiye  olaimants, 
the  Journal  of  the  Legislatiye  Assembly  of  Utah  was  intro- 
duced, showing  that  on  the  14th  day  6t  February,  1874, 
the  Council  was  in  session,  and  that  among  other  proceed- 
ings, ''communications  were  receired  from  His  Excellency, 
the  Governor,  nominating  *  •  •  Benjamin  L.  Duncan 
to  the  office  of  Territorial  Marshal.^ 

A  commission,  of  which  the  following  is  a  copy,  was  abo 
introdticed : 

Thb  tTNiTBD  States  of  Ameeioa,  ) 
Tbrritoby  of  Utah.  f 

**To  all  fdkd  shall  Bee  these  Prssente,  OreeHng: 

''Know  ye,  that  whereas'  Benjamin  L.  Duncan  was^  on 
the  third  day  of  March,  A.  D.  1874,  dtiy  qipointed  Terri- 
torial Marshal  in  and  for  the  Territory  of  Utah,  and  he 
having  duly  qualified  as  such,  as  appears  by  proper  evidence 
on  file  in  the  office  of  the  Secretary  of  the  Territory: 
Therefore  I,  George  L.  Wooda,  Governor  of  said  Territoiy, 
do  hereby  commission  him  Territorial  Marshal,  as  aboTO 
indicated,  and  authorize  and  empower  him  to  discharge  the 
duties  of  said  office  according  to  law,  and  to  enjoy  the 
rights  and  emoluments  thereto  legally  appertaining,  until 
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seBBion  of  ihe  Legialatiye  Anembly,  and  until  bis 
shall  be  deoted  and  qualified  to  office. 

''In  testimony  mhweoi  I  bare  hereunto  set 
]      mj  band  and  oansed  the  Qoreat  Seal  of  said 

Territoiy  to  be  affixed. 
It  Salt  Lake  City,  this  third  day  of  Mafoh,  A.  D. 
and  of  the  Independence  of  the  Uuitad  States^ 
aety^eigbtlL 

^QJiO.  h.  WOODS^ 

Qovanior. 
B  A.  Blaok, 
etary  of  Utali  TeizUoiy.^ 

)  part  of  McAllister,  the  Journal  of  the  Ije^slatiye 
r  was  introdooed,  showing  that  on  the  16th  day 
lary,  A.  D.  1874,  the  Committee  on  flections  of 
ie  of  BepresentatiYes  reported  to  the  House  '*  the 
and  kind  of  officers  to  be  elected  by  the  joint 
the  Legislatiye  Assembly/'  among  otbeis,  ''One 
i[  Marshal;''  and  added,  "Your  committee  would 
tnmend  that  the  Assembly  hold  a  joint  session  as 
os»ble,  oonsistent  with  other  legislatiye  business, 
purpose  of  making  said  elections."  Also  dn^wing 
the  House  of  Bepresentatiyes,  on  the  19th  of  the 
nth,  Mr.  S.  A.  Mann  moyed  "that  the  Council 
ited  to  meet  the  House  in  joint  session  tomorrow, 
a.,  for  the  purpose  of  electing  the  officers  made 
>y  law  by  the  joint  rote  of  the  Legislatiye  Assem- 
onded  and  carried.''  Also  showing  that  in  the 
»n  the  same  day,  "A  communication  was  receiyed 

House,  asking  the  Council  to  meet  in  joint  ses^ 
orrow,  at  2  p.  m.  On  motion  of  Councilor  Har- 
:he    Council  agreed  thereto."    Also  showing  the 

record: 

Session.    Bepresentatiyes'  Hall,    Salt  Lake  City, 
20,  1874. 

rding  to  preyious  agreement,  the  Assembly  went 
;  session. 
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^'  The  President  of  the  Goanoil  predding. 

^'The  roll  of  the  Gonncil  was  called  by  tiie  Chief  Clerk 
of  the  Council.    Qnornm  present. 

"The  roll  of  the  House  was  called  by  the  Chief  Olerk 
of  the  Hoase.    Quorum  present 

"  The  President  declared  the  joint  session  open  and  nacly 
to  proceed  to  business.  *      .     *  *  •       • 

''On  motion  of  Councilor  Harrington,  John  D.  T. 
MoAHister  was  elected  Territorial  Marshal/' 

Documents^  of  which  the  following  are  copies,  were  reed 
on  the  argument: 

Salt  Lakb  City,  Feb.  21,  1874.  \ 

'^Bbn.  J.  D.  J.  McATliBt&t: 

/  ^'Deab  Sie: — ^We  have  the  honor  to  inform  you  that  at  a 
joint  session  of  the  Legislatire  Assembly,  held  at  the  Bep- 
resentatives'  Hall^  on  the  twentieth  instant,  you  were  elected 
Territorial  Marshd  for  the  Territory  of  Utah,  for  the  term 
prescribed  by  law. 

"  Eespectf ally  yours, 

L.  JOHN  NUTTALL, 

Chief  Clerk  of  the  GounciL 
''EOBT.  L.   CAMPBELL, 

Chief  Clerk  of  the  House  of  Hepresentatiyes.'' 

'*Tbrkitobial  Auditobs' OmoB,  ) 
Salt  Lakb  City,  Feb.  26th,  1871  ( 

**l  hereby  certify  that  John  D.  T.  McAllister,  who  wm 
on  the  twentieth  day  of  Febrnary,  A.  D.  1874,  elected  bj 
tiie  joint  vote  of  the  Legislfitive  Assembly  of  the  Territory 
of  Utah  to  the  office  of  Territorial  Marshal  for  the  Terri- 
tory  of  Utah,  hath  this  day  presented  his  bonds,  with  secu- 
rity, and  taken  and  subscribed  the  oatii  of  office.  Which 
bond  has  been  approyed  and  filed  in  my  office,  as  required 
by  law. 
[L.  8.]  WILLIAM  CLAYTON, 

Auditor  of  Public  Accounts  for  XT.  T." 

The  contest  between  Duncan  and  McAllister  for  the  T«^ 
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iai  Marshalship  does  not  come  before  ns  on  appeal^  nor 
in  the  nature  of  a  g[uo  toarranto.  Each  petitioner  asks 
to  be  recognized  as  the  Marshal  de  facto,  leaying  the 
bion  as  to  who  is  Marshal  de  jure  to  be  contested  in 
her  way.  But  the  manner  in  which  the  question  is 
mted  to  nSy  will  compel  ns  in  some  regards  to  consider 
legal  rights  of  the  petitioners^  though  we  intend  now 
ecide  only  which  of  them  shall  be  treated  as  the  de 
»  o£Bcer  of  the  court. 

as  the  Supreme  Oourtof  the  United  States  decided  the 
tions  inyolved  in  this  contest  ?  If  it  has,  then  its  decisn 
must  put  a  speedy  end  to  this  controyersy. 
be  cases  of  Glinton  r.  Engelbrecht  and  Snow  i^.  the 
t;ed  States  egs  rel.  Hempstead^  have  been  cited  as  con-;, 
ing;  and  it  must  be  conceded,  on  all  hands,  that  if  the 
tions  now  before  us  have  been  decided  in  that  court,  it 
in  one  or  the  other,  or  in  both  of  those  cases.  What 
)  the  questions  inrolTed  in  those  cases  ?  In  Clinton  v. 
;elbrecht,  the  United  States  Marshal  summoned  the  jury 
3h  tried  the  case — a  case  arising  under  the  local  laws  of 
Territory.  The  court  decided  that  the  jury  should  have 
1  summoned  by  the  Territorial  Marshal,  and  not  by  the 
ted  States  Marshal.  In  Snow  v.  the  U.  S«  ex  rel,  Hemp- 
d,  the  United  States  Attorney  claimed  that  it  was^  his 
it  and  duty  and  not  the  right  and  duty  of  the  Tenin 
a1  Attorney  General,  to  prosecute,  in  the  Federal  courts, 
offenders  against  the  local  criminal  laws  of  the  Terri-i 
\  The  court  decided  that  such  offenders  should.be 
;ecuted  by  the  Territorial  Attorney  General,  and  not  by 
United  States  Attorney. 

hose  questions  being  decided,  are  set  at  rest.  But  the 
ireme  Court  of  the  United  States  would  be  the  last  court 
^laim  that  it  could  decide,  in  those  cases,  or  in  any  case, 
aestion  not  inyolyed  in  the  record.  No  court  has  more 
xly  than  that  court  laid  down  the  doctrine,  that  an 
lion  expressed  upon  a  question  not  before  the  court  is 
;her  binding  upon  inferior  courts  nor  upon  the  court 
ch  expressed  it. 
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The  question,  bow  most  the  Territorial  Marshal  of  Utah 
be  appointed,  or  elected,  or  chosen  ?  has  neyer  been  pre- 
sented to  the  Supreme  Gonrt  of  the  United  States,  and 
therefore  that  court  has  not  had  it  in  its  power  to  decide 
it.  It  has  never  been  decided,  neither  in  that  court  nor 
in  this.  If  either  court  hae  ever  employed  language  which 
even  remotely  seems  to  decide  this  question,  it  has  been  in 
some  case  not  invoking  the  question,  and  therefore  the 
language  was  clearly  obiter. 

The  learned  counsel  for  Che  respective  petitioners  refnred 
to  many  text  books  and  reported  cases;  but  in  some  respeeli 
the  case  at  bar  is  unlike  any  in  the  books.  It  is  a  ease  of 
new  impression.  Let  us  inquire,  then,  not  in  tihe  Kght  of 
authority,  for  there  is  none,  but  in  the  light  of  reason 
brought  to  bear  upon  the  statute,  how  must  the  Territorial 
Marshal  be  appointed,  or  elected,  or  chosen  P 

The  Organic  Act  of  this  Territory  proyides  for  the  election, 
by  the  people,  of  the  members  of  the  Legielative  Assembly; 
and  that  the  Governor,  Secretary,  Chief  Justice  and  Associ- 
ate Justices,  17.  S.  Attorney  and  TJ.  S.  Marshal,  shall  be 
nominated,  and  by  and  with  the  advice  and  consent  et  the 
Senate,  appointed  by  the  President  of  the  United  States. 
And  section  7  of  the  Organic  Act  provides  thus:  *'Aad 
be  it  further  enacted:  That  all  Township,  District  and 
Oounty  officers,  not  herein  otherwise  provided  for,  shall  be 
appointed  or  elected,  as  the  case  may  be,  in  such  manner 
as  shall  be  provided  by  the  Governor  and  Legi8lati?e 
Assembly  of  the  Territory."  These  provisions,  it  wiH 
be  borne  in  mind,  apply  to  Federal  oflScers,  memberB 
of  the  Legislative  Assembly,  and  Township,  District  and 
County  officers.  It  is  most  manifest  that  none  of  these 
provisions  control  the  question  under  consideration.  A  Ter- 
ritorial Marshal  is  not  a  Federal  officer;  he  is  not  a  member 
of  the  Legislative  Assembly;  he  is  not  a  Township,  District, 
or  County  officer.  These  provisions  of  the  Organic  Act 
throw  no  direct  light  upon  the  inquiry,  how  must  the 
Territorial  Marshal  be  appointed,  elected  or  chosen  f  Bui 
section  7  of  that  act  contains  this  further  provision:  ''The 
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)r  shall  nominate,  by  and  with  the  adyice  and  oon* 
the   Legislatiye   Oonncfl,  appoint  ^1  officers  not 
3therwi8e  provided  for.^ 

there  be  any  qnestion  that  if  there  is  anything  in 
;anic  Act,  anthorizing  the  creation  of  and  designating 
Einer  of  filling  the  office  of  Territorial  Hardial»  it  is 
vision  last  qnoted.  If  sach  an  officer  can  exist  at 
5t  he  not  of  necessity  be  created  like  ''all  officers 
ein  otherwise  provided  for?''  The  Supreme  Ooarfc 
United  States  has  recognized  the  right  of  the  Gar- 
Qd  Legislatiye  Assembly  to  create  the  office,  bnt  it 
decided  how  that  office  mnst  be  filled, 
vhat  legislation  has  there  been  creating  or  touching 
icer?  When  Brigham  Young  was  Governor  of  this 
-y,  an  act  was  passed  and  approved  containing  (his 
n,  to- wit:  ''Be  it  enacted  by  the  GovenKH*  and 
ive  Assembly  of  the  Territory  of  Utah:  That  a 
shall  be  elected  by  a  joint  vote  of  both  Houses  of 
;iBlative  Assembly,  whose  term  of  office  shall  be  one 
(afterwards  extended  to  four  years),  "  nnless  removed 
Legislative  Assembly,  or  until  his  successor  is  eleeted 
alified/'    (See  sec.   1,   chap,  iz.,   p.   88,   Laws  of 

thought  by  some  whose  opinions  are  entitle  to  a 
aspect,  that  the  office  sought  to  be  created  by  this 
id  the  manner  of  filling  it,  are  inseparable;  that 
can  stand  without  the  other;  that  if  the  one  is 
)wu  it  must  drag  down  the  other  with  it  Let  us 
:  this  view  of  the  case. 

must  be  presumed  to  have  been  the  intention  of 
gislative  Assembly  in  enacting  this  law?  Was  it  to 
Lodate  and  benefit  the  public?  Or  was  it  to  create 
for  the  benefit  of  some  favorite?  We  must  judi- 
resume  that  the  legislators  intended  to  serve  their 
lents  rather  than  some  one  man;  that  the  (^ee  and 

officer  was  the  thing  considered.  If  the  offioe  and 
lambent  are  inseparable,  then  the  offioe  did  not 
[1  the  incumbent  was  chosen,  and  were  tiie  incuin- 
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bent  to  die  the  office  would  die  with  him.  There  would 
be  no  Tacancy  to  fill  for  the  reason  that  there  would 
be  no  office;  and  there  oonld  be  no  Territorial  Marshal 
until  the  office  were  created  by  legislation,  and  fiUed  bj 
proper  designation.  And  what  would  be  the  conseqnenoee 
of  such  a  state  of  affairs?  The  United  States  MarshsJ  could 
not  act  in  local  cases,  either  oiyil  or  criminal;  the  rigbts 
of  parties  could  not  be  enforced,  and  criminals  could  not 
be  brought  to  justice.  Unless  we  are  irresistibly  impelled 
to  it  we  ought  not  to  reach  a  conclusion  that  might  leid 
to  such  consequences. 

It  seems  to  have  been  the  intention  of  the  Legidatiye 
Assembly  to  do  two  things — 

1.  To  create  the  office  of  Territorial  Marshal. 

2.  To  fill  that  office  by  a  joint  vote  of  both  Houses. 
The  Supreme  Court  of  the  United  States  recognizes  the 

right  of  the  Assembly  to  create  the  office  and  the  Oiganio 
Act  provides  how  it  shall  be  filled.  If  any  part  of  the 
Utah  Statute  conflicts  with  the  Organic  Act,  of  course  the 
former  must,  in  such  part,  be  null  and  void.  The  doctrine 
that  a  statute  may  be  yalid  in  part  and  void  in  part,  is 
elementary. 

If  the  Territorial  Marshal  is  a  "  township,*'  "  district," 
or  ''county"  officer,  then  the  manner  of  electing  him  pro- 
Tided  by  the  Utah  Statute  may  be  valid.  (Organic  Act 
sec.  7.)  A  constable  chosen  for  a  town,  or  precinct,  or 
small  political  division  or  district,  is  a  Township  or  Dis- 
trict officer.  An  officer  chosen  or  appointed  for  a  limited 
division  of  a  county,  or  of  the  Territory,  such  as  a  repre- 
sentative district,  or  council  district,  or  judicial  district, 
is  a  district  officer.  The  Utah  Statute  provides — ''Sec 
2.  Said  Marshal  shall  have  power  to  appoint  one  or  more 
Deputy  Marshals  in  each  judicial  district  of  the  Territoiy." 
A  Sheriff  is  a  Oounty  officer.  The  Territorial  Marshal  is 
not  a  Federal  Officer;  he  is  therefore  not  to  be  nom- 
inated, and,  by  and  with  the  advice  and  consent  of 
the  Senate,  appointed  by  the  President  of  the  United 
States.    The  bailiwick  of  the  Marshal  is  do-extensive  witii 
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rritory;  he  is  therefore  not  a  Township,  District 
nty  officer,  and  therefore  he  cannot  be  appointed  or 
in  Buoh  a  manner  aa  shall  be  provided  by  the  Ooy- 
ind  Legislative  Assembly,  nnlesa  they  shall  provide 
le  manner  that  has  been  provided  by  Congress.  The 
rial  Marshal,  not  belonging  to  any  one  of  the  classes 
ally  named,  must  be  included  amongst  ''all  officers 
rein  otherwise  provided  for;''  and  therefore  he  must 
linated,  and  by  and  with  the  advice  and  consent  of 
gislative  Council,  appointed  by  the  Qovernor.  (Or- 
^ct.  Sec.  7.)  The  Utah  statute,  in  so  far  as  it  con- 
ith  this  provision  of  the  Organic  Act,  is  null  and 
What  may  have  been  the  motive  of  the  Legislative 
Jy  in  passing,  or  of  Governor  Young  in  approving, 
ovision;  whether  the  Qovernor  desired  to  be  relieved 
responsibility  of  nominating  the  officer,  or  whether 
intended  to  take  the  power  to  nominate  away  from 
cessors  in  office,  it  is  unnecessary  to  inquire.  It  is 
it  to  say,  that  they  could  neither  repeal  nor  override 
ortant  provision  of  the  Organic  Act. 
:her  the  joint  session  of  the  two  Houses  of  the  Leg- 
Assembly  was  called  and  conducted,  and  the  election 
illister  effected,  according  to  parliamentary  law  or 
a  matter  of  no  moment.  According  to  the  Supreme 
>f  the  United  States,  the  Assembly  had  a  right  to 
the  office  of  Territorial  Marshal;  according  to  the 
;  Act  the  Governor  of  the  Territory  had  a  right,  nay, 
his  duty,  to  nominate,  and,  by  and  with  the  advice 
nsent  of  the  Legislative  Council,  to  appoint  the 
ent  of  that  office.  The  Governor  did  so  nominate 
l;  the  Council  did  not  reject  the  nominee;  the  Gov- 
[id  not  withdraw  his  name;  and,  after  the  adjoum- 
f  the  Council,  the  Governor  appointed  him  by  issuing 
a  commission.  ''  The  Governor  shall  commission  all 
who  shall  be  appointed  to  office  under  the  laws  of 
i  Territory,  and  shall  take  care  that  the  laws  be 
ily  executed.'*  (Organic  Act,  Sec.  2.) 
r  questions  are  left  for  consideration  when  this  con- 
i% 


90  Smith  v.  Faust  &  Houtz.  October 

troveTBj  shall  oome  before  ns  in  a  proceeding  on  qtio  war" 
ranto,  if  snch  a  case  shall  arise. 

We  intend  now  to  go  no  further  than  to  inquire  and 
dedde  which  of  these  petitioners  has  the  better  prima  fade 
oase^  and  which  ought  therefore  to  be  recognized  as  the 
Territorial  Marehal  de  facto. 

It  is  the  opinion  of  the  court  that  Benjamin  L.  Duncae 
OQght  to  be,  and  he  is  hereby  recognized  as  de  JikIq  the 
Territorial  Marshal  of  this  Territory. 

Emerson,  Justice,  dissented,  but  there  fieema  to  be  no 
written  opinion* 
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WILLIAM  H.  SMITH,  Respandmi,  v.  HENRY  J.  FA.U8T 
AND  JOHN  S.  HOUTZ,  AppOkmts. 

MonoN  FOB  Judgment  on  PLBADmas,  How  Waived. —  -A-^w 
Plaintifr  submits  his  case  to  the  jury,  and  a  verdict  is  raod^a^f 
the  Court  will  not  disturb  the  same,  although  he  waa  esitittetfl  to 
a  judgment  on  the  pleadings. 

JuncoiSNT  ON  THB  Plea]>inq8.— When  the  answer  fails  to  pxi:^  ui 
issue  the  allegationB  of  the  complaint,  the  Plaintiff,  on  motiozi.is 
entitled  to  recover  upon  the  pleadings,  wi&out  offering  any  testi- 
mony. 

Appeal   from   the   District   Court  of   the   Third   Judicial 

District. 

The  facts  appear  in  the  Opinion  of  the  Goort 

JSa^kin  d  DeWolfe  for  Appellants. 
FUdi  d  Mann  for  Bespondent. 

Embbsok,  J.,  delivered  the  opinion,  the  other  Judges  con- 
curring. ^ 

The  complaint  is  in  two  ooonts,  and  is  duly  yezifi^ 
The  first  count  is  t<x  the  irork  and  labor  of  the  piBii^^ 
in  penon,  for  which  ho  claims  there  ia  a  balance  do^  ^^ 
from  t!  ^  Defendants  of  t48^.86. 

The  second  count  is  for  a  baUmce  due  fiom  tb^  ^^ 
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its  to  one  Jolui  J.  Smith,  for  work  and  labor*  and 

has  been  dnly  assigned  to  the  Plaintiff,   and   upon 

he  claims  there  was  dne  the  sum  ol  1162.26.    ▲  bill 

ticalars  was  attached  to  and  filed  with  the  compliunt. 

)efendant8'  answer  reads  as- follows,  viz:     ''In  answer 

complaint  of  the  Plaintiff  herein,   said  DefendaDta 

sach  and  every  allegatioii  of  the  same,  in  manner  and 

18  herein  alleged." 

canse  was  tried  by  a  jniy,  who  found  a  yerdict  in 
of  the  plaintiff  for  $343.60. 

objection  was  taken  to  the  form  of  the  answer  before 
Upon  the  trial  the  Defendants  offered  certain  eyideaceiy 
he  counsel. for  the  Plaintiff  objected  to  any  evideace 
received  on  the  part  of  the  Defendant,  for  tiie^  reason 
he  answer  did  not  deny  the  allegations  of  the  com* 
The  objection  was  overruled  and  the  evidence 
bed. 

ntiff's  counsel  also^  before  the  case  was  finally  ipven 
jury,  moved  the  court  ''f<Mr  judgment  for  Plaint- 
cording  to  the  prayer  of  the  complaint."  This  motion 
enied  and  the  verdict  of  the  jury  taken.  To  both  of 
)ove  rulings,  exceptions  were  taken  by  the  Plaintiff's 
^1,  who,  upon  the  hearing;  of  the  oase  in  tins  couct^ 
sly  waived  all  benefit  he  might  be  entitled  to^  if  any 
was  committed  in  said  rulings.  The  record  shows 
iter  the  verdict  of  the  jury  was  rendered,  the  Plaint- 
Dunsel  moved  the  court  for  judgment,  according  to 
-ayer  of  the  complaint,  non  obstante  veredicto. 
the  record  does  not  show  that  auy  proceedings  what- 
7ere  had  upon  this  motion;  besides,  it  was  embraced 
I  covered  by  the  waiver  above  mentioned. 
erward  the  Defendants  moved  for  a  new  trial,  and 
ed  the  following  reasons  therefor,  viz: 
}t_<'The  insufficiency  of  the  evidence  to  justify  the 
t  of  the  jury  rendered  therein,  and  said  v^rdiot  was 
it  law.'' 

ond — ''For  errors  in  law  occurring  at  time  of  trial, 
8,  overruling  the  motion  of  Defendant's  counsel  for 
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a  noBBQit,  after  the  eyidence  on  the  part  of  the  PlaintiS 
was  Bubmitted.'' 

The  motion  for  a  new  trial  was  denied,  and  the  Defend* 
ants  took  their  appeal  to  this  oonrt 

When  a  complaint  is  verified,  the  statnte  requires  a  spe- 
cific denial  to  each  allegation  of  the  complaint;  and  eveiy 
material  allegation  not  specifically  controverted  by  the 
answer,  shall,  for  the  purpose  of  the  action,  be  taken  as 
true.  In  this  case  there  was  no  attempt  at  such  an  answer 
as  is  required  by  the  statute. 

The  Plaintiff  was  entitled  to  recover  upon  the  pleadings, 
without  offering  any  testimony. 

But  inasmuch  as  he  did  offer  testimony,  and  submitted 
his  case  to  a  jury,  we  do  not  think  it  advisable  to  disturb 
this  verdict. 

The  Court  did  right  in  denying  the  motion  for  a  new  trial 

The  Becord  discloses  no  error  of  which  the  Defendants 
can  take  advantage. 

Tho  judgment  is  afSrmed. 


DAYID  B.  McOEB,  Respondent,  v.  P.   EDWARD  OOK- 
NOB,  (sued  with  John  M.  Murphy),  AppeUant. 

Pabty  iNDOBsma  Nsgotiablb  Paper,  When  Bttrktt  ob  Maker.— 

One  who,  not  a  party  to  negotiable  paper,  places  his  name,  witbool 

•    more,  on  the  back  of  the  same,  before  an  indorsement  by  tiie 

payee,  renders  himself,  in  the  absence  of  proof,  liable  as  sutefyor 

maker* 

Pleadino  in  a  Sxtit  on  Pbokibsobt  Note.— In  a  suit  on  such  note, 
an  aUegation  of  "Notice  of  Non-payment"  is  immaterial,  and  an 
answer  setting  up  want  of  notice,  and  denying  the  aUegatkm  ol 
notice,  raises  no  material  issue,  and  Plaintiff  in  motion  is  entitied 
to  recover  upon  the  pleadings. 

As  TO  WHO  IS  AN  Indobseb,  A  QUESTION  OF  LAW. — ^In  a  com* 
plaint  against  one  who  signed  his  name  on  tiie  back  of  a  note 
before  delivery  to  the  payee,  an  aUegation  that  each  party  so 
signing  "  had  notice  of  the  non-payment  thereof,"  does  not  make 
such  party  an  indorser  merely* 

Appeal  from  the  Third  District  Court 
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facts  are  stated  in  the  Opinion  of  the  CToiiTt. 

>8te4id  dk  KirJ^atrick  for  Appellant, 

rd  A  Hagan  tot  Bespondents,  made  the  following 

be  Defendant  Connor,  as  it  is  aUeged  in  the  oom- 
and  not  denied  in  the  snswer,  haying  written  his. 
ipon  the  hack  of  the  note  at  the  time  of  its  execa-*. 
id  in  connection  with  Hnrphj,  the  maker  of  the  note, 
$d  it  to  the  payee,  is  regarded  in  law  as  a  maker.: 

not,  therefore,  entitled  to  notioe.    (Bed  &  Big.  Lead. 
m  BiHa  and  Prom.  Notes^  156;  22  Howard,  841.) 
',   however,   Connor  is  oonsidered  as.  a  mere  guar* 
tie  was  not  discharged  from  liabilltjr  by  fiulnre  to  giya 

nnlees  he  alleged  actaal  loss  from  sneh  fsilnre.    (2 
i,  137-189;  89  Oal.,  494;  Chitty  on  Bills,  865.) 
he  allegation  that  Defendant  ''indorsed  said  note,'' 
in  connection  with  the  other  averments  of  the  com- 

does  not  change  the  status  of  d^endant    (BouTier 
ic,  "Indorse.") 

JBAK,  C.  J.,  deliyered  the  Opinion  of  the  Court. 

Bespondent  brought  his  action  in  the  Third  District 
and  complained  of  the  defendants  as  follows:  "The 
lamed  Plaintiff  complains  of  the  above-named  De- 
ts,  and  for  cause  of  action  alleges,  that  heretofore, 
:  on  the  22d  day  of  October,  1872,  at  Salt  Lake  City, 
aintiff  and  Bernard  D.  Sloan  were  co-partners,  nnder 
m  name  of  D.  G.  Magee  ft  Co. ;  that  at  the  date  and 
last  aforesaid,  the  Defendant,  John  M.  Murphy,  made 
'tain  promissory  note  to  the  said  D.  B.  Magee  ft  Co., 

ds  and  figures  following,  to-wit: 

» 

w.oo. 

Salt  Lakb  Out,  October  22d,  1872. 

y  (60)  days  after  date,  for  value  received,  I  promise 
to  the  order  of  D.  K  Magee  ft  Co.,  one  flionssiid' 
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and  eightj  dollars,  negotiable  and  payable  at  tba  Betaking 
Honse  of  Wells,  Fargo  &  Co.,  in  lawful  money  of  the  IT. 
S.f  without  defalcation  or  discount,  without  interest 

JOHN  M.  MTJBPHT." 

That  at  the  time  of  making  said  note,  and  before  its 
delivery,  the  Defendant^  Patrick  Edward  Gonnor,^  feir  Talue 
nweiyed,  indorsed  the  Banm  by  writing  on  the  back  of  sttd 
note  his  signature  in  words  following,  to^wit:  '^P.  Edw. 
Connor;''  aod  that  the  said  note,  so  ind<Mned»  was  then  and 
there  deliyered  by  the  said  Vefendanta  to  the  said  D.  & 
Migee  ft  Co.;  that  afterwards,  and  before  the  said  aote 
becatne  due,  the  partnership  heretofore  eziatiog  as  afore- 
said,  between  the  Pteintiff  and  the  said  Bernard  D.  Sloan, 
was  dissolved;  that  after  said  disaohition,  to-wit:  oa 
iSne  2Stfa  day  of  KoTember,  1872,  the  said  B^^acd  D.  EHesn, 
for  a  good  and  yaluable  oonsidenttion  paid  to  him  by  the 
Plaintiff,  assigned  and  transferred  all  big  interest  im  said 
note  to  the  Plaintifi,  who  then  became^,  and  still  is,  tke 
OFWOBF  and  holder  thereof;  thai  on  t)w  34th  day  ef  Decen* 
ber,  1872,  the  said  note  was  presented  for  pogrmeni  at  the 
said  Banking  House  of  Wells,  Fargo  &  Co.,  in  Salt  Lake 
City,  a!nd  payment  of  the  same  was  demanded,  bot  Iras  not 
paid;  that  notice  thereof  was  given  to  the  said  Defendant, 
Patrick  Edward  Connor;  that  the  Defendants  have  not  paid 
the  sMd  note,  nor  any  portion  thereof. 

Wherefore  the  Plaintiff  demands  judgment  against  the 
Defendants  for  the  sum  of  ten  hundred  and  eighty  dollars, 
with  interest  thereon  at  the  rate  of  ten  (10)  per  cent  per 
annum,  from  the  24th  day  of  December,  1872,  and  his  costs 
of  action^''    The  complaint  was  verified* 

To  this  complaint  the  Defendant,  Connor,  simply  answered, 
**  That  notice  of  dishonor  of  said  promissory  note  in  said 
complaint  mentioned,  was  not  given  to  this  Defendant'' 

On  the  18th  day  of  August,  1878,  the  PlaistilTs  At* 
tomejjr  caused  to  be  served  on  the  Defendant  Connor's 
eMeraey,  a  notice  tiiat  at  the  openhig  of  ttie  Distnct 
OettrV  <Hi  the  28th  day  of  August,  or  as  soon  tereafter  as 
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ooansel  oonld  be  iMard,  he  wonld  more  the  Court  for  judg- 
ment  for  the  Plaintifl  against  the  Delsndaut  Connor  lor 
the  full  amonnt  olaimcd  in  the  eomplaint,  the  motion  to 
ba  baaed  on  the  pleadings  on  f  Lb  in  said  action. 

That  motion  was  argned  by  the  reqwotiYe  oonnBel  on 
the  10th  day  of  S^tember,  1878,  and  judgment  was  ren- 
dered thereon  for  the  Plaintiff  against  the  Defendant  Connor^ 
for  the  sum  of  tl|157.10,  witii  tSO  cositsttDd  diebdrsemeDts. 

The  Defendant  OooAor  i^peaia  from  that  judgment  to 
thia  Conrt,  and  assigns  as  .error,  that  the  Conrt  below  erred 
in  granting  the  said  motion. 

As  to  whether  a  person  who  places  his  name  on  the 
back  of  a  promissory  note,  as  did  the  Defendant  Connor, 
thereby  renders  himself  Uabl^  bb  maker,  guarantor,  or 
indorser,  is  a  question  npon  whicdi  there  is  a  wide  conflict  of 
anthority  in  different  States.  This  question  is  Jtottmedly 
commented  upon  in  fiedfleld  &  Bigelow's  Leading  Cases 
npon  Bills  of  Exchange  and  Promissory  Notes,  pp.  110  to 
166  indusive.  In  a  note  on  page  1&6,  those  authors 
say: 

"It  may  be  stated,  as  the  result  of  the  foregoing  cases 
and  citations,  that  in  the  following  States,  one  who,  not  a 
party  to  negotiable  paper,  places  his  name,  without  more^ 
on  the  back  d  the  same,  before  an  indorsement  by  the 
payee  renders  himself,  in  the  absence  of  proof,  liable  aa 
maker  or  surety:  Massachusetts,  Termont,  Maine,  New 
Hampshire,  Michigan,  Louisiana,  Missouri,  Sonth  Carolina, 
Texas;  also  in  Bhode  Island,  Georgia,  Ohio  and  Minnesota^ 
if  the  party  signed  before  delivery  to  and  to  secure  the 
payee.  In  the  following  as  indorser:  New  York,  Mississippi, 
Pennsyltania,  Tennessee,  Iowa,  Wisconsin,  California, 
Indiana.  In  New  York  this  liability  cannot  be  changed  by 
parol  proof.  In  the  following  as  guarantor:  lUmets,  Con- 
necticut, Ohio;  also  in  Virginia,  if  the  paper  is  not  negoti- 
able. In  New  York  and  Louisiana,  if  the  paper  is  n^^oti- 
able,  such  person  becomes  maker  or  guarantor.'^    . 

The  case  now  at  bar  is,  it  seems,  the  first  that  baa  come 
before  this  court  inyolying  the  questions  now  presented  for 
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our  consideration.  There  is  here  no  Btatnte  oontroUing 
these  qnestions,  and  we  mnst  look  to  the  Supreme  Court 
of  the  United  States  for  their  anthoritative  decision.  The 
case  of  Bey  et  al.  «.  Simpson  {22  How.,  341)  has  been 
oited  by  the  counsel  for  the  respective  parties,  and  each 
claims  it  to  be  deoisiye  of  the  case  in  favor  of  the  client. 
Let  us  examine  it. 

That  action  was  brought  in  a  Diatriot  Court  of  the 
Territory  of  Minnesota,  upon  a  promissory  •note,  of  which 
the  following  is  a  copy: 

t8,517.07i. 

St.  Taxjl,  June  14,  1885. 

Six  months  after  date,  I  promise  to  pay  to  the  order  of 
James  W.  Simpson,  three  thousand  fite  hundred  and 
seventeen  dollars,  and  07^100,  value  received. 

(Signed)        ALBX.  RET." 

Marshall  ft  Go.  (William  B*  Marshall  and  Joseph  M. 
Marshall)  indorsed  their  firm  name  on  the  back  of  this 
note  before  it  was  delivered  to  Simpson,  who  afterwards 
brought  his  action  thereon  against  Bay  and  the  Marshalls. 
In  his  complaint,  in  which  Marshall  ft  Co.  were  called 
''endorsers,^  Simpson  alleges  'Hhat,  ftfter  making  and 
signing  the  note,  the  Defendant  Bey  then  and  there 
delivered  the  note  to  the  other  Defendants,  and  that  they 
then  and  there,  by  their  partnership  name,  indorsed  the 
same,  by  writing  the  name  of  the  firm  on  the  back  of  the 
note,  and  then  and  there  re-delivered  the  same  to  the  first- 
named  Defendant,  who  afterwards,  and  before  the  maturity 
of  the  note,  delivered  it  so  endorsed  to  the  Plaintiff. 
He  also  alleges  that  the  two  Defendants,  Marshall,  so 
indorsed  the  note  for  the  purpose  of  guarantying  the  pay- 
ment of  the  same,  and  of  becoming .  sureties  and  security 
to  him,  as  the  payee  thereof,  for  the  amount  therein 
specified;  and  that  he,  relying  upon  their  indorsement, 
took  the  notes  and  paid  the  full  consideration  therefor  to 
the  first-named  Defendant^ 


1873.  MoOsB  V.  OoiTKOS.  97 

>8on  recoTored  judgment  againtt  all  the  Detendanto, 
Coarts  of  the  Territory,  and  the  Marshallt  carried 
6  to  the  Supreme  Gonrt  of  the  United  States,  which 
after  setting  forth  the  substance  of  the  complaint, 
h1  aboTe,  adds: 

ler  matters,  snch  as  due  presentment,  noi^pajment, 
otest,  are  also  alleged  in  the  complaint,  vhich  it  is 
Bsaxy  to  notice  at  the  present  time,  as  the  questions  to 
irmined  arise  out  of  the  allegations  preyiosisly  men- 
and  described.'' 

irdly  needed  this  last  paragraph  to  convince  one  that 
e  of  protest  could  not  relate  back  six  months  and 

the  original  contract  of  the  parties.  That  contract 
)d  Marshall  &  Oo.  liable;  as  makers  of  the  note. 
veve  therefore  not  entitled  to  notice  of  protest,  aad 
»n  need  not  have  given  it. 

Court  held  that,  under  the  Minnesota  Practioe  it 
oper  to  allege  in  the  complaint  ''that  Marshall  & 
indorsed  the  note  for  the  purpose  of  guarantying 
jrment  of  the  same,  and  of  becoming  sureties  and 
Y  to  the  payee  thereof.'^  The  Court  might  also  have 
[at  it  vould  have  been  permissible  for  the  Defendants, 
Jl  &  Co.,  to  allege  in  their  answer,  that  they  indorsed 
te  only  as  indorsers,  and  not  as  makers  or  guaran- 
It  certainly  was  permissible  for  either  party  to  plead, 
Dusequently,  to  prove  such  allegations.  In  affirming 
Igment  of  the  Minnesota  eoorts,  the  Supreme  Gonrt 
ized  the  doctrine  that  ''one  who,  not  a  parfy  to 
kble  paper,  places  his  name,  without  more,  on  the 
f  the  same^  before  an  indorsement  by  the  payee, 
i  himself,  in  the  absence  of  proof,  liable  as  maker  or 
"  It  is  clear  that  while  it  was  permissible  for  Simp- 
allege  the  purpose  for  which  Marshall  &  Oo.  indorsed 
te,  still,*  if  he  had  only  set  forth  the  time  and  man- 

their  indorsing  it,  and  had  said  nothing  of  the 
3,  his  complaint  would  still  have  contained  a  good 
>f  action,  and  the  law  of  the  case  would  have  been 
ne,  unless  Marshall  A  Oo.  had  pleaded  and  proved  a 
18 
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purpose,  an  undorsta^Kidiiigy  inconsistexit  with  the  legal  pre- 
sumption that  they  were  makers  of  the  note. 

The  Oivil  Practice  Act  of  Utah  (sec.  39,  subdiy,  3,) 
requires  that  ''the  complaint  shall  contain — ^A  statement  of 
the  facts  constituting  the  cause  of  action  in  ordinary  and 
ooncise  language.'' 

Now,  according  to  the  facts  set  forth  in  the  complaint 
in  the  case  at  bar,  the  manner  of  making  or  indorsing. the 
note  in  question,  by  the  Defendant,  Connor,  was  without 
any  understanding  or  purpose  other  than  what  the  law 
presumed;  although  it  was  competent  for  either  party,  in 
hta  pleading  to  have  alleged  that  it  was  intended  that  Con- 
nor should  be  held  liable  only  as  an  indorser.  Bnt  neither 
party  has  made  any  material  allegation  inconsistent  with 
the  legal  presumption  that  Connor  pnt  his  name  on  the 
note  as  a  maker.  To  allege  that  Connor,  sixty  days  after 
the  making  of  the  note,  had  notice  of  its  dishonor,  was  as 
immaterial  as  it  would  have  been  to  have  alleged  that 
Murphy  had  like  notice.  In  the  case  of  either,  the  notice, 
and  consequently  the  allegation,  was  alike  nnneceesaiy. 
Suoh  unnecessary  notice  of  protest  was  also  giren  in  Bey 
^  (d,  V.  Simpson;  and  it  went  for  nothing  in  the  decision  of 
the  case.  In  the  complaint  in  that  case,  Marshall  ft  Oo. 
were  called  ''indorsers;"  but  they  were  held  to  be  makers. 

The  Civil  Practice  Act  contains  the  following  proyisions: 

''Sec.  65.  Every  material  allegation  of  the  complaint 
when  it  is  verified,  not  specially  control  erted  by  the 
answer,  shall,  for  the  purpose  of  the  action,  be  taken  as 
true.'' 

''Sec.  66.  A  material  allegation  in  a  pleading  is  one 
essential  to  the  claim,  or  defense,  and  which  conld  not 
be  stricken  from  the  pleading  without  leaving  it  insufScient" 

There  is  but  one  allegation  in  the  complaint  that 
coald  be  stricken  out  without  leaving  it  insufficient,  and 
that  is  the  allegation  that  notice  of  presentation  and 
non-payment  of  the  note  was  given  to  Connor.  All  tiie 
other  allegations  being  material,  and  none  of  them  being 
controverted  by  the  answer,  most  be  taken  as  true.    The 
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Plaintifi  was  thorefore  entitled  to  jodgment  in  the  court 
beLow»  and  that  judgment  should  b^  affinned  here.  Ordered 
aocordingly* 

BoRBHAN^  J.,  concurred.  Ehbbsok,  J.>  diflae^tecly  and 
delivered  the  following  Opinion: 

I  hare  not  been  able  to  concar  in.  the.  Opinion  of  the 
Chief  Justice  in  this  case. 

We  must  assume  4hat  the  complaint  states  all  the  circum«^ 
stances  connected  with  the  giving  of  the  note,  and  th^  De- 
fendant not  haying  denied  anj  of  these  aUegatiom^  we  muat^ 
under. the :stlktute^  and  for  the  purpoiie  of  this  action,  con- 
sider them  as  true.  In  other  words,  there  wag  po  express 
understanding  or  agreement  between  the  Plaintifl  and  the 
Defendant,  Connor,  at  .the  time  he  put  his  name  upon  the 
back  of  the  note^  what  his  (Connor's)  liability  should  be. 
There  is  no  doubt  but  that  the  intention  and  agreement 
between  the  parties  .may  be  made  out  by  parol  proof  of  .the^ 
facts  and  circumstances  which  took  place  at  the  time  of  the 
transaction.  There  is  also  no  doubt  but  that  a  third  person, 
or  stranger  to  the  note,  who  putb  his  name  upon  the  back 
of  it  in  blank  at  the  time  the  note  is  made,  may  be  held 
as  an  original  promisor,  guarantor,  or  endorser  according  to 
the  nature  of  the  transaction  and  the  understanding  of  the 
parties,  and  the  law  of  the  place  where  the  transaction  takes 
place. 

But  in  this  ca^e  there  was  no  agreement  or  understanding 
whatever,  and  there  is  no  statute  of  the  Territory  upon 
the  sabject.  By  what  rule  then  shall  the  contract  of  De- 
fendant Connor  be  construed  and  his  liability  fixed.  It 
seems  to  me  that  we  must  resort  to  the  law  merchant,  a 
part  of  the  common  law  of  the  land,  a  system  that  has 
gi;t>wn  up  oat  of  the  neceasities  of  business.  By  this  law, 
where  a  stranger  or  third  person  writes  his  name  on  the 
back  of  a  promissory  note,  made  payable  to  the  order  of  the 
payee,  to  whom  it  is  afterwards  delivered,  there  is  nothing 
in  such  an  indorsement  to  indicate  that  the  person  making 
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it  means  to  be  donsidered  liable  in  any  other  cfaaraeter  than 
that  of  a  Btrictlj  o<Hnmercial  indorger.  This  not«  was,  in 
legal  eflecty  regular  mercantile  paper,  npon  which  the  De- 
fendant, Connor,  contracted  the  obligation  of  indorser  within 
the  law  merchant^  and  bj  that  obligation,  and  no  other,  he 
is  bonnd. 

If  my  view  of  the  law  is  right,  then  the  allegation  in  the 
complaint,  that  notice  of  the  dishonor  of  the  note  was 
served  npon  the  Defendant,  Connor,  is  a  material  all^a- 
tion,  and  it  having  been  denied  under  oath  in  the  answer, 
there  is  a  material  iesne  raised  by  the  pleadings,  and  the 
Plaintiff  was  not  entitled  to  a  judgment  upon  them. 

I  am  of  the  opinion  that  the  judgment  of  the  Oenrt  below 
should  be  reversed. 


FIRST  NATIONAL  BANK  OF  UTAH,  Sesponimi,  v.  JL 

KINNEB,  Appellant. 

See  Ante,  People  v.  Green,  11. 

FuiADnvo  IN  Aanov  Against  a  Ouaaantob.— Wherever  the  Stat- 
ute of  Frauds  is  recognized,  it  is  not  neceasary  that  a  oompbdnt 
against  a  guarantor  should  eet  forth  that  the  guaranty  was  in 
writing  and  signed^  eto.  (Brannan  v.  Ford,  46  OaL,  7;  liUes  a 
Thome,  85  CaL,  885.) 

Thb  CoMHoy  Law.— No  specific  body  of  the  Common  Law  was 
transplanted  to  the  Territory  of  Utah  by  the  fact  of  emigratioiu 
Keither  has  the  Common  Law  been  extended  over  the  Terrilixy 
by  liie  Treaty  of  Guadalape  Hidaigo,  and  but  one  eooms  hM 
been  left  open,  to*wit:  for  the  whole  body  of  the  people  to  agree 
•zpressly  or  tacitly  upon  a  common  measure.  The  people  of 
Utah  have  tacitly  agreed  upon  maxims  and  principles  of  the 
Common  Law,  suited  to  their  condition,  and  consistent  wilii  the 
Constitution  and  Laws  of  the  United  States,  and  these  only  wait 
the  reoocpoition  of  the  Courts  to  become  the  Common  Law  of 
the  Territory.  When  so  recognized,  they  are  laws  as  carttfinly 
as  if  expressly  adopted  by  the  law-making  power. — Emebsok, 
Justice.  (See  ante  People  t;.  Green;  also  Norris  o.  Harris,  15  Oil* 
d95;  2  Cal.  99;  also,  Godbe  v.  S.  L.  Ci^,  ante  68.) 
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Statutb  of  Frauds. — ^The  question  aa  to  whether  any  part  of  the 
8tatate  of  Frauds  in  force  in  England,  is  in  substance  a  part  of 
the  Territorial  law,  discussed  by  Emerson,  Justice,  but  not 
decided  by  the  Ck>urt 

When  the  Statute  of  Frauds  AFPLiES.^In  the  case  at  bar  the 
promise  of  the  Defendant  wHs  for  the  payment  of  a  stiU  sobsistiiig 
debt  of  another,  and  oomee  within  the  terms  of  the  Statute  of 
F^nds;  but  if  the  effect  of  the  contract  of  Defendant  had  been 
to  discharge  the  original  debt  and  he  became  the  sole  debtor,  and 
there  was  no  debt  of  another  to  which  his  promise  was  collateral, 
then  the  contract  was  not  within  the  purpose  and  spirit  of  the 
statute.    (Crooks  v.  TuUy,  60  CaL;  88  Cal.  185;  84  id.  678.) 

Appeal  from  the  Third  District  Court. 

The  facts  are  stated  in  the  Opinion  of  the  Court 

Marshall  di  RoyU  for  Bespondent. 

Robertson  dk  McBride  for  Appellant. 

Embrsoxt,  J.,  delivered  the  Opinion  of  the  Court. 

This  ease  comes  up  on  an  appeal  on  the  part  of  the 
Defendant^  from  a  judgment  of  the  Third  District  Court 
overruling  the  demurrer  to  the  complaint. 

As  shown  by  the  Record,  the  case  is  substantially  as 
foUowe:  On  the  20th  of  March,  1872,  Nounnan  ft  Gilmer 
made  their  joint  promissory  note,  by  which,  for  value 
received,  they  promised  to  pay  to  the  order  of  A.  Godbe, 
cashier  of  the  Plaintiff  corporation,  $1,500,  on  the  first  day 
of  September,  A.  D.  1872,  with  interest  at  two  per  cent, 
per  month. 

This  note  was  delivered  to  and  discounted  by  the  Bank, 
and  on  the  7th  of  May  following,  and  before  maturity,  was 
taken  up  by  Nounnan,  one  of  the  makers.  On  the 
succeeding  7th  of  June,  and  when  nearly  three  months  of 
the  current  time  of  the  note  remained  unspent,  Nounnan 
reproduced  it  to  the  Bank,  and  at  his  request  re-discounted 
it.  When  it  became  due  and  payable,  according  to  its 
tenor,  Nounnan  applied  to  the  Bank  for  an  extension  until 
the  1st  day  of  January,  A.  D.  1873.    The  extension  was 
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agreed  npon,  bnt  as  a  part  of  this  arrangement^  the 
Defendant  was  to  guaranty  the  payment  of  the  note  at  the 
expiration  of  the  time  agreed  upon.  The  complaint  states, 
that  the  Defendant^  with  full  knowledge  of  such  agreement, 
''and  for  a  valuable  consideration  to  him  moving,  as  well 
as  in  further  consideration  of  the  said  extension  of  time, 
did  guarantee  the  payment  of  said  note,''  in  the  following 
terms:  ''For  value  received  I  hereby  guarantee  the  pay- 
ment of  the  within  note/' 

The  complaint  Bets  up  the  carrying  out  of  the  agreement 
on  the  part  of  the  Bank,  and  the  failure  of  payment- 
The  suit  is  on  ^he  guaranty. 

Defendant  de;.  urs,  and  the  only  matter  of  consequence 
arising  on  the  demurrer,  is  the  validity  of  the  guaranty. 

Upon  the  face  of  the  complaint  the  written  undertaking 
does  not  specify  the  time  when  the  payment  was  to  be 
made,  and  does  not  explain  the  consideration. 

If  the  case  was  on  trial,  and  verbal  evidence  should  be 
offered  that  the  agreement  was  for  payment  on  the  Ist  day 
of  January,  A.  D.  1873,  there  would  be  some  ground  for 
the  objection,  that  it  was  proposed  to  vary  the  legal  effect 
of  the  writing  by  parol,  since,  as  the  note  was  past  due, 
the  written  guaranty  would  import  an  agreement  to  pay  in 
a  reasonable  time,  and  not  on  the  first  day  of  January,  A. 
D,  1873. 

There  is  a  peculiarity  about  this  proceeding  that 
impressed  me  from  the  very  outset,  and  which  was  not 
removed  at  the  close  of  the  elaborate  argument  of  counsel. 

Taking  it  for  granted  that  the  Defendant  intended  to 
go  upon  the  idea  that  the  doctrine  applicable,  where  the 
Statute  of  Frauds  prevails,  should  be  administered,  I  am 
unable  to  see  how  he  can  raise  the  question  supposed  to  be 
aimed  at,  by  resorting  to  a  demurrer  to  the  complaint 
Wherever  the  Statute  of  Frauds  is  recognized,  or  in  force, 
so  far  as  I  know,  the  Plaintiff  is  not  required  to  set  forth 
that  the  guaranty  was  in  writing  and  signed,  etc.  It  is 
oonsidered  as  a  matter  of  evidence,  and  the  want  of  it  u 
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matter  of  defence.  If  the  Defendant  demurs^  he  thereby 
confesses  that  the  agreement  was  in  writing,  and  he  pre- 
cludes Plaintiff  from  giving  legal  evidence.  (Gonld's  Plead., 
chap.  4,  sec.  45;  2  Saunders'  Plead,  and  Ev.,  546;  Campbell 
V.  Wilcox,  10  Wall.  421.) 

Waiving  this  consideration,  how  ought  the  case  be  viewed? 

The  demurrer  is  understood  as  implying  two  general 
propositions.  The  first  is  that  the  essential  portion  of  that 
branch  of  the  Statute  of  Frauds  which  relates  to  guaranties, 
is  in  force  in  this  Territory  as  common  law.  The  second 
is,  that  by  force  of  that  law  the  Defendant's  undertaking, 
as  set  forth,  was  not  binding.  The  second  proposition  may 
be  first  considered.  Supposing  the  principles  of  the  statute 
to  be  law  in  this  Territory,  it  is  requisite  to  ascertain  what 
they  are,  so  far  as  they  could  be  held  to  bear  on  this  case* 
It  may  be  assumed  that  the  operation  of  the  statute, 
admitting  it  to  be  recognized  as  Common  Law,  is  to  save 
anyone  from  being  charged  upon  a  promise  to  answer  for 
the  debt,  default  or  miscarriage  of  another,  unless  the 
agreement  to  so  answer  is  in  writing,  signed  by  the  guar- 
antor or  by  his  authority. 

This  statement  is  intended  to  recognize  the  statute  as 
most  stringently  framed  and  expounded.  In  some  of  the 
States,  Michigan  among  the  number,  the  consideration  is 
not  required  to  be  expressed  in  the  writing.  In  England 
and  in  the  State  of  New  York,  it  must  be  in  it. 

A'ccording  to  the  exposition  of  the  statute  in  some  States, 
where  it  is  most  rigidly  applied,  it  has  been  held  that  if 
the  object  of  the  guaranty  is  a  benefit  to  the  guarantors 
which  he  did  not  before  possess,  a  benefit  accruing  imme- 
diately to  himself,  and  the  basis  for  his  undertaking  is  a 
consideration  going  directly  to  him,  the  case  is  not  within 
the  statute.  This  doctrine  is  stated  with  great  precision  by 
Chief  Justice  Savage  in  Farley  v.  Cleveland,  4  Cowen  432; 
and  same  case  in  error  9  Cow.  939,  Referring  to  those 
cases,  which  he  says  do  not  fall  within  the  statute,  and 
are  within  the  third  class  of  cases,  as  this  branch  of  the 
Statute  of  Frauds  was  divided  and  classified  by  Chief  Jus> 
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tice  Kent  in  Leonard  v.  Vridenbnrg  (8  John  29)  he 
obseryes:  ''In  all  those  cases  founded  on  a  new  and 
original  consideration  of  benefit  to  the  Defendant  or  harm 
to  the  Plaintiff^  moving  to  the  party  making  the  promise, 
either  from  the  Plaintiff  or  original  debtor  the  subsisting 
liability  of  the  original  debtor  is  no  objection  to  a 
recovery/'  In  the  case  jnst  referred  to  (same  case  in 
error,  9  Cow.  639)  the  Reporter's  note  expresses  the  doe^ 
trine  of  the  decision  in  very  clear  and  concise  language. 
It  is  as  follows:  ''  Where  a  promise  to  pay  the  debt  of  a 
third  person  arises  out  of  some  new  consideration  of  bene^ 
fit  to  the  promisor,  or  harm  to  the  promisee,  moring  to 
the  promisor  either  from  the  promisee  or  the  original 
debtor,  such  promise  is  not  within  the  Statute  of  Frauds, 
although  the  original  debt  still  subsists  and  remains  entirely 
unaffected  by  the  new  agreement."  (See  Mallory  v.  Gillett, 
21  N.  T.  412;  Furbush  v.  Goodnow,  98  Maas,  296;  Nelson 
V.  Boynton,  8  Met.  396,  where  the  doctrine  is  much 
considered.) 

Inasmuch  as  upon  a  fair  construction  of  this  complaint, 
it  must  be  held  that  it  alleges  a  benefit  to  the  Defendant 
and  a  new  consideration  going  to  him,  as  a  basis  for  his 
promise,  I  was  at  first  inclined  to  the  opinion  that  the 
doctrine  as  above  stated  applied  to  the  case  made  by  the 
complaint.  But  upon  a  more  careful  study  of  the  cases 
referred  to,  with  a  more  extensive  comparison  with  other 
decided  cases,  I  am  satisfied  that,  admitting  the  Statute  of 
Frauds  to  be  in  force,  the  case  made  by  the  complaint 
would  come  within  it 

In  all  the  above  cases,  the  Plaintiff  surrendered,  and 
the  Defendant  received  a  bond  of  security,  charged  with 
the  Plaintiff's  debt,  and  all  come  within  the  class  of  Wil- 
liams V.  Leper,  8  Bush.  188,  which  is  the  starting  point 
in  all  this  class  of  cases,  and  Castling  v.  Anbert,  2  East 
825,  which  followed  it,  and  upon  the  same  ground  with 
them,  were  no  doubt  properly  held  not  to  fall  within  the 
statute.  I  have  found  no  case  were  the  pared  promise 
of  one  to  pay   the  subsisting  debt  of  another,  has  been 
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Bastained  by  fhe  courts  upon  any  other  oonsideration 
thaa  the  receipt  of  some  fund  or  security,  either  from  the 
debtor  or  creditor,  charged  with  the  payment  of  tbe  debt, 
80  that  in  making  the  payment  of  the  debt  he  vas  really 
fulfilling  an  obligation  of  his  own. 

It  seems  to  me,  that'  to  carry  tbe  doctrine  so  Ur,  as  to 
apply  it  to  the  case  made  by  the  complaint,  and  to  bold 
that  it.  is  not  within  the  statute,  would  be  virtually  a  repeal 
of  the  statute.  (Denman,  0.  J.,  in  Green  v.  Oresswell,  10 
Ad.  &  Ellis  453.) 

In  regard  to  the  promise  to  pay  money,  which  goes  in 
discharge  of  the  subsisting  debt  of  another,  the  true  test, 
whether  within  the  statute  or  not,  iu,  tbat  it  is  made  and 
accepted  by  tbe  creditor  as  an  original  undertaking,  and  not 
merely  subsidiary  to  that  of  another.  In  the  present  case  I 
regard  tbe  Defendant's  promise  as  one  for  the  payment  of 
a  pre-existing  and  still  subsisting  debt  of  another,  and  ther^ 
fore  within  the  terms  of  the  statute. 

If  the  effect  of  the  promise  or  contract  of  the  Defendant 
had  been  to  discharge  the  original  debt,  and  he  became  the 
sole  debtor,  and  there  was  no  doubt  of  another  to  which 
hia  promise  was  collateral,  then  tbe  contract  was  not  within 
the  purpose  and  spirit  of  the  statute,  and  it  need  not  have 
been  in  writing.  The  complaint,  as  before  said,  alleges  the 
contract  to  have  been  in  writing,  and  the  demurrer  admits 
it.  Even  where  the  statute  is  most  stringently  applied,  it 
is  held  that  tbe  words  ''value  received''  sufficiently  explain 
the  consideration  going  to  the  guarantor.  (Douglas  i;.  How- 
land,  24  Wend.  35;  Miller  v.  Cook,  28  N.  Y.  495.) 

But  however  this  may  be,  what  opinion  ought  to  be  formed 
of  the  proposition,  that  this  branch  of  the  Statute  of  Frauds 
is  in  substance  a  part  of  the  Territorial  law  ? 

In  American  Ins.  Go.  v.  Canter,  1  Pet,  511,  the  Court, 
by  Judge  Marshall,  say  substantially,  that  the  laws  of 
Florida,  as  they  were  when  the  Territory  was  ceded,  so  far 
as  not  inconsistent  with  the  Constitution  and  Laws  of  tbe 
United  States,  continued  in  force  until  altered  by  the  newly 
created  power  of  th«  State^  {See,  i^so.  United  States  v. 
14 
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Powers,  11  How.  570;  Strathers  i\  Lncae,  12  Pet.  410,  i36.) 
This  appears  to  be  the  settled  doctrine  in  regard  to  con- 
quered and  ceded  Territory  in  the  absence  of  special  treaty 
stipnlation.  It  applies  to  territory  acquired  from  Mexico, 
since  the  treaty  of  Gnadalonpe  made  no  special  provision 
on  the  subject.  Utah  was  embraced  in  that  acquisition. 
As  in  Florida,  the  pre-existing  law  was  Spanish.  So  in 
Utah,  it  was  Mexican,  and  in  both  cases  the  laws  were 
derived  mainly  from  the  laws  of  Home.  In  neither  did  the 
English  Common  Law,  or  the  Statute  of  Frauds,  prevail 
Oongress  made  no  special  change,  and  the  Territorial  Leg- 
islature, upon  whom  authority  was  conferred,  have  made  no 
express  enactment  upon  the  subject. 

This  Territory  was  first  settled  in  1847,  and  from  that 
time  up  to  the  acquisition  and  treaty  in  1848,  the  settlers 
were  comparatively  few  in  number.  There  were  no  settled 
laws,  usages  and  customs  among  them.  They  came  here  as 
American  citizens,  under  the  flag,  and  claiming  the  protec- 
tion of  the  United  States  Qovemmer»t. 

The  particular  class  of  persons  forming  the  great,  if  not 
entire  bulk  of  emigrants,  claim  to  have  furnished  troops 
from  among  their  own  numbers  to  assist  this  Oovemment 
in  its  war  against  Mexico. 

At  the  time  of  the  acquisition  and  treaty,  they  could  not 
claim  Mexican  citizenship,  and  have  never  adopted  its  laws 
and  customs. 

Soon  after  the  change  of  sovereignty  by  the  treaty,  emi- 
grants in  large  numbers  flocked  in  from  the  States  and  sur- 
rounding Territories^  and  for  many  years  there  has  been  an 
organized  community. 

When  we  turn  to  the  communities  from  whence  these 
emigrants  proceeded,  we  flnd  that  they  differed  one  from 
another,  more  or  less^  in  regard  to  their  laws  and  in8tit\i. 
tions.  No  two  are  alike.  In  the  most,  it  is.  true,  many 
common  law  principles  and  doctrines  were  in  force.  StiS 
the  body  of  the  common  law  in  each  was  peculiar  to  tLc 
particular  State,  and  it  was  rather  the  common  law  of  ths 
State  ^utt  2£nglish  Gog^mon  ijKW.     Jn  9Mne.  tha  Snj^iaxi 
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statntes  had  been  received  as  Common  Law;  in  others, 
not, 

Thcfle  diversities  make  it  impossible  to  assume  that  any 
speclfio  body  of  the  Common  Law  was  transplanted  to 
the  Territory  by  the  fact  of  immigration. 

But  one  coarse  was  open,  and  that  was  for  the  whole 
body  of  the  people  to  agree,  expressly  or  tacitly,  npon  a 
common  measure.  It  was  to  be  expected  that  the  emigrants 
would  not  be  contented  with  the  loose  and  alien  institu- 
tions of  an  outlying  Mexican  department,  and  they  have 
not  been. 

They  have  tacitly  agreed  upon  maxims  and  principles  of 
the  Common  Law  suited  to  their  conditions  and  consistent 
with  the  Constitution  and  Laws  of  the  United  States,  and 
they  only  wait  recognition  by  the  courts  to  become  the 
Common  Law  of  the  Territory.  When  so  recognized,  they 
are  laws  as  certainly  as  if  expressly  adopted  by  the  law- 
making power. 

The  judgment  of  the  court  below  is  affirmed,  and  a 
remittitur  ordered  to  issue  forthwith  to  the  Third  District 
Court,  the  Defendant  to  have  ten  days  after  notice  served 
upon  him,  or  his  attorney,  of  the  filing  of  the  remittitur  in 
that  court,  to  answer  the  complaint. 

BoBHMAH,  J.,  concurred  in  the  conclusion  reached. 

MoEsAK,  0.  J*,  delivered  the  following  Opinion: 

I  conoar  in  the  conclusion  that  the  judgment  of  the 
Court 'below  must  be  affirmed.  Upon  the  question,  how 
far,  or  what  parts  of  the  Common  Law  of  England  should 
be  recognized  in  this  Territory,  I  reserve  my  opinion,  to  be 
written  out  and  filed  hereafter. 
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Ex  parte  CHARLES  H.   DOUGLASS,  on  Habeas  Corpus. 

iHQumY  ON  WBIT8  OF  HABEAS  CoBPUB.^A  p«r^  will  not  be  dis- 
charged upon  the  hearing  on  a  writ  of  habeas  corpus^  when  it 
appears  that  he  is  held  upon  a  final  process  from  a  oourt  of  com- 
petent jurisdiction,  and  when  the  judgment  of  such  court  is  reg- 
ular upon  its  face  and  entered  in  the  ordinary  course  of  justice— 
inegularitiesi  if  any,  must  be  corrected  either  in  the  court  where 
they  are  alleged  to  have  occurred,  or  by  appeaL 

Power  of  Munictpal  Corporations  to  Punish  Under  Ordi- 
nances.—The  City  of  Salt  Lake,  by  its  Council,  passed  an  ordi- 
nance to  punish  parties  who  should  be  convicted  of  keeping  any 
house  for  "  gaming  purposes; "  the  general  Statutes  of  the  Teni- 
tory  had  also  provided  against  such  offence.  Held,  that  tiie 
power  to  punish  this  offence  is  embraced  among  thoee  granted  to 
Salt  Lake  by  its  Charter. 

Held  further,  that  the  City  had  power  to  punish  the  same,  notwiUi- 
standing  the  offence  was  provided  against  by  general  law. 

Held  further,  that  the  power  to  pass  the  Ordinance  in  questioo  is  not 
a  special  privilege  within  the  meaning  of  section  one  of  the  Act 
of  Congress  entitled,  "  An  Act  amendatory  of  an  Act  to  provide 
a  temporary  government  for  the  Territory  of  Montana;*' 
Approved  May  26th,  1864.    (4  Stat,  at  Large,  406.) 

Appeal  from  the  District  Court  of  the  Third  Judicial 
District. 

The  facts  appear  in  the  Opinion  of  the  Court. 

E.  D.  Hoge  for  the  People. 
J.  K.  McBride  for  Appellant. 

BoBEMAK,  J.,  delivered  the  Opinion  of  the  Oonrt 

In  September  last,  the  Appellant^  (Douglass,)  was  by 
Jeter  Glintou,  Justice  of  the  Peace  for  Salt  Lake  Oity, 
fined  one  hundred  dollars  for  the  violation  of  an  ordinance 
of  said  oity,  which  prohibits  the  keeping  of  any  hoQee  for 
gaming  parposes*  Failing  to  pay  the  fine,  he  was  oommit- 
ted  to  prison,  and  therenpon  sued  out  his  writ  of  habeas 
corpus  before  the  District  Goort  of  the  Third  Jadicial  Dis- 
trict of  the  Territory.  Having  heard  the  case,  the  court 
remanded  him  to  prison,  from  irhich  judgment  of  the 
conrt  in  thus  remanding  him  the  Appellant  comee  by  appeal 
to  this  court. 
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Two  groands  of  %nor  are  iiflsigBed  for  th«  leyeraal  of 
the  judgmeiit  of  tbe  Diairict  Ooart.  The  firat  ground  ia 
tiiai  the  prosecotion  wm  in  the  name  of  the  '^  People  of 
ibe  United  States  in  the  Territory  id  Utah/'  whereas  it 
fliiaald  haYB  been  in  the  name  of  the  ''City  of  Salt  Lake.'' 
The  record  of  the  ease  does  not  discloae  any  such  state  of 
taciB,  nor  does  the  stipulation  of  the  attorneys.  The  oom- 
mitmeat  shows  that  the  judgment  was  in  the  name  d  the 
"  Oity  of  Salt  Lake.''  Upon  its  face,  then«  the  judgment 
18  admitted  to  be  correet.  A  portion  of  the  argument  of 
oounsel  was,  howeYer,  based  upon  the  assumption  that  the 
facta  were  as  alleged  by  the  Appellant  We  will  therefore 
go  so  far  as  to  state  that  upon  the  hearing  on  a  writ  of  habeas 
corpus,  where  the  party  asks  a  discharge  from  imprisonment 
on  fiatkl  process  from  a  court  of  competent  jurisdiction^  and 
where  the  judgment  is  regular  upon  its  face  and  entered  in 
the  ordinary  coarse  of  justice,  the  pai*ty  will  not  be  dia- 
charged,  but  be  compelled  to  seek  a  correction  of  the  irregu- 
larities in  the  court  where  they  are  alleged  to  have  occurred, 
and  if  he  fail  of  redress  in  that  way,  to  resort  to  his  appeal. 

Bat  we  are  told,  as  a  second  ground  oi  error,  that  the 
Police  Court  has  no  jurisdictiou,  '^  that  the  ordinance  under 
which  the  sentence  was  inflicted  is  illegal  and  roid."  The 
power  to  create  and  puniah  this  offence  is  embraced  among 
the  powers  granted  to  Salt  Lake  Oity  by  its  Charter,  but, 
although  thia  is  true,  it  is  claimed  that  the  offence  is  ^o- 
vided  against  in  the  general  statutes  of  the  Territory,  and 
that  therefore  the  power  of  the  city  to  punish  the  same  by 
ordinance  Is  nugatory  and  void.  We  are  aware  that  some 
auth<irB,  supported  by  decisions,  hare  sought  to  establiah 
such  a  doctrine,  but  we  cannot  go  that  far.  The  same 
authority  which  gave  the  Charter  created  the  general  law. 
It  cannot  be  that  the '  Legielatare  intended  to  repeal  the 
general  statute  by  giring  the  corporation  a  like  power  in 
this  respect.  The  city  might  fail  to  enforce  the  power  given 
it^  in  which  case  there  wt>uld  be  no  power  within  the  cor- 
porate limits  for  resort  to  punish  such  offences.  It  was  evi- 
dently intended  that  both  laws  shoufld  stand  together,  if  such 
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be  possible^  and  W6  see  no  good  reason  for  declining  to  have 
two  such  conseryators  of  the  peace  instead  of  one.  No 
harm  has  been  done  by  it  in  this  case.  The  Appellant  does 
not  claim  that  he  has  ever  been  tried  or  conyicted  for  thia 
offence  under  the  general  law^  or  that  the  p^alty  he  m 
required  to  pay  is  any  greater  than  under  the  Territorial 
statute.  It  is  further  asserted  that  the  power  to  pass. laws 
for  the  creation  and  punishment  of  criminal  offences  in 
general  is  a  power  delegated  to  the  Oovemor  and  Legisla- 
ture^ and  cannot  be  redelegated  by  them.  If  the  old  maxim 
that  pollers  delegated  can  not  be  delegated  again  by  the 
body  to  which  they  are  given^  is  to  be  so  rigidly  inter- 
preted it  might  be  doubtful  whether  our  Territorial  goyem- 
ment  itself  exists  by  authority.  But  we  do  not  yiew  the 
rule  in  that  light,  and  that  really  it  does  not  apply  to  the 
matter  before  us.  The  rule  must  be  read  and  applied  by 
the  light  of  surrounding  circumstances.  The  learned  Cooley 
says:  ''We  hare  elsewhere  spoken  of  Municipal  Oorpora- 
tions,  and  of  the  powers  of  legislation  which  may  be  and 
commonly  are  bestowed  upon  them,  and  the  bestowal  of 
which  is  not  to  be  considered  as  touching  upon  the  maxim 
that  legislative  power  is  not  to  be  delegated,  Bince  the 
maxim  is  to  be  understood  in  the  light  of  immemorial 
practice  in  this  country,  and  of  England,  which  haa  always 
recognized  the  propriety  of  vesting  in  the  Municipal  oigani- 
zations  certain  powers  of  local  regulation,  in  respect  to 
which  the  parties  immediately  interested  may  fairly  be  eop- 
posed  more  competent  to  judge,  of  their  needs  than  any 
central  authority."  (Oooley's  Oon.  Lim.  118.)  This  maxim 
has  lived  and  grown  up  in  the  very  midst  of  nations. filled 
with  cities  and  towns  possessing  these  same  powers  as  thoae 
specified  in  this  case.  For  the  Legislature  to  delegate  the 
power  to  create  a  Municipal  Oorporation,  might  be  an  in- 
trenching upon  the  maxim,  but  not  so  in  degating  powers 
for  local  police  regulations. 

We  are  cited  to  the  law  of  Oongreas  which  prohibits 
any  Territorial  legislative  authority  from  granting  any 
private  charter  er  special   privilege. .  (14  Stat,  at  Large, 
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536).  We  do  not  consider  that  law  at  at  |dl  applicable  to 
this  case.  A  municipal  corporation  is  not  a  private  corpo- 
ration, neither  is  the  authority  to  pass  the  ordinance  in 
question  a  special  privilege.  If  the  Legislature  should  grant 
to  the  City  of  Salt  Jjake  the  exclnsiye  privilege  of  having 
and  owning  a  railroad  in  this  Territory,  that  might  be  con- 
sidered a  special  privilege,  not  a  privilege  generally  granted 
to  corporations.  The  one  in  question  is  not  special  to  Salt 
Lake  Oity — ^it  is  a  common  and  usnal  privilege  almost  uni- 
versally given  to  municipal  corporations,  and  it  cannot  be 
that  Congress  intended  to  class  as  '^ special  privileges"  the 
common  and  usual  powers  given  to  such  corporations  to 
regulate  the  internal  police  affairs  of  the  city  in  the  ordi- 
nary way. 

It  is  further  contended  that  the  right  in  the  legislative 
authority  to  grant  such  powers  to  a  municipal  corporation, 
pre-supposes  the  right  to  empower  the  city  government  to 
punish  by  ordinance  every  variety  of  crime,  even  the  great- 
est, thus  by  a  summary  proceeding  depriving  a  citizen  of 
his  rights  upon  a  mere  information,  without  the  interven- 
tion of  a  Orand  Jury  and  a  petit  jury.  We  cannot  perceive 
how  this  would  be  the  case  provided  we  keep  in  view  the 
rights  and  privileges  which  we  enjoy  under  the  Common  Law. 
No  person  could  at  Common  Law,  be  convicted  of  a  crime 
except  upon  the  presentment  or  indictment  of  a  Grand  Jury, 
and  npon  the  verdict  of  a  jury  of  his  peers.  This  was  not 
the  case,  however,  where  the  offense  charged  was  a  misde- 
meanor. The  word  crimes  did  not  embrace  misdemeanors, 
and  a  party  upon  a  charge  of  misdemeanor  could  be  pro- 
ceeded against  by  simple  information — ^without  a  Orand 
Jury — and  though,  in  some  cases,  they  might  be  proceeded 
upon  by  indictment,  yet  this  was  not  a  requisite.  Felonies 
could  not  be  proceeded  on  by  information,  but  required 
both  a  Orand  and  •  Petit  Jury.  The  case  under  considera- 
tion is  not  at  Common  Law  a  crime — a  felony — but  would 
be  classed  as  a  misdemeanor.  We  cannot  therefore  say 
that  the  legislative  authority  to  give  the  city  power  to 
punish  in  such  cases  did   not  exist.     We  believe  it  did. 
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We  therefore  conclmde  that  the  judgment  of  the  District 
Ck)tirt^  remanding  the  Appellant,  be  affirmed.  Let  the 
judgment  be  affirmed. 

MgEeak,  0.  3.,  and  Embbsok,  J.«  concurred. 

NoTB.^npon  subjects  of  similar  character,  see  Ex  parte  Shiader, 
83  Cal.  279;  Johnson  v.  Simonton,  43  Cal.  242;  Smith  v.  Keating,  88 
Cal  702;  also  29  Cal.  272;  18  Cal.  678. 

KoTB  2.^No  point  was  made  in  the  Supreme  Court  as  to  ifae  nght 
of  appeal  firom  the  judgment  of  iflie  District  Court  in  habttu  eorpiu 


ALICE  OAST,  Respondent,  v.  EHIO  M.  OAST,  AppOani. 

JCBiSDicnON  m  Divobge  Casbs.— The  jurisdiction  of  the  Dis^ct 
Courts  in  diTorce  cases  does  not  depend  on  Territoiial  Btatates, 
bijt  if  such  were  the  fact,  the  Legislature  of  the  Territorf  has 
oenferred  jurisdiction  on  tibese  courts  by  "  An  Act  r^gtdatiDg  the 
mode  of  procedure  in  civil  cases  in  the  Courts  of  the  Teititoiy  of 
Utah,"  approved  Dec.  80, 1862,  and  **  An  Act  in  relation  to  tiie 
Judiciary,"  approved  Jan.  19,  1855. 

Chancebt  JmtiBDicnoN  or  ths  District  Coxtbts.— The  District 
Courts  have  Jurisdiction  in  all  suits  for  divorce,  by  virtae  of  tMr 
Common  Law^and  CSiancery  powers  conferred  by  tiie  Orgasic  Act 

Id.— The  statute  in  relation  to  divorces  having  given  the  ri^  to 
a  dissolution  of  the  marriage  contract,  for  the  various  causes 
mentioned,  but  failed  to  provide  a  competent  tribunal  to  hear 
and  determine  suits  of  that  character,  the  jurisdiction  in  saoli 
caaoB  aeoessarily  attaches  to  the  Dii^ot  Coarte  of  tfie  Tenit<xy> 
as  Superior  Courts  of  General  Jurisdiction. 

Act  Confbsrwno  JuBisDicrnoN  Upon  Probate  Courts,  Voro.— 
The  Territorial  Legislature  has  no  power,  under  the  Organic  Act, 
to  confer  jurisdiction  on  applicatione  for  divorce  upon  liie  PA)- 
bate  Courts;  it  therefore  follows  that  the  sections  of  *'  An  Act  in 
relation  to  BiUs  <^  Divoroe,"  approved  March  6, 1852,  which  pmv 
port  to  confer  such  jurisdiction,  are  void. 

Probate  Courts  Inferior  Tribunai^.— The  Probate  Courts  are 
inferior  tribunals,  and  their  jurisdiction  cannot  be  infened,  it 
must  be  given  by  positive  law. 

Equity  PBOCSVDniGS.^The  proceeding  in  divoroe  oases  beloags 
properly  to  the  equity  side  of  the  court 

Alimont,  When  Allowed.— The  right  to  alimony  follows  as 
a  matter  of  course,  if  the  Bespondent  is  entitled  to  a  decree  of 
divorce. 
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Afpial  frem  tihe  Distrioft  Coart  of  tiia  Third  Jndiofal 


The  facts  appear  in  the  Opinion  of  the  Conrt 

Snow  it  Bags  for  Appellant 

Ko  anthoritiea  on  file  for  AppeBaati 

Tilford  it  Hagan,  and  W.  W.  Oee,  for  Beepondeni 

1.  The  firsts  fourth  and  eighth  aeotioDe  of  tbfi  Territorial 
Statute  in  relation  to  diToroee  are  Tdd  and  invalid,  for  the 
reason  tbat  they  attempt  to  confer  jnrisdiction  on  the  Pro- 
hate  Gonrta  in  applications  for  diroree.  These  flections  of 
the  Statute  are  in  conflict  with  the  Organic  Ael^  and  neces- 
sarily without  force.  (Moore  v.  Eonsbly,  Idaho  R,  65-62; 
Landon  v.  Bartley,  Idaho  S.,  228;  Looknane  t.  Hartin, 
Kansas  R>  67;  Sec.  9,  Organic  Act.) 

2.  The  Territorial  Legislature  haying  giTon  a  right  to 
divorce,  bnt  neglected  to  designate  a  court  of  competent 
jnrisdiction  to  hear  and  daoide  suits  for  a  dissolution  of  the 
marriage  contract,  the  jurisdiction  in  such  cases  dcTolves  of 
neoessily  and  right  on  tiia  District  Oonrts  as  tribunals  of 
general  jurisdiction.  (Wightman  v.  Wightman,  4  John.,  0* 
B.,  843;  Perry  v.  Perry,  2  Paige  606.) 

8.  If  it  be  conceded  that  the  jnrisdiction  of  the  District 
Oonrts  in  diTorce  cases  depends  on  Territorial  legislation, 
Beapondent  claims  that  such  jurisdiction  has  been  conferred 
by  the  2d  sec.  of  ''An  Act  in  Belation  to  the  Judiciary, 
approved  Jan.  19,  1862.''  By  that  soction»  jurisdiction  is 
conferred  on  the  District  Courts,  ''both  in  ciril  and  crimi- 
nal cases,  and  as  well  in  Ohancery  as  at  Common  Law.'' 

Bo&BMAK,  J.,  delivered  the  Opinion  of  the  Court, 

This  is  a  suit  for  divorce  from  the  bonds  of  matrimony  and 
for  alimony,  which  was  instituted  by  the  Respondent  acpainst 
her  husband,  in  the  Third  District  Court  of  the  Territory, 
wherein  a  decree  for  dirorce  and  alimony  was  entered,  and 
thereupon  the  Defoadant  appealed  to  this  court. 
16 
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The  otHj  qaestion  raised  and  inyolTed  is  as  to  the 
jariediction  of  the  District  Court  to  hear  and  determine 
the  case.  The  objection  to  its  taking  cognizance  thereof  is 
based  solely  upon  the  ground  that  divorce  is  '^neither  the 
subject  of .  common  law  nor  equity  jurisdiction "  but  is  a 
'<  special  proceeding  and  purely  statutory/'  It  is  further 
claimed  that  the  only  statute  which  controls  this  matter  is 
Territorial^  and  embraced  in  one  enactment^  entitled,  "An 
Act  in  relation  to  Bills  of  Dirorce/'  approved  March  6th, 
1852.  By  the  terms  of  -this  law,  divorce  is  committed  to 
Probate  Oourts,  and  no  allusion  is  made  to  the  District 
Oburts.  These  factsi  it  is  claimed,  ezdude  the  subject  for 
consideration  in  the  District  Courts. 

If  it  be  true  that  this  jurisdiction  depends  entirely  upon 
Territorial  statute,  it  does  not  follow  that  it  depends  entirely 
upon  the  one  particular  statute  referred  to.  Other  statutes 
may  cover  the  same  subject  matter,  and  in  order  to  reach 
a  correct  conclusion  as  to  the  powers  granted,  and  the  in- 
tention of  the  Legislature,  the  examination  should  extend 
to  all  Territorial  enactments  bearing  upon  the  point  at 
issue. 

The  Legislature,  nearly  ten  months  after  the  divorce  act, 
created  the  law  entitled,  "An  Act  regulating  the  mode  of 
civil  procedure  in  civil  cases  in  the  courts  of  the  Territoiy 
of  Utah,''  approved  December  30th,  1852,  which  provides: 
'  Section  1.  That  all  the  courts  of  this  Territory  shall  have 
law  and  equity  jurisdiction  in  civil  cases,"  and  the  last 
section  thereof  repeals  fdl  conflicting  statutes.  These  terms 
seem  to  confer  a  general  jurisdiction  and  make  no  excep- 
tions. The  natural  deduction  is  that  no  exceptions  were 
intended,  or  had  in  view,  but  that  the  purpose  was  to  em- 
brace all  civil  suits  in  this  general  grant  of  jurisdiction. 
Mr.  Justice  Story  conveys  the  same  idea  in  the  following 
brdad  language :  ^*  The  remedies  for  the  redress  of  wrongs 
and  the  enforcement  of  rights,  are  distinguished  into  two 
classes;  first,  those  which  are  administered  in  Courts  of  Com- 
mon Law;  and  secondly,  those  which  are  administered  in 
Courts  of  Equity."    (1  Story's  Eq.  Juris.,  par.  25.) 
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If  divorce  be  a  "remedy  for  the  redress  of  wrong/* 
or  for  the  enforcement  of  a  rights  it  belongs  to  one  of 
these  two  classes — either  of  the  class  admimsfcered  in  Cborts 
of  Common  Law  or  to  the  class  administered  in  Courts  of 
Xqmtjr.  And  if  to  either  okss^  then  '  this  statute  confers 
the  jurisdiction  upon  the  District  Courts,  and  so  knnch  of 
the  diyorce  act  as  seems  to  confine  Buoh  eases  to  the  Pro^ 
bate  Courts,  is  by  the  repealing  clause  referred,  expressly 
negatire.  This  Civil  Procednre  Act  was,  subseqaently,  ''so 
far  as  in  conflict^'  with  the  code  of  1870>  repealed;  but 
as  there  is  no  conflict  so  far  as  this  question  of  jurisdio^ 
tion  is  concerned,  it  remains  unimpaired.  In  addition  '  to 
this,  the  code  of  1870  bears  out  the  same  general  idea  that 
the  District  Courts  have  jurisdiction  in  all  oiyii  cases. 

Over  two  years  after  the  aboye  mentioned  enactments,  of 
1852,  the  Legislature  manifested  this  same  intention  in  stili 
broader  terms,  in  ''An  Act  in  relation  to  the  judiciary,'' 
approyed  Jan.  19, 1855,  in  the  first  section  of  which  we  read 
that  "  the  District  Conrts  shall  exercise  original  jurisdiction, 
both  in  ciyil  and  criminal  cases,"  when  it  is  not  "other- 
vise  provided  by  law.'*  The  reverse  of  this  general  grant 
of  power  must  be  provided  in  some  law.  The  granting  of 
B  particular  jurisdiction  to  the  Probate  Courts  is  not  suffi- 
cient to  negative  this,  nor  does  this  enactment  afieot  the 
jurisdiction  of  the  Probate  Courts,  but  the  District  Courts 
fihall  have  the  jurisdiction  also,  in  that  as  in  all  other  oivi] 
cases,  unless  some  other  law  says  they  shall  not  have  il 
The  divorce  act  itself  doee  not  so  provide,  and  it  has  not 
been  claimed  that  such  a  provision  anywhere  exists.  By 
inference  alone  can  the  conclusion  be  drawn  from  the 
divorce  act  that  the  District  Courts  are  to  be  excluded  from 
jurisdiction  in  divorce.  It  will  not  do  to  say  that  infer* 
ence  is  what  is  intended,  or  allowed,  by  the  words  "  other- 
wise provided.'^  These  words,  require  an  express  'negative 
of  the  power.  Divorce  is  a  "civil"  or  a  "criminal"  suit, 
snd  of  course  no  one  claims  it  to  be  the  latter.  It  is  a 
civil  suit,  whether  we  call  it  a  suit  at  law  or  in  equity,  or 
vf hether  we  call  it  a  special  proceeding  and  sui  gemris. 
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Let  us  now  ady#rt  to  the  qnestion  of  the  power  of  ihe 
Legifilatare  to  past  the  diTOrce  act.  This  act  epecifioB  the 
CBIIB68  for  which  divoroe  can  be  granted,  and  it  likewiie 
giwfi  directionB  aa  to  the  manner  of  proceeding  in  sDcb 
casea,  and  purports  to  confer  the  jurisdiction  thereof  upon 
the  Probate  Oonrts.  The  anthority  of  the  Legislature  to 
specify  the  canees  of  divoroe  and  to  direct  the  manner  oi 
proceedings  is  not  questioned.  But  it  is  claimed  that  Vtai 
act,  so  far  as  it  confen  the  jurisdicticm  upon  Probatt 
Ooorts,  is  in  conflict  with  the  Organic  Act,  and  tberefon 
n«ll  and  Toid« 

The  anthority  of  the  Legislature  to  confer  such  powei 
npon  the  Probate  Courts,  is  based  upon  that  portion  oi 
the  **  Organic  Act  ^*  which  reads  as  follows:  (Sec.  6.) 
'^  Hiat  the  Legisiatiie  power  of  §aid  Territory  shall  extend 
to  all  rightful  subjects  at  legislation,  consistent  with  the 
constitution  of  the  United  States  and  the  provisions  of  thit 
act''  The  ''subject"  must  not  only  be  ''rightful,"  but 
also  "  consistent"  with  the  Organic  Act. 

The  latter  clause  of  this  sizth  section,  re8pect^lg  the 
admisskm  of  the  laws  to  Congress  and  its  disapproval,  am- 
not  be  relied  upon  in  this  case.  If  an  act  ct  the  Legida- 
tare  be  already  void,  the  disapproval  of  Congress  is  nol 
necesnry.  Sndi  disapproval  is  only  necessary  to  make  Toid 
that  which  is  otherwise  valid.  When  the  matter  conaidered 
18  a  rightful  subject  of  legislation;  and  consistent  with  the 
Constitution  of  the  United  States,  and  with  the  Oi*ganic 
Act,  bat  yet  is  inexpedient  and  unwise,  it  would  be  oecci- 
sary  to  invoke  the  disapproval  of  Congress  to  invalidate  it 
But  any  act  of  the  Legislature  which  is  not  consistent  witli 
the  Constitution  of  the  United  States,  or  which  is  not  oob- 
sistent  with  the  provisions  of  the  Organic  Act,  is  nail  and 
void,  and  it  seems  impossible  that  Congress  should  have 
intended  to  require  its  disapproval  of  such  actst,  that  it 
should  have  intended  to  require  its  disapproval  to  make 
void  that  which  is  already  void.  The  case  of  Clinton  v. 
BngellMreeht,  "slightly  understood,''  lays  down  no  such 
doctrine. 
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By  the  Oi^^aDio  Act  the  ''judicial  power''  of  the  Terri- 
tory IB  divided  into  four  distinct  branches,  and  vested  re- 
spectively in  a  Supreme  Oourt^  District  Courts,  Probate 
Courts  and  Justices  of  the  Peace.  The  necessary  deduc- 
tions are  that  four  kinds  or  qualities  of  jurisdiction  were 
infcended,  and  that  these  kinds  or  qualities  were  to  be  dis- 
tributed in  a  manner  usoal  to  like  courts  in  the  States.  If  a 
jumbling  ol  jurisdictions  was  to  be  allowed,  the  division  of 
the  judicial  power  was  wholly  unnecessary,  and  this  com- 
mingling of  jurisdictions  is  comparatively  unknown  under  like 
Orgpanio  aots^  except  in  Utah. 

But  our  Organic  Act  does  not  stop  with  this  simple  divi- 
Mon  of  the  ''judicial  power''  into  four  heads->it  goes  farther, 
and  provides  that  the  District  Courts  shall  be  vested  with 
the  same  jurisdiction  as  is  vested  in  the  Circuit  and  District 
Courts  of  the  TTnited  States,  and  in  addition  thereto  pro- 
vides that  "the  jurisdiction  of  the  several  courts  herein 
provide  for,  both  appellate  and  original,  and  that  of  the 
Probate  Courts  and  of  Justices  of  the  Peace  shall  be  as 
limited  by  law;  provided  that  Justices  of  the  Peace  shall 
not  have  jurisdiction  of  any  matter  in  controversy  when  the 
title  or  boundaries  of  land  may  be  in  dispute,  or  when  the 
debt  or  sum  claimed  shall  exceed  one  hundred  dollars;  and 
the  said  Supreme  and  District  Courts  respectively  shall 
possess  Chancery  as  well  as  Common  Law  jurisdiction." 
(See.  9.)  The  jurisdiction  here  vested  refers  eqpecially  to 
cases  arising  under  Territorial  laws.  If  the  Territorial  law 
should  give  the  right,  and  that  was  such  as  was  recognized 
at  Common  Law  or  in  Chancery,  as  such  as  required  Com- 
mon Law  principles  or  equitable  principles,  to  be  invoked 
to  grant  the  relief,  the  jurisdiction  belonged  to  the  District 
Court  as  original,  and  the  Supreme  Court  as  appellate, 
unless  the  prior  words,  "be  as  limited  by  law,''  were  intended 
to  give  the  Legislature  the  power  to  otherwise  provide.  Let 
us  look  at  this  matter.  This  fundamental  act  says  that  the 
jurisdiction  of  the  courts— all  Territorial  courts — shall  "be 
as  limited  by  law,"  provided  "the  said  Supreme  and  Dis- 
trict Courts  shall  possess  Chancery  as  well  as  Common  Law 
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jurisdiction."  The  jurisdiction  of  the  varions  courts  may 
'•  be  as  limited  by  law/'  with  the  proviso,  and  so  far  as  any 
attempt  of  the  Legislature  conflicts  with  the  proviso,  it  is 
null  and  void.  The  proviso  is  as  much  a  part  of  the  statate 
and  as  binding  upon  the  Legislature,  as  the  express  grant  to 
which  the  proviso  is  attached.  The  Legislature  may  limit 
the  jurisdiction,  but  in  doing  so  must  not  come  in  conflict 
with  the  provisos  mentioned^  or  other  parts  of  the  Organic 
Act.  The  Legislature  may  limit  the  jurisdictions  of  these 
courts,  fix  the  respective  boundaries  of  each  court,  and  detail 
the  general  powers  of  the  respective  courts — this  must  all 
be  done  according  to  the  authorities  as  given  in  the  Organic 
Act.  The  Legislature  cannot  deprive  any  coui't  of  the  jur- 
isdiction gianted  to  such  court  in  the  Organic  Act.  That 
jurisdiction  is  above  the  reach  of  legislative  enactment 
Dunphey  v,  Kleinsmitb,  11  Wallace,  610.  It  is  a  rule  which 
we  conceive  to  be  well  settled  in  the  United  States,  that  no 
court  can  have  any  jurisdiction  except  such  as  is  conferred 
by  the  power  which  created  the  court,  or  by  a  Legislature 
endowed  with  express  authority  to  confer  such  jurisdiction. 
(Kent  Com.,  p.  884,  336;  United  States  v.  Hudson,  7  Cranch, 
32;  Wharton's  Crim.  Law;  par.  163.) 

It  is  claimed  that  jurisdiction  in  divorce  can  only  be  taken 
by  express  enactment  of  the  Legislature.  Equally  express 
must  be  the  authority  bestowed  upon  the  Legislature.  If 
the  Legislature  can  claim  such  a  power  by  irresistible  impli- 
cation of  the  fundamental  law,  then  also  with  like  irresistible 
implication  can  the  District  Courts  daim  such  jurisdiction 
under  Territorial  statutes,  aside  from  tho  Organic  Act 

The  Constitution  of  the  United  States  created  the  Sn- 
preme  Court  of  the  United  States  and  gave  a  general  oat- 
line  of  its  jurisdiction.  In  like  manner  our  Oi^ganic 
Act  created  the  District  Courts  and  gave  «a  general  outline 
of  their  jurisdiction.  It  nowhere,  except  as  is  embraced 
in  the  name,  gives  any  jurisdiction,  in  express  language,  to 
the  Probate  Courts.  The  delineation  of  power  contained 
in  the  Constitution  of  the  United  States,  as  belonging  to 
tho  Supreme  Court,  and  the  inferior  courts  to  be  thereafter 
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1^  ''is  now  regarded  as  nothing  more  in  this  respeot 
I  power  Tested  in  Congress  to  confer  jurisdiction,  in 
cretion,  within  those  limits.  (Abbott's  IT.  S.  Oonrt 
ce,  p.   185.) 

Justice  Baldwin,  in  delivering  the  opinion  of  the 
me  Court  of  the  United  States,  in  the  case  of  Rhode 
L  v.  Massachnsetts  (12  Peters,  457,  721),  says:  ''It 
lecessarily  left  to  the  legislative  power  to  organize  the 
?me  Court,  to  define  its  powers  consistently  with  the 
itutioD,  that  constitution  having  ''delineated  only  the 
outlinea  of  the  judicial  power,  leaving  the  details  to 
ress.^'  To  use  a  later  legal  term  of  the  United  States 
eme  Court,  the  constitution  only  "chalked  out''  the 
daries  of  the  jurisdiction. 

is  just  so  in  regard  to  our  Territorial  Courts.  The 
mic  Act  gave  only  the  outlines  of  jurisdiction,  leaving 
be  LegiBlature  the  organization  of  the  courts  and  the 
ils  of  jurisdiction,  all,  however,  to  be  consistent  with 
outlines  given,  just  as  those  of  Congress  were  to  be 
iistent  with  the  constitution.  And  this  and  nothing 
e  is  the  plain  meaning  of  those  words,   "as  limited  by 

he  outlines  of  the  jurisdiction  given  to  the  District 
irts  are  in  the  name  and  in  the  words,  "  Chancery  as 
I  as  Common  Law  jurisdiction.''  The  outlines  of  juris* 
tion  given  to  tbe  Probate  Court  are  nothing  save  and 
ept  such  as  are  embraced  in  the  name  itself.     In  filling 

the  details  of  jurisdiction  to  the  District  Courts,  the 
Tjslature  is  guided  by  the  name  and  the  words,  "Chan- 
y  as  well  as  Common  Law  jurisdiction."  In  filling  out 
)  duties  of  Jurisdiction  to  the  Probate  Courts,  the  Leg- 
itnre  can  alone  be  guided  by  the  name;  and  to  do  so,  the 
gislature  can  confer  no  jurisdiction  upon  the  Probate 
•urts  except  such  as  is  usual  to  such  courts.  Had  Con» 
obs  inteiided  more,  it  would  have  been  as  easy  to  say  so 

this  connection  as  it  was  in  connection  with  the  District 
id  Supreme  Courts.    Probate  Courts  are  inferior  Courts 
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and  no  jarisdiotion  can  be  inferred — it  miiet  be  giyen  bj 
positiTe  law.     (Peacock  v.  Bell,  1  Sanders,  74.) 

The  District  Goorte  are  not  inferior  courts,  within  the 
meaning  of  the  language  as  used  in  the  books.  (  Hnrd  on 
habeas  carpus,  p.  348-9;  Territorial  Laws,  oh.  I.,  sea  1,  p. 
29.)    linch  can  be  inferred  in  their  favor. 

If  the  Legislature  could  infer  authority  to  empower  the 
Probate  Courts  to  grant  divorces,  it  could  in  like  manner 
and  with  equal  reason,  bestow  such  power  upon  Justices  of 
the  Peace.  The  Organic  Act  does  not  say,  in  direct  lan- 
guage, that  it  shall  not  do  so.  But  the  very  idea  shows  at 
once  how  unsound  is  the  assumption  of  the  Legislature  to 
bestow  such  power  upon  the  Probate  Oourts. 

Whether  as  a  fact  it  be  true  or  not,  it  is  presumed  that 
the  legislature  is  willing  to  act  in  harmony  with  national 
law  and  American  ideas  and  principles  and  to  do  so  it 
must  notice  the  general  character  of  the  courts  thronghont 
the  nation,  and  can  not,  without  well  grounded  authority, 
attempt  to  commingle  and  mix  up  the  jurisdictions  of  the 
Territorial  tribunals  created  by  the  Organic  Act,  contrary 
to  the  well  known  and  recognized  powers  of  snoh  oonrtg 
in  the  States  of  the  Union  and  contrary  to  flie  intention 
manifested  in  the  Organic  Act.  As  therefore  the  Legisla- 
ture is  not  vested  with  any  power  to  confer  jurisdiction,  in 
divorce,  upon  Probate  Courts,  it  follows  that  the  attempt 
to  do  so  is  nugatory  and  that  the  Divorce  Act,  in  so  &r 
as  it  grants  jurisdiction  toP  rebate  Courtis  is  void. 

We  now,  at  this  stage  of  our  examination,  find  that  we 
have  a  statute  which  authorizes  divorce  and  specifics 
the  causes  for  whidi  it  may  be  granted.  But  no  tribunal 
is  designated  in  specific  terms,    to   take  snch  jurisdiction. 

What  course  should  be  pursued  ?  We  have  no  Eocleoiasti- 
oal  Court,  and  none  were  ever  known  on  American  sofl, 
even  in  colonial  times.  In  the  absence  of  suoh  tribunals,  it 
becomes  the  duty  of  the  District  Courts,  they  being  courts 
of  general  jurisdiction,  superior  and  not  inferior  oourts,  to 
step  in  and  take  such  jnrisdictioii,  that  the  law  may  not 
fall  or  fail  for  want  of  a  proper  tribunal. 
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the  Liegislfttoro^"  Bays  Mr.  Bishop,  ' 'should  fstabUsh 
em  of  laws,  not  mentioning  any  court  in  whioh  they 
>  be  enforced,  the  tribunal  best  adapted  to  enforce 
OTi||[ht  to  take  the  jurisdiction/'  (1  Bishop  on  Mar* 
and  Divorce,  par.  19,  n.  1;  Perry  v.  Penj,  2  Paige, 
And  anoh  a  court  is  generally  a  court  of  equity. 
I  V.  Rose,  i  Sng.  (Ark.)  »07,  61»;  1  Story's  Eq.  Juris., 
M.) 

e  District  Oonrts,  by  the  language  of  the  Organic  Act, 
made  oonrts  of  general  common  law  and  chancery  jur- 
don.     But  these  broad  terms  do  not,  as  it  is  claimed, 
aoe   divorce,  because  that  is  ''neither  the  subject  of 
non  law   nor  chancery  jurisdiction.''    We  cannot  be- 
that  Oongress  intended  to  form   these  courts  upon 
a  cramped  modeL    The  very  name  is  wholly  Ameri- 
not  English,  and  imports  something  that  is  American, 
the  very  language  of  the  law,    *'Ohancery  as  well  as 
imon  Law  jurisdiction,"   pre-supposes  the  idea  of  an 
idy  existing  common  law  jurisdiction  conferred  in  the 
16  itself. 

!  we  are  to  discard  the  Inroad  and  liberal  sense  in  which 
words  Chancery  and  Oommon  Law  jurisdiction  are  sup* 
}d  to  be  used,  we  render  these  almost  lifeless  words,  and 
trict  Courts  must  depend  upon  Territorial  statutes  for 
ir  jurisdiction.  If  we  are  to  confine  such  jurisdiction  to 
narrow  list  of  the  cases  usually  cognisable  in  the  Com- 
u  Law  Ocurts  and  Chancery  Courts,  technically  so  called 
England,  then  rights  exist  in  this  Territory  that  can  be 
Brted  in  no  existing  court,  and  wrongs  exist  thai  no 
own  tribunal  among  us  can  remedy.  A  mechanic's  lien 
r  18  found  upon  our  statute  book,  and  no  court  designated 
whioh  such  lien  can  be  enforced,  and  such  lien  was  un- 
own  to  the  English  Common  Law  Courts  and  Courts  of 
lancery.  What  tribunal  can  take  the  jurisdiction  P 
At  the  present  term  of  this  court  two  cases  have  been  sub- 
itted  to  us  in  regard  to  adverse  mining  claims,  the  cases 
ising  under  the  7th  section  of  the  United  States  mining 
16 
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law  of  1871}.  The  law  says  that  the  matter  in  dispute  shall 
be  sabznitted  to  a  tribanal  competent  to  take  the  jnrisdio- 
tion,  and  no  conrt  is  specified.  What  tribunal  shall  assume 
to  dispose  of  the  matter  ?  The  matter  was  wholly  unknown 
to  the  Gommon  Law  and  Obancery  Courts  of  England, 
technically  so-oalled.  Are  parties  to  be  remediless?  We 
cannot  consent  to  such  a  view  of  the  matter. 

Mr.  Justice  Story,  in  speaking  of  equity,  says:  ''It  has 
an  expansive  power,  to  meet  new  emergencies;  and  the  sole 
question,  applicable  to  the  point  of  jurisdiction,  must  from 
time  to  time  be,  whether  such  rights  and  wrongs  do  exist 
and  whether  the  remedies  therefor  in  other  courts,  and 
especially  m  courts  of  common  law,  are  full  and  adequate 
to  redress.''  This  is  the  true  character  of  a  Oourt  of  Chan* 
eery.  (1  Story's  Eq.  Juris.,  par.  53.)  New  subjects  and 
new  rights  are  continually  arising,  and  eren  in  England  the 
expansive  nature  of  the  chancery  jurisdiction  is  such  that 
''the  jurisdiction  may  be  deemed  in  some  sort  a  resulting 
jurisdiction  in  cases  not  submitted  to  the  decision  of  other 
courts  by  the  Crown  or  Parliament  as  the  great  fountain  of 
justice.^  (1  Story's  Eq.  Juris.,  par.  43.)  On  the  other 
hand  we  turn  to  the  Oommon  Law,  and  Oommon  Law  in* 
oludes  eyerything  ,of  jurisdiction  that  is  not  equitable,  and 
in  its  broadest  sense  includes  even  equity  itself  and  also 
admiralty.  (United  States  v.  Goolidge,  1  Oall.,  489;  1 
Abbott's  XT.  S.  Practice,  par.  196;  Story's  Bq.  Juria,  par. 
41,  note  11);  and  likewise  the  Common  Law  (1  Bl.  Com., 
par.  79.)  In  the  United  States  courts,  Oommon  Law  em* 
braces  "all  those  proceedings  in  which  legal  rights  are 
to  be  ascertained  and  determined,  whether  they  be  the 
old,  long  settled  proceedings  of  the  Oommon  Law  or  new 
legal  remedies,  different,  it  may  be,  from  the  old  Oommcm 
Law  forms,  but  proceeding  according  to  the  general  course 
of  Oommon  Law  principles  as  coutru-distinguished  to  those 
where  equitable  rights  alone  were  i-ccoguized  and  equitable 
remedies  administered,  as  well  as  in  contradistinction  to 
those  where,   as  in  admiralty,   a  mixture  of  public  law. 
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cae  law  and  equity,  is  often  found  in  one  proceeding*'' 
bott'B  TJ.  S.  Ot.  Pr.,  p.  193;  ParBons  v.  Bedford,  8 
»  433^  446;  PariBh  v.  EUiB,  16  Peters,  451.) 
i  Common  Law  which  our  fiathers  brought  to  this 
ry  from  England,  includes^  not  only  the  prinoiplaa 
liBtered  in  what  are  technically  termed  the  Oonrts  of 
aon  Law,  but  in  all  other  tribunals.  (1  Bishop  on  M. 
,  par.   39.) 

e  Ecclesiastical  Law  is  a  part  of  the  Oommon  Law  (1 
»p  on  M.  &  b.,  pars.  56,  57,  68,  71,  75)  «id  eodesiis- 
jurisdietion  is  derived  from  the  Common  Law.  (Bacf. 
title  *' Eccleriafltioal  Courts,"  letter  ''E.^')  And  '^fcho 
imoHial  law  of  England  is  the  Common  Law  of  this, 
try,"  as  we  are  told  in  the  books.  (1  Bishop,  M.  & 
par.  31.)  The  Oommon  Law  is  the  groundwork  of  idl 
diction;  and  the  Common  Law  Courts  existed  centuries 
re  Chancery  Courts  or  Ecclesiastical  Courts  were  known 
ungland.  Prior  to  the  Korman  conquest,  the  powers  of 
t  has  sinoe  been  known  as  Common  Law  Courts,  Chftn* 
Courts,  and  Ecclesiastical  Courts,  were  all  tinited  in 
court  and  embraced  in  one  jurisdiction.  Chancery  jur* 
3tion  WHS  almost  unknown  and  Ecclesiastical  .jurisdiction, 
exempt  fnmi  lay  jurisdiction,  had  neyer  been  heard  of. 
)  courts  then  existing  were  presided  over  by  laymen  and 
.esiastics  together,  and  belonged  as  much  to  the  one  as 
bhe  other.  William  the  Conqueror  ordered,  by  statute,  a 
aration  between  the  lay  and  the  ecclesiastical  powers  of 
ae  courts,  and  established  separate  tribunals,  and  ''for- 
te tribunals  of  either  class  from  assuming  cognizance  of 
es  belonging  to  the  other.''  (Bouvier's  Law  Diet,  title, 
jlcckeiaBtical  Courts;"  1  Bishop  on  M.  ft  D.,  par.  50.) 
rhe  Common  Law  Courts,  before  the  Conquest,  before 
ancery  Ooarts  had  grown  up,  and  before  the  ecclesiastical 
bunals  had  been  called  into  existence,  exercised  the  same 
risdiction  iu  divorce  that  the  ecclesiastical  courts  after- 
irds  didj  and  granted  the  same  kind  of  divorce  as  was 
terwards  granted  in  the  ecclesiastical  courts.  None  of 
ese  tribunals,  either  those  existing  before  or  those  coming 
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into  being  after  the  Oonqneetp  w«re  empowered  to  grant  any 
divoroe,  except  **  a  mensa  $t  thoro.*'  And  at  the  date  of  the 
organization  of  the  Territory  of  Utah,  the  eccleeiaatioal 
oonrte  of  England  had  no  power  beyond  that,  and  had  no 
jttrisdiction  to  grant  a  divorce  a  tnncul$  mairimonia.  Such 
as  is  prayed  for  in  the  caae  before  ub,  conld  not  have  been 
granted  in  the  ecclesiafitical  oonrta.  It  ia  a  snit  for  divoroe 
from  the  bonds  of  matrimony.  (1  Bishop,  iL  &  D.  par. 
300 

In  America  a  diyorce  is  commonly  taken  to  mean  an 
aheolnte  seyering  of  the  bonds  of  matrimony,  and  not  merely 
a  separation  from  bed  and  board.  And  this  absolnto  diyorce 
is  the  kind  referred  to  in  onr  Territorial  etatote.  Ko 
eoclesiastioal  oonrts  eyer  took  cogniaanoe  of  each  oases. 
Pkiriiament  alone,  in  England,  conld  grant  absolnto  diyorces. 
(Story's  Conflict  of  Laws,  par.  20ft;  1  Bl.  Com.,  440*1; 
Story^s  Equity  Jaris.,  par.  1427,  note.) 

If  we  are  to  follow  English,  instead  of  American  models, 
in  fashioning  onr  jurisdiction  in  diyorce  cases,  we  cannot  go  to 
the  eoclesiastical  oonrts,  but  mnst  go  direct  to  Parliament^ 
direct  to  onr  Legislature.  But  Congress  has  set  its  seal  of 
condemnation  upon  this  policy.  The  Territory  of  Florida 
took  this  yiew  of  the  mattor,  and  accordingly  assomed  to  grant 
diyorees  by  its  own  enaotments.  Congress  yery  promptly  die* 
sented  fnom  this  yiew,  and  at  onoe,  in  1824,  annulled  all  such 
Territorial  enactments.  From  that  day  to  the  present  time 
no  Territorial  Legislature,  so  far  as  my  knowledge  goes, 
has  presumed  to  take  upon  itself  such  power,  reoQf;ni&ng 
fully  that  Congress  disapproved  of  the  exercise  of  snch 
power,  when  no  express  authority  therefor  had  been  given. 
But  Parliament  itsedf  never  granted  divoroes  « trincuh,  except 
for  adultery.  (Bon.  Law  Die,  title  '' Divorce.'')  Hence, 
even  our  Legislature  could  have  no  pretense  for  assuming 
such  power,  even  aside  from  the  disapproval  of  Congreo^ 
save  and  except  for  the  cause  of  adultery. 

Hence,  if  we  are  to  go  to  England  for  precedent  and 
authority  in  divorce  jurisdiction,  we  can  find  none  exoapt 
Parliament,  and  that  for  one  cause  only.    No  tribunal  of 
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jQfltiee  there  ezeroiges  ■noli  poiw.  TUi  H  irovM  Meii» 
is  enough  to  ahoir  that  the  language,  "chanoeiy  aa  wall 
as  eommon  law  jorisdiotion,''  does  not  refer  m^Eely  to  mat- 
ters and  cases  taken  cc^izanee  of  in  these  BnglUi  oaoits, 
bat  refers  more  especially  to  the  '' bad«aroGk ''  priaciples 
whioh  underlie  all  these  eonrts,  and  to  comprehend  eyeiy 
right  that  needed  enforcement  and  oTMy  wrong  whieh 
reqnired  a  remedy. 

in  most  of  the  States  of  the  Union*  dif«roe  is  elasied 
among  salts  at  Itm  and  tried  by  jmry,  and  in  others  it  is 
considered  a  proceeding  in  ohancsiry.  And  generally  it  hae 
not  been  assumed  by  the  courts,  except  upon  statajtory 
antbority  or  for  causes  arising  prior  to  marriage  when  tiieve 
was  no  statute.  In  Bacon's  Abridgement  (tide ''  Iforriage '') 
it  is  said  that  the  ecclesiastical  courts  ootid  not  grant 
diyoree  a  winemlo  for  any  cause  oeeurring  subsequent  to 
marriage.  The  inference  might  be  drawn  that  they  bad 
jurisdictioin  when  the  canoe  arose  prior  to  marriage.  And 
suppose  this  to  hare  been  tme.  Then  any  oaases  of 
whidi  a  eonrt  of  obanceory  should  oertaanly  not  take  eog- 
niaanoe,  would  be  those  whioh  aroae  prior  to  marriage,  for 
such  were  peooliariy  under  the  oara  of  the  ecidesiastioal 
courts  and  oonld  not  be  assured  elsewhere,  except  upon 
statutory  authority.  Yet  we  find  that  of  all  the  eauaas  far 
dirorce,  the  ehaneecy  courts  of  this  country  are  inclined  to 
take  these  oases  rather  than  any  other.  OhanoeUor  Eont^ 
in  speaking  in  a  court  of  chancery,  of  diTmroe  says: 
''Whatever  civil  authority  existed  in  the  eeolesiastieal 
courts,  touching  this  point,  exists  in  this  courts  car  it  exists 
nowhere,  and  all  direct  judicial  power  oyer  the  case  is 
extinguished,  but  that  is  hardly  to  be  presamed.''  The  ease 
before  him  was  one  founded  upon  a  cause  existing  at  the 
marriage,  and  the  Court,  without  hesitationt  assumed  tho 
jurisdiction  as  part  of  the  inherent  powers  of  a  court  ol 
chancery.    (Wightman  v.  Wightman,  4  Jobnaon's  Ohy.  ILf 

348.) 
And  we  understand  it  is  admitted,  in  the  case  before  im!» 
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that  <A)nrt8  of  ohftneery  oan  take  juriBdiotion  of  diTOioe 
cases  for  causes  arising  anterior'  to  marriage.  Which  of 
all  others  are  the  cases  they  should  not  take  cognizance  of, 
if  we  are  to  follow  thB  rigid  mle  which  it  ia  proposed  by 
the  AppeUant  that  we  should  follow. 

No  American  court  could  grant  a  dirorce  from  the  bonds 
of  matrimony  unless  the  statute  gire  the  causes  for  such 
divorce.  And  we  think  it  will  be  found  that,  where  suck 
a 'dirorce  has  been  sought  in'  an  American  court  of  chan- 
cery and  refused,  there  was  no  statute  in  existence  giving 
cMses  for  divorce.  In  this  Territory  we  have  such  statute, 
and  it  requires  only  the  application  oC  common  law  and 
equitable  principles  to  carry  them  into  effect  We  have 
been  referred  to  no  decision  where  the  grounds  for  divorce 
were  giveti  by  statutes,  and  where  no  court  specified  to 
take  the  jurisdiction^  and  upon  no  reasoning  have  we  a 
right  to  infer  that  a  ohancery  court  would,  in  such  a  caae^ 
allow  the  statute  to  lie  dead  and '  tiie  wrong  uiuremedied. 

Ohancellor  Kent  tells  us  that  ''all  matrimonial  and 
other  causes  of  ecclesiastical  cognizance  belonged  originally 
to  the  temporal  courts,  and  after  the  q>iritiial  courts  cease, 
the  cognizance  of  such  oausee  would  seem,  as  of  oourse,  to 
revelrt  back  to  the  lay  tribunals.''  (Wightman  «•  Wight- 
man,  4  Johnson,  Ch.  £.,  dil7.) 

We  have  no '  eoclesiastioal  courts^  and  if  we  had,  they 
could  have  no  jurisdiction  in  the  case  before  ne*  We  have 
oftly  two  sides  to  any  court  in  this  country — a  law  aide 
and  a  chancery  side,  and  whether  divorce  faUs  to  the 
one  sid^  6r  the  other,  it  belongs  to  the  District  Oonrt. 
The  proceedings  under  the  Territorial  statute  are  more  akin 
to  the  chancery  than  the  common  law  side  of  oourt  A 
suit  under  this  statute  is  virtually  a  suit  in  chancery.  The 
very  gist  of  the  action  is  an  appeal  to  the  oonscienee  of 
the  Ohancellor  and  not  to  the  verdict  of  a  jury.  The  pro- 
ceedings a^e  not  after  the  character  of  the  ecclesiaatical 
courts,  the  relief  is  not  such  as  could  be  granted  in  thoee 
courts  aiid  the  grounds  of  relief  were  wholly  unknown  in 
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that  court  for  such  a  dirorce.  Hence  we  can  see  no  good 
reason  for  a  court  of  chancery  refusing  to  take  such 
jurisdiction  in  such  cases,  especially  as  chancery  can  give  a 
more  complete  relief  than  a  direct  proceeding  at  law. 
Chancery  is  a  superior  court  and  chancery  jurisdiction  is  a 
superior  court  jurisdiction,  and  eyerything  is  supposed  to 
be  done  within  the  jurisdiction  of  said  court,  unless  the 
contrary  especially  appears.     (2  Bac.  Ab.,  p.  626.) 

"So  analogy  for  a  contrary  view  from  what  we  have  taken^ 
can  be  drawn,  as  to  chaucery  powers,  from  the  fact  that 
in  England  a  new  divorce  court  has  been  created,  with  the 
Probate  Judge  as  judge  ordinary  thereof;  for  the  Lord 
Chancellor  himself  stands  at  the  head  of  that  court,  and  is 
aathorized  to  take  that  position  in  such  court  whenever  he 
may  deem  it  proper. 

The  supreme  court  of  the  United  States  have,  in  the  late 
case,  but  upon  a  totally  different  subject,  given  some  dicta, 
which,  by  some,  is  supposed  to  bear  upon  the  question 
inTolved  in  this  case.  Upon  a  fair  and  candid  examination, 
however,  of  such  dicta,  we  dp  not  think  that  such  will  be 
found  to  be  the  case. 

In,  respect  to  alimony,  there  seems  to  be  no  difference  of 
opinion,  if  the  granting  of  the  divorce  be  proper. 

Upon  the  whole  case,  therefore,  we  conclude  that  i^ 
divorce,  as  in  all  other  civil  cases,  the  Territorial  statutes 
have  conferred  jurisdiction  upon  the  District  Oourts;  tjiat 
fhe  attempt  to  confer  such  power  upon  the  Probate.  Courts 
was  wholly  nugatory,  and  in  conflict  with  the  Organic  Apt^ 
and  that  such  grant  of  power  to  the  District  Courts  by  the 
Territorial  statutes  waa  wholly  unnecessary,- as  under  the 
Organic  Act,  such  power  was  already  vested  in  the  District 
Courts  as  part  of  their  general  jnrisdictiozL  Therefore  the 
judgment  of  the  Court  below,  both  as  to  divorce  and 
alimony,  is  affirmed. 

MoEbajt,  0.  J.: 

I  concur  in  the  conclusion,   that   the  judgment   of  the 


Conrt  belaw  matt  be  afOmed,  and  reaerve  the  right  here- 
after to  fll«  my  opinion  in  writing. 

Bmusoji.  J.,  disaented. 


ALIOS  OAST,  Rupondent.  V.  ERIO  M.  CAST,  AppOUmt. 

ALOtOSY  ra  THi  BnPBXXE  OOUBT.— On  motion  nad*  ki  Ae  SnimiM 
Coott,  In  a  proper  oaw,  tenn^otw;  alimony  and  ooonael  foes  will 
beaUowad. 

Motion  for  Alimony  and  CooDBel  fees,  in  the  Supreme 
Court,  during  the  pending  cd!  an  Appeal  in  the  caie  ot 
Oast  9.  Caet  (Ante). 

TUford,  Hagan  A  See,  for  the  motltm. 

8naa  <0  Hogt,  0<Hitn. 

Per  Curiam: 

It  appraring  to  th«  Oonrt,  npon  good  and  safflciant  admla- 
aions,  and  proofs  therefor,  that  Beepondent  is  fall;  eatitled  to  a 
further  relief  hwein  for  alimon;  and  ooets,  ptndtnU  liU,  and 
good  oanee  appearing  therefor,  and  the  Oonrt  being  fall; 
adrised  herein,  it  ie  ordered  and  adjudged  that  the  further  and 
and  addition^  ron  of  Six  Hundred  ((600)  Dollars  be  and  the 
aame  ia  hereby  (flowed  and  adjndgad  in  favor  of  said  Alice 
Oaat,  and  against  said  Eric  U.  Gaat,  aa  each  coets  and 
alimony  herein  pending  this  action,  to  be  paid  by  the  laid 
Eric  M.  Oaat  to  the  Clerk  of  the  Third  Jidicial  District 
Court,  for  the  nsa  and  benefit  of  aaid  Respondent,  Alice 
Cast,  of  the  Territory  of  Utah,  as  foUowa,  to  wit:  Three 
Hnndred  Dollars  to  be  paid  within  fifteen  (15)  days  from 
this  date.  May  21st,  1874,  and  Three  Hundred  Dollan  to  be 
paid  orw  to  said  Clerk,  for  said  Respondent,  within  thirty 
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rom  fhis  date^  May  2Ist,  1874,  and  in  default  of  the 
)Tit  of  the  said  amount  or  amounts^  or  either  thereof, 
B  said  !Eric  M.  Oast,  as  hereinbefore  ordered,  it  is 
3d>  ordered  and  adjudged,  that  the  said  Alice  Oast 
due  proceBS  of  law  against  said  Brio  M.  Oast^  to  folly 
ite  and  enf^roe  the  judgment. 


RY  G.  HXTSSEY,  Appellant,  v.  JOB  SMITH,  ResptmOent. 

rrsRS  Not  of  Reoobd,  Not  Gonsidebbd.— Extraneous  matter 
filed  with  the  Record,  but  not  made  a  part  thereof,  will  not  be 
considered  on  Ai>peal. 

"  Occupant,"  Who  l8?~-An  **  Occupant,"  within  ttie  meaning 
'*  Town  Site'*  Law  of  Ck)ngre88  (14  Stat,  at  Large,  $41)  is  one  who 
is  a  settler  or  resident  of  the  town,  and  in  the  bona  fide,  actual 
poBsession  of  the  Lot  at  the  time  the  entry  is  made.  One  who 
has  never  been  in  the  actual  possession  of  a  Lot,  cannot  be  said 
to  be  an  *'Ocoapant"  thereof. 

Appeal  from  the  District  Court  of  the  Third  Judicial 

district* 

The  facts  appear  in  the  Opinion  of  the  Court. 

Snow  &  Hoge  for  Appellant. 

Rosborough  £  Merritt  for  Bespondent. 

BosBiCAK,  J.>  delivered  the  Opinion  of  the  Court. 

These /are  special  proceedings,  under  the  Act  of  Congress 
of  March  2d,  1668,  commonly  called  the  ''Town-site"  Law 
(14  Stat  at  Large,  541),  and   the  Act  of  the  Territorial 
Legidature  passed  in  pursuance  thereof;  and   to  carry  out 
the  trust  wising  thereunder,  approred   February  17,  1863 
(Laws  of  Utah,   1869,  p.  4).     Mary  O.   Husaey  and  Job 
Smith  are  separate  and  distinct  claimants  for  the  same  par- 
cel of  ground  in  the  City  of  Salt  Lake.    They  separately 
17 
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fit  of  the  ocoupants  thereof,  according  to  their  respective 
intereete,.  the  execution  of  which  trnst,  ae  to  the  disposal 
of  the  lots  in  such  town  and  the  proceeds  of  the  sales 
thereof,  to  be  conducted  under  such  rules  and  regulations 
AS  may  be  prescribed  by  the  legislative  authority  of  the 
State  or  Territory  in  which  the  same  nuiy  be  situated,  &c., 
&o.  (Act  of  March  2d,  1867,  14  Stat,  at  Large,  541.)  In 
accordance  with  the  Act  of  Congress,  the  legislative  author- 
ity of  this  Territory  has  made  the  necessary  ''rules  and 
regulations,''  and  upon  no  part  of  these  is  any  question 
raised  in  this  case. 

In  pursuance  of  the  Act  of  Congress  and  the  Territorial 
Act  thereunder,  as  the  findings  of  the  Court  below  show^ 
4>n  November,  1871,  Daniel  Wells,  as  mayor  of  the  City  of 
Salt  Lake,  entered  the  land  in  controversy,  among  other 
/ands  entered  by  him  as  a  ''town  site.'' 

The  findings  further  show  that,  on  the  11th  day  of 
December,  1871,  both  said  Job  Smith  and  said  Mary  G. 
Qussey  filed  their  statements  with  the  Probate  Judge  of 
fche  county,  claiming  the  premises  in  dispute;  and  that 
Job  Smith  had  gone  into  possession  thereof  in  1856,  and 
Aas  remained  in  actual  possession  thereof  ever  since,  and  is 
tftill  so.  They  do  not  show  that  the  Appellant  (Mary  G. 
flnssey)  ever  was  in  posseasion  of  said  land  or  any  part 
thereof,  or  that  she  ever  was  one  of  the  occupants  of  the 
"town  site,''  or  that  slie  was  then  or  ever  had  been,  or  is 
now  even  a  resident  of  the  dty  of  Salt  Lake,  or  of  the 
Territory. 

The  only  instance  in  which  her  residence  is  referred  to. 
Is  at  the  time  she  reoeiyed  a  deed*  for  this  property  from 
Wm.  Jennings,  on  the  9th  day  of  March,  1873,  when  she 
is  declared  to  be  a  non-resident  of  this  Territory,  and  a 
resident  of  the  State  of  Ohio. 

What  then  does  "occupant"  ander  the  law  mean?  and 
which  of  the  two  parties  was  the  "occupant"  within  the 
meaning  of  the  law  and  the  rightful  claimant  to  the  deed 
of  title? 

Shall  we  say  that  the  party  not  in  possession  at  any  time 


is  tbe  "occnpantP"  or  Bhall  we  wt  that  be  who  had 
the  actual  pouesnon  ja  to  ba  oonsiderod  rightfal];  tbe 
"oocnpantF" 

tJpoD  these  qnestione  we  are  not  withont  aothority.  The 
"Towneite  law,"  of  ISH,  isrery  sinailar  to  that  of  1867 
(now  nnder  consideration)  bo  far  as  tbe  qneetioD  of  ocon- 
panc;  goes.     And  tbe  Supreme  Oonrt  of   Uichigan,  in  tbe 

matter  Of   Henrj  Selby   and  Spalding,    appellants  (6 

Mich.  198),  says  that  "  tbe  law  of  1844  was,  we  think,  yery 
clearly  designed  to  protect  bona  fidt  town  settlers,  and  did 
not  recognize  any  paramount  individual  claims  over  tbem." 

The  Secretary  of  the  Interior  ( Jacob  Thompacm )  in  a 
latter  to  tbe  Commiseioner  of  the  Qeneial  Lcuid  Office, 
dated  June  26,  18S8,  says  that  in  tbe  act  of  164^  by  the 
term  "oocnpaots"  ia  meant  those  who  are  settlers  or  ren- 
denta  and  that  it  only  embraces  cib'iiens  thereof— that  ii^  of 
the  town. 

The  Supreme  Oonrt  of  Iowa,  in  Hall  vf.  Doran  (6  Iowa 
488),  assert  a  like  dootine  where  the  act  is  special,  but 
with  langn^  similar  to  the  general  law,  although  they 
add  that  the  par^  to  be  entitled  to  tbe  land  mnst  hare 
been  the  occnpant  at  the  time  the  Coanty  Jadgs  is  required 
to  make  the  deed  and  to  exeonte  tbe  trust. 

This  question  has  also  been  nnder  consideratioD  in  tbe 
Supreme  Oonrt  of  tbe  United  States,  and  passed  npon  by 
that  tribunal  in  a  case  taken  from  Oolorado.  That  oaia 
(Oo&eld  »».  McClelland  and  Bavis,  decided  Deoemher  term, 
1873,  bat  not  yet  reported)  arose  under  the  law  of  1644 
and  a  special  law  for  the  relief  of  tbe  oitizenB  of  Denrer, 
(18  Stat  at  Large  94),  but  tbe  language  of  that  special 
act,  as  well  as  the  law  of  1844,  is  similar  to  that  of  the 
law  now  onder  considerstioc. 

Tbe  Supreme  Court  of  tbe  United  States  declare  therein 
that  "oconpation  and  poseeeeion"  giie  the  "right,"  bat 
assert  that  tbe  occupancy  and  possession  most  exist  at  the 
time  of  the  entry  of  the  lands  by  tbe  Probate  Judge. 

The  Iowa  case  referred  to  says  that  the  occupancy  mast 
exist  at  the  time  the  County  Judge  is  required  to  make  Ae 
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deed.  The  Colorado  case  (by  the  IT.  S.  Supreme  Oonrt)  says 
that  this  occnpancy  mnst  be  at  the  time  of  the  entry  of  the 
land  by  the  Probate  Judge. 

Yet  all  the  cases  referred  to  herein  declare  that  the  title 
must  go  to  the  actual  occupant.  The  appellant,  Mary  G. 
Hussey,  never  was  an  occupant,  either  at  the  date  of  entry 
of  the  land,  or  at  the  time  at  which  the  deed  was  required 
to  be  made,  or  at  any  other  time.  She  therefore  has  no 
right  whatever  to  a  deed  for  said  premises. 

The  other  party.  Job  Smith,  having  been  in  continued 
actual  possession  of  said  premises  from  1856,  he  was,  and  is, 
an  occupant  within  the  full  meaning  of  the  law. 

These  points  being  decisive  of  this  case,  it  is  unnecessary 
to  coDsider  the  other  questions  raised. 

The  matter  of  the  right  of  appeal  from  the  Probate  Court 
is  not  in  issue* 

The  Judgment  of  the  District  Court  is  affirmed. 

Ho£ean,  Ch.  J.,  and  £merson,  J.  concurred. 


cases  esiated  by  any  law  in  force,  when  the  writ 
certiorari  iasaed  in  this  caae,  it  was  a  right  of  appeal 
the  Supreme  Court,  and  not  to  the  District  Ooart. 

But  if  it  Bhonld  be  found  tbst  there  was  eome  law  of  U 
Territory  providing  for  appeals  in  general  from  the  Proba' 
Oonrt,  Btill  I  am  of  the  opinion  that  the  writ  of  eertiora 
was  the  proper  remedy  in  this  case. 

The  Probate  Oonrt  bad  no  jnriBdiction  of  the  enbje 
matter,  and  its  exercise  was  a  probable  asarpation  of  powe 
The  whole  proceedings  in  that  oonrt  were  coram  non  judU 
It  bad  no  right  to  render  judgment  at  all,  or  to  grant  t 
appeal,  or  to  take  or  file  an  nndertaking  on  appeal,  or  I 
make  any  order  in  the  case  whatever. 

By  the  435  section  of  the  Practice  Ac^  the  writ  < 
certiorari  is  made  the  proper  remedy  in  snch  oases.  Tb 
raises  tbo  jorisdictional  question,  and  none  other.  T( 
right  of  the  superior  courts,  under  the  Act,  to  reriew  tl: 
proceedings  of  inferior  conrta,  upon  certiorari,  is  limited  I 
the  very  nature  of  the  writ,  to  cases  where  the  jnriedictii: 
of  the  lower  court  is  impeached.  In  this  onr  statue 
affirmatory  of  the  common  law.  True,  a  juriBdiction 
question  may  be  raised  at  any  time,  and  in  any  stage  of  tt 
proceedings,  as  well  in  the  appellate  court  as  in  the  oonrt  < 
first  instance,  and  when  any  of  the  prerequisites  to  give  jnri: 
diction  are  found  to  be  wanting,  the  case  will  be  disminef 
Bnt  a  dismissal  of  the  case  in  the  Distriot  Court  is  not  tl 
relief  which  the  Appellant  either  sooght  or  was  entitled  b 
If  he  could  by  any  possibility  bring  his  case  into  the  Di 
trict  Court  by  an  appeal  from  the  Probate  Court,  all  tbi 
the  oonrt  can  do,  is  to  dismiss  the  appeal  for  want  of  ja: 
isdictiou  in  the  lower  court.  In  effeot  it  would  say  tbei 
is  nothing  to  appeal  from. 

The  object  of  an  appeal  is  to  try  a  case  d«  novo,  npo 
its  merits,  and  as  an  inoident  to  the  right  to  hear,  try  an 
determine  in  the  court  whose  decision  is  appealed  from. 

The  power  of  an  inferior  appellate  court  is  not  t 
rcTerse  jndgments  and  correct  errors  on  an  appeal,  unlee 
tiiat  power  is  expressly  given  in  the  langoage  conterrio, 
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the  right  of  appeal.    This  action  of  the  court  should 
invoked  by  writ  of  certiorari.     This  is  what  the  Appella 
sought  to  have  done^  and  I  think  he  had  jBk  right  to  it. 

The  sections  of  our  Practice  Act  in  relation  to  grantii 
this  writ^  are  a  litei-al  copy  of  those  in  the  Keyada  A< 
and  we  adopt  the  language  of  the  Supreme  Court  of  tli 
State  in  the  construction  to  be  given  them. 

''  The  argument^  as  I  understand,  goes  to  the  extent  tl 
a  certiorari  is  absolutely  inhibited  to  a  party  aggrieved 
all  proceedings  or  actions  wherein  a  right  of  appeal  is  give 
*    *    •    I  do  not,  however,  bo  understand  the  law.    Su 
a  construction  would  often  defeat  the  ends  of  justice.    T 
statute  is  remedial,  designed   to   confine   inferior   tribun 
and  officers  within   the  prescribed  limits  of  their  powe 
and  to  correct,  in  a  speedy   and   economical   manner,  a 
abuse  of  them  that  may  prejudice  others.     It  should  rece 
such  a  fair  and  reasonable  interpretation  as  will  best  seci 
their  objects.     The  writ  of   certiorari  is  declared  to 
'proper  in  all  cases  where  an  inferior  tribunal,  ezercisi 
judicial  functions,  has  exceeded   its  jurisdiction,  and   th 
is  no  appeal  or  other  plain,    speedy  and  adequate  remed 
Like  the  other  remedy  referred  to  in  the  statute,  the  app 
also  must  be  adequate  to  the  relief  sought.      Such  a  d 
struction  does  no  violence  to  the  language  or  spirit  of  t 
section.    An  appeal   through   the  means  of  which  errc 
though   manifest,  cannot  be  corrected,  would  be  a  use] 
oeremony.    The  law   does  not  require   vain  things  to 
done;  it  does  not  limit  a  suitor  to  a  process  that  is  fri 
less  when  it  furnishes  one  that  may  prove  available.'^    (F 
etdl.  V.  Armstrong,  1  Nov.,  82.) 

The  judgment  and  order  of  the  oourt  below  in  dismiss 
the  writ  of  certiorari^  is  reversed,  and  the  cause  remant 
to  the  Third  District  Court 

BoBBHAjJT,  J.,  concurred. 

HoExAjirj  0.  J.,  dissented. 


JAMES  H.  NOUNNAN,  AppeUant,  v.  LLOYD  ASP 
WALL  et  ai..  Respondents. 

Ohanob  of  VeN0E  —An  Order  of  the  CoarC  transferring  &  a 

from  the  Third  to  the  First  Judicial  Distilat,  is  aa  intermec 

and  not  s  final  order. 
No  Afpral  fkoh  Ordkb  CahSQJsa  Vchub,— 'Diwe  ta  do  »p 

from  an  order  changing  the  place  of  triaL    (See  5  Cal.,  461 

CaL,  834.) 

Afful  horn  the  Distriot  Oonrt  of  the  Third  Jndi 
District. 

Order  changing  place  of  triaL 

The  &otB  appear  in  the  Opinion  of  the  Coart. 

Hemingray,  Jiobertson  i6  McBride,  Klford  dt  Sagan, 
Appellant. 

BasMn  S  DeWolfi  tor  Respondent. 

EuBBSOH,  J.,  delivered  the  Opinion  of  the  Oonrt 

A  motion  on  the  part  of  the  Bespondent  has  been  m 
to  dismiss  this  appeal,  upon  the  ground  that  an  order  m. 
b;  the  court  below  is  not  such  a  final  order  or  decree 
can  be  appealed  from. 

The  bill  was  filed  by  the  Appellant  In  the  Third  Diati 
Oonrt,  for  the  pnrpOBe,  u  is  ezpreeeed  in  the  prayer 
relief,  of  Betting  aside  the  certificate  of  entry  and  patent 
the  Uiller  mining  claim,  and  that  they  may  be  declared  of 
effect  or  nUidity,  so  far  as  the  same  affect  or  apply  to  the 
terest  in  said  mining  claim,  claimed  by  the  Appellant,  t 
that  he  might  be  adjudged  aud  decreed  to  be  the  legal  t 
equitable  owner  of  an  undivided  three  hundred  feet  in  i 
to  said  mine,  and  that  the  Beapondents  be  adjudged  a 
decreed  to  hold  only  the  legal  title  of  said  mine  in  trust 
the  Appellant,  to  the  extent  of  hia  interest  therein;  and  t! 
the  Respondents  be  adjudged  and  decreed  to  esecate  said  tir 
especially  by  conveying  to  the  Appellant  an  undivided  th 
hundred   feet  in  said   mine,  aod   that  the  Respondents 
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diTested  of  all  claim  or  title  in  and  to  said  three  hi 
dred  feet,  and  that  the  Appellant  be  invested  therewi 
and  that  he  be  decreed  to  have^  hold  and  poBsess  the  sa 
free  from  all  claims  or  interference  from  the  Besponder 
or  either  of  them.  There  is  also  a'  prayer  for  an  account 
f^r  all  ores  taken  from  the  mine,  and  a  prayer  for 
injunction. 

There  was  a  personal  service  of  the  subpodna  issued  in 
cause  upon  tbe  Kespondents,  Baskin,  and  the  Miller  Min 
Oompany;  the  Respondent,  Aspinwall,  was  not  served.    ^ 
parties   served    with    process   appeared   and  answered   i 
proofs  were  taken,  and  the  cause  was  regularly  prooce 
iu,  and  came  up  for  final  hearing  in   the   Third  Dist 
Court,  upon  the  plead  lugs  and  proofs.     Upon  the  hear: 
and  when  the  arguments  of  counsel   were   nearly   throv 
for  the  first  time  the  attention  of  the  Court  was  called 
the  fact  that  the  property  in   dispute   was  situated   wi 
the  First  Judicial  District.    No  motion  was  made  upon 
subject,  but  counsel  desired  to  finish  their   ai;gument  u 
the  merits.    This  was  permitted,  and  the  case  was  fix 
submitted  to  the  Court 

The  Court  afterwards,  and  on  the  22d  day  of  Decern 
A.  D.  1873,  made  the  following  order  in  the  cause:  '*  i 
on  this  day,  the  Court  having  had  this  cause  under 
sideration  since  the  21st  day  of  November,  A.  D.  1 
and  it  appearing  unto  the  Court  that  this  cause  pro] 
arose  and  is  only  triable  iu  the  First  Judicial  District  G( 
it  is  hereby  ordered  and  adjudged  that  the  same  be  t 
mitted,  with  all  the  papers,  pleadings,  proofs  and  rec 
herein,  to  said  court  for  final  hearing  and  decree,  to  w 
order  and  judgment  so  transmitting  this  cause  to  said  c< 
complainant  by  his  counsel  excepts." 

The  course  is  in  this  court  by  an  appeal  from  his  oi 
This  is  an  intermediate  and  not  a  final  order.  It  it 
way  affects  the  merits  of  the  case;  it  merely  changes 
forum  where  the  merits  of  the  controversy  are  t( 
adjudicated  and  determined.  It  is  not  such  an  ord< 
can  be  appealed   from,   either   under  the   practice   iu 
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Haydon  <§  Oilchrist  for  Bespondents. 

BoBBXAK,  J.>  deliyered  the  Opinion  of  the  Oonrt. 

Lawrence  and  Mann  sued  Howard  upon  a  board  bill>  whi 
had  been  assigned  to  them  by  Tilden  &  Lawrence.  The  latl 
were  hotel  keepers  in  Salt  Lake  Gity,  and  Plaintifts  were  thi 
Buccessors  in  business. 

The  Defendant  denies  the  account,  and  for  further  defeni 
sets  up  that  Plaintiffs  are  indebted  to  him  in  a  sum  exce ! 
ing  said  account,  for  baggage  and  clothing  of  his,  detail, 
by  Plaintiffs,  and  converted  to  their  own  use. 

In  this  country  hotel  keepers  act  in  a  double  capacil 
being  both  innkeepers  and  boarding-house  keepers.  As  i]  i 
keepers,  they  entertain  travelers  and  transient  persons,  th : 
who  come  without  bargain  as  to  time  and  price,  and 
away  at  pleasure,  paying  for  only  actual  entertainment  i 
ceived.  As  boarding-house  keepers  they  entertain  reside : 
and  regular  boarders  and  lodgers  for  definite  lengths 
time  and  at  specific  prices  previously  agreed  upon. 

In  the  case  before  us,  the  Defendant  was  not  a  trav  I 
nor  a  transient  guest,  but  one  living  at  the  hotel  as  a  regi  I 
boarder  by  the  month,  at  a  price  fixed  by  contract.  ' 
Defendant  was  a  resident  of  Salt  Lake  Oity,  and  his  p  i 
of  abode  in  that  city  was  the  hotel  of  Plaintiffs'  assign  i 
The  hotel  was  his  home.  He  was  in  no  sense  a  guest 
as  to  hold  the  Plaintiffs  or  their  assignors,  to  their  peci  i 
liability  as  innkeepers.  They  were  liable  only  as  board  i 
house  keepers. 

If   the  goods   were   taken  whilst  Defendant  was  sti 
boarder   and   lodger  at   the  hotel,  the  Plaintiffs  were    i 
liable,  as  ordinary  diligence  was  used  by  the  keepers  of   i 
house  to  make  safe  all  articles  left  in  the  rooms,  by  rec 
ing  the  lodgers  to  deposit  the  keys  in  the  hotel  office, 
stead  of  obeying  this  rule,  the  Defendant  frequently  left 
key  of  his  room  in  the  door.     He  was  thus   guilty  of 
only  negligence   shown   to   exist   whilst   he  remained 
boarder.     But  it  is  not   claimed   that   the   goods   were    ; 
whilst  he  was  a  boarder  and  lodger,  but  after  he  was  tn:    i 
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Bx    parte     FBEDERIGK    BBIGHT,    oiir    Pjstitiok 
HENBY  A.  MORROW,  fob  Weit  op  Habeas  Corpus 
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try  the  army  derives  its  existence  from  and  is  under  tbe  abeoi 
oonfrol  of  the  GItU  Government. 

ILlbtial  anp  Miutabt  Law  Distinouiehbd.— Martial  and  M 
tary  Law  are  yet  the  same.  The  former  depends  largely  U] 
the  disci'etion  of  the  chieftain  who  proclaims  it.  The  latter  is 
clearly  defined  as  is  any  system  of  Statute,  Common  or  O 
Law.  The  former  may  apply  both  to  soldiers  and  oitiBeas;  1 
latter  applies  only  to  the  army. 

IIartial  and  Citil  Jurisdiction  DisnNor.—The  judgments 
courts  martial,  when  acting  within  their  jurisdiction,  are  as  va 
as  are  those  of  the  civil  courts.    Neither  can  overrule  nor  assu 
the  jurisdiction  of  the  other. 

In  Tdcb  of  Wab,  Offences  of  Sou>ibbb  TBibd  bt  'Mjojui 
AXTTHOBITY. — In  time  of  war,  all  o£Fences  committed  by  soldi 
are  cognizable  by  courts  martial  or  military  commissions.  If 
civil  courts,  in  time  of  war,  try  and  punish  such  offenders,  it 
because  they  are  permitted  to  do  so  as  a  matter  of  comity 
expediency. 

When  Soldiers,  to  be  Tbisd  bt  Civil  AirrHOBrran  or  Tdcb 
Peace. — ^In  time  of  peace,  a  soldier  of  the  National  army  can 
demanded  by  and  surrendered  to  the  civil  authorities,  to  be  ti 
and  punished  by  them,  only  when  he  is  charged  with  an  offe 
"  such  as  is  punishable  by  the  known  laws  of  the  land;  **  that 
by  the  laws  of  the  United  States,  or  of  a  State  or  Territory. 

Soldier  to  be  Delivered  to  the  Militaby  Authorities,  Wb 
— A  city  By-law  or  ordinance  is  not  in  this  sense  a  '*  known  1 
of  the  land,"  but  a  soldier  who,  when  off  duty,  violates  it,  t 
be  arrested  in  the  act  and  restrained  by  tlie  dvil  authorities, 
may  not  be  tried  and  punished  by  tbem.  It  would  be  their  d 
to  deliver  him,  on  demand,  to  the  military  authorities,  and 
duty  of  the  latter  to  enforce  the  law  military  against  him. 

Soldier,    How  Taken  from    thb   Civil  Authorities.— If 
civil  autliorities  refuse  so  to  deliver  up  the  soldier,  the  milil 
authorities  may  take  him  by  force;  but  if,  instead  of  resortini 
force,  the  military  authorities  apply  to  a  Federal  Court  or  Ju< 
the  prisoner  must  be  discharged  from  the  custody  of  the 
authorities  by  the  writ  of  habeas  corpus. 

PnovosT  Guard  in   a   City. —It   is  the   right   of   the   milil 
authorities  to  station  a  Provost  guard  in  a  (Aty,  to  arrest 
soldier  who  shall  violate  any  Cit^  Ordinance* 

Appeal  from  the  Third  Diatriot  Gourt. 
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which  the  person  or  persons  so  accused  shall  helo 
are  hereby  required,  upon  application  duly  made. by  or 
behalf  of  the  party  or  parties  injured,  to  use  their  utui 
endeayors  to  deUver  over  sach  aocused  person  or  pers 
to  the  oivil  magistrate,  and  likewise  to  be  aiding  i 
assisting  (o  the  officers  of  justice  in  apprehending  < 
securing  the  person  or  persons  so  accused,  in  order  to  br 
him  or  them  to  trial.  If  any  commanding  officer  or  offi( 
shall  willfully  neglect  or  shall  refuse,  upon  the  applical 
aforesaid,  to  deliyer  over  such  accused  person  or  j 
sons  to  the  ciyil  magistrate,  or  to  be  aiding  and  assist 
to  the  officers  of  justice  in  apprehending  such  person 
persons,  the  officer  or  officers  so  offending  shall  be  a 
iered.*' 

This  is   the  only  provision  of  law  requiring  a  mili 
commander  to  deliver  over  to  the  civil  anthorities,  for  1 
and  punishment,  an  officer   or  soldier  who  is  charged  i' 
crime*    And   it  will   be   observed   that  this   requires  6 
surrender  only  when  the  person  demanded  is   cliarged  i 
an    offence  **  such  as  is   punishable    by  the  known  law 
the   land.''    If   a   soldier  were  to  rob  a  mail  bag  in 
postoffice   here,    then  the    word    ^'land,''   in  this  stat  i 
would  mean  the  United  States;  if  he  were  to  commit  h  { 
way  robbery  here,  then  it   would    mean   the   Territor 
Utah — the  former  being  an  offence  against  the  Federal,  \ 
latter  an  offence  against  a  Territorial  law.    ''Known 
of    the  land,"  are  not  the  by-laws  or  ordinances  of  a  <  i 
Bat  they  are,  when  Federal  laws,  those  laws  of  which  1 
Federal   courts,  in  all  parts  of  the  Bepublio,  are  bourn 
take  judicial  notice.    They  are,  when   State  or  Territ  i 
laws,  those  laws,  whether  written  or  unwritten,   of  w 
the    courts   of   the    State   or    Territory  are  bound  to    \ 
judicial  notice.    They  are  the  statutes  enacted  by  the    \ 
making  power,   and  the  unwritten  laws  of  the  land, 
ordinance  of  Salt  Lake  City   forbidding  drunkenness 
disorderly  conduct  is  not  such  a  law.    It  was  not  ens 
by    the   law-making   power   of    the  land.      It    is    ne 
a  Federal  nor  a  Territorial  law.     Oourts  cannot  take  juc 
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discharge  by  habeas  corpus,  bat  have  appealed  from  t 
judgment  discharging  him.  If,  instead  of  seeking  a  ci 
remedy,  Col.  Morrow  had  released  the  soldier  by  fore 
military  law,  which  is  as  valid  as  any  other  human  la 
and  more  summary  than  most  remedies,  would  haye  ful 
justified  him. 

But  is  a  soldier  to  escape  trial  and  punishment  for  viol 
ting  the  ordinance  of  Salt  Lake  City,  forbidding  drunke 
ness  and  disorderly  conduct?  By  no  means.  It  is  the  du 
of  the  Commandant  of  Camp  Douglas,  wheneyer  sm 
offence  is  brought  to  his  notice,  to  see  that  the  law  mi 
tary  is  enforced  against  him.  The  offence  is  only  cogni 
able  by  a  court  martial,  and  the  civil  courts  can  no  m(i 
assume  the  jurisdiction  of  that  court,  than  it  can  assui: 
the  jurisdiction  of  the  civil  courts. 

We    have    therefore    reached    the  following  conclusioi: 

Ist.  That  a  soldier  of  the  National  army  can  be  demand 
by  and  surrendered  to  the  civil  authorities,  to  be  trii 
and  punished  by  them,  only  when  he  is  charged  with  i 
offence,  in  time  of  peace,  ''such  as  is  punishable  by  1 
known  laws  of  the  land,"  that  is,  by  the  laws  of  i! 
United  States,  or  of  a  St&te  or  Territory. 

2d.  That  a  city  by-law  or  ordinance  is  not  in  t: 
sense  a  law  of  the  land;  but  that  a  soldier  who,  when  ; 
duty,  violates  the  ordinance  of  Salt  Lake  City  forbiddii 
drunkenness  and  disorderly  conduct,  may,  in  the  absei 
of  a  Provost  guard,  be  arrested  in  the  act  and  restrain 
by  the  civil  authorities,  but  may  not  be  tried  and  punist  i 
by  them. 

3d.    That  in  case  of  such  arrest  and  restraint,  it  is  II 
duty  of  the  civil   authorities   to   deliver  over   such   sold 
to  the  military  authorities,   on    the   demand  of  the  latt : 
and  the  duty  of  the  military  authorities  to  enforce   agai  i 
him  the  law  military  forbidding  such  offence. 

4tli.    That  if  the  civil  authorities,    after   arresting   st  i 
offender,  refuse  to  deliver  him   over  on  such   demand, 
proceed  to   try   and   punish    him.    the   military  authorit  i 
may  take  him  by  force. 
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Thus  OoBgress  has  not  failed  to  carry  out  the  p< 
giyen  in  the  Constitution;  but  has  carried  it  ont  fi 
and  in  ample  manner^  making  a  complete  system  of  i 
and  regulations,  with  appropriate  tribunals  to  enforce  tl: 
for  the  government  of  the  army.  Thus  there  is  a  c 
plate  military  government  formed,  totally  distinct  from 
civil  government;  and  we  are  told  by  Chief  Justige  CI 
in  •x  parte  Milligan  (14  Wallace,  287),  that  the  Consi 
tion  itself  provides  for  a  military  government,'  as 
tinct  from  the  civil  government,  and  the  Court  say  in 
case  that  every  soldier  is  amenable  to  that  jurisdic 
which  Congress  has  created  for  their  government, 
whilst  serving  as  such,  he  surrendered  his  right  to  be  i 
by  the  civil  tribunals.  (4  Wall.  123.)  When  a  pe 
enters  the  army,  he  passes  from  one  jurisdiction  to  anol 
•A  much  so  88  if  passing  from  one  State  to  another, 
cuts  loose  from  the  control  of  the  civil  authorities, 
passes  under  the  control  of  that  equally  constituti 
authority,  the  military.  He  takes  an  oath  that  he  will 
those  appointed  over  him  in  the  service  ''according  to 
rules  and  articles  for  the  government  of  the  army/'  ( 
10.)  In  the  language  of  Chief  Justice  Chase  again,  exf 
Milligan,  in  entering  the  army,  a  person  yields  up  < 
civil  safeguards  of  the  Constitution."  He  even  givec 
his  right  to  ''trial  by  jury.''  And  this  has  been  so  un 
stood,  and  acted  upon,  as  Chief  Justice  Chase  says,  i 
the  very  adoption  of  the  Constitution  to  the  present  t 
There  is  no  doubt  about  the  general  rule  that  the  mill 
are  subject  to  the  civil  power,  but  in  this  nation,  ui 
our  Constitution,  the  civil  power  referred  to  is  tjhat  of 
nation,  and  not  that  of  the  States,  Territories  or  ci 
The  army  is  a  part  of  the  executive  power  of  the  nal 
and  in  its  sphere  totally  independent  of  the  co-ordi 
branches  of  government,  except  where  otherwise,  under 
Constitution,  it  is  by  Congress  ]  refilled.  The  civil  co 
can  hear  no  appeals  from  the  military  courts,  and  car 
no  case  interfere  with  military  law.  The  courts  of 
20 
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cannot  occupy  a  broader  field  than  the  power  to  whi 
it  is  attached;  and  there  can  be  nothing  unreafionable 
concluding  that  this  incidental  power  is  ezclusively  in  1 
hands  of  Congress,  just  aa  the  power  to  declare  war  a 
ndee  armies,  is  exclusiye.  We  are  told  by  H;he  Snpre: 
Court  of  the  United  States,  and  by  text  writers,  that  \ 
militia,  when  in  actual  service,  are  exclusively  under  1 
control  of  the  general  Government,  and  no  State  or  Tei 
tonal  authority  ever  had  or  coald  have  jurisdiction  o^ 
such  militia.  After  the  power  is  once  given  to  the  gene 
Government,  it  cannot  exist  elsewhere,  unless  expresi 
authorized  in  the  Constitution,  and  the  Constitution  mal 
no  such  provision.  It  therefore  does  not  exist.  (Honsl 
V.  Moore,  5  Wheaton,  17  and  63;  2  Story  on  Const.,  ei 
1213.)  But  the  militia  in  actual  service,  are  only  subj< 
to  the  same  rules  that  the  regular  United  States  troi 
ai*e.     (5  Wheaton,  19.) 

Hence  the  jurisdiction  of  the  general  Government  o* 
the  regular  troops  is  alike  exclusive.  And  neither  the  mill 
in  actual  service,  nor  the  regular  United  States  troops,  ; 
subject  to  the  jurisdiction  of  any  tribunal  such  as  Cong' 
shall  prescribe.  Congress  has  prescribed  that  all  the  n 
tary  shall  be  subject  to  the  jurisdiction  of  *eourts  mail 
or  other  military  authority,  and  has  not  granted  nor  ci 
sented  that  such  jurisdiction  shall  exist  elsewhere,  excepi 
certain  specified  cases,  which  will  be  referred  to  hereinaf ; 
But  the  Supreme  Court  of  the  United  States  uses  ei 
more  pontive  language,  and  in  Tarbell's  case  (13  Wall}. 
397),  fully  recognizes  the  exclusive  doctrine  referred 
when  it  says  that  ''among  the  powers  assigned  to  I 
national  Government,  is  the  power  to  raise  and  sup] 
armies;  and  the  power  to  provide  for  the  government  i 
regulation  of  the  land  and  naval  forces;"  that  ''the  ex<i 
tion  of  these  powers  falls  within  the  line  of  its  duties;  i 
its  control  over  the  subject  is  plenaiy  and  exclusive.^'  ' : 
Court  further  say  that  Congress  "can  provide  the  rules 
the  government  and  regulation  of  the  forces  after  they  i 
raised,   define  what  shall   constitute   military  offences    i 
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lar  troops  shall  at  ''  all  times  and  in  all  ^boes "  be  si 
jeot  to  these  rules  and  regulations^ 

Article  89  declares  that  '^  every  officer  commanding 
quarters^  garrison,  or  on  the  mardi,  shall  keep  good  ord 
and  to  the  utmost  of  his  power,  redress  all  abuses  or  c 
orders  which  may  be  committed  by  any  officer  or  sold 
under  his  command;  if,  upon  complaint  to  him  of  offic 
or  soldiers  beating  or  otherwise  ill-treating  any  person, 
disturbing  fairs  and  markets,  or  of  committing  any  kii 
of  riots,  to  the  disquieting  of  the  citizens  of  the  Uni 
States,  he,  the  said  commander,  who  shall  refuse  to  oi 
to  see  justice  done  to  the  offender  or  offenders,  and  rep 
ation  made  to  the  party  or  parties  injured,  aa  &r  as  part 
the  offender's  pay  shall  enable  him  or  them,  shall,  u] 
proof  thereof,  be  cashiered  or  otherwise  punished  aa  a  g 
eral  oourt-martial  shall  direct"  Under  this  article 
'^ abuses''  and  '^ disorders^'  by  soldiers  ''under  his  cc 
mand"  are  to  be  redressed  by  military  authority.  Had 
been  intended  to  refer  to  only  such  abuses  as  took  place 
camp,  or  in  the  ranks  or  whilst  on  duty,  it  would  hare 
said.  But  no  exceptions  are  made,  and  the  other  parts 
the  article  plainly  show  that  abuses  anywhere  committed 
any  one  under  the  command,  were  embraced,  for  it  ape 
''of  disturbing  fairs  or  markets"  and  of  ''committing  i 
kinds  of  riot  to  the  disquieting  of  the  citisens  of 
United  States."  Buch  fairs  are  not  in  garrisons,  nor 
such  markets,  nor  could  such  fairs  or  markets  be  disturl 
by  soldiers  on  the  march,  if  such  soldiers  were  "on  dutj 

The  99th  article  of  war  proridea  that  "all  crimes  : 
capital,  and  all  dis<»rder8  and  neglects  which  officers  f 
soldiers  may  be  guilty  of  to  the  prejudice  of  good  on 
and  military  discipline,  though  not  mentioned  in  the  fc 
going  Articles  of  War,  are  to  be  taken  cognizance  of  by  a  g 
eral  or  regimental  court  martial,  according  to  the  nature  i 
degree  of  the  offence,  and  be  punished  at  their  discretio: 
Here  is  a  general  authority  to  the  court  martial  to  take  o 
nizance  of  all  disorders  committed  by  officers  or  soldiers  to 
prejudice  of  good  order  and  military  diacq^Iine,  whether  o< 
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mitted  when  •'off  duty"  or  "on  duty/'  it  would  be  difBcalt 
to  find  any  such  disorder.  If  ''on  dnty,''  the  party  is 
unfit  to  discharge  the  duties  derolying  upon  him  and,  if 
''  off  duty/'  he  is  wholly  unfit  to  obey  a  summons  to  return 
to  duty.  His  drunkenness  is  then  damaging  to  the  senrioe, 
and  prejudicial  to  military  discipline.  And  that  offences 
committed  both  ''oil  duty"  and  "on  duty/'  are  compre- 
hended, has  been  the  view  taken  of  the  subject  by  the 
military  authorities  themselves.  (Benet's  Military  Law,  pp. 
266  and  577.  See  also  "Digest  of  Opinions  of  Judge 
Advocates/*  title  "Jurisdiction/'  Sec.  4  and  5.) 

But  it  is  further  claimed  that,  under  the  33d  Article  of 
War,  the  military  are  expressly  commanded  to  deliver  over 
offenders  to  the  civil  authorities.  And  this  is  true,  and  if 
drunkenness  were  one  of  the  offences  embraced  in  this  Article, 
then  it  would  be  the  duty  of  the  military  commander  to 
deliver  over  the  offender  to  the  civil  courts.  But  even  then, 
under  the  section,  no  authority  could  be  claimed  by  the 
civil  authority  to  try,  convict  and  punish  such  offenders  with- 
out notice  to  the  commanding  officer,  and  without  his  consent 
But  this  83d  Article  does  not  refer  to  such  offences  as  drunk- 
enness. It  refers  wholly  to  the  higher  grades  of  offences. 
And  then  in  regard  to  these  higher  offences,  the  civil 
courts  have  no  authority  to  call  for  the  delivery  of  the 
offenders,  except  the  authority  given  in  that  Article.  They 
cannot  demand  such  delivery  because  any  local  authority 
is  recognized  as  supreme  over  the  military.  They  mnst 
look  alone  to  the  Article  itself,  referred  to,  for  their 
right  to  try,  convict  and  sentence  the  offender.  This 
33d  Article  requires  that  the  party  must  be  charged  with 
some  offence  "punishable  by  the  known  laws  of  the 
land."  And  we  think  it  beyond  cavil  that  the  "known 
laws  of  the  land "  are  only  such  as  courts  will  take  judicial 
notice  of.  Oity  ordinances  are  not  snoh  laws.  (Horn  v. 
People,  26  Mich.,  228).  The  petitioner  here,  then,  was  not 
guilty  of  a  violation  of  the  "known  laws  of  the  land,"  and 
could  not  rightfally  be  tried  in  a  civil  court  for  the  offence 
oharged.     He  could  not  even  be  tried  by  a  military  court 
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He  waired  his  right  to  be  tried  by  a  oivil  oourt  when 
entered  the  servioe,  and  he  cannot  at  pleasure  withd: 
that  waiver,  which  the  Oonstitntion  and  National  law  e 
he  had  the  right  to  make.  He  is  bound  by  his  first  waii 
and  the  military  authority  is  authorized  to  enforce  it,  i 
civil  courts  are  excluded  from  any  control  oyer  him. 

The  rules  for  the  goTernment  and  regulation  of  the  arm 
no  where  show  that  they  are  to  be  enforced  only  in  tim< 
war.  And  as  this  no  where  appears,  we  haye  no  right 
infer  it.  And  to  conclude  that  they  were  only  applies 
in  time  of  war,  would  lead  to  the  absurd  conclusion  t 
the  regular  armies  of  the  United  States  in  time  of  p€ 
are  not  subject  to  any  rules  and  regulations  specially  ap 
cable  to  them,  but  that  the  civil  courts  have  exclusive  i 
absolute  control  over  the  same. 

We  see  then,  that  the  soldier  owes  obedience  to  his  supe 
officers,  and  whoever  prevents  this  obedience,  deranges  n 
tary  law,  and  deprives  the  officer  of  the  service  of  his  C( 
mand,  and  that  completely  destroys  the  efficiency  and  di 
pline  of  the  army.  The  Oonstitntion  and  laws  expre 
except  persons  in  the  land  and  naval  forces,  from  the  o 
nary  operations  of  civil  tribunals.  And  this  is  a  necese 
for  otherwise  the  army  could  not  be  maintained.  The  i 
of  exclusiveness,  in  the  general  government,  is  not  al 
applicable  to  the  clauses  of  the  8th  section  of  Article  I 
the  Constitution,  which  apply  to  the  army,  but  it  apj 
with  more  or  less  strictness  to  all  of  the  clauses  of  1 
section.  Several  of  the  powers  granted  to  the  general  ( 
ernment,  under  that  section,  are  declared  to  be  ex 
sively  in  the  general  government,  whether  Congress 
fit  to  make  the  appropriate  legislation  or  not.  In  the  ot] 
it  is  declared  exclusive,  to  the  extent  that  when  Cong 
has  acted  and  made  the  appropriate  legislation,  no  loca 
State  law  repugnant  thereto  is  valid,  and  all  State  and  o 
local  laws  which,  in  their  execution  conflict  or  interfere  i 
the  National  law,  are  to  that  extent  null  and  void. 

In  coming  to  the  conclusion  we  have,  that  the  dischi 


of  tlLe  prisoner  was  proper,  we  dosire  to  say,  that  ciril 
authorities  conld  arrest  soldiers  in  the  actual  commisBion  of 
oflenoes,  and  in  some  inBtaoces,  in  attempting  to  commit 
an  oftence.  Bat  thoy  ciuinot  be  retained.  They  must  be  let 
at  liberty  or  delivered  to  the  military  immediately  Then 
the  danger  is  passed.  They  cannot  arraign  soldiers  in  the 
Police  Ooart;  and  each  oan  be  arrested  only  to  prsTent 
damage  or  further  injury  being  done  by  them. 

In  the  oaee  before  ua,  the  Police  Court  had  no  jurisdic- 
tion to  try  the  prisoner  nor  to  panish  him. 

The  judgment,  therefore,  of  the  Oourt  below  is  affirmed. 


EDWARD  FREIL,  AppeOant,  v.  LYMAN  a.  WOOD,  A^ 
UtNIBTBATOB  OP  TBB  ESTATB  03  LlUBSON,  DbCBABBD, 
Re^ondent. 

No  Wus  A  WnvBSS.— Section  879  of  the  Practice  Act,  exdndu 
tiie  wife  from  teetifying  for  or  againet  her  husband,  except  wh«D 
the  action  is  between  themBelves,  and  when  a  witness  is  o£feT«d 
by  a  party  to  the  suit,  with  the  statement  that  "she  is  hiaiiloraJ, 
or  second  wife,"  such  witness  will  be  excluded,  and  the  Cowt 
will  not  try  the  qneetion  of  the  validity  of  the  marriage,  or  ttaa 
relations  of  the  parties. 

Cahnot  Chanoz  Poarnos  in  Supreme  Codet.— A  party  will  not 
be  allowed  to  take  a  position  in  this  Court  different  from  lliit 
taken  in  the  Court  belowi  such  praotioe  is  unjust  to  theOoort 
below,  and  cannot  be  tolerated. 

Appeal  from  the  District  Court  of  the  First  Judicial 
District. 

Suit  on  a  promissory  note  made  by  Lambaon  dnring 
his  lifetime.  The  Defendant  was  sued  as  Adminirtrator 
of  the  estate  of  said  Lambson,  and  filed  answer,  pleading 
payment  of  the  same  by -said  Lambson   before  his  decease. 

Hie  other  faote  are  stated  in  the  opinion  of  the  ConrL 
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D.  B.  Dana,  for  Appellant. 

J*  B.  MilnsTy  for  Bespondent. 

BoBEiTAK,  J.,  deliyered  the  Opinion  of  the  OonrCi 

The  PlaintifiP,  on  the  trial  below,  in  the  First  District 
Court,  in  order  to  maintain  the  issue  upon  his  part,  offered 
as  a  witness,  one  Margaret  Ann  Herbal,  and  stated  at  the 
time,  "  she  is  the  pland  wife,  or  seoond  wife  of  the  Plaint- 
iff, the  first  wife  being  now  living,  and  residing  with  the 
Plaintiff  as  his  wife."  Defendant  thereupon  objected  to 
said  party  being  sworn  b^  witness,  and  the  objection  being 
by  the  Court  sustained,  and  the  pei'son  excluded  as  a  wit- 
ness, the  case  has  been  brought  to  this  Court  upon  that 
simple  point. 

The  Teiritorial  statute  excludes  the  wife  from  testifying 
for  or  against  her  husband  except  when  the  action  is  between 
tbemseWesk  The  exclusion  applies  to  the  lawful  wife,  and 
not  to  an  illegal  one.  But  is  this  Court  to  decide  upon 
the  le^lity  or  illegality  of  the  marriage  between  the  Plaint- 
iff and  her  who  is  offered  as  a  witness?  By  no  means^ 
The  party  offering  her  as  a  witness,  asserts  that  she  is  his 
wife,  and  the  Defendant  assents  thereto-^so  far  as  the  oase 
goes — and  asks  her  exclusion  under  the  statute  excluding  a 
wife.  But  it  is  said  that  she  is  the  '^ plural  wife''  or 
''  second  wife  "  of  the  Plaintiff,  and  that  the  first  wife  is  still 
living  with  the  Plaintiff  as  wife.  The  whole  admission  should 
be  taken  together,  yet  this  does  not  change  the  case.  Sup- 
pose she  is  the  '^ plural  wife"  or  ''second  wife,"  and  that 
the  first  wife  is  still  living  with  the  Plaintiff  as  his  wife, 
it  does  not  follow  that  the  Court  is  going  to  decide  that 
the  first  marriage  is  valid  and  the  second  one  void,  especially 
when  no  such  case  is  presented.  Such  a  case  would  have 
presented  itself  to  the  Court  below,  had  the  Plaintiff's 
counsel  then  and  there  disclaimed  that  said  woman  was  the 
Plaintiff's  wife,  but  only  a  mistress;  yet  this  he  did  not  do, 
but  stood  by  his  statement  that  she  was  a  wife.  Shall  the 
Court  go  into  the  question  whether  this  woman  waa  a  wife 
21 
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The  Plaintif!  sued  the  Defendant  in  the  First  Distri 
Court,  on  a  promissory  note  made  by  Lambson  during  Ii 
life  time.  The  defendant  pleaded  payment  by  Lambsc 
before  his  decease.  On  the  trial,  before  the  Gonrt  witho 
ft  ]Q]*y»  there  was  evidence  tending  to  show  such  paymec 
The  FlaintifE  then  called  as  a  witness  one  Margaret  Ai; 
Harbel  for  the  purpose  of  proving  that  there  had  been  i 
BQch  payment,  and  further  to  establish  admissions  and  stai: 
ments  to  the  same  end.  The  counsel  for  the  plainti: 
when  producing  the  witness,  stated,  as  the  bill  of  ezceptic 
shows,  that  ^'she  is  the  plural  wife  or  second  wife. of  tl 
Plaintiff — the  first  wife  being  now  living  and  residing  wi 
the  Plaintiff  as  bis  wife.''  The  Defendant's  counsel  object i 
to  the  witness  being  sworn.  The  Court  sustained  the  o 
jection,  and  excluded  the  witness  from  the  stand  and  frj  i 
being  sworn.  The  Plaintiff's  counsel  duly  excepted  to  11 
ruling.  Judgment  was  rendered  for  the  Defendant  for  1] 
costs.    The  Plaintiff  appeals. 

''A  husband  shall  not  be  a  witness,  for  or  against, 
wife,  nor  a  wife  for  or  against,  her  husband;  nor  can  eitli 
during  the  marriage  or  afterwards,  be  without  the  cons 
of  the  other,  'examined  as  to  any  communication  made 
one  to  the  other  during  marriage.    But  this  exception  si  i 
not  apply  to  an  action  or  proceeding  by  one  against 
other."     (Utah   Practice  Act,  sec  379.)     Did  the  wom 
Harbel,  come  within  the  prohibition  of  this  statute,  and 
she  therefore  properly  rejected  as  a  witness? 

The  Bespondent's  counsel  cited  Divoll  t;.  Leadbetter, 
Pick.  220),  which  was  a  case  of  trespass  on  the  freeh< 
The  Plaintiff  in  that  case  showed  that  about  sixteen  yi 
before  the  trial,  the  bans  of  matrimony  between  the  Defe 
ant  and  the  woman,  Abigail,  were  published;  tbat  they 
oohabited  .with  each  other  for  many  years;  that  the  i 
Abigail  had  had  two  children,  of  whom  the  Defendant 
the  reputed  father;  and  that  the  Defendant  had  allc 
that  he  had  been  lawfully  married  to  her,  and  had  exbib 
a  certificate  of  the  fact  in  due  form. 

It  was  held  that  the  Defendant  could  not  avoid  respc 
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JAMES    H.    NOUlfNAN,   Ee^ndent,  v.  ALEXANDER 

TOPONOB,  Appellcmt. 

BBrrme  Asidb  Dbfault.— Upon  a  motion  to  set  aside  default 
and  judgment,  the  affidavit  showed  that  the  Defendant  ooold 
not  read  writing;  that  when  the  summons  and  complaint  were 
served  upon  him,  he  consulted  his  friend  and  business  partner  ss 
to  what  was  necessary  to  be  done,  and  being  incorrectly  informed 
let  the  case  go  by  default;  that  the  defendant  had  a  good  defence 
to  the  action,  and  produced  an  answer  that  he  desired  to  file. 

Held. — That  the  default  should  be  set  aside^  and  the  judgment 
vacated.  (See  16  Cal.  877;  23  Cal.  128;  29  Cal.  422;  84  CaL  72;  90 
Cal.  87;  88  Cal.  828;  2  CaL  248;  9  CaL  180;  4  Nev.  171;  49  Cal. 
101;  41  Cal.  21.) 

QUERS  ?— Whether  the  objection  that  fliere  was  no  legal  or  valid 
service  of  the  summons  upon  the  Defendant  could  be  raised  on 
appeal  from  the  judgment,  notwithstanding  it  was  waived  upon 
the  motion  to  set  aside  the  judgment,  discussed  but  not  decided. 
(Lyman  v.  Milton,  44  Cal.  681;  8  Cal.  880.) 

Enterhyq  Judgment  ▲  Ministerial  Aot.— In  entering  a  judg- 
ment by  default  the  Clerk  acts  ministerially  and  not  judicially. 
(Gray  v.  Palmer,  28  Cal.  416;  WaUace  v.  £ldridge,  27  CaL  495; 
28  CaL  212;  Wilson  v.  Cleaveland,  80  Cal  192;  KeUy  v.  Van 
Austin,  17  Cal.  564.) 

Judoment  in  ait  Action  fob  Damages,  How  Entered  ^Where 
an  action  sounds  in  tort,  and  the  complaint  does  not  fnnxisb  the 
measure  of  damages,  but  leaves  the  question  open  for  proof,  the 
Clerk  of  the  Court  cannot  enter  a  judgment  by  default,  and  a 
judgment  so  entered  is  a  nullity.  (Hartman  v.  Williams,  4  CaL 
262;  Touoliimne  Kedemption  Co.  v.  Patterson,  18  CaL  416;  Eitt- 
ridge  v.  Stevens,  16  Cal.  881;  82  Cal.  684.) 

Appeal  from  the  Third  Judicial  District. 

The  Respondent  brought  his  action  in  the  Third  District 
Court  to 'recover  the  value  of  his  interest  in  a  certain  lot 
of  Railroad  ties^  of  which  the  Appellant  and  he  were  joint 
owners,  alleging  that  Appellant  had  sold  the  ties  and  used 
the  money.  After  due  personal  service,  the  time  for  answer- 
ing having  expired,  the  Bespondent  to<dc  judgment  in  the 
Clark's  office  by  default. 

To  set  aside  judgment  by  default  and  for  leave  to  answer, 
the  Appellant  filed  his  motion  in  the  Court  below;  which 
motion,  after  argument  by  Counsel  and  consideration  by  the 
Court,  was  overruled.  To  reverse  the  action  of  the  Court 
below  this  appeal  is  taken. 
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log  it  was  waived  upon  the  motion  to  set  aside  the  judg- 
ment and  open  the  default.  I  understand  that  the  obli- 
gation was  waived  after  the  judgment  was  taken  by  default 
for  want  of  an  appearance  and  answer^  and  for  the  pur- 
poses of  the  motion  to  set  aside  the  judgment  and  default^ 
and  for  that  only. 

As  the  Appellant  was  not  allowed  to  appear^  there  was  no 
waiver  on  his  part  of  any  irregularity  in  the  service  of  the 
summons^  if  there  was  any^  by  an  appearance. 

I  have  very  grave  doubts  of  there  being  any  validity  in 
the  objection  itself.  And  as  it  will  make  no  difference  in 
the  final  determination  of  this  case  what  my  views  are  in 
regard  to  this  pointy  I  decline  to  express  any  opinion  in  re- 
gard to  it^  preferring  to  consider  it  in  some  case^  if  such  an 
one  shall  arise^  where  it  is  a  material  point  in  the  decision 
of  the  case. 

Its  determination  would  require  an  examination  into  the 
whole  doctrine  of  de  facto  officers^  and  I  prefer  that  it  should 
be  after  a  more  elaborate  argument  than  was  made  in  this 
case,  upon  that  point. 

The  third  assignment  of  error  denies  the  right  of  the 
Olerk  to  enter  judgment  on  default  in  vacation.  I  am  clearly 
of  the  opinion  that  in  cases  coming  under  the  first  subdivision 
of  section  151  of  the  Practice  Act,  and  where  it  does  not 
require  the  proof  of  any  fact,  this  may  be  done. 

It  has  been  so  held  in  States  where  the  whole  judicial 
power  is  conferred  upon  the  Courts  in  their  fundamental 
law,  and  certainly  the  Organic  Act  of  the  Territory  can  not 
le,  in  this  respect,  a  more  sacred  instrument  than  a  State 
Oonstituti^n.  That  is  to  say,  a  State  Legislature  is  as  much 
restrained  from  conferring  this  power  upon  the  Olerk,  undei^ 
H  State  Constitution,  conferring  all  judicial  power  upon  the 
Courts,  as  the  Territorial  Legislature  is  under  the  Organic 
Act. 

The  weight  of  authority  is  that  in  doing  this  the  Olerk 
acts  ministerially  and  not  judicially. 

I  am  also  clearly  of  the  opinion,  that  the  case  made  by 
the  complaint  is   not   one   in   which   the   Olerk   would   be 
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Marshal  <&  Boyle,  for  Appellants. 

BosborougA  A  Merrit  and  Hempstead  <£  BSrkpatriek  for 
Bespondentfi. 

Emirsok,  J.^  delivered  the  Opinion  of  the  Ooort. 

The  Appellants  in  this  cause  aver  in  their  oomplamt, 
that  they  together  with  one  William  Olark^  are  the  ownen 
of  a  mining  claim,  known  as  the  Shoo  Fly  Lode  Westerly, 
in  Ophir  Mining  District  in  Tooele  Oonnty^  in  this  Terri* 
tory,  and  i&lso  aver  a  fall  and  complete  compliance  npon 
their  part  with  all  the  laws,  local  rnles  and  regnlations 
respecting  mining  property,  and  averring  and  setting  np  a 
complete  possessory  right  in  themselves  and  said  Olark. 

The  complaint  sets  ont  the  discovery  and  location  of  said 
claim,  and  the  Appellants'  claim  of  title  from  the  locators, 
but  alleges  that  one  of  the  deeds  under  which  they  claun, 
and  >  copy  of  which  is  filed  with  the  complaint,  is  void 
for  uncertainty  and  ambiguity,  in  not  definitely  stating  who 
are  the  parties  of  the  first  part  to  that  conveyance,  and 
the  contract  under  which  that  deed  was  given  is  set  out  in 
fullj  in  order,  as  is  alleged  by  Appellants,  to  show  an  equit- 
able interest  arising  to  them  from  said  contract,  and  an 
agreement  to  convey.  The  complaint  farther  avers  that  the 
Respondents  have  applied  for  a  patent  from  the  general 
Qovemment,  for  certain  mining  ground  and  property, 
called  by  them  the  Mono  Lode,  situated  in  said  district, 
and  that  by  the  survey  of  said  Mono  Lode,  filed  with  said 
application,  it  is  made  to  conflict  with  and  cover  certain  por- 
tions of  said  Shoo  Fly  Lode  Westerly,  and  that  the 
Appellants^  on.  the  31st  day  of  December,  A.  D.  1872, 
filed  in  the  Land  Office,  where  said  application  was  pending, 
a  protest  and  notice  of  adverse  claim,  and  were  in  return 
served  by  the  Register  of  the  Land  Office  with  a  notice 
to  commence  suit  in  some  Oourt  of  competent  jurisdic- 
tion, to  settle  said  adverse  claim,  within  thirty  days  from 
the   date  of   filing  said  notice  and  protest    The  Appel- 
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WILLIAM    H.     F0L80M,    et     al.,    AppOhtUs,    v.    TL 
Mclaughlin  et  al.,  Respondents. 

PsECBDma  Cass  Affirmed.— The  principle  as  to  pleading  under 
the  code,  decided  in  the  preceding  case  of  Houts  v,  Qisbom,  et 
a?,,  afiKrmed. 

Appbal  from  the  Third  District  Oonrt. 

The  facts  appear  in  the  opinion. 

Joncisson,  Rosborough  dk  Merritt,  tor  Appellant. 

Marshall  dk  Boyle,  for  Bespondent. 

Emersok,  3.9  delivered  the  opinion  of  the  OonrL  ' 

This  case  is  the  reyerse  of  the  one  just  decided.  The 
Respondent  applied  to  the  Goyernment  for  a  patent  to  cer- 
tain mining  property.  The  Appellants  are  adyerse  chum- 
ants,  and  brought  this  snit  at  law  to  determine  this  adyerse 
claim.  The  Respondents  demurred  to  the  complaint,  and 
the  principal  ground  of  demurrer  was  that  it  should  haye 
been  commenced  upon  the  equity  side  of  the  Court,  and 
was  not  properly  a  case  at  law. 

The  case  was  argued  before  me,  while  acting  as  the  Jadge 
of  the  Third  District  Court,  during  the  temporary  absence 
of  my  brother  McEean. 

At  that  time  regarding  these  suits  when  they  were  bronght 
by  the  parties  in  poBsession  of  the  premises  as  proper  sub- 
jects of  equity  jurisdiction,  I  followed  the  decision  in 
Orchard  t;.  Hughes,  sustaining  the  demurrer  and  dismissing 
the  complaint. 

The  reversal  of  the  decision  in  the  case  above  referred  to 
leaves  but  one  course  to  be  pursued  in  this  case,  as  the 
complaint  is  sufficient  under  the  code,  whether  the  relief 
sought  be  purely  legal  or  statutory,  or  partially  bo,  and 
partially  equitable,  or  purely  equitable. 

Judgment  of  the  Court  below  reversed,  with  instraotioiia 
to  overrule  the  demurrer,  with  leaye  to  answer  in  twenty 
days. 

MoEsAur,  C.  J.,  and  Bobbmak,  J.,  oonoarred. 


REPORTS  OF  CASES 
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THE  SUPREME  COUR 

AT 

THE  JANUARY  TERM,  1875. 


J.  B.  iioKEAKs  Ohibf  Justiob. 

P.  H.  EMERSON,  AssogiAXE  Justiob. 

J.  8.  BOBEMAN,  Assogiatb  Justiob. 


MIWIS  BTJENES,  Ajipellant,  v.  JOHN  K.  CRANE,  et . 

Respondents. 

Btatdtb  of  Ldotationb  Raibbd  by  Dbhitbbbb.— The  defense 
fhe  Statute  of  limitatioDS  may  be  taken  advantage  of  by 
mnner.  (35  Cat  89;  28  Cal,  106;  19  Cai.  476;  18  Cal.  67;  12  < 
811;  28  Gal.  16.) 

£4V  ^ori— It  is  a  well  settled  role  of  law  that  in  respect  to 
Statute  of  Limitations,  that  all  suits  must  be  brought  wit 
the  period  prescribed  by  the  local  laws  of  the  country  where 
suit  is  brought,  and  this  rule  applies  to  contracts  made  beyonc 
political  jurisdiction. 

Whbn  thb  Statutb  Buns  in  Fatob  of  Non-Besidbntb.— Ui 
our  Statute  of  Limitations,  where  the  parties  to  a  contract  s 
upon  were  non-residents  of  the  Territory  at  the  time  the  conti 
was  made,  or  when  the  cause  of  action  accrued  upon  the  sa 
but  moved  here  after  it  accrued,  the  Statute  does  not  begin  to  ] 
against  the  cause  of  .action  until  the  parties  come  into  the  1 
ritory. 

OONSTRUCnON   OF  WOBDS   '*  DKPABT'VAND  '*  9BTUBN."-<-The  W< 

"depart"  and  "return'^  used  in  our  Statute,  apply  as  welj 
persons  coming  from  abroad  as  to  citizens  of  the  Territory  go 
abroad  for  a  temporary  purpose,  and  theti  returning* 
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did  not.  And  that^  under  our  Statute,  when  the  parties 
to  a  contract  sued  upon  were  not  residents  of  this  Terri- 
tory at  the  time  the  contract  was  made^  or  when  the  cause 
of  action  accrued  upon  it^  and  the  party  against  whom  the 
action  is  brought  has  moved  here  after  it  accrued^  the 
Statute  of  Limitations  does  not  begin  to  run  against  the 
cause  of  action  until  he  comes  to  the  Territory. 

It  was  argued^  that,  by  the  words  *'  return  **  and  "  depart  '* 
used  in  the  Act^  it  is  evident  the  Legislature  intended 
to  confine  the  exception  to  the  inhabitants  of  the  Territory. 

We  are  of  the  opinion  that  the  exception  comprehends 
all  persons  who  are  without  the  Territory,  and  that  the 
Statute  will  not  begin  to  run  until  the  Defendant  is  sab- 
ject  to  process  here.  In  other  words^  the  Statute  never 
runs  in  favor  of  non-residents.  In  this  we  are  supported 
by  an  abundance  of  authorities,  among  which  are  the  fol- 
lowing: Dwight,  admr.  &c.,  v,  Clark,  7  Mass.  615;  Tag- 
art,  admr.  &c.,  v.  The  State  of  Indiana,  15  Mo.  209; 
Carpenter  etal,  v.  Wells  et  al.,  21  Barb.  593;  Robinson  v. 
Imperial  Silver  Mining  Co.,  6  Nev.  44;  Bonifant  v.  Doni- 
phan &  Walker,  3  Kan.  26.  In  Palmer  v.  Shaw,  16  Cal. 
96,  the  Supreme  Court  of  California  says:  ''It  has  been 
uniformly  held,  in  the  construction  of  Statutes  similar  to 
ours,  that  the  word  return  applies  as  well  to  persons  com- 
ing from  abroad,  as  to  citizens  of  the  country  going  abroad 
for  a  temporary  purpose  and  then  returning." 

Our  Statute  of  Limitations,  then,  does  not,  from  the 
facts  admitted  by  the  demurrer,  afford  the  Sespondents  a 
bar  to  the  Appellants'  action.  Sufficient  time  had  sot 
elapsed  since  the  Respondents  came  to  this  Territory.  It 
is  clear,  therefore,  that  the  Court  below  erred  in  sustaining 
the  demurrer  and  giving  the  Respondent  judgment. 

The  judgment  is  reversed,  and  the  Court  below  is  directed 
to  overrule  the  demurrer.. 

MoEeAx>  0.  J.,  and  Bo&eicak^  J.>  concurred. 
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This  was  not  a  ciyil  action  to  recover  a  penalty  or  for- 
feiture. The  proceeding  was  by  complaint  and  warrant  of 
arrest,  and  was  in  its  character  so  far  criminal  as  to  require 
that  they  should  be  governed  by  the  law  regulating  the 
practice  in  criminal  cases. 

The  appeal  was  taken  by  simply  giving  notice  of  appeal 
and  a  deposit  of  money  in  aceordance  with  the  prorisions 
of  the  Practice  Act  regulating  appeals  from  Justice's  OonriB 
in  civU  cases.  The  affidavit  required  in  appeals  from  Jns- 
tice's  Courts  in  criminal  cases  was  not  filed.  It  was  neces- 
sary that  this  should  be  done  to  give  the  Appellate  Coori 
jurisdiction. 

The  Act  of  Oongress  known  as  the  Poland  Bill  does  not 
ohaoge  the  mode  and  manner  of  taking  appeals^  either  in 
civil  or  criminal  cases.  It  simply  changes  the  fonim  to 
which  the  appeal  must  be  taken. 

The  judgment  of  the  Oourt  below  is  reyersed,  with  in- 
structions to  dismiss  the  appeal. 

MoEHAiTt  0.  J.,  and  Bobbhak^  J.,  ocmeaned. 


HBNBT    THOMAS    and   WIPE,    AppeJlanti,   v.  THE 
UNION  PACIFIC  B.  B.  CO.,  Bespondent. 

Appeal  from  Obder  SnsTAiNma  Demubbxb,— No  appeal  lies  from 
an  order  of  the  District  Court  sustaining  a  demurrer. 

Appeal  from  the  District  Court  of  the  Third  JndioU 
District, 

Motion  in  the  Supreme  Court  to  dismiss  the  appeaL 

The  facts  appear  in  the  Opinion. 

/.  O.  Hetningrajf,  for  Appellants. 
Hempstead  &  Kirkpatrick,  for  Bespondent. 

BoBBMAK,  S.f  deliyered  the  Opinion  of  the  Oeuil 
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to  the  Defendants  by  yarious  pai-ties.  He  asked  for  title 
and  other  relief.  Defendants  demnrred  to  the  bill  and  de- 
murrer was  sustained  and  bill  dismissed.  The  bill  shows 
that  the  Appellant  applied  to  the  Probate  Ooart  for  title  to 
this  land^  at  one  time  in  connection  with  other  lands,  and 
title  was  denied  him^  becanse  the  ground  was  used  as  a 
public  road.  That  when  the  road  was  remoyed  he  'took 
possession,  and  intended  to  apply  to  the  Probate  Court  for 
title,  but  neyer  did  so.  He  was  ousted  of  the  possession  of 
the  Tarious  parts  of  the  land  by  the  yarious  Defendants, 
who  claimed  separate  and  distinct  portions.  Various  parties 
made  deeds  to  the  Defendants,  and  they  do  not  appear  to 
haye  received  title  from  the  same  source;  and  in  fact  it  is 
not  asserted  in  the  cases  of  some  of  these  Defendants  at 
least  that  they  eyer  applied  to  the  Probate  Court  for  title^ 
or  that  they  now  or  eyer  did  haye  title  from  the  source  re* 
quired  by  statute.  It  appears  that  the  interests  of  the  De- 
fendants are  totally  distinct,  each  party  haying  daimed 
separate  parts  of  the  land.  This  is  sufficient  to  dispose  of 
the  case,  for  the  Defendants  having  totally  distinct  claims^ 
and  having  title  from  no  common  source,  cannot  in  such  a 
oase  as  this,  be  joined  in  the  same  proceedings.  It  does  not 
become  necessary,  therefore,  to  consider  whether  a  party  haye 
a  right  to  come  into  equity,  when  barred  by  the  ^tute  of 
limitations,  and  when  alleged  equities  exist.  The  judgment 
of  the  Court  below  is  affirmed. 

MoKbak,  0*  J;  imd  Bicbbson,  J.,  cononned. 


EENE9T  aBBENEIELiD  akd  PHILIP  STBAITSS,  B^ 
epondents,  v.  H.  WALLACE,  AppeUani. 

CORBBOmra  the  Namb  of  a  Plagntifp.— Plaintiffs  moved  in  the 
Court  below  to  strike  out  the  name  of  "  Greeuwood  *'  and  inaerfc 
the  name  of  *'  Greenfield"  in  the  oomplaint.  HeUL^  That  the 
Court  below  may  permit  the  complaint  to  be  amended  by  the 
substitution  of  the  true  name  of  Plaintiff. 


TeriBj  im.  OsmmiD  i  Bmvss  p,  fAiucj. 
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HENRY  J-  FAUST,  Appellant,  In  thb  Matter  of 
Application  of  ALBINA  M.  WILLIAMS,  CAROL 
M.  KIMBALL,  and  Others,  for  a  Deed  to  a 
TiOK  OF  A  City  Lot,  Under  the  "Townsitb  A 
Respondents. 

Applioation  fob  a  Deed  Under  the  *'  Townsttb  Act  "  Cii 
Amended.— An  applicant  for  a  deed  under  the  "  Townsite 
has  the  right  to  amend  his  application,  bo  as  to  change  the 
ber  of  the  lot  applied  for.    Such  amendmenti  although  mor<  \ 
one  year  after  the  first  publication  of  the  notice  as  provide 
in  said  Act,  is  within  time. 

Obder  Hefusino  to  Dismiss  Appeal  Not  Appealable 
appeal  lies  from  an  order  allowing  an  amendment  to  a  plei 
Neither  does  an  appeal  lie  from  an  order  of  the  District  \ 
refusing  to  dismiss  an  appeal  from  the  Probate  Ck>urt. 

Appeal  from  the  Third  District  Oonrt 

The  facta  are  stated  in  the  opinion  of  the  Oonrt. 

Williams,  Young  £  SJieehs,  for  Appellant. 

MeCurdy  d  Morgan,  and   Bobertson    d    MeBride^ 
Bespondents. 

Emerson,  J.,  delivered  the  opinion  of  the  Court. 

The    Eespontleuts   filed    an    application    in    the    Pi  i 
Court,*  under  what  is  known  as  the  '^Townsite  Act," 
deed  to  a  portion  of  a  lot  in  the  City  of  Salt  Lake, 
the  hearing  in  the  Probate  Court,  the  Respondents   d  ■ 
ered  that  there  was  a  clerical  error  in  their  applicatio  i 
the  number  of  the  block,  in  which  the  property  they  ac 
applied  for  is  situated.     They  then  filed  an  affidavit  sh<  i 
that  the  number  of  the  block  should   have   been  stai  : 
57,  and  that  by  error  it  was  put  down  as  37-     They  '  ; 
upon  moved  to  amend  their  application  in  this  regard 

Appellant,  who  was  an  applicant  for  a  deed  to  the  ! 
which  would  be  included  in  the  description  in  the  am 
complaint,  resisted  this  motion  to  amend,  and  it  was  c 
by  the  Probate  Court.  It  is  stipulated  in  the  record  th£ 
motion  to  amend  was  made  more  than  one  year  from  th 
publication  of  the  notice  required  by  said  AoL 


20a       Stbiokland  v.  Thb  Plagstafp  S.  M.  Co.  January 

120.  Third— Vrom  the  order  of  the  Court  made  on  the 
6th  of  April  refusing  to  quash  and  set  aside  the  ezecntion. 
Fourth — from  the  orJer  refusing  to  retaz  eoste.  Fifth — 
from  the  order  of  the  Court  refusing  the  relief  asked  by 
Defendant;  from  the  judgment  and  other  proceedings. 

The  Plaintiff  appeals  from  the  order  of  the  Court  vacat- 
ing the  judgment  opening  the  default^  and  allowing  the 
defendant  to  answer  on  terms;  also  from  the  order  of  the 
Court  refusing  to  strike  from  the  files  a  certain  affidavit^ 
and  in  refusing  to  expunge  scandalous  and  impertinent 
matters  from  other  affidavits  filed  by  Defendant;  and  from 
the  order  refusing  to  allow  the  Plaintiff  to  file  and  read  cer- 
tain affidavits  offered  by  him. 

The  Defendant's  appeal  from  the  judgment  mnst  be  dis- 
missed. There  was  no  judgment  to  appeal  from.  The 
order  of  the  Court  vacating  the  judgment  and  opening  the 
default  was  absolute^  and  effectually  disposed  of  the  only 
judgment  that  was  ever  entered  in  this  case.  The  only 
condition  that  was  attached  to  the  order  was  in  r^erence 
to  the  Defendant's  leave  to  file  an  answer.  Leave  was  given 
to  file  that  within  five  days  upon  payment  of  twenty  dol- 
lars as  costs  upon  the  motion;  if  this  was  not  done  the 
Plaintiff  could  again  take  judgment.  The  order  does  not 
seem  to  contemplate  that  the  judgment  and  default  which 
were  then  the  subject  of  consideration,  were  to  remain  in 
force  and  effect,  but  they  were  absolutely  annulled  by  the 
terms  of  the  order,  and  upon  the  failure  of  the  Defendant 
to  comply  with  the  terms  imposed  upon  it  by  the  latter 
part  of  the  order  the  Plaintiff  was  to  "have  judgment" 
Upon  proof  of  such  failure  upon  the  part  of  the  Defendant^ 
the  Plaintiff  should  have  taken  a  default,  and  had  a  judg- 
ment entered  against  it.  This  was  not  done,  and  the  parties 
have  proceeded  under  the  mistaken  idea  that  there  was  a 
judgment  still  standing  in  the  case. 

The  Defendant  paid  the  twenty-five  dollars  to  the 
Clerk  of  the  Court  below,  and  filed  an  answer  within  the 
time  limited  in  the  order,  and  tendered  a  copy  to  the 
Plaintiff's  attorney,  who  did  not  receive,  it.      The  answer  is 
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•till  on  file.  We  think,  in  view  of  tbe  peculiar  wording  of 
the  order,  that  the  payment  of  the  money  to  the  Clerk  of 
the  Court  wa»  a  substantial  compliance  with  its  terms  in 
reference  to  the  payment  of  the  C08l;s  of  the  motiop,  and 
ei^>eoially  aa  the  Clerk  informed  the  Plaintiff's  attorney 
that  it  had  been  paid  to  him,  and  that  he  held  it  subject 
to  his,  the  attorney's  orders.  The  answer  then  was  in  time, 
and  at  the  time  the  subsequent  proceedings  were  had,  and 
the  appeals  taken,  the  case  stood  in  the  Courts  below  upon 
complaiint  and  answer. 

The  appeals  from  the  orders  of  the  Court  in  fixing  the 
terms  upon  which  the  judgment  was  vacated,  and  default 
opened,  and  in  refusing  to  retaz  the  costs  of  the  motion  are 
not  appealable  orders.  They  are  many  interlocutory  orders 
made  in  the  progress  of  the  case.  The  'Court  had  a  right 
to  fix  the  terms  upon  which  it  would  allow  the  Defendant 
to  answer,  upon  vacating  the  judgment  and  opening  the 
default,  and  in  addition  to  the  terms  fixed  in  the  motion 
the  Court  should  have  required  the  Defendant  to  pay  all 
the  oosts  in  the  case  up  to  that  time.  Biit  if  there  was 
any  error  in  this  it  is  not  such  error  as  the  Defendant  can 
take  advantage  of,  even  if  he  could  appeal  from  the  orders, 
as  it  was  to  his  benefit.  A  judgment  or  order  will  not  be 
reviewed  in  this  Court  for  an  error  favorable  to  the  Appel- 
lant. 

An  appeal  does  not  lie  from  an  order  on  a  motion  to  retax 
oosts^  such  an  order  can  only  be  reviewed  by  an  appeal  from 
the  judgment  and  annexing  a  statement  to  the  judgment 
roll. 

•The  other  motions  from  the  orders  made  upon  which  the 
Defendant  appeals  were  properly  overruled.  The  motions 
themselves  were  made  upon  the  false  supposition  that  they 
were  motions  made  after  judgment,  and  were  appealed  from 
as  such,  when  in  fact  there  was  no  judgment  to  base  them 
upon,  or  to  which  they  could  refer. 

The  first  appeal  of  the  Plaintiff  is  from  an  order  which 
is  not  appealable.  An  order  of  the  Court  vacating  a  judg- 
ment and  opening  a  defaolt,  can  be  examined  in  this  Court 
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In  Jackeon  v.  PfaUlips  (9  Oow.  112)^  the  Gonrt  8S 
''The  deed  from  Bamee  to  Fowler  being  properly  in 
dence  and  showing  a  title  out  of  the  lessors^  thoy  hac 
right  to  show  that  the  deed  was  a  forgery  by  proper  testimc 
and  they  contended  that  Barnes'  aoconnt  book  was  pre 
for  that  purpose^  by  way  of  comparison  of  hand  writ! 
The  rule  is  settled  in  England,  and  I  believe  in  this  St 
that  comparison  of  hands  by  juztarposition  of  two  writii 
in  order  to  ascertain  whether  both  were  written  by  the  s; 
person,  is  inadmissible/' 

In  Titford  v.  Knott,  (2  John  Oas.  211)  Kent,   J.,   si 
''If  the  witness  has  no  previous  knowledge  of  the  hand 
cannot  be  permitted  to  decide  it  in  Oourt  from  a  compar 
of  hands."     But  this   doctrine  has  no  application   to 
case.     Haynes  testified  solely  from  his  knowledge  of  Wh 
hand,  and  made  no  comparison   of  different  q)ecimeDfi 
w  iting.    In  the  case  last  cited.   Justice  Kent  «ay8: 
is  usual  for  witnesses  to  proye  faendwriting  from  prey 
knowledge  of  the  hand,  derived  from  having  seen  the 
son  write,    or  from  authenticated  papers   received  in 
course  of  business."    This  is  precisely  what  Haynes 

"  The  proof  that  the  widting  is  fake  and  counter 
may  be  made  by  the  evidence  of  any  person  acquaii 
with  the  handwriting  of  the  party  whose  autograph  i 
pretended  to  be."     (3  Qreenleaf  on  Ev.  sec.  106.) 

"  And  it  is  now  well  settled,  that  the  person  whose 
nature  or  handwriting  is  said  to  be  forged,  is  a  compe 
witness  in  a  criminal  trial,  to  prove  the  forgery;  but 
is  not  an  indispensable  witness,  his  testimony  not  being 
best  evidence  which  the  nature  of  the  case  admits,  the 
it  is  as  good  as  any,  and  might,  in  most  cases^  be  x 
satisfactory  than  any   other."     (Ibid.) 

"In  the  Scotch  law,  the  oath  of  the  party  whose  signa 
is  said  to  be  forged,  is  considered  the  best  evidence  of 
forgery.    Other  evidence  is  estimated  in  the  following  or 
1,  That  of  persons  acquainted    with   his   handwriting, 
who  have  seen  him   write;    2,   that   of  persons   who   '. 


ccrreeponded  vith  him,  without  having  teen  him  write; 
3,  a  comparalio  literaium  with  his  genuine  writing;  4,  that 
of  experts,  or  pereons  accnstomcd  to  compare  the  Bimilitade 
of  writing.  See  Allison's  Grim.  Law  of  Scotland,  Ch.  16, 
Bee.  24,  p.  ilZ.  But  in  England  and  the  United  States, 
in  those  different  kinds  of  evidence  there  is  no  legal  prefer- 
ence of  one  before  another,  however  differently  they  maybe 
valued  by  the  jury."  (Greenleal  on  Ev.  Vol.  I,  Sees.  84, 
676,  681,  and  VqI.  Ill,  Sec.  106,  and  notes.  See  Com- 
monwealth V.  Smith,  7  Serg.  &  Bawle,  S70-1.)  The  tes- 
timony of  Haynes  was  properly  admitted. 

At  the  trial  in  the  Oourt  below,  Eogene  Lasselles,  a  mem* 
ber  of  the  Bar,  was  called  as  a  witness  on  the  part  of  the 
people,  and  the  public  prosecutor  offered  to  prove  by  him, 
that  before  the  note  in  question  was  made,  the  Defendant 
went  to  the  witness  and  asked  him'  what  would  be  the 
effect  of  making  a  note  and  signing  another  man's  name  to 
it  to  raise  some  money,  and  proposed  to  do  bo.  The  wit- 
ness stated  to  the  Court  that  what  knowledge  he  had  was 
obtained  profesBionally,  and  asked  to  be  excused  from  answer- 
ing. The  Defendant's  Counsel  objected  that  the  commnni- 
oation  sought  to  be  proved  was  privileged,  and  conld  not 
be  disclosed.  The  objection  was  overruled,  and  the  witnees 
directed  to  answer.  The  Defendant's  Counsel  excepted. 
The  witness  then  teatilied  in  substance  to  the  facts  as  stated 
in  Mr.  Carey's  office;  and  further,  that  the  Defendant  con- 
anlted  him  as  to  tlie  legal  effect  of  making  a  note  or  check 
in  some  good  man's  name,  and  that  he  advised  the  Defend- 
ant not  to  do  it,  as  it  would  be  forgery  and  contrary  to 
law.  It  is  insisted  that  the  admission  of  this  testimony  was 
contrary  to  law. 

In  Chirac  v.  Reinicker  (11  Wheat.  294;  6  Oartis  696), 
the  National  Supreme  Court  says:  "The  generd  rale  ia 
not  disputed,  that  conGdenliul  communications  between 
client  and  Attorney  are  not  to  be  revonlc-d  at  any  time. 
The  privilege,  indeed,  is  not  that  of  the  Attorney,  bnt  of 
the  client;  and  it  is  indispensable  for  the  purpose  of   pri- 
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and  we  are  of  opinion^  both  upon  pmciple  and  aathorily 
that  on  both  points  the  District  Oonrt  ruled  correotly. 
The  judgment  is  affirmed. 


BoBMUAJS  and  JU!mbb6ok,  J.  J.,  concorreo. 
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Bennett  S  Whitney,  for  Respondent. 

BoBEHAN,  J.,  delivered  the  Opinion  of  the  Court. 

The  Appellants  executed  a  mortgage  to  Uespondent  upon 
certain  land  in  Salt  Lake  City.  The  note^  secured  by  the 
the  mortgage  having  become  due,  the  Respondent  entered 
suit  to  foreclose  the  mortgage.  The  subpoena  in  Chancery 
sued  out  was  served  upon  the  Defendants  by  the  United 
States  Marshal.  The  Defendants  (Appellants)  did  not  appear 
in  the  action,  and  a  decree  of  foreclosure  was  duly  rendered 
on  the  10th  day  of  September,  A*  D.  1873.  The  property 
was  sold  under  the  decree,  and  the  Respondent  became  the 
purchaser  and  received  his  deed. 

The  Appellants  refused  to  deliver  possession,  upon  demand, 
and  on  application  to  the  District  Court,  a  writ  of  assistance 
was  granted,  the  Appellants  appearing  at  the  time  and 
objecting. 

It  is  from  the  order  of  the  Court  granting  the  writ  of 
assistance  that  this  appeal  is  brought. 

Appellants  assign  as  an  objection  to  said  order,  that  the 
Court  did  not  have  jurisdiction  of  the  persons  of  the  De- 
fendants (Appellants)  in  the  foreclosure  suit. 

The  service  of  process  by  the  United  States  Marshal  was 
not  good.  It  should  have  been  made  as  prescribed  in  the 
Civil  Practice  Act,  Sec.  28.  The  Act  of  Congress  authoriz- 
ing the  United  States  Marshal  to  execute  such  process  was 
not  passed  until  after  that  time.  The  Court  had  not,  there- 
fore, acquired  jurisdiction  of  the  parties  and  its  proceedings, 
BO  far  as  the  Appellants  were  concerned,  was  void.  The 
order  of  the  District  Court  granting  the  writ  of  assistance 
is  reversed. 

Embbbon,  J.,  concurs. 

Lowe,  C.  J.,  not  participating,  the  cause  having  been  sub- 
mitted  at  a  former  term* 
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In  re  GEOEGE  0.    BATES,   fob  a  writ  op   Certio 

When  Oebtiobabi  will  bb  Gbanted.— An  application  to  r< 
proceedings  in  a  lower  Court  by  Certiorari  when  there  w 
judgment  or  final  determination  in  such  Court  is  premature 
will  be  denied.  . 

Application  for  writ  of  Certiorari. 

G,  C.  Bates,  in  person. 

Emebsok^  J.>  delivered  the  Opinion  of  the  Court. 

This  is  a  petition  in  this  Oourt  for  a  writ  of  certt 
to  the  Second  District  Oourt. 

The  petition  sets  forth  certain  proceedings,  in  the  c 
of  which  an  order  was  entered  against  the  petiti 
requiring  him  to  show  cause,  at  a  time  fixed,  why  he  si 
not  be  punished  for  contempt.  When  the  matter  cami 
on  filing  an  answer  to  the  rule,  upon  his  application 
hearing  was  continued  until  the  next  term  of  the  G 
and  now  pending  that  continuance  he  asks  this  Court 
writ  of  certiorari  to  remove  the  cause  here. 

We  are  satisfied  the  application  is  premature.  The 
no  judgment  or  final  determination  of  the  case.  It  ci 
be  claimed  that  there  is  any  lack  of  jurisdiction  in 
Second  District  Court  over  the  subject  matter,  and 
that  Oourt  acts  in  the  matter  we  cannot  tell  wheth 
"has  regularly  pursued  the  authority  of  such  tribnui 
nof  When  that  Court  comes  to  act  upon  the  case 
may  be  nothing  in  its  action  of  which  this  petitioner 
complain,  or  would  desire  to  have  changed. 

The  petition  states  that  a  suggestion  from  the  judj 
the  Second  District  is  one  of  the  reasons  why  he  in^ 
the  action  of  this  Court  at  this  time.  And  although 
Associate  who  is  the  judge  of  that  District  waive 
objection  to  our  reviewing  the  case,  yet  we  are  sat 
that  it  is  our  duty  to  refuse  the  writ.  The  petiti( 
denied. 

LowB,  0.  J.,  concurs. 

BoBEMAK,  J.,  did  not  participate  in  the  deliber 
upon  this  case. 
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CORA  CONWAY,  Respondent,  v.  JETER  CLINTON,  et 

Appellants. 

Challbngb  fob  Caitsb  bow  Waived.— a  Defendant  who  l 
poBSB  a  challenge  to  a  juror  for  causey  which  is  denied, 
subsequently  peremptorily  challenges  the  same  parly,  is  not]] 
diced  by  the  ruling  of  the  Court. 

QUALIFIOATION     AB    JUBOE     MUOT    IBZIsr     WHBN     IBB  PbBSOI 

Offebbd.— The  provision  of  tiie  Territorial  statute  that  a  jm 
shall  not  serve  as  a  petit  juror  unless  he  is  the  owner  of  fas 
property  Is  express  and  cannot  be  disregarded.  The  qualrfict 
must  exist  at  the  time  he  is  offered  as  a  juror,  and  it  doei 
satisfy  the  statute  that  he  possessed  the  qualification  when 
jury  list  was  prepared. 

PoIaANd  Bill  not  Exclusivb  as  to  Qxtalifioations  of  Jttb 
— ^The  Poland  Bill  does  not  profess  to  prescribe  M  the  quail 
tions  of  jurors  in  this  Territory,  and  it  superoodes  and  oon 
the  Territorial  laws  only  so  far  as  it  prescribes  a  new  qualj 
tion  of  the  same  kind  as  embraced  in  the  Territorial  law. 

When  Jxjbor  Should  be  Excluded  —A  jiu-or  who  has  forme 
unqualified  opinion  as  to  tte  merits  of  a  case,  and  states  th 
would  require  evidence  to  remove  such  opinion,  should  i 
a  cfaalleoge  be  excluded  from  the  jury. 

Basis  of  Jurobs'  Opinion  not  Matebial.— It  is  not  material  i 
what  the  opinions  of  the  juror  are  founded,  whether  upon  m 
or  fact,  for  it  is  the  unbiased  state  of  mind  that  is  requisite. 

Erbob  ONcns  Shown,  how  Bbhovbd.— When  error  appears  ix 
reeord,  to  avoid  its  effect,  resort  cannot  be  had  to  .presumpi 
but  it  can  only  be  removed  by  matter  affirmatiTely  shown  b] 
record. 

When  Witness  not  Bound  to  Answer  Question.— A  witne 
not  bound 'to  answer,  nor  Is  a  Ckmrt  to  compel  an  answer  t 
inquiry  to  disgrace  a  witness  -  unless  the  evidence  is  materie 
the  issue  being 'tried. 

Inquiry  as  to  Motfvib  of  Witnbss  when  Made.— When 
motive  of  a  witness  in  performing  a  particular  act  or  maki 
X)articular  declaration  becomes  a  material  issue  in  a  cause 
may  be  permitted  to  testify  In  regard  to  it. 

Inoonsistent  Defenses,  how  OBJEcrnsD  to. — If  inconsistent 
f enses  are  set  up  in  an  answer,  advantage  of  it  must  be  take] 
motion  or  demurrer,  otherwise  the  defect  is  waived,  and  i 
the  trial  the  party  may  rely  ux>on  such  defenses. 

brsuFFiciENT  DronAL  Kaises  no  IssmB.^-^Under  our  rules  of  pi 
ing  a  denial  of  the  exact  sum  ckumed  by  Plaintiff,  or  if  dam 
:in  the  precise  amount  alleged,  is  insufficient  and  raises  no  is 

Property  not  Affeoted  by  the  Cbimbs  of  the  Owneb. — 
private  household  goods  of  a  criminal  cannot  be  deemed  t 


affected  by  the  crimes  and  miscondact  of  the  owner,  and  nieh 
property  cannot  be  destroyed  or  taken,  except  by  dae  procea  of 

AvpBLh  from  the  Third  Distriot  OoarL 

The  facte  necessary  to  explain  the  deciBion  of  the  csae 
appear  in  the  Opinion. 

Sutherland  £  Bates,  for  Appellants. 

Robertson  <&  McBride,  for  ReBpondent.  ■ 

Lows,  0,  J.,  delivered  the  Opinion  of  the  Oonrt.  BoiB- 
HA.N,  J.,  diesenting. 

The  Plaintiff  sued  the  Defendants  ahove  named  and  three 
others  for  the  maHcioaa  destraction  of  goods  and  chattels, 
and  rerdict  and  judgment  were  rendered  for  Plaintiff  against 
the  above  named  Defendants,  who  appeaL 

The  challenge  by  the  Defendants  to  the  amy  of  the  petit 
]ury  was  properly  overruled.  For  anght  that  appears  the 
list  from  which  they  were  drawn  was  conetitated  in  ac- 
cordance with  law. 

In  the  impaneling  of  the  jury  Geo.  W.  Scott  was  chal- 
lenged for  cause  by  the  Defendants,  and  the  challenge  denied, 
which  is  assigned  as  error.  It  appears,  boweTer,  that  he  vaa 
snbseqnently  challenged  peremptorily  by  the  same  party,  and 
was  not  sworn  as  a  jnror.  Whether,  therefore,  the  challenge 
was  properly  denied  or  not,  as  he  did  not  serve  as  a  jaror, 
the  Defendant  was  not  prejudiced  by  the  ruling,  and  the 
assignment  of  error  cannot  be  snstained.  (Mimms  v.  The 
State— Ohio  State  Reports  221.) 

On  the  examination  of  Orlando  Orowell,  a  jnror,  he  tM- 
tified  upon  his  voir  dire  that  he  was  not  the  owner  of  tax- 
able property  at  that  time;  that  he  was  the  owner  of  taxable 
property  at  the  time  of  making  the  jury  list  in  the  preced- 
ing August,  but  had  not  paid  taxes,  and  did  not  know  that 
he  was  assessed.  The  defendant  challenged  for  canse  which 
was  denied.  The  163d  section  of  the  Practice  Act  provides 
that  challenges  for  cause  may  be  taken  on  the  following 
gronnds : 

"lat.  A  want  of  any  of  the  qualifications  prescribed  by 
statute   to   render   a   person    competent    as   a   juror."    By 
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section  4th  of  the  Act  of  January  2l8t,  1859^  it  is  provi 
that  "A  person  is  not  eligible  to  serve,  and  therefore  b 
not  serve  on  any  grand  or  petit  jury  unless  ♦  *  ♦  o 
taxable  property  and  pays  taxes  in  this  Territory/'  ' 
provision  that  a  person  shall  not  serve  as  a  petit  ji 
unless  he  is  the  owner  of  taxable  property  is  express 
cannot  be  disregarded.  The  qualification  must  exist  at 
time  he  is  offered,  and  it  does  not  satisfy  the  stai 
that  he  had  the  qualification  when  the  jury  list  was  ] 
pared.  The  necessity  of  this  qualification  is  not  obvis 
by  the  Act  of  Congress  of  June  2dd,  1874.  That  Act  c 
not  profess  to  prescribe  all  the  qualifications  of  jurors 
this  Territory,  but  only  prescribes  the  qualifications  of  tl 
who  shall  be  placed  on  the  general  list  from  which  ju; 
are  drawn.  It  provides  that  the  officers  who  prepare 
list  shall  ^'alternately  select  the  name  of  a  male  citizei 
the  United  States  and  who  has  resided  i&  the  district 
the  period  of  six  months  next  preceding,  and  who  can  r 
and  write  the  English  language."  Jurors  must  therej 
have  the  qualifications  thus  indicated,  but  they  are 
exclusive  of  other  qualifications.  If  the  statute  were  to 
regarded  in  defining  all  the  requisite  qualifications  of  jur 
it  would  result  in  allowing  jurors  to  serve  who  are  in  c 
sanguinity  with  parties;  who  are  debtor  or  creditor  to 
parties,  or  in  relation  of  guardian  or  ward,  or  had  fori 
or  expressed  opinions,  or  who  had  been  convicted  of 
infamous  crime — ^all  of  which  are  subjects  of  challenge 
express  Territorial  statute.  This  cannot  for  a  moment 
admitted  to  be  the  intent  or  effect  of  the  Act  So  far 
the  Act  of  Congress  prescribes  a  new  qualification  or  so 
as  it  covers  and  embraces  a  qualification  of  the  same  k 
as  any  contained  in  the  Territorial  laws,  it  supercedes  i 
controls  the  latter.  Thus  it  adds  a  new  qualification  t 
the  juror  must  be  able  to  read  and  write  the  English  1 
guage,  and  it  authorizes  a  juror  who  has  been  a  resid 
of  six  months,  thus  superceding  the  twelve  months'  qualit 
tion  of  the  Territorial  Act;  but  the  subject  of  ownershij 
taxable  property  is  not  embraced  in  the  Act,  and  nothing 
28 
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the  Acfe  is  inconsifitent  with  the  Territorial  law  on  that 
subject,  and  the  latt^  must  be  held  to  be  in  force.  It 
results  that  the  Court  erred  in  denying  the  challenge  of 
Mr.  Orowell. 

Ml*.  James  Lowe  was  also  called  as  a  juror,  and  being 
examined  as  to  his  qualifications,  testified  as  follows: 

Plaintiff — Do  you  know  anything  about  this  case?  A«  I 
do;  I  have  heard  it  spoken  of. 

Q.  From  what  you  have  heard,  have  yon  formed  or 
expressed  an  unqualified  opinion?    A.  I  have. 

Q.  Did  you  hear  what  purported  to  be  the  facts?  A. 
No,  I  have  not;«  I  donH  know  anything  about  it  only  what 
was  spoken  of  on  the  streets,  imd  read  ab<Mit  in  the  papers. 

Q.  Then  the  opinion  you  formed  is  an  opinion  based  upon 
that  rumor?    A*  Yes,  sir. 

Q.  Do  you  say  that  that  opinion  is  an  unqualified  one? 
A.  It  is  qualified  by  what  I  have  heard. 

Q.  Have  you  any  bias  or  prejudice  for  or  against  either 
of  the  parties?    A.  No.  sir. 

Q.  Is  there  anything  to  prevent  you  from  rendering  an 
imp»^ial  verdict?    No,  sir. 

Q<  Have  you  any  business  relations  with  either  of  the 
parties?    A.  I  guess  not;  I  donH  know  of  any. 

Q.  You  reside  in  town?    A.  Yes,  sir. 

Q.  Did  you  in  August  1872?    A.  Yes,  sir. 

Q.  You  think  you-  could  render  an  impartiial  verdict? 
A.  I  could  from  the  testimony^ 

Q.  What  did  I  understand  you  to  say  in  reply,  in  regard 
to  an  unqualified  opinion?  A.  At  the  time  when  I  heard 
of  the  case  I  formed  an  opinion;  it  was  only  based  on  the 
rumors. 

Passed  by  plaintiff. 

Defendants — I  understood  you,  Mr.  Lowe,  that  at  the 
time  you  heard  the  rumors  you  had  formied  an  opinion? 
A.  Yes,  sir. 

Q.  And  at  that  time  it  was  an  unqualified  opinion?  A 
Yes,  sir. 

Q.  Then  it  would  take  evidence  to  remove  that  opinion? 
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act  complained  of  in  this  case  at  No.  41  Commercial  street, 
when  you  went  to  execute  the  writ  now  in  your  hands.'' 
Also,  '*  State  whether  at  that  time  you  had  any  ill-will 
against  the  plaintiff/'  To  these  questions  the  plaintiff  ob- 
jected, and  the  Court  sustained  the  objection.  One  of  the 
issues  of  the  case  was  the  malice  of  the  defendants.  The 
witness,  as  defendant,  was  charged  with  maliciously  and  wan- 
tonly destroying  the  goods  of  the  Plaintiff.  It  was  incum- 
bent upon  the  plaintiff  to  prove,  and  the  right  of  the 
defendant  to  disprove,  that  the  acts  were  done  maliciously. 
Where  the  motive  of  a  party  is  thus  in  issue,  he  may  tes- 
tify to  it  himself.  If  he  should  say  his  motives  were  mali- 
cious, ij;  would  properly  inure  to  the  advantage  of  the 
plaintiff,  and  it  is  none  the  less  competent  for  him  to  dis- 
claim the  malice.  Doubtless,  a  witness  in  thus  speaking  of 
his  own  motives  may  state  as  a  fact  that  which  no  other 
witness  can  directly  and  categorically  deny,  but  the  weight 
of  the  testittiit^uy  is  for  the  jury  to  determine.  This  ques- 
tion has  been  directly  so  decided  in  New  York  and  Ohio. 
McKown  V.  Hunter,  30  N.  Y.  626;  White  v.  Tucker,  16  0. 
State,  468.  In  the  former  case  Hoogboom,  J.,  giving  the 
opinion  of  the  Court  of  Appeals,  and  speaking  of  several 
cases  previously  decided  embracing  the  same  principle,  says: 
''These  cases  go  vei^Jr  far  to  establish  the  general  principle 
that  where  the  motion  of  a  witness  in  performing  a  particu- 
lar act  or  making  a  particular  declaration  becomes  a  material 
issue  in  a  caus^,  or  reflects  important  light  upon  such  issue, 
he  may  himself  be  sworn  in  regard  to  it  notwithstanding  the 
diminished  credit  to  which  his  testimony  may  be  entitled 
as  coming  from  the  mouth  of  an  interested  witness." .  We 
are  of  the  opinion  that  the  questions  were  proper  and  that 
they  should. have  been  allowed. 

It  appears  from  the  record  that  the  Court  charged  the 
jury,  "that  the  defendatots,  Jeter  Clinton,  John  D.  T. 
McAllister,  Wm.  Hyde  and  Charles  Crowe  have  admitted  by 
their  answers  in  this  case  that  they  destroyed  the  property 
of  the  Plaintiff,  and   in   order  to  escape  liability  therefor 
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thoy  must  show  that  their  acts  in  destrojrmg  were  lawfol," 
and  this  is  assigned  for  error.  No  -snch  express  admission  is 
found  in  any  of  the  answers.  Upon  inspeotion  of  the  answer 
of  Jeter  Olinton  we  find  this  denial :  ''  Ba,  this  Defendant^ 
further  denies  that  he,  this  Defendant,  on  -the  29th  day  of 
August,  1872,  or  at  any  other  time,  fit  No.  17,  Gommeroial 
street,  in  Salt  Lake  Gity,  in  said  county  and  Territory,  or 
at  any  other  place,  wantonly  or  malicioasly  or  otherwise, 
deertroyed  or  took  and  carried  away  the  personal  goods  of 
the  Plaintiff  deeoribed  in  the  oomplaint,  or  any  part  thereof.^' 
Similar  language  is  used  in  denying  that  he  employed  or 
assisted  the  other  Defendants  to  do  the  acts  eoo^plained  of. 
This  denial  is  full  axrd  explicit,  and  surely  puts  in  ksue  the 
averments  of  the  complaint  to  which  they  were  directed. 
It  is  probable,  however,  tdiatthe  instruction  was  asked  and 
giTSfu  upon  the  theory  that  the  xoatter  attempted  to  be  set 
up  by  way  of  justification,  and  avoidanee  was  inoonsktent 
with  the  denials,  and  should  be  regarded  as  an  admismon  of 
the  destruction  of  the  property.  But  this  theory  is  unten- 
able. If  inconsistent  defenses  are  set  up  in  answer,  advanti^ 
cd!  it  must  be  taken  by  motbn  or  -demurrer,  otherwise  the 
d<feot  is  waived,  and  at  the  trial  the  party  masj  relj  upon 
both  defenses.  See  Kiink  v.  Oohen,  13  Oal.  623;  and 
Uridiae  v.  Morrell,  25  Oal.  21,  whme  this  ^point  is  directly 
ruled.  Also  Bell  tf.  Brown,  .22  Oal.  671;  and  Stiles  v.  Oam- 
stock,  9  Howsord  48.    The  instniotiou  was  erroneoas. 

The  defendant  asked  this  instruction :  "  The  pleadings 
contain  'no  admission  of  the  rsime  of  the  jHroperl^  in 
question,  and  there  can  be  no  reeofvesy  in  aayeyemt  beyond 
the  amount  of  damages  actually  proved,''  which  insirno- 
tion  Jwas  >reliised  and  the  refusal  is  assigned  for  error. 
An  examination  of  the  auswers  shows  that  the  deniab 
of  value  were  simply  a  cUnial  of  the  value  alleged,  $6^457, 
without  any  words  of  deuiul  as  to  any  less  valn^  -except- 
ing 'that  the  value  of  a  diamond  ring  was  speoific- 
ally  .put  in  issue.  Under  Tuks  of  pleading  like  our  own 
it  is  held  by  &e  Supreme  Oomrt  of  OaKfornia  that  a  denial 


of  mlae,  or  of  damBga  Id  the  precise  aaiount  alleged  with- 
out more,  raises  no  isene.  Hoaeton  v.  F.  &  C  G.  T.  B. 
Co.,  4S  Oal.  550;  Higgins  v.  Mortel,  18  Gal.  330;  Patter- 
Bon  *.  Blf,  19  Oal  ^8.  The  case  of  Hoastoa  v.  T.  &  0.  C. 
T.  B.  Co.  was  an  aotioa  of  tort  in  which  damages  were 
alleged  in  eight  hoodred  dollani,  and  the  Defeodante  deoied 
in  these  words:  "Tbej  deny  that  Plaintiff  has  sufFered 
damages  in  the  anm  of  eight  hundred  dollars."  No  proof 
of  damages  was  given,  and  the  Plaintiff  had  jadgment  for 
tSOO.  On  an  appeal  the  Supreme  Oourt  said:  "No  proof 
of  damages  was  required'  as  no  issue  was  made  oa  tbat  point. 
A  denial  that  the  Plaintiff  has-  saffered  damage,  in  ^e 
exact  sum  claimed  by  him,  is  insufficient."  There  was  no 
error  in  refusing  the  instruction. 

The  instrnction  of  the  Court  to  the  effect  that  the  war- 
rant issued  by  Clinton  to  McAllister  was  no  justiflcatioD 
for  the  destruction  of  the  property,  was  correct  The  sup- 
posed' writ  was  Toid  on  its  face.  It  directed  the  deetnio- 
tion  of  property  which  wae  not  authorised  by  any  ?alld  law- 
or  ordinance.  The  declaration  of  magna  oharta-  incorpo- 
rated as  part  of  the  fundamental  law  of  the  land  by  the 
Sixth  Article  of  Amendment  to  the  Gonstitution,  that  "No 
person  shall  be  deprived  of  life,  liberty  or  property  without 
due  process  of  law,"  in»  clearly  violated.  Saying  nothing 
of  the  right  under  proper  statutes  and  doe  modes  of  adjnd- 
ication  to  destroy  the  immediate  inetrnments  and  devicea 
of  gambling,  the  private  household  goods  of  a  criminal  can- 
not be  deemed  to  be  affected  by  the  crimes  or  misconduct 
of  their  owner,  and  criminals  ae  well  as  honest  men  are 
entitled  to  the  protection  of  the  law  in  their  rights  of  per^ 
son  and  property. 

It  is]  snggeeted  that  the  Defendants  cannot  have  been 
prejudiced  by  the  errors  referred  to,  and  therefore  the  ver- 
dict should  not  be  disturbed;  but  we  do  not  know  and  can- 
not aseertain  from  the  record  that  the  errors  are  not  preju- 
dicial, fbr  the  record  nowhere  shows  that  the  evidenoe  con- 
tained in  the  statement  was  aU  the  evidence  introdaced  in 
the  trix'.     When  error  intervenes,  it  follows  that  there  is 


prejndice,     nnlesa    the    contrary    ia    also   shown   from   the 
record, 

We  have  thus  adverted  to  those  questions  presented  by 
the  record  most  likely  to  be  of  importance  on  a  retrial  of 
the  cause;  and  for  the  errors  referred  to,  the  j'ndgment  ia 
reTersed,  the  verdict  set  aside,  and  the  oanse  ramanded  for 
trial  de  novo. 

D188BNTINO  Oplhion. 

B0REUA.1T,  J.,  delivered  the  following  opinion,  dissenting 
from  a  majoritj  of  the  Court: 

In  the  opinion  jnst  read,  it  is  held  that  the  Gonrt  below 
committed  four  errors,  for  which  its  judgment  shonld  be 
reversed. 

Two  of  the  errors  have  reference  to  challenges  to  jurymen 
Orowell  and  Lowe.  The  challenge  of  Lowe  was  not  in  my 
opinion  good,  and  the  Court  committed  no  error  in  over- 
mling  it.  The  juryman  had  no  opinion,  and  not  such 
opinion  as  he  or  any  one  would  act  upon  in  the  usual  affairs 
of  life.  People  v.  Beynolds,  16  Cal.  128.  The  other 
challenge  (the  one  to  Croweil)  may  be  good.  But  if  we 
consider  both  of  these  challenges  good  yet  the  Defendants 
waived  all  their  objections  to  these  jurymen  by  not  trying 
to  get  clear  of  them  by  peremptory  challenge.  The  record 
does  not  show  that  Appellants  had  eshaueted  their  peremp- 
tory oballenf^s,  and  until  they  do  this  they  have  no  right 
to  complain,  Graham  &  Waterman  on  New  Trials,  p.  468. 
Whitaker  v.  Carter,  4  Iredell  461.  See  also  Fish  v.  The 
State,  6  Mo.  426.  This  is  a  civil  action,  and  a  party  may 
waive  more  tbaa  in  a  criminal  case. 

A  third  error  is  said  to  be  the  refusal  of  the  Court 
below  to  allow  witness,  Iljdc,  to  be  asked  in  reference  to 
whether  he  had  any  malice  in  dtBtroiiug  the  property. 
I  cannot  see  that  tbis  refusal  was  improper.  Hyde  had 
admitted  tbat  he  had  done  the  acts  complained  of.  then 
if  ench  acts  of  deetmction  be  not  lawful,    the  law  concla- 
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abate  said  house — and  ^'  that  the  wrongs  and  in  juries  herein 
justified  are  the  same  wrongs  and  injuries  complained  of  by 
the  plaintiff.'^  These  are  in  my  mind  express  admissions. 
Here,  then,  we  find  inconsistent  positions  taken  in  the  cause 
of  defense.  Both  poiitions  taken  by  Defendants  cannot  be 
true,  and  a  pleading  should  always  be  taken  most  strongly 
against  the  pleader.     This  is  a  long  settled  rule. 

Upon  the  whole  case,  therefore,  for  the  reasons  given 
above,  I  am  unable  to  unite  with  the  majority  of  the  Court 
in  reversing  the  judgment  of  the  Court  below* 


THE    UNITED    STATES,  Respondents,  v.  GEOBQB 

KEYNOLDS,   Appellant. 

(See  Same  Case,  Post.) 

Religious  Cokyictions  Cannot  Excuse  Cbihb.— On  the  trial  oi 
Defendant  for  the  crime  of  Polygamy,  evidence  was  offered  by 
him  to  show  that  polygamous  marriage  was  a  part  of  his  religion; 
heidt  such  evidence  not  admissible  and  has  no  foundation  for  its 
admission  in  either  justice,  reason  or  law. 

Number  of  Persons  Constituting  a  Grand  Jury.— The  Act  of 
Congress  commonly  called  the  "Poland  Bill,*'  does  not  fix  the 
number  of  persons  that  shall  constitute  a  Grand  Jury.  Nor  does  it 
hy  express  terms  or  by  implication  repeal  the  existing  Territorial 
laws  fixing  the  number  of  persons  that  shall  constitute  the  Grand 
and  Petit  juries  in  the  District  Courts.  (See  18  Wallace  484),  also 
(People  V.  Green,  Ante  11.) 

Laws  not  Inconsistent. — A  law  which  declares  that  the  numbei 
necessary  to  couistitute  a  Grand  Jury,  is  not  inconsistent  with  a 
law  which  provides  the  mode  of  procuring  tlie  number  out  of 
which  to  compose  the  jury. 

Number  Requisite  for  a  Grand  Jury.— Under  the  "Poland 
Bill "  and  the  existing  Territorial  laws,  a  Grand  Jury  must  be 
composed  of  fifteen  members. 

Juror  when  Incompetent  from  Conscientious  Scrum-bb.— A 
person  who  has  conscientious  scruples  against  indicting  peroons 
for  the  crime  of  polygamy,  is  wholly  incompetent  to  serve  as  a 
Grand  Jiuror  in  tlie  investigation  of  such  charge.  The  same  rule 
applies  to  his  competency  to  sit  upon  a  petit  jury. 

Court  can  Summon  Aduitional  JuRons.~If  from  any  cause  the 
iurars  summoned  prior  to  the  term  do  not  appear,  the  Conit  is 


jary  ia  to  be  drawn  for  any  term  the  jndge  of  the  District 
Court  shall  give  public  notice  thereof,  ard  shall  prpfide  at 
the  drawing;  and  that  the  Clerk  shall  put  the  two  h^tndred 
names  on  eeparate  Blips  of  pajwr  and  phice  tliem  in  a  cov- 
ered box  and  thoroughly  mix  and  mingle  them,  and  that 
thereupon  the  United  States  Marelial  shjiU  draw  from  the 
"box  Buch  number  of  names  as  miiy  have  previous! j  been 
directed  by  said  judge,"  the  Grand  Jury  to  be  drawn  first; 
that  a  venire  shall  issne  and  the  persons  whose  nain<?B  aie 
thus  drawn  shall  be  duly  Bnmmoned'  before  the  term  of 
Court;  and  that  "the  Jurors  so  drawn  and  anmmoncdBhall 
constitute  tho  regular  Grand  and  Petit  juries  for  the  tenn 
for  alt  cases."  It  was  nnder  this  Act  that  tiie  Gi'and  Jdij 
which  found  the  indictment  was  procured. 

Let  UB,  then,  first  consider  how  the  )aw  etood  st  the 
passage  of  this  Act.  In  the  well-known  case  of  Clinton  t. 
Engelbrecht  (13  Wallace),  the  Supreme  Court  of  the  United 
States,  after  referring  to  the  power  of  tha  Legielatare  is 
extending  to  rightful  subjecta  of  legiBlation,  say,  "The 
method  of  procuring  jurors,  for  the  trial  of  cases  is  •  * 
a  rightful  subject  of  legislation,  aud  the  whole  matter  of 
selecting,  impaneling  and  summoning  juries  is  left  to  the 
Territorial  legislatui'e;"  and  further  that  "  the  action  ot  the 
Ijegislatures  of  all  Territories  has  been  in  conformttj 
with  this  conBtruction;  and  still  further,  in  another  part  of 
the  opinion,  "  that  the  whole  subject  matter  of  jurois  in 
the  Territories  ib  commitled  to  Territorial  regulation." 

The  general  jury  laws  of  the  United  States  are  not  bj 
express  words  made  applicable  to  tho  Territorial  Courte,  and 
if  they  are  to  be  considtred  applicable  thereto,  it  can  only 
be  so  upon  the  theory  that  these  Territorial  District  Coorts 
are  United  States  Courte.  In  the  case  of  Clinton  v.  EDgel- 
brecht  referred  to.  Chief  Justice  Chase,  in  ppfakingof  such 
a  theory  and  of  the  action  of  the  Territorial  District  Court 
in  selecting  juries  under  the  United  States  jury  laws,  said, 
"We  are  of  the  opinion  that  the  Court  erred,  both  in  ita 
theory  and  in  its  ar'tion;"  and  in  speakiriff,  in  the  Bame  c«W, 
of  the  Judiciary  Act  of  1789,  he  says,  "The  regulatiooB  of 
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that  Act  in  regard  to  the  selection  of  jurors  have  no  reference 
whatever  to  Territories.  They  were  framed  with  reference 
to  the  States,  and  cannot  without  violence  to  the  rules  of 
construction  be  made  to  apply  to  Territories  of  the  United 
States.  For  similar  reasons  no  Act  of  Congress  respecting 
juries  in  United  States  Courts,  enacted  subsequent  to  the 
Act  of  1789,  could  be  made  to  apply  to  the  Territorial 
Courts,  unless  by  some  express  provision  to  that  effects  It 
is  not  shown,  nor  do  we  believe  that  it  is  claimed,  that 
any  such  provision  exists." 

The  position  of  the  Supreme  Court  of  the  United  States. 
BO  broadly  laid  down,  as  bc'fore  stated,  is  as  we  conceive, 
well  supported  by  the  reasoning  of  the  same  Court  in  the 
subsequent  case  of  Hornbuckle  v.  Toombs  (18  Wall).  ' 

When  the  Act  of  Congress,  termed  the  "Poland  Bill," 
was  passed,  the  Territorial  jury  laws  and  the  United  States 
jury  laws  were  the  same  as  when  these  decisions  of.  the 
Supreme  Court  of  the  United  States  were  rendered.  We 
cannot,  therefore,  in  the  face  of  the  opinion  of  the  highest 
tribunal  of  the  nation  to  tlie  contrary,  say  that,  at  the 
passage  of  the  Act  of  Congress  referred  to,  the  general  jury 
laws  of  the  United  States  were  applicable  to  Territorial 
Courts.  The  question  then  arises,  did  this  Act  of  Congress 
change  the  rule?  It  certainly  changed  the  rule  so  far  as 
the  two  acts  are  inconsistent.  It  cannot  be  said  that  that 
Act,  however,  Qxes  the  number  necessary  to  constitute  a 
Grand  Jury.  If  the  panel  drawn  by  the  order  of  the  judge 
determines  the  number,  then  it  likewise  fixes  the  number 
of  the  Petit  jury.  The  language  is  alike  in  respect  to  both. 
If  this  construction  be  correct,  a  Grand  Jury  of  thirty  or 
any  other  number,  less  than  two  hundred,  could  be  a  legal 
Grand  Jury  in  this  Territory.  Could  Congrees  ever  have 
intended  any  such  thing?  It  is  but  reasonable  to  suppose 
that  if  Congress  had  intended  to  fix  the  number,  it  would 
have  said  so,  and  not  left  it  to  vague  supposition.  The 
purpose  evidently  was  to  allow  the  judge  to  fix  thfi  number 
necessary  to  be  drawn,  out  of  which  to  form  the  jury,  the 
jury  to  be  of  the  number  as  then  established  by  law. 
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It  is  claimed  that  if  the  United  States  jury  law  be  not 
applicable^  nor  the  uumber  of  the  jury  be  allowed  to  be  fixed 
under  the  "  Poland  Bill,"  yet  that  the  act  went  far  enough 
to  repeal  the  Territorial  law  in  respect  to  the  number  of 
the  Grand  Jury  and  allowed  the  Oommon  Law  to  rise  up  to 
control  the  matter.  This  position,  of  course,  can  only  be 
maintained  upon  the  ground  that  the  repeal  is  by  implica- 
tion merely.  Such  repeals  are  not  favored,  and  will  not 
be  declared  to  exist  except  in  case  of  inconsistent  or  incom- 
patible enactments.  We  are  unable  to  perceive  any  incon- 
sistency or  incompatibility  between  the  Territorial  statute 
fixing  the  number  of  the  Grand  Jury  and  this  Act  of  Con- 
gress. The  Territorial  statute  seems  rather  to  fill  and  supply 
a  place  not  covered  by  the  Act  of  Congress.  A  law  which 
declares  the  number  necessary  to  constitute  a  Grand  Jury 
is  not  inconsistent  with  a  law  which  merely  provides  the 
mode  of  procuring  the  number  of  jurors  out  of  which  to 
compose  the  jury.  The  laws  are  entirely  reconcilable  and 
consistent,  and  it  is  the  duty  of  the  Court  to  declare  that 
both  of  them  shall  stand. 

So  far  as  the  Act  of  Congress  goes  it  becomes  exclusive 
as  to  all  that  it  properly  embraces,  and  if  Congress  is  to 
be  considered  as  having  in  this  Act  legislated  upon  the 
question  of  the  number  of  the  Grand  Jury,  then  of  course 
the  Territorial  Legislature  is  precluded  from  doing  so.  If 
that  Act  supersedes  the  Territorial  law  now  on  the  statute 
book  as  to  the  number  of  the  jury,  it  would  likewise 
exclude  any  future  legislation  upon  the  subject  by  the 
Territorial  Legislature.  But  the  Supreme  Court  of  the 
United  States  say,  that  full  authority  concerning  this  mat- 
ter was  given  to  the  Territorial  Legislature  by  the  "Organic 
Act."  We  cannot  say,  therefore,  that  this  positive  author- 
ity given  by  the  "Organic  Aof*  is  negatived  by  implica- 
tion, when  the  Act  of  Congress  does  not  embrace  the 
point. 

Undei*  all  proper  rules  of  construction,  therefore,  we 
are  forced  to  the  conclusion  that  we  must  resort  to  the 
Territorial  statute  to   ascertain   the  proper  number   for  a 


Term,  1875.  The  United  States  v.  Reykolds. 

Brand  Jury.  The  statute  declares  fifteen  to  be  the  ] 
number  and  does  not  authorize  a  Grand  Jury  of  any 
number.  The  Grand  Jury  \?hich  found  the  indictm< 
the  ease  before  us,  having  been  composed  of  twenty 
members  instead  of  fifteen,  was  not  such  a  Grand  Ji 
the  law  requires,  and  by  not  being  properly  constitute 
action  became  vitiated. 

There  are  sonie  minor  points  in  the  case  which  p( 
we  should  notice.  One  of  the  parties  appearing  as  < 
Juror  stated,  upon  his  voir  dire,  in  answer  to  a  qu 
by  the  prosecution,  that  he  had  conscientious  scrui^les  a 
indicting  persons  for  violation  of  the  law  of  the  1 
States  of  1862,  against  polygamy.  On  that  ground  h 
challenged  for  cause,  the  challenge  sustained  and  the 
discharged  and  not  sworn  upon  the  Grand  Jury, 
action  of  the  Court,  in  excluding  this  party  from  the 
is  assigned  for  error. 

A  person  who  upon  his  conscience  could  not  find  i 
ments  under  a  law,  would  not  make  a  good  juryni 
enforce  that  law.  And  if  all  members  or  a  majorit! 
Grand  Jury  had  like  scruples,  that  ancient  and  ven 
body  would  not  only  become  useless,  but  also  an  al 
hindrance  to  the  enforcement  of  the  law.  A  party  1 
these  conscientious  scruples  would,  if  sworn  upon  the  I 
Jury,  have  to  commit  moral  perjury.  He,  upon  oat  I 
mits  that  his  conscience  forbids  Lis  aidiDg  in  the  eii 
ment  of  a  specific  law,  yet  as  a  Grand  Juryman  he  • 
to  go  counter  thereto,  and  enforce  the  law.  Such  a 
would  be  wholly  incompetent  to  sit  upon  a  petit 
And  the  same  ground  which  would  exclude  him  froi 
Grand  Jury,  would  also  exclude  him  from  the  petil 
(Wharton's  Am.  Grim.  L.  S.ec.  469;    Burr's  trial.  Sec 

We  think  there  was  no  error  in  the  exclusion  of  th 
from  the  jury. 

It  is  claimed  that  the   drawing  and   summoning  oj 
of  the  Grand  Jurors  after  the   beginning  of  the  ten; 
error.     So  far  as  the  drawing  and  summoning  of  juror  • 
the  number  of  fifteen  had  been  obtained,  it  waB  errci 
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80  long  as  that  number  was  not  exceeded  on  the  jury  there 
was  no  error.  If,  from  any  cause^  the  jurors  summoned 
prior  to  the  term  do  not  appear,  the  Court  is  authorized, 
under  the  act  referred  to,  to  have  such  additional  number 
summoned  as  the  Court  may  deem  necessary  to  complete 
the  panel.  If  those  thus  drawn  do  not  appear,  the  Court 
is  not  compelled  to  delay  indefinitely,  but  can  order  the 
drawing  of  still  a  further  number^  if  necessary,  to  complete 
the  panel. 

It  is  likewise  asserted  that  one  of  the  jurors  did  not  pay 
taxes.  He  had  taxable  property,  however,  and  was  ready  to 
pay  taxes.  If  he  was  not  assessed  and  not  thus  allowed  to 
pay  taxes,  it  was  not  his  fault,  and  he  cannot  be  excluded 
from  the  jury  box  for  failing  to  pay  taxes. 

All  of  the  objections  respecting  the  constitution  of  the 
jury  were  raised  by  the  Appellant  by  pleas  in  abatement. 

The  judgment  of  the  Court  below  is  reversed,  and  the 
cause  remanded  to  the  Court  below,  with  instructions  to  set 
the  verdict  aside  and  quash  the  indictment. 

Lowe,  C.  J.,  concurs, 

Emerson,  J.:  The  only  doubt  in  my  mind  in  connection 
with  this  case  was  in  reference  to  the  constitution  of  the 
Grand  Jury,  but  upon  a  more  critical  examination  of  the 
subject,  I  very  cheerfully  concur  in  the  result  arrived  at. 


HENBY  THOMAS,  Appellant,  v.  THE  UNION  PACIFIC 

R.  R.  CO.,  Eespondent. 

Action  by  Father. — A  father  cannot  maintain  an  action  at  Com- 
mon Law  for  the  death  of  his  son  occasioned  by  negligence. 

The  Common  Law  in  Utah.— The  Common  Law  recognized  as 
furnishing  the  measure  of  personal  rights  and  the  rule  of  judicial 
decision  in  thia  Territory.  (See  ante  People  v.  Green,  and  First 
National  Bank  v.  Kiuner.) 

Appeal  from  the  Third  District  Court. 
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The  facts  appear  in  the  opinioiu 
tT".  (7.  Hemingray,  for  Appellant. 
Hempstead  £  Kirkpatrick,  for  Sespondeni. 

LqwBj  0.  J.y  delivered  the  Opinon  of  the  Court* 

Complaint  shows  that  Joseph  Thomas  was  the  m: 
of  the  Plaintiff;  that  on  the  27th  of  October,  1869, 
a  passenger  on  the  Defendant's  railroad  train,  and 
the  negligence  of  the  Defendant  and  its  servants  tl 
collided  and  the  son«  was  instantly  killed.  The  ac1 
to  recover  damages  for  loss  of  the  son's  services,  fc 
expenses,  and  for  general  damages, 

Demnrrer  to  the  complaint  was  sustained,  and  ji 
rendered  for  the  Defendant,  from  which  the  Plaintiff 
and  the  question  is  whether  upon  the  above  facts  th 
can  be  maintained.  That  the  death  of  a  person  cai 
another  does  not  give  rise  to  a  cause  of  action  in  i 
is  a  settled  doctrine  of  the  Common  Law.  The 
the  point  are  numerous,  of  which  the  following  are 
Higgins  V.  Butcher,  Yelverton  89;  Baker  v.  Bolton, 
493;  Carey  v.  Berkshire  R.  R.  Co.,  1  Cush.  476;  T 
V.  Panama  R.  R.  Co.,  23  N.  Y.  465;  Quinn  v.  M« 
N.  Y.  432;  Kramer  v.  Street  R.  R.  Co.,  25  C 
Osborn  v.  Gillett,  Court  of  Exchequer,  Hilary  Tern 
(Law  Rep.  for  March  1873,  London,  p.  88.)  In  I 
Bolton,  supra,  Lord  Ellen  borough  said:  "  In  a  Ci^ 
the  death  of  a  human  being  cannot  be  complained  • 
injury,**  and  this  doctrine  has  ever  since  been  u: 
followed.  The  case  of  Ford  v.  Monroe,  20  Wei 
which  was  to  the  contrary,  was  subsequently  disapp 
the  Court  of  Appeals.  Pack  v.  The  Mayor  of  Ne^ 
3  Comst.  493.  The  particular  case  of  the  claim  for 
ery  by  the  father  for  loss  of  services,  from  the  tim 
death  of  his  minor  child  to  the  period  of  majorityj 
expenses  of  burial,  ha^  been  held  to  be  within  the 
rule  as  above  stated.  This  question  was  directly 
30 
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cated  in  the  case  of  Osborn  v.  Qillett,  above  cited,  in  wKich 
the  Court  of  Exchequer  held  that  the  special  damages  for 
loss  of  services  and  for  burial  expenses  were  not  recoverable 
at  Common  Law.  To  the  same  effect  is  Qninn  v.  Monroe, 
16  N.  Y.  432. 

As  to  the  reasonableness  of  this  doctrine  it  would  be  use- 
less  to  speculate.  It  is  so  firmly  established  that  we  cannot 
disregard  it  unless  we  ignore  the  Common  Law  as  a  mle 
of  decision.  While  this  is  conceded  by  the  Plaintiff  to  be 
the  rule  of  the  Common  Law^  it  is  insisted  that  as  the  case 
is  res  nova  here,  we  are  at  liberty  to  adopt  a  different  mle 
if  suflflciently  commended  to  our  judgment.  We  do  not 
think  so. 

Although  the  Common  Law  has  not  been  adopted  in  this 
Territory  by  any  Statute,  we  entertain  no  doubt  that  it 
should  be  regarded  as  prevailing  here,  so  'far  as  it  is  not 
incompatible  with  our  situation  and  government,  and  that 
it  is  to  be  resorted  to  as  furnishing  to  that  extent  the  meas- 
ure of  personal  rights  and  the  rule  of  judicial  decision. 
Such  is  practically  the  extent  of  its  adoption  ani  recogni- 
tion in  the  Federal  Courts  and  in  the  several  States,  although 
it  has  been  reached  in  some  instances  by  enactment,  and 
in  some  of  the  States  and  in  the  Federal  Courts  by  course 
of  judicial  decision. 

At  the  May  Term,  1874,  this  Court  held,  in  the  case  of 
the  First  National  Bank  of  Utah  v.  Kinner,  Emerson,  J., 
giving  the  -opinion  of  the  Court,  that  the  Common  Law 
was  a  part  of  the  Law  of  this  Territory,  and  the  prop- 
osition cannot  be  regarded  as  doubtful  or  requiring  special 
elaboration. 

For  a  full  and  satisfactory  statement  of  the  extent  and 
principles  upon  which  the  Common  Law  has  been  adopted 
in  this  country,  and  inferentially  applicable  to  this 
Territory,  see  Kent's  Com.  vol.  1,  p.  843  and  472;  Rail- 
road Co.,  V,  Keary,  8  0.  St.  201-5;  Drake  r.  Rogers,  13 
0-  St.  28. 

Questions  arising  under  the  Statute  of  Limitations  hare 
been  argued  in  this  case,  but  they  are  the  same  as  those  in 
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the  case  of  Thomas  &  Wife  v.  U.  P.  B.  R.,  decided  at  the 
present  term. 

There  was  no  error  in  sustaining  the  demurrer  to  the  com- 
plaint, and  the  judgment  of  the  District  Gonrt  is  affirmed. 


HENRY  THOMAS  and  WIFE,  Appellants,  v.  THE  UNION 

PACIFIC  E.  E.  CO.,  Respondent. 

Bsa  15  AND  17  OP  Limitation  Acrr.— The  term  "liability,"  as 
used  in  Sections  15  and  17  of  the  Limitation  Act,  does  not  extend 
to  tort 

Action  fob  Damages  when  Barbed. — ^An  action  by  a  passenger 
against  a  carrier  to  recover  damages  for  in jui'ies  received  through 
the  negligence  of  such  carrier,  not  having  been  specially  provided 
for  in  the  Limitation  Act,  is  'embraced  under  the  general  provi- 
sion of  section  twenty,  and  must  be  commenced  witliin  four  years 
after  the  cause  of  action  shall  have  accrued. 

Appeal  from  the  Third  District  Court. 
The  facts  appear  in  the  Opinion* 
J,  G.  Hemingray,  for  Appellants. 
Hempstead  &  KirTcpatHcky  for  Respondent. 

BoBEMAK,  J.>  delivered  the  Opinion  of  the  Conrt. 

This  is  an  action  by  husband  and  wife  against  a  common 
carrier  for  injuries  sustained  by  the  wife  by  reason  of  the 
negligence  of  the  carrier. 

The  Defendant  (the  Respondent),  demurred  to  the  com- 
plaint upon  two  grounds,  viz.: 

Firat — Misjoinder  of  parties  plaintiff,  and 

Second — The  Statute  of  Limitations. 

The  demurrer  was  sustained  and  the  suit  dismissed. 

In  this  Court  the  Respondent  abandons  the  first  ground, 
and  relies  entirely  upon  the  Statute  of  Limitations,  claim- 
ing that  the  action  was  barred  by  the  two  years  provision  of 
Section  17  of  Statute.     (Utah  Laws  of  1872,  p.  22,  Sec.  17.) 


rii 
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BENJAMIN   BACHMAN,   liespondent,   v.   SMITH   & 

THOMPSON,  Appellants. 

Record  on  Appeal  from  Judgment. —On  an  appeal  from  a  judg- 
ment, papei*s  and  files  of  the  Court  below  attached  to  the  Judg- 
ment Roll  will  not  be  considered,  unless  they  are  incorporated  in 
a  statement,  as  provided  for  in  Sees.  195  and  830  of  the  Practice 
Act. 

RECX3BD,  How  Made  Up.— Merely  attaching  a  mass  of  papers  and 
files  to  the  Record,  does  not  by  any  means  make  such  papers  part 
of  the  Record  on  Appeal. 

Appeal  from  the  First  District  Court. 

The  facts  appear  in  the  opinion. 

0.  jP.  Strickland y  for  Respondent. 

Aslihrooh  S  Lovell,  for  Appellants. 

Lowe,  0.  J.,  delivered  the  opinion  of  the  Court. 

A  number  of  questions  involving  supposed  irregularities 
and  erroi's  in  this  case  are  urged  upon  the  attention  of  the 
Court  by  Counsel  for  Appellants;  but  we  find  ourselves 
unable  to  consider  them,  as  they  are  not  presented  by  the 
Record.  A  mass  of  papers  constituting  the  files  of  the  case 
in  the  Court  below,  have  been  attached  to  and  sent  up 
with  the  Judgment  Roll,  but  they  do  not  by  that  means 
become  a  part  of  the  record.  What  constitutes  the  Judg- 
ment Roll  is  specifically  presc  ibed  by  Sec.  203  of  the  Prac- 
tice Act,  and  whatever  else  the  Appellant  desires  to  bring 
into  the  Record  on  Appeal  from  a  judgment,  must  be  made 
a  part  of  the  Record  by  a  statement  as  provided  in  Sees. 
195  and  330  of  the  Practice  Act.  As  this  has  not  been 
done  in  the  present  case,  we  can  consider  nothing  but  the 
Judgment  Roll,  and  in  that  we  find  no  error. 

The  complaint  states  a  cause  of  action;  both  Defendants 
were  duly  served  with  process.  An  answer  was  filed  by  one 
of  the  Defcu«IanU.  The  t.ial  was  regularly  had  before  the 
Judge  of  the  Court,  the  Record  showing  that  both  the  De- 
fendants were  present  by  Counsel,  and  specifically  waived  a 
trial  by  jury. 
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The  judgment  follows  the  complaint,  and  is  within  the 
scope  of  its  averments. 

Whether  the  Court  erred  in  entering  a  default  against  the 
Defendant  Smith,  or  in  refusing  to  set  the  same  aside,  or  in 
its  findings  of  facts^  or  in  refusing  a  new  trial,  are  questions 
not  presented  hy  the  Judgment  Boll,  and  which  we  cannot 
consider. 

The  judgment  is  afirmed. 

Ehb£S0K>  and  Bobemak,  J.  J.,  concurred. 


THAOKARA,  BUCK  &  CO.,  Respondents,  v.  BEID,  KIN- 
SEY  AND  GBEELEY,  Co-Partners,  &o..  Appellants. 

Allegation  on  Information  and  Belief.— When  the  Plaintiffs 
are  non-reBidents,  and  their  complaint  is  verified  by  their  Attor- 
ney, an  allegation  of  the  facts  of  Plaintiffs*  Go-partnership 
capacity,  "on  information  and  belief,"  is  sufficient. 

Demurrer  for  Ambiguity,  When  Proper.— The  7th  Canse  of 
Demurrer  under  Section  40,  of  the  Code  **that  the  complaint  is 
ambiguous,  &c.,"  has  no  reference  to  the  mode  of  alleging  facts 
ui)on  information  and  belief,  and  a  complaint  is  not  ambiguous 
or  evasive  by  reason  of  the  single  fact  that  allegations  are  made 
on  information  and  belief. 

Verification  by  One  Not  a  Party.— Pleading  must  be  in  &e 
name  of  the  party,  but  may  be  in  such  form  as  to  be  truthfully 
verified  by  the  Attorney  within  the  limits,  and  under  the  circum- 
stances provided  by  the  Code. 

Appeal  from  the  Third  District  Court 

The  facts  appear  in  the  opinion* 

J".  C7.  Hemingray,  for  Appellants. 
Marshall  <&  Eoyle,  for  Bespondents. 

Lowe,  0.  J.,  delivered  the  opinion  of  the  Court. 

The  action  was  upon  an  account  stated.  The  alleged 
errors  arise  upon  the  OTerruling  of  the  Defendants'  de- 
murrer to   the   complaint.      The   complaint  commences  in 
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these  words:  ''Plaintiff,  complaining  of  the  Defc 
upon  their  information  and  belief  allege/^  following 
are  appropriate  averments  of  the  partnership  capa< 
the  Plaintiffs  and  Defendants^  and  the  necessary  f 
show  a  good  canse  of  action.  The  demurrer  is  npc 
alleged  grounds: 

1st.  That  the  complaint  does  not  state  facts  suffi( 
constitute  a  cause  of  action;  and, 

2nd.  That  the  complaint  is  ambiguous  and  uncei 
this,  that  all  the  allegations  appear  to  be  made 
information  and  belief,  which  is  claimed  to  be  evasi 

The  first  ground  of  demurrer  is  obviously  not  well 
as  all  the  averments  that  go  to  make  up  the  cause  of 
are   fully    stated.    Reliance    is   principally   had   up 
second  ground,  and  it  is  insisted  among  other  thin^ 
as  the  fact  of  Plaintiffs'  partnership  capacity  is  a  fac 
from  its  nature  must  be  within  the  knowledge  of  the 
iffs,  it  should  be  positively  alleged,   and   that  omit 
do  so  is  evasive.     The  complaint  is  verified  by  an  A 
of  the  Plaintiffs,  and  is  in  form  and  substance  sue] 
prescribed  by  Sec.  55  of  the  Practice  Act,  and  sho^ 
the  Plaintiffs  were  non-residents  of  and  without  the 
The  Code  evidently  contemplates  that  under  such 
stances  the  verification  of  a  pleading  may  be  made 
Attorney  of  the  party.    But  if  the  Attorney  is  not  pe 
cognizant  of   the   facts   alleged,  he   can  only   verif; 
information   and  belief.      The  pleading  must  run 
name  of  the  party,  who  must  appear  to   be   the  al 
of  the  party  to  the  suit.    The  Attorney  can  not  p 
his  own  name  for  the  party. 

It  does  not  seem  to  be  doubted  but  that  a  par 
verifies  his  own  complaint  may  distinguish  between 
the  pleading  alleged  on  knowledge,  and  those  alle 
information  and  belief,  and  there  seems  to  be  no  reaso 
the  complaint  is  to  be  verified  by  the  Attorney,  why  th 
ing  may  not  also  distinguish  on  its  face  the  facts  as  1 
knowledge  or  on  information  and  belief. 

The  pleading  itself  must  be  in   the  name   of  the 


bnt  may  be  in  stich  form  as  to  be  truthfully  verified  by 
the  Attorney  within  the  limits  and  nnder  the  circnmslances 
provided  by  the  Statute,  Kor  is  the  suggeBtioD,  that  in 
such  a  pleading  the  affiant  verifying  the  complaint  npon 
information  and  belief,  merely  eweara  that  he  believes  what 
the  party  is  supposed  to  believe,  well  foanded.  The  legal 
u  well  as  the  natural  construction  and  effect  of  the  oath, 
is,  that  the  affiant  believes  those  matters  to  be  true,  which 
in  the  complaint  are  alleged  upon  iuformatioQ  and  b^ief 
to  be  true. 

If  these  views  are  correct,  it  is  no  ground  of  objection 
that  the  partnership  capacity  of  the  PlaintifEa  is  alleged 
upon  information  and  belief.  It  was  a  fact  not  presum- 
ably within  the  personal  knowledge  of  the  affiant.  When 
a  party  verifying  his  own  complaint  shall  state  upon  infor- 
mation and  belief  what  is  plainly  to  be  presumed  to  be 
within  his  actual  knowledge,  it  will  be  time  enough  to 
consider  the  effect  of  such  pleading  and  the  proper  correct- 
ive. A  complaint  is  not  ambiguous  or  evasive  by  reason  of 
the  single  fact  that  allegations  are  made  npon  information 
and  belief.  It  is  a  common  mode  of  averment  to  meet  the 
actual  state  of  knowledge  of  the  party,  under  the  sysiem  of 
pleading  and  verification  in  use  in  New  York,  California, 
and  our  own  Territory.  The  7th  cause  of  demurrer  under 
the  40th  Section  of  the  Code,  "  that  the  complaint  is 
amhiguouB,  unintelligible  and  uncertain,"  has  no  reference 
to  the  mode  of  allegation  under  consideration,  but  is  directed 
to  that  want  of  precision,  completeneas  and  directneea  of 
statement,  which  creates  doubt  and  uuccrtainty  as  to  the 
real  matters  alleged  or  intended  to  be  relied  upon  as  the 
substantive  ground  of  action. 

Doubtless  a  complaint  in  the  ordinary  narrative  form  of 
positive  statement,  and  verified  by  the  Attorney  (where  the 
necessary  statutory  conditions  exist)  in  the  usual  form,  would 
be  good  and  perhaps  more  logically  consistent,  but  there  is 
no  error  by  reason  of  the  mode  pursued  in  this  case.  The 
jndgment  is  iiftirnied. 

EuERSOK  and  Bobbuas,  J.  J.,  conourred. 


242  JjEithah^  »t  al,  v.  Gu8ICK^  ei  al.  Jane 

and  the  Court  did  not  therefore  have  jurisdiction  of  the 
parties^  so  as  to  render  a  decree  binding  upon  the  Bespond- 
ents;  it  was  as  to  them  void.  There  are  not  therefore  suf- 
ficient facts  stated  in  the  bill  to  warrant  the  Gonrt  in  say- 
ing that  the  Sespondents  should  hold  the  legal  title  in  trust 
for  Appellant,  Mary  G.  Hussey. 

The  other  branch  of  the  case  has  reference  to  a  new  fore- 
closure of  the  mortgage^  and  the  Appellants  ask  that  said 
Mary  G.  Hnssey  be  subrogated  to  the  rights  of  Bemheisel 
and  Linforth  in  the  matter.  The  bill  says  that  Job  Smith 
gave  a  mortgage  on  the  property,  to  be  void  on  payment  of 
the  note  specified.  Such  an  allegation  is  not  sufQcient,  in 
case  of  default  of  defendants,  to  authorize  a  decree  for  the 
sale  of  the  property.  The  bill  stating  that  Job  Smith  ga?e 
a  mortgage,  is  simply  a  conclusion  of  law.  It  does  not 
leave  the  question  open  to  the  Court  to  decide  whether  the 
supposed  mortgagee  be  in  fact  a  mortgage  or  not.  Neither 
the  mortgage  nor  its  terms  or  conditions  are  set  out. 

Upon  a  default  the  Court  could  not  render  a  decree  ac- 
ceding to  terms  or  conditions  not  known  to  the  Court. 
There  do  not,  therefore,  appear  sufficient  facts  in  the  bill 
to  authorize  a  decree  of  foreclosure. 

The  judgment  of  the  Court  below  dismissing  the  bill  was 
correct,  and  it  is  affirmed. 

Lows,  C.  J.,  and  Emebson,  J.,  concur. 

Note. — See  same  case  on  petition  for  rehearing — PosL 


JOHN  LEITHAM  et  al,  Appettants,  v.  PATMOK  OUSICK 

eC  al,  Respo7ident8. 

Ordeb  made  Without  Notice,  how  Vacated. — An  order  for  a 
temporary  injunction,  made  out  of  Court,  by  the  judge,  withoul 
notice  to  the  adverse  party,  may  be  vacated  fair  tiie  judge  with- 
out notice. 
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Ibreparablb  Injury,  how  Pleaded.— Where,  upon  an  ap 
tion  for  an  injunction  to  restrain  the  Defendants  from  wo 
certain  mining  ground,  and  from  selling  any  ores  therefron 
Plaintiffs  alleged  that  the  injury  was  irreparable,  from  th< 
that  it  was  impossible  for  them  to  know  the  amount  and  val 
the  oreB  taken  from  the  mine  by  Defendant;  hdd  that  the  si 
statement  of  the  complaint  to  that  effect  is  not  suflScient,  bi 
facts  should  be  stated  from  which  the  Coiu-t  could  learn  thsi 
injury  was  irreparable. 

Restraining  Order  Governed  by  the  Complaint.— A  reel 
ing  order  that  goes  further  than  the  prayer  of  the  com]; 
is  improper,  and  should  be  set  aside. 

Practice  on  Motion  to  be  Restored  to  Possession.— "*; 
the  Defendants  have  been  deprived  of  the  possession  of  m: 
ground  by  an  officer  acting  under  a  restraining  order,  whie: 
improperly  issued,  the  judge  who  granted  the  same  cannot 
application  of  the  Defendants  without  notice,  restore  them  i  i 
possession. 

Appeal  from  the  First  District  Court. 
The  facts  appisar  in  the  OpiDion. 

0.  F,  Strickland^  for  Appellants. 

Marshall  £  Koyle,  for  Respondents. 

Boeehak,  J.,  delivered  the  Opinion  of  the  Oonrt. 

The  Appellants,  without  any  notice  to  the   Respond ! 
applied  to  and   obtained   from   the   Jadge   at   Chambc : 
temporary    injunction,    restraining    the    Respondents 
working  or  taking  oat  ores  from  a  certain  mining  pro  • 
called  the  Undine  Lode,  and  from  removing  or  selling 
ore. 

After  service  of  the  writ,  the  Respondents  applied  t 
judge  at  Chambers,  without  notice  to  the  Appellants, 
obtained  an  order  revoking  the  former  order,  and  reqr  i 
the  United  States  Mai'shal    to   restore   to   the   Respon  i 
the  possession  of  the  Alexander  Lode  from  which  the] 
been  ejected  under  the  restraining  order. 

It  is  from  this  last  order  revoking  the  former  order  I 
this  appeal  is  brought  to  this  Court. 

The  Respondents  in  their  motion  asked  that  the  res^  ; 
l^  order  be  revoked,  upon  the  grounds  that  the  com]  i 
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did  not  state  facts  suflficient  to  entitle  the  Applicants  to 
the  relief  sought,  and  that  the  order  was  improvidentlj 
issued. 

The  injury  complained  of  as  irreparable  by  the  Appellants, 
consists  in  the  impossibility  of  ascertaining  the  amount  and 
value  of  the  ores  taken  away  from  said  mine  by  the 
Respondents,  unless  they  be  restrained.  The  Court  cannot 
see  that  there  is  any  great  and  irreparable  damage,  for  the 
simple  statement  of  the  complaint  to  that  effect,  is  not  suf- 
ficient. The  facts  should  be  stated  from  which  the  Court 
could  learn  that  the  taking  and  selling  the  ores  would  be 
such  injury.  It  is  not  alleged  that  the  removal  or  sales 
were  clandestine,  or  that  the  Eespondents  are  insolvent  or 
otherwise  unable  to  respond  in  damages,  or  any  other  facts 
going  to  show  the  nature  of  the  damages. 

The  writ  which  was  issued  upon  the  restraining  order 
went  further .  than  the  prayer  of  the  complaint,  and 
restrained  the  Eespondents  from  ever  going  upon  the  prem- 
ises. This  would  prevent  them  from  removing  their  own 
private  property.  The  Appellants  did  not  ask  that  the 
Bespondents  be  restrained  from  going  upon  the  ground  and 
the  writ  was  improper  in  that  respect. 

The  dissolviug  of  an  injuuction,  like  the  granting,  is  left 
to  a  considerable  extent  to  the  disci^tion  of  the  judge,  and 
unless  he  abuse  that  discretion,  his  action  is  necessarily 
held  good.  (High  on  Injunction,  Sec.  899.)  We  cannot 
say,  therefore,  that  the  Court  erred  in  revoking  the  restrain- 
ing order  unless  his  revocation  without  notice  was  an 
error. 

The  Practice  Act,  in  Sec.  326,  provides  that  orders  made 
out  of  Court,  without  notice,  may  be  vacated  by  the  judge 
without  notice.  This  is  a  very  broad  provision,  and  there 
seems  to  be  no  good  reason  why  it  should  not  apply  to  the 
case  now  before  us. 

That  part  of  the  order  complained  of  by  the  Appel- 
lants, which  required  the  Marshal  to  reinstate  the  Respond- 
ents, was,  however,  beyond  the  reach  of  the  judge. 
When  the  former  order  was  revoked,  his  authority   in   the 
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matter  ceased,  by  reason  of  no  notice  to  the  opposite  p 
Upon  the  whole  case,  therefore,  we  conclude  that  th 
vocation  was  not  improper,  and  to  that  extent  the  acti( 
the  judge  below  is  affirmed,  but  as  to  reinstating  the 
spondents,  the  order  was  not  proper^  and  to  that  exte 
is  reversed. 

Lows,  0.  J.»  and  Embbsok,  J.,  concur. 


SAMUEL  SMITH  et  al..  Appellants,  v.  J.  M.  RIOHil 

SON  ei  aL,  Respondenta. 

(See  same  case,  ante.) 

Defendant  Entitled  to  Injunction,  When.— Under  our  s;! 
of  Practice  a  Defendant,  upon  a  proper  showing  by  ansv ' 
entitled  to  affirmative  relief  by  way  of  injunction. 

Appeal  from  the  Third  District  Court. 

The  facts  are  stated  in  the  opinion. 

Marshall  &  Boyle,  and  Rosborough  <&  Merritt,  for  A  \ 
lants. 

Bennett  £  Whitney,  for  Bespondents. 

Emersok,  J.,  delivered  the  opinion  of  the  Court. 

The  Appellants  filed  their  complaint  in  the  Court  1 1 
claiming  title  to  certain  mining  property,  and  alleging 
Bespondents  were  committing  waste  thereon,  by  extn  : 
ores  therefrom.  The  complaint  states  the  pending  of  au  : 
suit  in  the  Court  below  between  the  Appellants  as  P  i 
iffs,  and  the  Bespondents  as  Defendants,  to  determii]  i 
title  to  the  property  in  dispute. 

This  action  was  commenced  to  obtain  an  injunction  a|  i 
the  Defendants  to  prevent  them  from  further  comm  I 
waste. 

The  Bespondents   answered   the   complaint,   denyin 


x*o  ULAUPiXT  ei  ai.  v.  n.EUK  ei  at.  ^una 

title  of  the  Appellants;  also  denying  that  any  naete  had  been 
oommittL'd. 

In  addition  to  this  defense,  they  alleged  trespasBee  by  the 
AppellantB  upon  their,  the  Respondents,  mining  claim,  alleg- 
ing that  both  claima  are  on  the  same  lode,  and  are  identical, 
and  prayed  for  and  obtained,  aa  affirmative  relief,  an  injnno- 
tion  against  the  Appellanta. 

The  appeal  is  taken  from  this  order,  and  the  error  speci- 
fied and  relied  upon  is  the  granting  of  such  an  order  on 
the  answer.     This  is,  therefore,  the  only  point  in  the  case. 

The  case  made  by  the  Bespondeots  in  their  answer,  be- 
yond the  denial  of  that  made  by  the  Appellants  in  tfaeir 
complaint,  arises  out  of  and  is  connected  with  tbe  subject 
matter,  concerning  which  the  Appellants  sought  the  actioQ 
of  the  Conrt. 

The  provisions  of  §  147  and  g  199  of  the  Practice  Act, 
eeem  to  ns  to  leave  no  room  for  donbt,  bnt  that  the  Be- 
Bpondents  had  a  right  to  ask  for  affirmative  relief  of  this 
uatnre  in  their  answer,  and  if  these  allegations  were  sup- 
ported by  proper  and  safficient  proof,  it  was  the  duty  of 
tbe  Court  to  grant  it. 

No  question  is  made  as  to  the  sufficiency  of  the  proof, 
and  as  the  Court  had  an  undoubted  right  to  grant  affirma- 
tive relief  of  this  nature  upon  a  case  made  by  an  answer, 
the  jndgment  of  the  Conrt  below  must  be  affirmed. 

Lows,  0.  J.,  and  Boseuah,  J.,  concurring. 


JOHN  W.  OLAMPITT  et  al,  Retpondentt,  v,  JOHN  W. 
KERB  et  ai..  Appellants. 

pBBSnHFTIOKS   THAT   JUHY  APPLIED  iNSTaUCTIONS.— Tbe  Ck>Urt  m&T 

property  refuse  to  give  ioEtructioDB  made  up  of  abelract  priad- 
plee  ot  law,  having  no  particular  reference  to  the  evidence  before 
tbe  jury.  Yet,  if  Buob  inGtructions  are  given  in  general  terms,  it 
will  be  preeumed  that  the  jurj  proporlj  applied  them  to  the  case 
before  Uiem. 
Error  Neveb  Pbesiwed. — "Where  an  instruction  is  refused  by  the 
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The  eighth  instruction  containB  the  law,  and  waa  given 
to  aid  the  jury.  It  is  Dot  misleadlDg.  Davie  v.  Davie,  26 
Cal.  39-40,  44;   LJckbarrow  v.  Mason,  2  Term  R.  70. 

The  ninth  instruction  merely  advieee  the  jury  that  where 
parties  make  contracts,  they  arc  understood  to  make  them 
in  reference  to  the  elementB  and  natDral  objocte  with  which 
they  must  come  in  contact.  The  instruction  conttuns  the 
law.     a  Pars.  Con.  5th  Ed.  672-3  and  note  h;  lb.  499.     - 

Ehebsoh,  J.i  delivered  the  opinion  of  the  Oonrt. 

The  Appellants  have  abandoned  their  points  made  opoa 
the  exclusion  of  certain  testimony,  and  the  remaining 
assignnienta  of  error  are  to  portions  of  the  cha^e  of  the 
Court  ae  given,  and  to  refusals  to  charge. 

The  fourth  and  eighth  requests  of  the  Reepondente  may  be 
considered  together.  They  are  correct  as  abstract  principles 
of  laW)  and  altbongh  it  is  ditlicult  to  see  how  they  cooM 
be  made  applicable  to  the  caae,  yet  it  is  not  perceived  in 
what  manner  the  jury  could   have    been   misled   by   them. 

We  do  not  believe  the  jury  could  have  inferred  from  the 
fourth  request  as  given,  that  they  were  left  to  construe  the 
contract. 

The  same  may  be  said  of  the  Bespoiidents'  ninth  refnsal. 
It  waa  a  mere  statement  of  what  was  in  the  contract  itself, 
and  was  no  more  favorable  to  the  Kespondents  than  to  the 
Appellants.  It  applied  to  the  one  party  as  well  a»  the 
other.  The  Court  may  properly  refuse  to  give  instructions 
made  up  of  abstract  principles  of  law,  having  no  particular 
reference  to  the  evidence  before  the  jury,  yet  if  such  instrac- 
tions  are  given  in  general  terms,  it  will  be  presnmed  that 
the  jury  properly  applied  them  to  the  oaee  before  them. 
We  see  no  error  in  the  instructions  given  that  would  war- 
rant us  in  reversing  tlie  judgment.  Nor  do  we  see  any  error 
in  the  refusals  to  charge  as  requested  by  the  Appellants. 
These  propositions  were  substantially  covered  by,  and  embraced 
in,  their  otbov  roq;iefti,  as  actually  given  by  the  Court.  We 
have    regarded    the   thirteenth    reqoest  of    the    Appellants 
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Hnssey  executed  a  promissory  note  to  McLaughlin^  'who 
endorsed  it  to  the  Plaintiff^  executing  to  the  Plaintiff  at  the 
same  time  a  mortgage  to  secure  payment  of  the  note.  Pot- 
ter brought  suit  against  both  Defendants,  setting  up  both 
the  note  and  mortgage,  and  praying  for  sale  of  the 
mortgaged  premises,  and  application  of  proceeds  to  the  debt^ 
and  for  personal  judgment  against  the  Defendants  for  any 
deficiency. 

A  demurrer  to  the  complaint  was  overruled,  and  the  De- 
fendants not  desiring  to  answer,  judgment  was  rendered  for 
Plaintiff,  from  which  the  Defendants  appeal.  Two  grounds 
of  error  are  claimed  under  the  demurrer;  first,  that  two 
causes  of  action  are  improperly  joined,  and  second,  that  the 
complaint  does  not  state  a  cause  of  action  against  the 
Defendants,  and  in  favor  of  the  Plaintiff.  If  the  complaint 
is  to  be  regarded  as  setting  out  two  causes  of  action,  which 
we  think  may  well  be  doubted,  still  there  is  no  misjoinder, 
for  they  are  both  upon  contract,  they  affect  all  the  parties 
to  the  action,  and  do  not  require  different  places  of  trial, 
thus  fulfilling  all  the  conditions  of  joinder  required  by  Sec. 
64  of  the  Practice  Act.  It  is  true  the  two  Defendants  are 
not  affected  precisely  in  the  same  mode,  nor  to  the  same 
extent,  but  both  are  liable  for  the  principal  debt,  and  are 
therefore  affected  by  the  action. 

The  second  point  upon  the  demurrer  is  equally  unfounded. 
Whatever  may  be  said  as  to  the  supposed  second  count,  not 
setting  out  by  itself  a  joint  cause  of  action  against  the  two 
Defendants,  there  can  be  no  question  that  the  first  count 
does,  and  where,  if  several  counts  in  the  complaint,  one  is 
good,  a  general  demurrer  should  be  overruled. 

The  action  was  to  recover  a  debt  evidenced  by  a  promis- 
sory note  upon  which  one  of  the  Defeudanta  was  liable  as 
maker  and  the  other  as  endorser,  and  to  secure  which,  one 
of  the  Defendants  had  executed  to  the  Plaintiff  a  mort- 
gage upon  real  property.  To  recover  a  debt  secured 
by  mortgage,  the  24:6th  section  of  the  code  provides 
that  but  one  action  shall  be  brought,  and  section 
13    of    the   code  provides    that,    "Any   person   may   be   a 
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Defendant  who  has  or  claims  an  interest  in  the  contro 
adverse  to  the  Plaintiff^  or  who  is  a  necessary  party 
complete  determination  or  settlement  of  the  question  inv 
therein/'  It  is  not  perceived  how  the  Plaintiff  could 
appropriately  proceeded  otherwise  than  he  did^  in  vie 
the  provisions  of  Sec.  246^  and  Sec.  13  of  the  code 
ample  authority  for  uniting  the  two  defendants.  '1 
was  no  error  in  overruling  the  demurrer. 

An  objection  is  made  to  the  judgment.    It  appears 
a  bill  of  exceptions  that  the  demurrer  was  overruled  oi 
5th  day  of  January;    that  the   Defendants  exceptedj 
announced  their  determination  to  stand  by  their  dem: 
and  that  ^'  thereupon  upon  motion   of  Plaintiff  the    ! 
ordered    that    said    Plaintiff    have   judgment  against 
Defendants,  and  the  Court  requested  the  counsel  for  1 1 
iff  to  prepare  and  hand  the  Clerk  the  proper  judgmer  1 
decree  in  the  premises.     Judgment  in  fact  was  not  ei 
nntil  the  9th  of  the  months  four  days  subsequently  1 1 
overruling  of  the  demurrer,  and   in  the   mean  time   £ 
eree  had  been  appointed  to   ascertain   the  amount  du  i 
Plaintiff.     There  was  no  error  in  this.     There  were  nc : 
final  judgments  rendered.     The  order  of  Jan.  5th  was  a  | 
ment  upon  issue  of  law,  to  wit:   upon  the  issues  rais( : 
the  demurrer  and  a  finding  only  that  Plaintiff  was  et  t 
to  final  judgment.     The   amount   for   which  Plain  tii 
entitled  to  judgment  was  not   stated,  had   not  been    i 
tained,  and  a  reference   to   hav^   that  amount  aacer  ] 
and  computed   was  proper,   and   is   specially   provide  . 
under  such  circumstances  by  Sec.  181  of   the   code.     ! 
this  was   done  judgment   in   due  form  was   rendere( 
entered  of  record  on  the  9  th.     In  this  there  was  no 
No  other  assignments  of  error  are  made  upon  the      i 
and  the  judgment  is  affirmed. 

BoBBMAK  J.«  and  Embbsok,  J.,  concurred. 
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subjects  of  a  lien.     Wademan  v.  Thorp,  5  Wen.  116. 

Lien  relates  back  from  the  filing,  to  date  of  comoi 
ment  of.  the  work,  and  has  priority  to  intermediate  cO 
ance.  In  re  Coulter,  2  Sawyer  42,  and  cases  cited;  1 
V.  Desmond,  68  Penn.  449;  TI.  S.  Digest,  New  Seriea 
3-444,  Sees.  16  and  18;  Fleming  v.  Baumgarner,  29 
425;  U.  S.  Digest,  vol.  29,  p.  424,  Sec.  17;  U.  S.  I 
27,  p.  409,  Sec.  21;  Sec.  7  Mechanics  Lien  Law,  p.  8] 
Orea  r.  Craig,  23  Cal.  525;  Soule,  Ac,  v.  Daws,  7  Cal. 
Weaver  r.  Sells,  10  Kans.  619. 

Workman,  contractor  and  material  man,  have  each 
all  of  them  the  right  to  file  their  Lien  at  any  time  ^ 
three  months  after  building  is  completed. 

See  argument  on  rehearing. 

Bennett  &  Whitney^  for  Respondents. 

No  Brief  on  file. 

LowBy  C.  J.,  delivered  the  opinion  of  the  Courfc. 

The  action  was  brought  to  recover  coropensatioi 
materials  furnished  in  constructing  a  building,  and  to  ei 
a  Mechanics  Lien  upon  the  premises  for  the  amouni 
It  appears  from  the  complaint  that  the  notice  of  Lie 
filed  in  the  Recorder's  Office  more  than  three  monthe 
the  materials  were  furnished,  but  within  three  monthi 
the  completion  of  the  building. 

The  Defendants  demurred,  the  demurrer  wag  sust 
and  the  Defendants  had  judgment,  from  which  the  PI 
appeals. 

By  the  first  section  of  the  Mechanics  Lien  Law  {k 
1869,  p.  8),  it  is  provided  ''  that  any  person  who  shall 
after,  by  virtue  of  any  contract  with  the  owner  ( 
agent)  of  any  building,  or  other  impi'ovement,  perfor 
labor  upon,  or  furnish  any  materials  for,  the  constrac 
repairing  of  such  building,  or  other  improvement,  shal 
filing  the  notioe  prescribed  in  the  next  section,  have 
&c.'' 
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The  second  section  provides  that  ''any  person  may  avail 
himself  of  the  provisions  of  this  Act,  whether  his  claims  be 
dae  or  not,  by  filing  in  the  Secorder's  OflSce  of  the  county 
in  which  such  building  or  other  improvement  is  sitnated, 
at  any  time  within  three  months  after  the  labor  performed 
or  material  furnished,  or  after  the  completion  of  suoh  build- 
ing, or  other  improvement,  a  notice  of  his  intention  to  hold 
a  Lien  upon  such  building,  &o." 

It  is  insisted  by  the  Defendants  that  a  proper  construc- 
tion of  this  Act  requires  ''that  the  Lien  must  be  filed,  in 
case  of  labor,  within  three  months  after  performing  the 
labor;  in  case  of  material,  within  three  months  after  the 
time  when  the  material  was  furnished;  in  case  a(  building 
or  improvement  by  contract,  within  three  months  after  the 
completion  of  the  building  or  improvement." 

I  cannot  concur  in  this  view  of  the  Act.  The  first  sec- 
tion of  the  Statute  provides  for  a  lien  in  favor  of  two 
classes  of  persons,  who  are  described  as  those  persons  ''who 
shall  perform  any  labor  upon,  or  furnish  any  materials  for,'' 
the  construction,  &c.,  of  any  building.  All  persons,  there- 
fore, who  come  within  this  description,  are  entitled  to  a 
Lien,  and  none  others. 

The  Statute  provides  for  no  third  class,  and  no  distinc- 
tion can  be  made  among  those  provided  for  by  the  Statu te, 
which  the  Statute  does  not  itself  make. 

The  Statute  does  not  in  terms  provide  for  the  contractor 
of  the  entire  improvement  as  such,  and  does  not  pro- 
vide for  such  as  a  distinctive  class.  Doubtless  a  general 
contractor  for  the  entire  job,  or  the  person  who  contracts 
for  the  last  work  and  completion  of  the  improvement, 
may  have  the  Lien,  but  this  is  because  he  is  embraced 
within  the  language  of  the  Act  as  performing  labor 
and  furnishing  material,  but  he  is  embraced  within  it  by 
no  other  designation  and  in  no  other  sense  than  he  who 
furnishes  but  a  portion  of  the  labor  or  material.  The 
Lien  is  given  to  those  who  "perform  any  labor"  or  "fur- 
nish any  materials,"  and  the  lien  may  be  secured  by 
filing  in  the  Becorder's  Office,  "at  any  time  within   three 
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according  to  the  obvious  and  natural  import  of  their  lau- 
goage,  and  the  construction  I  have  given  eeems  to  be 
within  this  rule. 

But  the  construction  of  the  second  section  contended  for, 
that  the  three  months'  limitation  of  notice  applies  to  those 
who  perform  labor  and  furnish  material,  to  the  exclusion  of 
the  right  to  file  within  three  months  after  completion  of 
the  building,  would  be  equally  obnoxious  to  the  rule  that 
effect  should  be  given  to  all  the  words  of  a  Statute;  for 
upon  such  construction  the  words  giving  three  months  after 
the  completion  of  the  building  become  inoperative  and 
superfluous.  In  the  case  supposed  of  a  contractor  for  the 
entire  work,  he  is  entitled  to  a  Lien  only  because  be  Ib 
embraced  within  the  descnption  of  persons  who  perform 
labor  and  furnish  material,  and  afl  such  he  must  file  his 
notice  within  three  months  from  the  time  of  performing 
the  labor  and  furnishing  the  material,  and  hence  as  to  him 
the  three  months  would  be  three  months  from  the  comple- 
tion of  the  building,  and  the  express  words  of  three  mouths 
from  the  completion  of  the  building  become  useless  and 
inoperative.  So  that  by  the  Defendants  interpretation 
nothing  is  gained  in  reconciliation  to  the  suggested  rule  of 
construction. 

The  language  of  the  second  section  seems  not  to  have 
been  very  well  guarded  and  selected,  but.  I  am  clearly  of 
the  opinion  that  the  object  and  intent  was  to  give  to  all 
parties  entitled  to  a  Lieu  under  the  Act,  privilege  of  filing 
the  notice  at  any  time  within  three  months  after  the  com- 
pletion of  the  building.  Some  support,  I  think,  is  derived 
to  this  view,  if  it  were  necessary,  from  the  fourth  section^ 
which  requires  that  in  a  suit  for  enforcing  the  Lien  the 
time  of  completing  the  building  should  be  averred.  This 
could  be  of  no  possible  avail  if  the  notice  was  to  be  filed 
in  all  cases  within  three  months  from  the  furnishing  of 
labor  or  material. 

A  question  is  made  in  argument  as  to  the  effect  of  a 
conveyance  of  the  premises  after  the  furnishing  of  the 
material,  and  before  the  filing  of  the  Lien,  but  as  no  such 
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materia]  furoished  after  the  end  of  the  first  three  m 
Sach  an  inference  cannot  possibly  be  drawn  from  th 
struction  given.  Bnt  one  Lien  would  attach  in  snch 
and  it  would  be  for  aU  of  the  material  furnished 
the  contract,  and  mnst  be  filed  within  three  months 
the  last  material  is  furnished.  47  Cal.  87,  Gox  v.  W 
Pacific  R  B.  Co.;  14  Cal.  18,  Same  v.  Same;  St( 
Austin,  9  Mo.  554;  Viti  v.  Dixon,  12  Mo.  479;  Squ 
Fathian,  27  Itfo.  134. 

The  Appellant  lays  much  stress  upon  the  fact  th) 
one  point  was  argued  in  the  Court  below,  and  that 
reference  to  a  sale  of  the  property  upon  which  th< 
was  demanded,  and  says  that  it  supposed,  aiid  well 
suppose,  that  this  point  '*  would  be  the  point  upon 
the  Superior  Court  would  determine  the  case  as  far 
Lien  was  concerned.'' 

This  Court  held  at   the  former  hearing  that  thi 
plaint  did  not  show  a  sale  or  transfer  of  the  properl 
this  statement  is  very   earnestly   objected   to.     The 
could  not  find  otherwise.     The  complaint  does  not  eb 
sale  or  transfer,   and   the  Appellant  took   occasion 
briefs  at  the  former  hearing  to  three  times  remind  th 
of  this   fact.    Hence  it  was  not  a  matter  to  whi  ! 
attention  of  the  Court  had  not  been  called.    But  asi(  i 
this  fact,  it  was  the  duty  of  the  Court  to  notice  so    | 
a  defect  of  statement,  upon  the  well   settled   practi*  ; 
an  appellate  tribunal  will  notice  any  material  defect! 
are  apparent,  even  though  neither  party  ask  the   C( 
to  do.    This  is  the  practice  in  the  United  States  S 
Courts  and  of  appellate  Courts  generally. 
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THE  PEOPLE,  &a,  Respondmis,  v.  PHILLIP  8HAFEB, 

AppeUant. 

QUALIPIOATIONS  OF  JuROBS. —Under  the  Act  of  Congress  commonly 
called  the  *'  Poland  Bill,"  a  person  whose  name  is  placed  upon 
the  jury  list  by  the  Clerk  of  the  District  Court  or  the  Probate 
Judge,  must  be  a  male  citizen^  and  must  have  resided  in  the 
Judicial  District  six  months  next  preceding  the  time  of  his 
selection  by  such  oflQcers. 

Joey  not  allowed  to  Separate  in  Capital  Casv  — In  capital 
cases  the  jury  should  never  be  permitted  to  leave  the  presence  of 
the  Court,  even  on  an  adjournment  over  night,  except  in  chaigo 
of  a  sworD  officer,  and  then  they  must  be  kept  together. 

Defendant  Cannot  Consent  to  Sbpabation.— The  Defendant  in 
a  cajHtal  case  is  not  in  a  condition  to  consent  to  a  separation  of 
the  jury  during  an  adjournment,  for  he  must  run  the  risk  of 
improper  influences  reaching  their  minds  if  he  consent,  or  of 
prejudicing  them  against  him  if  he  refuses. 

Vebdict  must  Sfboify  Degree  of  Murder.— On  the  trial  of  ttie 
Defendant  indicted  for  the  crime  of  murder,  the  jury  returned 
the  following  verdict:  '^  We  the  jury  find  the  Defendant  guilty 
as  charged  in  the  indictment;"  heldy  not  a  proper  verdict,  for  the 
degree  of  the  homicide  is  a  fact  to  be  found  by  the  jury,  and  in 
their  verdict  they  must  declare  whether  he  be  guilty  of  murder 
in  thcfirst  or  second  degree. 

StATUTBB  Constrtted.— Sec.  14,  Chapter  80  of  the  L&ws  of  VUh, 
does  not  affect  or  in  any  way  repeal  Bee.  7  of  Chap.  82. 

Appeal  from  the  Third  District  Court, 

The  facts  appear  in  the  Opinion. 

J.  H.  McOutcheon,  for  Appellant. 

Wm,  Carey,  District  Attorney  for  the  People, 

Emerson,  J,,  delivered  the  Opinion  of  the  Gonrt. 

The  Defendant  and  one  William  B.  Kelly  were  indicted 
for  the  murder  of  Peter  Van  Valkenburg. 

The  indictment  contained  two  counts,  charging  the  orime 
of  murder  as  at  the  common  law. 

At  the  trial  the  Defendant  interposed  a  challenge  for 
cause  to  two  of  the  jurors,  Anthony  Metcalf  and  Aaron 
DeWit.  On  the  trial  of  the  challenge  it  appeared  that  the 
two  jurors  named  were  not  citizens  of  the  United  States  at 
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the  time  their  names  were  placed  upon  the  jury  list, 
the  time  they  were  drawn  and  snmmoned,  but  were  : 
alizcd  two  davs  after  the  commencement  of  the  tei 
the  Court  for  which  they  were  drawn  and  Bummoi 
serve  and  did  serre.  The  chalkngo  was  oyermled  ai 
ceptions  taken,  and  this  is  assigned  as  error. 

At  each  adjonmment  of  the  Court,  during  the  pr 
of  the  trial,  which  lasted  several  days,  the  jury  were  al 
to  separate  and  go  to  their  homes  and  about  their  on 
business.     This  also  is  assigned  as  error. 

On  the  trial  the  jury  returned  a  verdict  as  follows: 
the  jury  in  the  nbove  entitled  case,  find  the  Defei 
Phillip  Shafer,  guilty  as  charged  in  the  indictment." 

Upon  this  verdict  the  Court  proceeded  to  judgmcn' 
sentenced  the  defendant  to  be  hung. 

A  motion  for  a  new  trial  was  made,  which  wbs  d 
and  the  case  appealed  to  this  Court. 

The  assignment  of  errors  contains  objections  to  th 
ceedingB  in  the  lower  Court  other  than  these  abov€ 
tioned,  but  none  which  we  deem  entitled  to  any  ei 
notice. 

The  objection  that   the   indictment  was   not  read 
jury,  seems  to  us  trivial,  and  is  not  well  taken.     The 
shows  that  it  was  read  to  the  Defendant,  and  that  be 
"Not  Guilty;"  and  it  is  admitted   that  the  District   ' 
ney  stated  to  the  jury,  after  they  were  sworn,  the  sul  i 
of  the  indictment,  and   informed   thera   of   the  is8U< 
were  to  try.      The   exceptions   taken   to  a  portion      I 
charge  of  the  Court  to  the  jury  are  not  noticed   by  i 
counsel  upon  the  argument,  and  we   have   treated  tl  : 
abandoned  by  the  defendant. 

The  other  objections  are  of  a  more  serious  natnn 
are  of  the  opinion  that  the  challenge  tc  the  two  i 
named  ought  to  have  been  sustained.  The  law  r  ; 
that  the  District  Clerk  and  Probate  Judge  "shall  altc  i 
select  the  name  of  a  male  citizen  of  the  United  Stal  • 
has  resided  in  the  district  for  the  period  of  six  mont  i 
preceding,  and  who  can  read  and  write  in  the  Engli    i 
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is  ground  for  a  new  trial.  The  anthorities, 
differ  as  to  whether  (1)  this  ground  is  abso 
(2)  prima  facie,  subject  to  be  rebutted  by  pre 
the  prosecution  that  no  improper  influence  reac 
jury,  or  (  3  )  merely  contingent,  upon  proof  to  be  o 
the  defence  that  no  tampering  really  took  place. 

(2)  That  such  separation  in  a  capital  case  is  pri 
ground  for  a  new  trial,  subject  to  be  rebutted  1 
from  the  prosecution  that  no  improper  influence 
the  jury,  is  the  position  generally  taken  by  the  1 
Courts.     Wfaarton^s  Griminal  Law,  Sec.  3135. 

We  deem  this  to  be  the  current  doctrine  and  t 
rule.  In  this  case  there  is  no  attempt  to  show, 
part  of  the  prosecution,  or  a  suggestion  even 
improper  influence  reached  the  minds  of  the  jurors 
the  several  periods  they  were  allowed  to  separate  ai 
their  homes  and  about  their  places  of  business.  It 
aible  for  us  or  any  one  to  tell  what  impressions,  otl 
those  drawn  from  the  testimony  were  made  up< 
minds. 

Mr.  fiishop  states  the  doctrine  thus:     '^It  is  a 
preyailing  almost  everywhere  in  this  country,  that, 
tal  cases  the  jury  can  never  be  permitted  to  leave  ' 
ence  of  the  Court,   even  on   an   adjournment   ove 
except  in  charge  of  a  sworn  ofScer,  and  then  they 
kept  together."     1st  Bishop  Crim.  Procedure,  Sec. 

The  reason  stated  in  the  record  for  allowing   the 
tion  of  the  jury,  did  not  in  our  minds  constitute 
imperious  necessity,  as  will  excuse  its  being  done. 

When  those,  whoso  duty  it  is  to  provide  the  e 
officer  of  the  Court  with  funds,  so  that  he  can  a 
all  the  necessary  duties  of  his  office,  among  which 
of  preparing  accommodations  for  keeping  jurors  to 
capital  cases,  learn  that  if  this  is  not  done  the  pu 
be  put  to  the  trouble  and  expense  of  a  second  trial, 
ligence  mentioned  in  the  record  will  prol)ably  be  i 

We  do  not  think  the  error  complained  of  was  i 
the  consent  given  by  one  of  the  iittfrueys  for  the 
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ant,  even  if  it  should  be  admitted  that  the  attorney  could 
give  snch  consent  for  the  prisoner.  The  Defendant  is  not 
in  a  situation  to  exercise  a  fair  choice,  for  he  mast  run  the 
risk  of  improper  influences  reaching  their  minds,  if  he  con- 
sents, or  of  prejudicing  them  against  him  if  he  refuses. 
''According  to  what  is  probable,  the  better  doctrine  the 
consent  of  the  prisoner  to  a  separation  which  the  general 
rules  of  the  law  do  not  permit,  should  never  be  asked  of 
him,  and  if  it  is  asked  and  granted,  or  eyeh  granted  with- 
out his  being  asked  it  will  atoid  nothing.''  1  Bishop  Grim. 
Prac.  Sec.  827.  It  was  error  to  allow  the  jury  to  separate,  and 
the  error  was  of  such  a  natnre  as  to  Titiate  the  verdict. 

The  remaining  assignment  of  error  is  that  the  jury  did 
not  in  their  verdict  ascertain  and  declare  the  degree  of  the 
crime,  as  requii'cd  by  law.  Section  7  of  chapter  22  of  the 
Laws  of  Utah,  provides  that  **TJpon  the  trial  of  an  indict- 
ment for  murder,  the  jury,  if  they  find  the  Defendant 
guilty,  must  inqtiire,  and  in  their  verdict  declare,  whether 
he  be  guilty  of  murder  in  the  first  or  second  degree.  But 
if  such  Defendant  be  convicted  upon  his  own  confession  in 
open  Court,  the  Court  must  proceed  by  the  examination  of 
witnesses  to  determine  the  degree  of  murder  and  award 
sentence  accordingly.'* 

The  degree  of  the  homicide  is  a  fact  which  the  etatnte 
requires  to  be  specially  found  by  the  jury  and  it  makes 
this  finding  imperative  upon  them.  The  reason  of  the  rale 
is  apparent,  aud  is  supported  by  an  abundance  of  authority. 

The  provisions  of  Sec.  14  of  Chap.  30  of  the  Laws  of 
Utah,  although  passed  subsequent  to  the  passage  of  the  Act 
above  mentioned  do  not  affect  Seo.  11  of  that  Act. 

The  evident  intent  and  purpose  of  the  latter  Act  was  to 
take  from  the  Court  power  to  fix  the  sentence  and  give  it 
to  the  jury  in  all  criminal  cases,  less  than  capital.  Bat  it 
takes  this  very  finding  of  the  jury  required  by  Sec  11  of 
Chap.  22  to  determine  whether  it  is  a  capital  csise  or  not. 

This  the  jury  have  not  done,  and  in  a  capital  case  the 
Court  cannot  assume  that  they  designed  from  a  general 
finding-  to  fix  the  grade  of  the  crime. 
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day,  and  afterwards  as  the  oomplaint  states^  ''The  Commis- 
eioner  of  Internal  Bevenne  heing  of  the  opinion  that  said 
listillery  was  not  and  had  not  been  sarvejed  and  assessed 
at  its  true  producing  capacity,  a  new  survey  was  accordingly 
made/'  and  upon  that  survey  its  producing  capacity  was 
increased  to  266  gallons  per  day.  It  is  upon  the  failure  of 
the  principals  to  pay  the  increased  revenue,  based  upon  this 
last  survey  and  estimate  that  this  suit  is  brought  upon  the 
bond. 

The  Defendants  answered.  A  demurrer,  that  it  did  not 
state  facts  sufficient  to  constitute  a  defense  to  the  action 
was  interposed  to  the  answer.  The  demurrer  was  sustained 
and  judgment  given  for  the  plaintiff. 

We  think  the  action  of  the  Court  below  correct.  There 
is  nothing  in  the  claim  attempted  to  be  set  lip  in  the  answer 
that  the  bond  was  an  involuntary  one.  It  was  the  duty  of 
the  Assessor  to  demand  it,  or  at  least  to  insist  upon  its  be- 
ing given  before  allowing  the  parties  to  carry  on  their  busi- 
ness. It  was  left  entirely  with  them  whether  they  would 
carry  on  the  business  or  not,  but  if  they  choose  to  carry  on 
the  business  it  was  the.  duty  of  the  Assessor  to  see  that  the 
bond  was  given. 

The  answer  sets  up  by  way  of  defence  the  want  of  notice 
to  the  sureties  of  the  increased  producing  capacity  of  the 
distillery.  This  would  constitute*  no  defence.  Notice  was 
given  to  the  principals.  This  is  all  the  notice  that  the  law 
contemplates  or  provides  for.  Upon  the  part  of  the  sureties 
the  condition  of  the  bond  is  that  the  principals  shall  con- 
form to  all  the  provisions  of  the  law  relative  to  carrying  on 
the  business  of  distilling;  and  the  Act  under  which  the 
bond  was  given  contemplates  and  provides  for  just  such 
action  on  the  part  of  the  authoritiea  as  was  taken  in  this 
case. 

The  allegation  in  the  answer  of  an  agreement  with  the 
Assessor  that  they  might  run  their  distillery  after  the  last 
survey,  increasing  the  capacity  to  266  gallons  per  day,  and 
pay  taxes  on  80  gallons  per  day,  if  true,  would  constitute  no 
defence  to  this  action. 
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The  Assessor  liad  no  power  or  authority  to  mato 
a  contract,  and  he  cannot  bind  the  Government 
contract  allowing  parties  to  yiolate  a  plain  provisi 
the  law.  If  the  parties  did  not  wish  to  run  their 
lery  to  its  full  capacity  the  law  points  out  a  plai: 
specific  mode  for  them  to  adopt  to  relieve  theniselvei 
Hhe  duties  imposed  by  the  Act.  This  they  did  not  • 
to  adopt,  and  they  must  suffer  the  consequences. 

On  the  appeal,  objections  were  urged  against  the  con 
itself.  The  objections  are  not  well  taken.  The  bond  s 
in  the  comx)laint  is  a  good  statutory  bond,  being  drawn  i 
fitantial  compliance  with  the  Act  of  Congress  requirii 
giving  of  such  bonds.  The  facts  from  which  tho  liiil»i 
the  Defendants  arise  are  clearly  and  sufficiently  set  out 
complaint.     The  judgment  is  affirmed. 

Lows,  0.  J.,  and  Bobbmak,  J.,  concurring. 


MAEO    J.    CHAMBERLAIN,    Respondent,   v.  EIC 
WAKBURTON   AifD  JOHN  ROWBERRY,  Aj)2)elh 

Statbmxnt  on  Appbal  whxn  FzLiED.--The  statement  provi 
in  Section  880  of  the  Practice  Act,  can  be  filed  after  tlie 
has  been  perfected,  provided  it  is  filed  within  the  number 
required  by  that  Section. 

JUBY  Trial.— Section  450  of  the  Practice  Act,  which  in 
discretionary  power  in  the  Court  to  try  igsues  of  fact  bei 
Court,  or  submit  the  same  to  a  jury,  cannot  be  exercised 
deprive  a  Defendant  of  a  jury  trial  if  one  be  demanded 
right  of  trial  by  jury  cannot  be  abrogated  by  legislatio; 
the  discretion  of  a  Court  or  judge. 

BiANDAMUS  A  CiTiL  ACTION.— A  proceeding  by  mandamus  i 
action  and  subject  to  the  rules,  pleadings  and  practice  pr 
by  the  Practice  Act.    (27  Cal.  656.) 

Jury  Triai^  in  Mandakub  Cases.— The  seventh  article 
amendments  to  the  Constitution  of  the  United  States,  wl: 
vides,  that  "in  suits  at  Common  Law,  where  the  value 
troversy  shall  exceed  twenty  dollars,  the  right  of  trial 
shall  be  preserved,''  embraces  proceedings  by  mandamui 
there  is  an  issue  as  to  damages. 
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an  appeal  for  tho  purpose  of  a  eapersedcafi  before 
ment   could    be   prepared.     Aa    the  statute   is  e: 
gi?iBg  twenty  days  for  filing  a  statement^  I  think 
tion  can  be  made>  and  if  the  statement   is  settled 
taebed  to  the  judgment  roll.before  transmission  of  t 
to  this  Oourt^  it  becomes  part  of  the  record  on  th 
This  is  a  mandamus  case^  having  some  features  in 
with  that  of  Bi'own  r.  Atkins,  just  decided.     The 
awarded  and   proceedings   had   in   vacation.    The 
claiming  to  be  Clerk  of  the  Probate  Ooart  of  TooeI< 
procured  an  alternative  writ    of  Mandamus  against 
fondants  to  compel  tiie  delivery  to  him  of  the  record 
eto.^  appertaining  to  the  office,  and  also  ckimed  a 
of  damages  in  the  sum  of  1500.     The  Defendauta 
the  alternative  writ,  raising   issues  of  fact,  and  th< 
its  own  motion  formed  four  issues  of  fact,  of  w 
was:     ''What,  if  any  damages   has   the  Plaintiff  i 
herein.''    The  claim  for  damages  had  been  control 
the  Defendants  answer.     On    the  formiug  of  the 
the  Defendants  demanded  a  trial  by  JU17,  which  t 
denied,  and  exception  was  taken.     The  judge  proc 
the  trial  of  the  ease   without  a  jury,  and  found 
Plaintiff,   and  among  other   things  found  damages 
Plaintiff  in  the  sum  of  four  hundred  and  fifty  dol 
rendered  judgment  therefor,  and  awarded  a  peremp 
of  Mandamu&     The  refusal  of  a  jury  trial  and  pr< 
to  try  the  issues  of  fact  without  a  jury  is  assigned 
I  think  the  assignment  is  well  made.    The  demand 
trial  was  made  promptly,  and  no  rights  were  waiv( 
true  that  Sec.  450  of  the  code  seems  to  imply  a  < 
in  the  Court  whether  the  trial  of  issues  of  fact  sh 
the  Court  or  by  a  jury,  but  no  such  discretion  can  be 
or  can   exist  to  the   prejudice  of  a  party's  Cons 
right.     The  seventh  article  of  amendments  to  the 
tion  provides   that  "In  suits  at   Common   Law   1 
value  in  controversy  shall  exceed  twenty  dollars, 
of  trial  by  jury  shall   be  preserved,"  etc.      This 
not  be   abrogated   by  legislation,  or  by  the  discn 
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Oonrt  or  judge.  What  is  meant  by  suits  at  Common  Law 
in  this  article  has  been  defined  by  the  Supreme  Court  of  the 
United  States  in  Parsons  v.  Bedford,  3  Peters  Bep.  447. 
It  is  there  said,  "By  Common  Law  they  (the  framersof  the 
amendment)  meant  what  the  Constitution  denominated  in 
the  third  article  law,  not  merely  suits  which  the  Common 
Law  recognized  among  its  old  and  settled  proceedings,  but 
suits  in  which  legal  rights  were  to  be  a£certained  in  contra- 
distinction to  those  where  equitable  rights  alone  were  recog- 
nized and  eguitable  remedies  were  administered,  or  where  as 
in  the  Admiralty  a  mixture  of  public  law  and  of  maritime 
law  and  equity  was  often  found  in  the  same  suit.  Doabt- 
less  this  exposition  of  the  article  shows  it  to  embrace  a  case 
such  as  this.  Besides  other  issues  of  fact  here  was  an 
issue  of  damages  of  $500,  and  an  express  demand  for  the 
right  of  jnry  trial.  I  entertain  no  doubt  that  the  Defend- 
ant was  entitled  to  it.  In  England  and  in  most  5f  the 
states  the  practice  is  to  try  issues  of  fact  in  Mandamus  cases 
by  jury.    Moses  on  Mandamus,  222. 

It  has  been  decided  in  California  under  statutes  similar 
to  our  own,  that  a  proceeding  in  Mandamus  is  a  civil  action, 
and  subject  to  the  rules  and  proceedings  as  to  pleading  and 
practice  prescribed  by  the  code.  People  v.  SnperTisors,  27 
Cal.  655.  It  is  true  that  it  was  impossible  to  have  a  jury 
in  yacation,  for  the  law  makes  no  provision,  for  one,  bnt 
that  is  no  reason  for  trying  the  case  without  a  jury  to  the 
deprivation  of  the  rights  of  a  party.  When  it  appeared 
that  important  issues  of  fact  were  to  be  tried  embracing  a 
claim  for  large  damages,  and  a  trial  by  jury  was  demanded, 
the  proceeding  should  have  been  dismissed  or  adjourned  to 
the  Court  in  term  where  a  jury  trial  could  be  had.  For 
the  error  alleged  the  judgment  should  be  reversed,  and  the 
cause  renumded  to  the  Third  District  Court  for  such  pro- 
ceedings as  may  be  according  to  law« 

EhebsoKj  J.,  oonoun. 
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Note. — Judge  Boreman's  dissentiog  Opinion   is 
with  the  next  ease  following. — Bbfobtbb. 


ENOCH  MARTIN,  Eespondent,  v.  BIOHABD  Wj 
■    TON,  Appellant,  akd  JAMES    M.  LYNCH,  j 
eni,  V.  WM.  H.  LEE,  Appellant 

[Tooele  Mandamus  Caaea.] 

Pbeceding  Case  Affirmed. — Judgment  reversed  upon  ih 

ity  of  Chamberlain  v,  Warburton,  Ante. 
Profebtt  Held  bt  Oxttooing  Sheriff.— Articles  of  perse 

er^  held  by  an  outgoing  sheriff  under  an  attachment 

property  pertaining  to  the  office,  in  the  sense  that  a  del 

be  compelled  by  Mandamus. 
In  such  a  case  the  incoming  Sheriff  has  an  adequate  remedy 

Replevin  or  by  a  suit  on  the  bond  of  the  outgoing  Sheri 

Appeals  from  the  Third  District  Court. 

The  &ct8  appear  in  the  opinion. 

J.  0.  Sutherland,  tot  Appellants. 
Titford  d  Hagan,  for  Respondents. 

Lows,  C.  J.,  delirered  the  Opinion  of  the  Court 

Emebsok,  J.,  concurs. 

BoRXMAK,  J.,  dissents. 

These    two   cases   are   appeals  from   the  Third 
Goai-t  of  the   same   character  as  the  preceding  d 
affected  by  the  same  error,  and  like  order  will  be 
them. 

In  the  last  case.  Lynch  t^.  Lee,  it  appears  that  \ 
no  right  of  recovery  shown  in  any  view.  Lynch,  \ 
iff,  claimed  a  surrender  from  the  Defendant  of  tb 
records,  &c.,  appertaining  to  the  office  of  Sh 
appeared  in  evidence  that  the  Defendant  had  8 
nothing  of  that  character  within  his  control,   but 
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did  have  in  hie  control  articles  of  personal  property  held 
under  a  writ  of  attachment,  which  writ  of  attachment  had 
been  returned  to  the  Court.*  *  The  Court  upon  the  man- 
damus proceeding  ordered  a  delivery  of  this  property  to  the 
Plaintiff.  Plainly  these  articles  did  not  appertain  to  the 
office  of  Sheriff  in  such  sense  that  mandamus  would  lie  for 
their  delivery.  If  the  incoming  Sheriff  was  entitled  to  their 
possession^  his  remedy  at  law  was  simple  and  adequate. 
He  could  either  proceed  in  Beplevin,  or  by  action  upon  the 
bond  of  the  outgoing  Sheriff. 

.    Ekebson^  J.,  concurred. 

BoREMAK,  J.,  delivered  the  following  dissenting  i^inion 
in  the  cases  of  Martin  t;.  Warburton  and  Chamberlain  v. 
Warburton: 

I  am  compelled  to  dissent  from  the  judgment  of  a  major- 
ity of  the  Court  in  these  two  cases.  The  judgment  of  the 
Court  is  based  upon  the  fact  that  a  jury  trial  was  demanded 
and  refused.  The  matter  of  damages  was  the  only  thing 
which  would  warrant  a  claim  for  jury. 

Had  the  judgment  in  respect  to  damages  in  this  ease 
been  as  it  was  in  the  cajM  of  Brown  v.  Atkis,  the  gronads 
of  complaint  in  respect  to  a  jury  would  have  been  taken 
away^  and  the  Defendants  (Appellants)  would  not  have  been 
harmed  by  the  refusal  of  the  Judge  to  grant  a  jury.  The 
judgments^  according  to  my  view,  should  in  these  cases 
have  been  as  in  the  case  of  Brown  v.  Atkin,  as  to  the 
mattar  of  damages,  and  otherwise  these  judgments  should 
have  been  affirmed. 

BoREHAK^  J.,  delivered  the  following  opinion^  ooncaning 
in  the  judgment  in  the  case  of  Lynch  t;.  Lee. 

I  cannot  agree  with  a  majority  of  the  Court  ia  the  mat- 
ter of  the  jury^  for  reasons  given  by  me  in  the  caaea  of 
Chamberlain  v.  Warburton,  and  Martin  v.   Warbarton. 

Upon  the  other  ground  given  in  the  opinion  of  the 
Courts    I    agree    to   a   reversal    of    the   judgmeat   below^ 


Term^  1875.  Euhk  v.  McAlliotbb. 

although   the  right  of  the  Beepoodeni  to  the  propi 
the  offioe  is  apparent. 


BBETRAND  KTJHN,   Bespondent,  v.  JOHN  D.  t 

ALLISTEB,  Appellant. 

PoKMB  or  AcnoN  mtDm  ths  OomL-^Under  our  PMctiod  J 
immaterial  whether  the  language  used  in  the  complaix^ 
belongisK  to  ose  form  of  action  or  another,  or  to  no  1 
action;  the  material  question  is,  do  the  facts  stated  show  t 
Plaintiff  is  entitled  to  any  remedy,  legal  or  equitable. 

"Srarbb  "  OF  Stock  in  CoNVEStsibN.— Shares  of  stock  in  ai 
porated  company  are  recognized  ae  a  subject  ot  oonveraft 
suit  can  be  maintained  therefor  and  a  recoTery  of  the  val 

If OTiON  TO  Opbn  Default.— a  judgment  by  default  will 
vacated  and  a  new  trial  had  unless  where  the  affidaTits 
show  any  meritorious  defense. 

DBFsnn  IN  Ck>NVBBSiON.— InanaotioiiforeonTeniooi.of  etc 
no  defense  that  some  other  party  took  the  property  in  t 
instance. 

V^ant  of  Dilighcncb  in  Majong  Motion.— When  the  dem 
Defendant  was  overruled  more  thaa  six  montin  hefdre  hi 
to  be  allowed  to  answer;  Aeltft  want  of  dil%ttice,  and  snob  i 
should  be  denied. 

DlEFBNDANT'S   RBUANCE    UPON   THIBD   PaBTIBB.— It  is  nO  OJ  i 

a  motion  to  set  aside  a  default,  that  the  Defendant  ha 
upon  the  promises  of  others. 

Apfbal  from  the  Third  District  Oourt 

The  facts  appear  in  the  Opinion. 

Sutherland  d  Bates^  for  Appellant. 

lilford  A  Hagan,  for  Respondent. 

BoBBMAK*  J.,  deliyerod  the  Opinion  of  the  Conri 

This  is  a  suit  to  recover  damages  for  the  oonver  i 
the  Defendant  of  two  hundred  and  fifty  shares  of  i 
stock  oi  a  mining  company. 

In  the  Court  beloir  judgment  went  against  the  De 
36 
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by  defaalt,  and  Defendant  has  appealed  to  this  Court,  and 
now  here  alleges  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  insufficiency 
is  alleged  to  consist  in  bringing  this  suit  for  damages  for 
the  conversion  of  ''shares*'  of  stock,  as  ''shares''  are  in- 
corporeal, and  a  party  cannot  be  charged  with  taking  and 
converting  the  same,  or  in  other  words,  that  this  is  an  action 
of  trover,  and  that  trover  cannot  be  maintained  for  shares  of 
stock.  We  do  not  think^that  this  is  exactly  the  question 
which  we  are  called  upon  to  consider.  It  is  not  necessary 
for  us  to  consider  that  this  is  an  action  of  trover,  and  that 
trover  is  not  the  proper  remedy.  To  do  so  would  be  to  tie 
the  pleadings  down  again  to  set  forms.  Some  of  the  lan- 
guage used  may  be  that  used  in  trover,  but  some  certainly 
is  not,  and  it  matters  very  little  under  the  Practice  Act, 
whether  the  language  used  be  that  belonging  to  the  form  of 
one  action  or  another,  or  to  no  form  of  action.  The  material 
question  is,  do  the  facts  stated  show  the  PlaintifF  entitled 
to  any  remedy,  legal  or  equitable.  If  so  then  the  Court 
could  not  say  that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

It  is  asserted  that  the  Defendant  "took"  these  shares, 
and  great  stress  is  laid  upon  that  word.  If  this  were  an 
action  in  trover  that  word  would  not  be  proper,  it  belongs 
to  replevin,  but  the  word  "found"  would  take  its  place, 
yet  whether  the  one  or  the  other  word  be  used,  it  would 
in  trover  be  not  very  material,  as  the  gist  of  the  action  is 
the  conversion. 

But  cannot  a  man  convert  shares  in  stock?  He  can  mort- 
gage them;  they  can  be  sold  under  judgment  and  execu- 
tion; thoy  can  be  attached;  and  they  can  be  pledged. 
Wilson  V.  .Little,  2  Comstock  443. 

At  Common  Law,  strictly  speaking,  shares  could  neither  be 
mortgaged,  sold  under  execution,  attached  or  pledged.  This 
rule  has,  however,  been  greatly  relaxed,  in  some  instances  by 
statute  and  in  others  by  the  rulings  of  the  Courts.  Joint  stock 
companies  are  becoming  so  numerous,  and  so  large  an  amount 
of  the  property  of  the  community  is  invested  in  them,  that  it 
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matter  by  the  Defendant  for  whom  he  was  acting.  He  was 
thas  the  agent  of  the  Defendant.  This  fact  does  not  show 
merits  in  the  defence^  for  the  action  of  Bicbard  W.  was  the 
action  of  the  Defendant.  As  to  the  conversion,  it  makes  no 
matter  of  difference  that  some  other  party  took  the  prop- 
erty, in  the  first  instance.  Briggs  v,  Wageuhein,  Gal.  Cal. 
S.  0.  Oct  7,  1869.  Where  "  certificates  of  stock "  were 
even  purchased  from  another  the  holder  was  liable  if  they 
were  wrongfully  taken  from  the  owner,  and  the  purchaser 
had  reason  to  suspect  this.  Anderson  t;.  Nicholas,  28  N.  Y. 
600.  The  witnesses  seem  to  swear  to  all  they  know  about 
the  case,  yet  we  can  discover  no  special  merits  that  would 
justify  a  reversal  of  the  action  of  the  Court  below,  even  if 
the  Defendant  did  show  proper  diligence.  And  we  do  not 
think  any  diligence  whatever  was  used;  certainly  no  reason- 
able diligence  was  used.  The  actiou  was  begun  on  the  dth 
of  September,  1873,  and  upon  the  following  day  Defendant 
was  served  with  the  summons.  On  the  18th  of  said  Septem- 
ber he  appeared  and  demurred.  On  the  15th  of  Aprils  1874, 
be  withdrew  the  demurrer  and  took  ten  days  in  which  to 
answer.  On  the  28th  of  the  same  month  (April),  no  answer 
having  been  filed,  default  was  entered.  Then  on  the  13th- 
of  October  following,  nearly  six  months  after  default.  Plaint- 
iff introduced  his  proof  and  judgment  was  entered  in  bia 
favor.  Afterwards  on  the  29th  of  October  Defendant  filed 
his  motion  to  vacate  the  judgment  and  set  aside  the  default, 
having  given  notice  on  the  same  day.  The  motion  was 
denied,  and  a  few  days  afterwai'd  renewed.  We  do  not 
think  this  shows  very  great  diligence,  especially  when  we 
remember  that  the  affidavits  allege  that  the  Defendant  was 
the  acting  officer  of  the  very  Court  in  which  this  case  was 
pending.  The  only  excuse  given  for  the  negligence  is  that 
he  depended  upon  the  words  of  oth^  men  in  regard  to 
making  him  safe.  If  such  negligence  can  be  excusable  in 
one  case  it  should  be  so  in  all.  But  if  admitted  aa  good, 
it  would  lead  to  great  confusion,  and  parties  wonld 
never   kaow    when   their   cases  were   r^Uy   settled.     The 
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JQdgment  sad   sabseqaeiit  action   of  ih«  Court    I 
affirmed. 

LowB,  0.  J.»  concurs. 


LAWBENGE   A.  BROWN,  Retpondent,   v.   TH( 

ATEm,  AppMarU. 

DiBTBiOT  Jdbob  Can  Hikar  Mandamus.— A  District  Judge 
and  detenniiie  Writs  of  Maudamus  at  Cbambers. 

Sbo.  593  OF  PRAcracB  Acrr.— SectkoL  59d  of  the  Practice  A 
incompatible  or  incon^tent  with  the  provisions  of  I 
of  the  Organic  Act. 

Mandamus  to  Compel  Approval  of  Bond.— The  A\ 
showed  that  Rdator  had  been  elected  Probate  Judge  • 
Comity,  and  that  it  was  the  dat/  of  the  Defendant  tc 
the  Bond  of  the  Probate  Juc^e.  Relator  presented  a  i 
sufficient  Bond  to  the  Defendant  for  approval,  which  £ 
declined  to  accept  or  approve. 

Held.— That  it  was  the  duty  of  Defendant  as  County  Tre 
approve  the  Bond,  and  upon  failure  so  to  do,  he  will 
peUed  1^  Mandamus  to  approve  the  same» 

Appeal  from  the  Third  District  Oourt, 
The  facts  appear  in  the  opinion. 

•7.  9.  Sutherland,  for  Appellant. 
Tilford  dk  Hagan,    for  Respondent. 

Lows,  0.  J.,  delivered  the  opinion  of  the  Oouri 

The  ease  was  mandamus,  and  the  writ  was  issv 
the  bearing  and  proceedings  were  had  before  the  J 
the  Third  District  Court  in  vacation,  in  pursuant 
592nd  Section  of  the  Practice  Act.  It  is  assigned  i 
that  there  was  no  jurisdiction  in  the  Judge  at  CI 
for  the  reason  that  it  was  not  competent  for  the 
ture  to  confer  this  jurisdiction  upon  the  Judge  in  ' 
and  that  the  Section  referred  to  is  in  violation  oi 
of  the  Organic  Act.     I  do  not  think  there  is  ai 
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incompatibility  between  the  two.  A  similar  Act  has  been 
sustained  by  the  Supreme  Court  of  California  under 
legal  conditions  very  similar  to  these.  There  may  be  prac- 
tical difficulties  in  exercising  the  power  in  yacation,  owing 
to  our  jury  system,  but  they  do  not  occur  in  this  case. 

It  appears  from  the  affidavit  of  the  Relator  Brown  that 
he  received  at  the  general  election  of  1874  votes  for  the 
office  of  Probate  Judge  of  Tooele  County;  that  on  a  can- 
vass of  the  election  he  was  declared  elected  by  a  majority 
of  the  votes;  that  the  County  Clerk  issued  to  him  a  cer- 
tificate of  election;  that  the  Governor  had  issued  and 
delivered  to  him  a  commission  as  Probate  Jndge^  and  that 
he  had  taken  the  oath  of  office;  that  he  prepared  and  pre- 
sented to  the  Defendant  as  County  Treasurer  an  official 
bond  with  sufficient  sureties,  which  the  Defendant  refused 
to  approve  and  file.  Upon  this  affidavit  an  alternative  writ 
of  mandamus  was  issued,  and  upon  its  return,  a  motion 
was  made  to  quash  the  writ  upon  grounds  that  were  deemed 
untenable,  and  the  motion  was  overruled.  The  Defendant 
then  answered,  denying  that  the  Plaintiff  was  elected  Pro- 
bate Judge,  alleging  that  one  John  Eowberry  was  in  pos- 
session of  the  office  of  Probate  Judge,  and  that  the  select- 
men of  the  county  at  a  time  subsequent  to  the  presenta- 
tion of  the  bond  by  Plaintiff  had  increased  the  penalty 
of  the  bond,  to  be  given  by  the  Probate  Judge.  On  the 
filing  of  the  answer  the  Judge  framed  three  issues,  to  be 
tried  as  material  to  the  decision  of  the  case,  and  the  case 
proceeded  to  trial  by  the  Court,  neither  party  demanding  s 
juiy,  nor  has  the  trial  without  a  jury  been  assigned  as 
error.  XJpon  the  trial  the  averments  of  the  complaint 
were  sustained  by  the  proofs,  and  from  the  facta  elicited 
there  is  no  doubt  that  the  Plaintiff  was  entitled  to  have 
the  bond  approved  and  filed  by  the  Defendant.  The 
Plaintiff  had  the  certificate  of  election,  and  the  commis- 
sion of  the  Governor,  the  fact  that  Rowberry  had  also 
been  voted  for,  for  Probate  Judge,  and  that  a  contest  was 
likely  to  arise  between  him  and  the  Plaintiff  as  to  who 
was   elected,    was  a  question   with   which    the    Defendant 
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bad  nothing  to  do.  The  Plaintiff,  showing  the  proper  o 
dentials  of  office,  it  was  the  dnty  of  the  Defendant  to  i 
prove  and  file  the  bond,  if  the  same  was  sufficient, 
appears  that  when  the  bond  was  presented  to  him,  the  01 
reason  he  assigned  for  not  approving  and  filing  was  that  1 
office  would  be  contested  by  Rowberry.  It  is  true  that  mt 
damus  will  not  compel  an  officer  to  approve  an  insufficic 
or  a  doubtful  bond;  but  if  he  refuses  to  apprqve  a  gc 
and  sufficient  bond  without  good  cause,  he  may  be  co 
polled  by  mandamus  to  perform  the  duty.  It  appears  fr 
the  evidence  that  the  bond  was  proper  in  form,  and  su 
cient  as  to  the  sureties.  It  was  in  the  sum  provided 
Statute,  and  the  fact  that  the  selectmen  subsequently 
creased  the  penalty  for  the  Probate  Judge's  bond,  does  i 
excuse  the  Defendant's  neglect  of  duty.  The  finding  e 
judgment  of  the  Court  below  upon  this  part  of  the  c 
was  correct. 

There  was  a  claim  in  the  complaint  for  damages  ! 
Counsel  fees,  traveling  expenses  and  hotel  bills  claimed 
$500,  in  and  about  the  prosecution  of  the  suit,  and  ju  I 
ment  was  rendered  for  damages  for  $400.  This  was  erro  1 
ous.  The  party  had  no  claim  for  such  expenditures 
damages  in  a  suit  of  this  kind  any  more  than  in  an  oj  i 
nary  action.  Practice  Act,  Sec.  472;  Sedgwick  on  D&mai  ■ 
p.  97,  and  cases  there  cited.  Other  points  of  supposed  e:  ' 
are  urged,  but  I  think  they  are  immaterial. 

As  the  plaintiff  is  not  entitled  to  a  recovery  in  respec 
the  damages  alleged,  no  re-trial  of  the  case  is  necessary.     > 
order  may  be  entered  modifying  the  judgment  of  the  C(  1 
below,  by  setting  aside  so  much  of  it  as  awards  damages 
$400.     And  as  to  the  judgment,  in  other  respects,  it  will 
affirmed  and  cause  remanded. 

It  is  said   in  the   statement   that   the  Judge   refused 
grant  a  stay  of  proceedings  as  to   the  issue  of  the  pere 
tory  writ,  but  this  is  not  presented  in  a  mode  in  which    1 
effective  order  can  be  made.     I  see  no  reason,  however,     I 
a  supersedeas  should  not  have  been  granted. 

B0RBMA.N,  J.,  concurs. 
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JOHIT  YOXTBT,  Administbatob,  &o.,  op  JOHN   C 
Deceased,    Respondent,    v.    HUGH     McEEE 
JAMES  DUNCAN,  AfpetUnUs. 

Money  Rbgeeved  by  a nBii.--0 deHvored to  Masttmof  sk  i 
be  deposited  by  M  in  Bank  to  the  credit  of  G.     Inst  : 
placing  the  same  to  the  ocedit  otf  C,  as  diracted,  K  depo 
to  the  credit  of  M  &  D,  a  firm  of  which  M  was  a  m  1 
G  sued  the  firm  to  reoover  tiie  anumnt. 

Held.— The  money  waa  not  loaned  to  M,  and  the  latter  ^  . 
Agent  for  C. 

Held  Fubthxb.— That  the  firm  having  received  ttM  money   1 
responaibla  for  its  re-payment  to  C. 

•  Afpbal  from  the  Third  Distriot  OonrL 

In  November,    1873,    Defendants   were   merohani 

partners;  Cole,  the  deceased,  then  delivered  to  McE( 

to   carry  to  and   deposit  in  a   bank    where  decea» 

deposit  acoottnt.    McEee  received  the   money  for  th 
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poie,  took  it  to  the  bsmk,  hot  depoelced  it  to  the  credit  o! 
his  firm  on  tiieir  account  in  th^t  bank«  Ab>>aK  Ist  Jnlj, 
1874,  the  finn  di^olred,  McKee  going  oat  and  Doncan 
continuing  the  basiuesa;  wLerenpon  Cole,  on  inquiry  at  the 
hanky  learned  that  the  money  bad  not  been  deposited  to 
hia  account,  but  had  been  placed  to  the  credit  o^  and 
naed  by  the  firm.  He  then  applied  to  MeEee,  who  gara 
him  the  eyidtnce  of  the  debt  eet  forth  in  the  compMnt. 
Soon  after  this.  Cole  mentioned  the  matter  to  Duncan,  who 
denied  and  repudiated  both  the  note  and  the  debt. 

The  complaint,  as  a  foundation,  sets  forth  the  original 
transaction,  charging  that  the  Defendants  Lad  receired  so 
much  money  to  his  use,  and  had  converted  the  aame  to 
their  own  use. 

On  the  trial,  it  was  shown  that  Duncan,  before  this 
action  was  brought,  being  told  of  his  partner's  statement 
that  the  money  had  been  deposited  to  the  credit  of  the 
firm  on  its  bank  account  and  used  by  the  firm,  and  being 
asked  what  he  had  to  say  to  that,  answered  that  he  had 
examined  the  bank  book  and  found  that  the  money  had 
been  received  by  the  firm  and  that  it  was-  all  correct. 

The  other  facts  appear  in  the  opinion. 

Robertson  S  MeBride,  for  Appellants. 
Roshorough  A  Merriti,  for  Respondent 

BOBEHAN,  J.,  delivered  the  Opinion  of  the  Court 

John  Cole  delivered  to  Hugh  McKee  a  snm  of  .money  to 
be  carried  by  said  McEee  to  the  bank,  and  there  deposited 
to  the  credit  of  said  Cole.  He  took  the  money  to  the 
bank,  but  instead  of  placing  it  to  tlie  credit  of  Cole,  he 
deposted  it  to  the  credit  of  McKee  &  Duncan,  a  partner- 
ship firm  of  which  said  M  Kce  was  a  member.  The  firm 
afterwards  dissolved,  and  Cole  sued  the  partnership  for  the 
amount  and  obtained  judgment  in  the  District  Court,  from 
which  the  Defendant,  Duncan,  appeals  to  this  Court 
McKee  never  appeared  in  the  case. 
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•Cole  having  died  daring  the  pendency  of  the  salt 
Oonrt  below,  the  cause  was  reriyed  in  the  name  of  1 
ministrator. 

In  reviewing  the  evidence  in  this  case,  we  cannot  i 
that  Cole  ever  intended  to  part  with  bis  property 
money.  The  very  reverse  seems  to  have  been  th< 
McKee  was  to  take  Cole's  money  and  place  it  to 
credit.  As  long,  therefore,  as  it  remained  in  McKee's 
it  was  Cole's  money.  In  other  words,  McKee's  pof 
was  Cole's  possession,  and  Cole  never  parted  with  th 
session  until  McKee  &  Duncan  received  it.  The  moi 
not  loaned  to  McKee;  nor  was  any  credit  given  to 
regard  to  it.  He  acted  solely  as  the  Agent  of  Col 
violated  bis  instructions  as  Agent,  and  made  a  w: 
deposit  of  Cole's  money;  and  McKee  &  Duncan  hav 
oeived  it  to  their  use  and  benefit,  as  admitted  by  I 
they  became  responsible  for  its  re-payment  to  Col 
therefQre  see  no  error  in  the  action  of  the  Court  be] 
The  judgment  and  order  are  affirmed,  with  costSt 

Embbson,  J.,  and  Whitb,  C.  J.,  concur. 


BOBEBT  ZEILE,  Bsspondent,  v.  JACOB   MOB 

Appellant. 

Obdeb  Sitstaininq  ▲  DBMt7BBEB.->No  appeal  lies  from  a 

sustaining  a  Demiurer. 
AcrnoN  OF  CouBT  ov  DsMUBBBB,  How  Bbvibwbd.— W] 

Judgment  Roll  shows  the  action  of  the  Court  below  up< 

murrer,  the  same  can  be  reviewed  on  appeal  without  a  sti 

or  Bill  of  Exceptions. 
Law  and  Equity  Still  Distinct.— The  Practice  Act  aboli 

forms  of  the  several  actions  ouly->tlie  distinotian  betwe 

and  £(|uity  is  as  broad  as  over. 
Equitable  Defence  and  CountisR  Claim.  —Action  on  pre 

note     Defendant  by  hie  answer  Rets  up  a  claim  for  ( 

against  the  Plaintiff  for  the  willful  destruction  of  the  pro 
'    Defendant  to  the  amount  of  |1,000,  and  avers  the  insob 

Plaintifr. 
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HsLD.-— Kot  an  equitable  defense  to  PlalntMhs  action. 

HsLD  FuRTHSB.— -That  the  eame  ia  not  a  Goonter  Claim,  aa  H  dooi 
not  arise  out  of  the  transaction  set  forth  in  the  complaint. 

Action  at  Law— Counteb  Claim,— In  an  action  at  law  under  tiie 
Practice  Act,  the  Defendant  cannot  set  up  a  defense  in  tort,  not- 
withstanding the  insolvency  of  the  Plaintiff,  when  the  tort  does 
not  grow  out  of  tSw  canse  of  action  sued  on. 

Appbal  from  the  Third  District  Court. 

On  the  23rd  day  of  Jnly^  1875,  the  Plaintiff  brought  an 
action  against  the  Defendant  on  a  promissory  note  for  $700. 
The  Defendant  answering,  admits  the  execution  and  deUyery 
»of  the  note,  but  alleges  that  the  Plaintiff  whilst  in  the  Berrice 
of  Defendant  and  one  Johnson,  as  partners,  subsequent  to 
the  execution  of  the  note  sued  on,  as  a  beer  brewer,  '^n^* 
llgently  and  carelessly,  and  wantonly  and  maliciously  injured 
and  destroyed  materials  for  making  beer,  and  negligently 
and  carelessly,  and  wantonly  and  maliciously  injured  and 
destroyed  beer  already  manufactured,  to  the  yalue,  in  aQ  <rf 
such  materials  and  such  beer,  of  ($1,000)  one  thousand 
dollars;''  that  on  the  let  day  of  July,  1875,  the  said  John- 
son sold  and  assigned  his  interest  in  the  cause  of  action  for 
said  damage  to  Defendant  for  yalue;  that  Defendant  had 
duly  demanded  payment  for  said  damage  from  Plaintiff, 
which  Plaintiff  refused  to  pay;  that  '^the  Plaintiff  ia  wholly 
and  utterly  insolyent,  and  an  action  against  said  Flainlifl 
for  said  damage  would  be  unayaiKng." 

Defendant  then  ''offers  to  credit  the  amount  due  him 
for  such  damage  with  the  sum  claimed  by  Plaintiff,  and 
take  judgment  for  the  balance  of  said  one  thousand 
dollars." 

To  this  answer  Plaintiff  interposed  a  general  demurrer. 
On  hearipg  the  argument,  the  Court  sustained  the  demur- 
rer, and  Defendant  duly  excepted.  Defendant  stood  by  his 
answer;  judgment  was  giyen  for  Plaintiff^  and  Defendant 
appeals. 

/.  O.  Hemtngray,  for  Appellant, 
Tilford  d  Hagan,  for  Bespondent 
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EmtBSOK^  J.^  deliyered  the  opinion  of  fbe  Oonrt: 

The  salt  was  npon  a  promlBSor;  note.  The  Defendfi 
answered;  the  Plaintiff  d^iinrred  to  the  answer;  thedemi: 
rer  was  sustained;  tho  Defendant  ezoapted;  elected  to  stai 
npon  his  demnrrer^  and  judgment  was  given  for  the  PUdntii 
reciting  the  action  of  the  Court  upon  the  demvrrer. 

The  Defendant  appeals. 

Ist.    From  the  order  sustaining  the  demorren 

3d.    15'rom  the  judgment. 

As  to  the  first,  it  is  sufficient  to  say  tiiat  it  is  not, 
such^  an  appealable  order. 

On  the  appeal  from  the  judgment,  tiie  question  is  rain 
as  to  whether  this  Court  can  review  the  action  of  the  Ooii 
below  on  the  demnrrer,  there  being  no  statement  or  Bill 
Exceptions. 

The  object  of  a  Statement  on  Appeal  is  to  bring  h; 
the  record  those  orders  and  rulings,  together  with  the  fai 
necessary  to  explain  them,  which  are  made  in  other^  staji 
of  the  proceedings  in  the  case,  and  not  during  the  progri 
of  the  trial,  and  not  contained  in  the  Judgment  Boll.  Hi 
per  V.  Minor,  27  Cal.   110. 

The  judgment  in  this  case  discbses  the  aotioa  taken 
the  Court  on  the  demnrrer.    The  redtals  in  it  bring  bef<i 
us  all  the  facts  necessary  to  enable  the  Court  to  determi 
whether  there  was  error  or  not;  that  is  the  snflSciency 
the  answer.    They  aooomphsh  all  that  could  be  aocomplisli 
by  a  statement. 

We  cannot  separate  the  action  of  the  Court  npon  1 
demurrer  from  the  judgment  based  upon,  and  made  a  p 
of  it  in  the  reoord,  and  properly  included  in  the  Jadgm< 
Bdl. 

The  oomplaint  is  in  Ae  usual  form  upon  a  pronism 
note;  the  answer  admits  the  execution  and  deliveiy  there 
and  sets  up  new  matter  in  defence  by  which  he  seeks  i 
only  to  defeat  the  Plaintiff's  claim,  but  to  recover  a  juc 
ment  against  him.  This  new  matter  consists  of  a  claim  : 
damages  for  the  willful  and   malicious  destraotion  of  1 
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partnership  property  of  the  Defendant  and  one  Johnson,  to 
the  amount  of  $1^000,  Johnson  haying  assigned  his  interest 
in  the  claim  before  the  bringing  of  this  suit.  It  is  fur- 
ther alleged  in  the  answer  that  **  the  Plaintiff  is  wholly  and 
utterly  insolvent  and  an  action  against  said  Plaintiff  for  said 
damages  would  be  unavailing." 

The  Defendant  claims  that  under  the  Practice  Act  this 
constitutes  an  equitable  defense  to  the  Plaintiff's  action. 

The  Practice  Act  does  not  abolish  the  distinction  between 
Law  and  Equity.  This  distinction  is  as  broad  as  ever. 
The  act  affects  the  forms  of  the  several  actions  alone.  The 
substantial  allegations  of  the  pleadings  mast  be  the  same  as 
under  the  old  system.  Miller  v.  Van  Tassel,  24  Gal.  463; 
Jones  V.  Steamship  Gortez,  17  Id.  487.  '^  The  abrogation 
of  the  ancient  forms  of  pleading,  and  the  establishment  of 
a  uniform  system  of  remedies  in  the  Courts,  do  not  abro- 
gate the  distinction  between  Law  and  Equity,  nor  require 
that  every  cause  of  action  should  be  set  forth  in  the  same 
terms."     Willai-d's  Equity  Juris.  36. 

Construed  by  these  principles,  this  answer  falls  far  short 
of  setting  up  any  sort  of  defense  whatever  to  the  Plaintiffs 
cause  of  action. 

The  Defendant  rests  his  claim  to  have  this  defense  allowed 
solely  upon  the  allegation  of  the  Plaintiff's  insolvency.  In 
other  words,  to  defeat  an  action  upon  a  promissory  note^ 
ha  sets  up  a  claim  for  damages,  growing  out  of  the  tortious 
act  of  the  Plaintiff,  not  in  the  remotest  degree  connected 
with  the  subject  of  the  action,  and  by  simply  alleging  in 
addition  the  insolvency  of  the  Plaintiff  asking  the  Court  to 
make  an  equitable  application  of  the  claim  for  that  purpose. 

With  equal  propriety  he  might  defeat  a  claim  for  damages 
in  an  action  of  ejectment,  by  setting  up  a  claim  for  dam- 
ages for  an  assault  and  battery  committed  upon  him  by  the 
Plaintiff,  by  alleging  the  insolvency  of  the  Plaintiff  and  his 
consequent  inability  to  respond  in  damages  for  the  tori. 

The  new  matter  constitutes  no  defense,  either  legal  or 
equitable  in  any  other  sense  than  as  a  Counter  Claim,  and 
as  such  it  cannot  be  pleaded  in  this  action,  because  it  does 
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not  arise  out  of  the  transaction  set  forth  in  the  coni 
as  the  foundation  of  the  Plaintiff's  claim;  neither 
connected  with  the  subject  of  the  action;  nor  is 
cause  of  action  arising  upon  oontract  Practice' 
Sec.  47. 

If  the  Defendant  has  a  remedy  against  the  PlainiS 
must  seek  it  in  another  suit. 

The  judgment  of  the  Court  helow  is  affirmed 
oosts. 

Whitb,  0.  J.J  and  Bobbkait,  J.,  concurred. 


JAMES   L.    NEWTON    akd    QBOROB    H.    NEW 
Respondents,  v.  WILLIAM  BROWN,  Appellant. 

Form  of  VEBDiCfr— Watveb.— A  form  of  verdict  can  be  pr 
(leaving  the  amount  blank),  and  by  the  Court  given  to  th 
when  they  retire,  and  if  the  adverse  party  has  any  objeoi 
such  a  course,  he  must  interpose  his  objection  at  the  time 
too  late  to  urge  it  for  the  first  time  on  a  motion  for  a  nev 
or  on  appeal. 

Officbb  Authobizkd  to  Take  I>ieposition.—A  person  appoio  i 
the  Oourt  to  take  a  deposition  in  another  State,  must  be  i 
the  specified  local  ofBcers  mentioned  in  Section  410  of  the  I  i 
Act,  otherwise  such  pereon  is  not  authorized  to  take  the  dep  • 

MSASXJBB  OF  Damages,  Eyidsncb.-- Action  agaiofit  a  She  i 
Replevin  for  certain  property  seized  by  such  sheriff,  wl  I 
property  was  in  transit,  from  Ogden  City  to  San  Francisi  i 

J7e2d.— That  evidence  as  to  the  market  value  of  such  property  i 
Francisco,  was  admissible  as  tending  to  show  in  connecti(  i 
other  testimony  its  market  value  at  the  place  of  detentiOE 

Hdd  Farther.^TbaX  in  assessing  the  amount  of  damages  the  I  i 
sustained,  the  jury  must  be  governed  by  the  value  I 
property  at  the  place  of  detention* 

Justification  by  OFFiOKa.— Wben  an  officer  Justifies  a  sei  i 
property,  under  and  by  virtue  of  a  writ  of  attachment  I  \ 
him,  his  justification  depends  solely  upon  the  regularity  i 
attachment  proceedings  in  the  case,  and  it  is  immaterial  \  i 
the  proceedings  have  ever  ripened  into  a  judgment  or  not 

Motion  For  a  Non-Suit.— The  f^t  that  the  Plaintiff  is  a    ; 
cannot  be  urged  on  a  motion  for  a  non-suit    This  objecti< 
be  taken  advantage  of  in  some  other  manner. 
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DIbpobitzon  as  Syil>BNGE.^A  deposition  will  not  be  receiyed  in  evi- 
dence unless  the  party  against  whom  it  is  offered  was  either 
present  at  the  examination,  or  had  an  opportunity  of  being  so  for 
the  puipose  of  cross-examining  the  witnesses;  but  this  power 
and  pdvik^  can  be  waived  by  his  own  vohmtaiy  act 

Afpbax  irom  tho  Third  Distriot  Court 

The  facts  appear  in  the  opinion. 

Miner,  Haydon  <&  OUchristf  for  Appellant 

Bennett,  Whitney  S  KimbaU,  for  Bespondents. 

EKBBSOiir,  J.>  delivered  the  opinion  of  the  Court 

Onds  mui  an  action  for  the  alaim  and  delivery  of  per- 
sonal property^  and  a  jury  trial  bad,  and  a  verdict  for 
Plaintiff. 

The  first  assignment  of  error  is^  that  the  form  of  a  verdict 
in  his  flavor  was  prepared  by  Plaintiff's  Counsd,  leaving  a 
blank  for  the  amount  of  damages.  This  was  handed  by 
Counsel  to  the  Court,  and  by  the  Court  to  the  jury,  when 
they  retired  to  consider  of  their  verdict  The  jury  returned 
this  verdict  into  Court,  with  the  Uank  filled  with  the 
amount  of  damages  as  assessed  by  them. 

We  are  unable  to  discover  upon  what  ground  a  valid 
objet^ion  ean  be  made  to  the  course  adopted.  It  is  the 
duty  of  Counsel  to  see  that  the  verdict  of  the  jury  re- 
turned in  their  favor  is  so  formally  expressed  as  to  aoatain 
the  judgment  of  the  Court  thereon. 

If  it  were  possible  to  discover  any  valid  objection  to  this 
oonrse,  it  oould  not  possibly  be  anything  more  than  a  mere 
irregularity,  which  the  Defendant  waived  by  iM)t  objecting 
at  the  time,  and  he  ought  not  to  be  allowed  to  urge  it  for 
the  first  time  either  on  a  motion  for  a  new  trial,  or  in  this 
Court 

The  second  ground  of  error  relates  to  the  admiflsion  in 
evidence  of  certain  depositions,  ttikon  in  the  City  of  Omaha, 
in  the  State  of  Nebraska^  on  the  part  of  the  PlaintifEiL 
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After  tellins:  the  jury  that  if  they  foand  the  Plaintiffs 
were  the  owners  of  the  property,  they  would  then  aBsees 
the  damages  for  its  detetition,  the  Court  gave  this 
iostruction: 

''In  fixing  the  amount  of  damages  for  detention,  you 
can  consider  the  market  yalue  of  the  property  at  Sacra- 
mento and  San  Francisco,  the  points  to  which  the  prop- 
erty was  consigned,  and  legal  interest  on  the  value  thus 
found  during  the  detention  at  Ogden/' 

l?he  use  of  this  language  was  well  calculated  to  convey 
a  wrong  impression  to  the  minds  of  the  jury.  It  is  more 
than  probable,  that  they  inferred  from  it  that  they  were  at 
liberty  to  take  the  market  value  of  the  property  at  the 
points  named,  as  the  basis  upon  which  to  assess  the  Plaint- 
iffs' damages,  when  in  fact  the  testimony  as  to  its  market 
value  there  was  only  admissible  as  tending,  in  some  degree, 
to  establish  the  value  at  the  place  of  detention,  the  latter 
furnishing  the  true  basis  upon  which  to  assess  the  damagea. 

The  giving  of  this  instruction  was  error. 

It  appears  that  the  Defendant  was  Sheriff  of  Weber 
county;  that  he  seized  the  property  as  such  Sheriff  under 
and  by  virtue  of  a  writ  of  attachment  issued  out  of  the 
Third  District  Court,  at  the  suit  of  Greenwell  &  Co., 
against  one  Forbes,  and  as  the  property  of  said  Forbes. 
He  pleads  this  in  justification. 

On  the  trial  the  Defendant  offered  in  evidence  the  Court 
files  in  the  attachment  case,  all  of  which  were  received 
except  the  judgment,  to  the  introduction  of  which  an  objec- 
tion was  made  and  sustained.  We  can  not  see  how  the 
reception  or  rejection  of  this  piece  of  evidence  could  in 
any  view  affect  the  Defendant's  case.  His  justification  de- 
pended upon  the  regularity  of  the  attachment  proceedings, 
whether  those  proceedings  ever  ripened  into  a  judgment  or 
not. 

At  the  close  of  the  Plaintiffs'  case  the  Defendant  moved 
for  a  nonsuit,  on  the  ground  that  one  of  the  Plaintiffs  was 
a  minor  at  the  time  of  the  commencement  of  the  suit. 
This  motion  was  denied,  and  is  assigned  as  error. 
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This  objection  shoald  haye  been  taken  advantage  < 
some  other  manner;  it  cannot  be  reached  by  this  mc 
It  is  not  one  of  the  grounds  upon  which  a  non-suit  w 
granted. 

There  is  nothing  in  the  record  to  show  that  the  dai: 
as  assessed  by  the  jury  are  excessive.  The  interest 
the  value  of  the  property  for  the  time  it  was  detain  i 
not  the  only  measure  of  damages.  The  testimony  li 
that  a  portion  of  it  was  of  a  perishable  nature^  and 
this  portion  was  rendered  worthless  by  the  delay.  'I 
can  be  no  donbt  the  jnry  took  this  into  consideratio 
fixing  the  amount  of  damages,  and  gave  compensation  i 

The  depositions  of   a  number  of  witnesses  for  the  D( : 
ant»  were  taken  in  the  City  of  Omaha,    on   a  stipu 
between  the  parties.     Both  parties  were  represented  by  ] 
ad  before  the  Commissioner  agreed  upon  by  them. 

It  seems  that  the  examination  extended   through   s  i 
days.    At  the  close  of  one  da/s  proceedingSi  it  was  adjo  i 
until  the  day  following,  pending  the  examination  of  i 
nesB.     The  next  day  the  Counsel  for  the  Defendant  apj ; 
with  his  witnesses.     The  Plaintiff's  Counsel  did  not  a 

4       a 

The  testimony  of  the  witness,  whose  examination  was 
menced  the  day  before,   was  concluded,    and   that  o 
others    was    taken,    when    the    further   examinatioi 
adjourned    until    the   next    day.     After  this  adjourn  i 
Plaintiff's  Counsel  appeared  and  demanded  that  he  (  i 
have  an  opportunity  to  cross-examine   the   witnesses     i 
testimony  had  been  that  day  taken.    In  the  meantime  I 
witnesses  had   been   discharged  by   the   Defendant,    { 
seems  had  left  the  room.    An  effort  was  made  by  an  (  [ 
armed  with  a  subpoena,  to  bring  them  before  the  Co  i 
sioner,  but  they  could  not  be  found. 

On  the  trial   the   Defendant   offered    the   depositic 
those  witnesses  in  evidence,  to   the   introduction  of 
the  objection  was  made  that  the  Plaintiff's  Counsel  I   [ 
opportunity  to  cross  examine   the  witnesses.     The  obj    : 
was  sustained,  and  the  depositions  excluded. 

It  is  a  general  rule  that  a  deposition  or  examinatic 
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not  be  receiTed  in  evidence^  unless  the  party  against  whom 
it  is  offered  was  either  present  at  the  examination^  or  at 
least  had  an  opportunity  of  being  so,  and  cross-examining 
the  witnesses.  But  if  he  by  his  own  voluntary  act  or  neg- 
lect  has  renounced  the  power  and  privilege  of  examination, 
the  fact  that  there  was  no  cross-examination  furnishes  no 
ground  for  the  exclusion  of  the  depositions.  It  was  the 
duty  of  the  Plaintiff's  Counsel  to  be  present  at  the  time  to 
which  the  examination  was  adjourned,  if  he  desire  to  avail 
himself  of  the  privilege  of  cross-examination. 

The  record  discloses  that  he  was  present  the  day  before, 
and  must,  therefore,  have  known  to  what  time  the  exam- 
ination was  adjourned.  If  he  chose  to  absent  himself,  the 
Defendant  should  not  be  made  to  suffer  for  it.  This  objec- 
tion should  have  been  overruled. 

For  the  errors  above  mentioned,  the  judgment  of  the 
Court  below  in  refusing  a  new  trial  is  reversed,  and  a  new 
trial  ordered.     The  Defendant  to  recover  costs  in  this  appeal 

Whitb,  0.  J.,  and  Bobemak,  J.,  concurred. 


BOLIVAR   ROBERTS   et   al,    Respondents,  v.  ROBERT 

WILSON  et  al.,  Appellants. 

EviDBNOB  OF  LocAii  MINING  TjAWS.— In  order  to  introduce  evi- 
dence of  the  local  Mining  laws  of  a  District,  it  is  necessary  Uiat 
it  should  be  made  to  appear  aliunde  that  the  copy  offered  comes 
from  the  proper  custodian,  and  that  such  person  was  empowered 
to  give  certified  copies  thereof,  so  as  to  become  evidence,  and  that 
such  was  a  copy  of  the  laws  in  force  in  such  District. 

MlNlNQ  Ground,  How  Hbld. — ^A  party  claiming  mining  groond, 
not  actually  possessed  and  worked,  and  beyond  the  pattsesgio 
pedis,  must  show  his  right  thereto  by  constructive  possession,  and 
he  can  show  such  consti-uctive  possession  only  by  physical  works 
or  monuments,  or  by  the  local  Mining  Laws  and  rules,  and  c(Hn- 
pliance  therewith. 

Oabbs  Approved.— a twood  v,  Fricot,  17  Gal.  48;  and  English  v. 
Johnson,  Id.;  and  Hess  v.  Winder,  dO  Cal.  855,  referred  to  and 
approved. 
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Appeal  from  the  First  District  Ooart. 
The  facts  appear  in  the  opinioii. 
Marshall  S  Boyle,  for  Appellants. 
2>.  Cooper,  for  Kespondents. 

BoBEMAK,  J.,  delivered  the  opinion  of  the  Conrt. 

This  is  a  snit  for  mining  property.  The  Plaintiffs  alle 
that  they  were  ''seized  in  fee  of  a  certain  tract  of  la: 
and  mining  claim^''  fourteen  hundred  feet  long  by  t 
hundred  feet  wide^  which  they  call  the  ''Coresa  Lode 
and  that  being  so  ''seized,''  the  Defendants  ejected  th( 
from  the  premises  and  withhold  the  possession  from  the 
Defendants  in  their  answer  deny  that  the  Plaintiffs  w« 
"seized  in  fee,  or  otherwise,  of  the  property  described 
the  complaint;"  and  they  allege  that  they  (Defendan 
hold  under  a  location,  called  the  "Mountain  Tiger,''  mi 

m 

at  a  date  subsequent  to   the  alleged  date  of  the  "Core 
location,  and  within  the   boundaries  claimed  by  the  Plai 
ifls,   but  allege    that   Plaintiffs   were    never   in    possess 
thereof,  and  that  said  "Mountain  Tiger"  is  a  separate  ( 
distinct  lode,  or  vein,  from  that  of  the  "  Coresa,"  and  t 
being  such,  the  Defendants  could   hold  it,  even  if  wit 
the   boundaries  claimed  by  Plaintiffs,  the   Plaintiffs  bei 
under  the   Law  of  1866,  entitled   to  locate  and  hold 
one   lode  or  vein  within   the   boundaries  specified    in 
complaint.    A  jury  trial  was  waived,  and  the  Cou  t,  hav 
heard  the   case,  gave  judgment   for   the   Plaintiffs  for 
property    claimed  by  them.      The   defendants,    thereup 
"Ynoved  for  a  new  trial,  which  being  refused  the  Defendf 
appealed  to  this   Court,  both   from    the   judgment  and 
order   of  the   District   Court   overruling  the   motion  fc 
new  trial. 

The  Appellants  (Defendants  below)  assign  as  error 
admission  in  evidence  of  a  paper  writing,  "Exhibit  . 
offered    by    the    Plaintiffs,   as    the   local  Mining   Law£ 
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Tintio  Mining  District^  where  the  property  in  qaestion  is 
alleged  to  be  situate.  In  order  to  introduce  the  written 
local  Mining  Laws  of  a  district,  it  is  necessary  that  it 
should  appear  aliunde  that  the  copy  comes  from  the  proper 
repository,  and  that  such  party  was  empowered  to  give 
certified  copies  so  as  to  become  evidence,  and  that  sach  was 
a  copy  of  the  laws  prevailing  and  in  force  in  the  District 
at  the  required  date.     Harvey  v.  Byan,  42  Cal.  626. 

These  things  have  not  been,  and  could  not  be  shown  by 
the  certificate  attached  to  the  alleged  laws.  Kor  ia  there 
any  authority  for  showing  them  by  affidavit.  This  could 
only  be  done  by  express  Statute,  and  no  such  Statutes 
exist.  In  atte'^i^'ting  to  prove  these  facts  the  opposite 
party  is  entitled  to  his  right  of  cross-examination^  from 
which  he  is  cut  oJBT,  if  ez  parte  affidavits  are  sufficient 
The  affidavit  does  not  allege  that  this  paper  is  an  examined 
oopy,  or  that  it  is  a  copy  of  the  originals,  or  that  the 
originals  are  in  his  office. 

Nor  does  it  appear  either  in  the  certificate  or  affidavit 
that  the  exhibit  is  a  copy  of  all  the  laws  of  the  District. 
English  1^.  Johnson,  17  Oal.  115. 

None  of  the  requisites  having  been  complied  with  to 
make  the  Exhibit  evidence,  we  are  necessarily  brought  to 
the  conclusion  that  it  was  error  for  the  Goart  to  admit  it 
in  evidence. 

The  question  then  arises,  was  it  such  error  as  requires  a 
reversal  of  the  judgment  below? 

Injury  is  presumed  from  evidence  erroneously  admitted, 
unless  it  manifestly  appears  that  there  is  no  injury.  Grimes 
V.  Fall,  15  Oal.  63. 

It  is  claimed  by  Plaintiffs  that  the  introduction  of  the 
local  laws  was  not  necessary  to  their  case,  as  the  Defend- 
ants have,  as  they  allege,  admitted  Plaintiffs'  title,  claim- 
ing only  that  the  ''Mountain  Tiger''  is  a  separate  and 
distinct  lode  or  vein. 

The  Defendants  certainly  hold  that  the  ''Mountain 
Tiger"  is  a  separate  and  distinct  vein  or  lode,  but  do  they 
admit  that  Plaintiffs  had   any  title  to  the  "Goresa''  lode? 


lai 
tl] 

ft 

he 

itil 

en 

o: 

ID( 

'fe: 
tit 
ad 
in 
Mi 
'*( 
e 

)sa 
th 

in 
t) 

CO 

1  ( 

8C 

fB 

V, 

)08 

isa 

)n' 

erg 

a 

eio 

lii 


296  BoBEBTS  et  al,  v.  Wilsok  ei  al.         January 

conrse,  before  the  possession  of,  or  working  upon  part,  gires 
possession  to  any  more  than  that  part  so  possessed  or 
worked.  But  when  the  claim  is  defined,  and  the  party 
enters  in  pursuance  of  mining  rules  and  customs,  the 
possession  of  part  is  the  possession  of  the  entire  claim.'' 

The  converse  of  this  proposition  would  require  that  in 
proving  a  claim,  if  its  limits  be  not  defined,  and  the  entry 
be  not  in  pursuance  of  the  local  rules  and  customs,  the 
possession  would  give  title  only  to  the  ground  actually 
worked.  -And  such  is  the  doctrine  of  English  v.  Johnson, 
(17  Gal.  115),  according  to  which,  if  no  mining  rules  are 
sworn  to  exist  under  which  the  location  was  made  and 
claimed,  the  party  so  claiming  could,  as  against  another 
party  not  claiming  under  the  mining  rules,  hold  his  prior 
claim  if  its  boundaries  be  ^'distinctly  defined  by  physical 
marks,''  even  without  proving  the  local  customs  or  rules. 

The  same  Court,  in  afterwards  commenting  upon  the 
case  of  English  v.  Johnson,  just  referred  to,  says :  '*While 
it  has  been  the  object  and  endeavor  of  the  Courts  of  this 
State  to  protect  miners  in  the  enjoyment  of  their  mining 
locations  on  the  public  lands,  justice  and  policy  at  the 
same  time  require  some  practical  mode  of  notifying  others 
of  the  extent  of  their  claims.  What  that  mode  shall  be, 
and  what  the  extent  of  the  mining  claim  may  be,  is  gen- 
erally regulated  by  the  miners  of  the  particular  locality, 
whose  rules  in  this  respect  are  adopted  as  rules  of  law." 
And  the  Court  there  says  further,  that  in  the  absence  of 
these  local  rules,  ''the  boundaries  of  the  land  claimed  for 
mining  purposes  must  be  indicated  by  such  distinct  phy- 
sical marks  or  monuments  as  will  fairly  advertise  to  all 
concerned  where,  and  what  it  is,  or  in  other  words,  its 
extent/* 

In  that  case  there  being  no  such  physical  marks  as 
required,  nor  any  mining  rules  or  customs  shown,  whereby 
the  locator  could  extend  his  possession  beyond  what  be 
actually  worked,  that  is,  beyond  the  posspssio  pedis,  his 
rights  did   not  extend   beyond   that,  and   he   had   nothing 
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JOHN    SNELL,    Respondent,   v.   PRANK    OISLEB, 

Appellant. 

Ksw  Trial  on  tee  Ground  of  Surprise.— A  new  trial  will  not  be 
granted  on  tlie  ground  that  the  >novtng  party  waa  anrprised  at 
the  testimony  of  his  adversary  at  the  trial,  when  such  testimony 
was  pertinent  and  within  the  issue,  unless  there  was  some  trick 
or  fraud  perpetrated. 

Id.— Newly  Discovered  Evidence.— A  new  trial  should  not  be 
granted  upon  the  ground  of  newly  discovered  evidence,  where 
no  proper  diligence  had  been  used  to  procure  it  at  the  trial. 

FjLcnB  ON  Appeal,  When  Reviewed.— Upon  appeal  the  Court  will 
not  review  the  facts  unless  a  motion  for  a  new  trial  was  made  in 

the  Court  below  upon  the  insufficiency  of  the  evidence. 
Appeal  from  the  Third  District  Oonrt. 
The  facte  are  stated  in  the  Opinion  of  the  Court 

Bobertson  £  McBride,  for  Appellant. 
J.  O.  Sutherland,  for  Bespondent. 

Emersok,  J.,  delivered  the  Opinion  of  the  Oonrt 

The  firm  of  Holbrook  &  Townsend  contracted  with  the 
Defendant  to  furnish  the  material  and  erect  for  him  a 
brick  building  in  Salt  Lake  City. 

The  Defendant  was  bound  to  the  contractors  to  pay 
eighty  per  cent,  of  the  contract  price  aa  the  work  pro- 
gressed^  and  the  remainder  on  ita  completion. 

Holbrook  ft  Townsend  employed  the  Plaintiff  to  .do  a 
portion  of  the  work.  They  drew  orders  for  him,  from 
time  to  time^  on  the  Defendant,  on  which  he  received  from 
Defendant  eighty  per  cent,  of  the  face  of  the  orders,  or 
what  was  specified  in  the  original  contract  to  be  due. 

This  action  was  brought  to  recover  the  remaining  twenty 
per  cent.,  and  the  complaint  alleges  an  express  agreement 
by  the  Defendant  to  pay  this  balance  to  the  Plaintiff. 
The  answer  denies  this  agreement.  This  claim  and  denial 
form  the  real  and  vital  issues  in  the  case. 

The  case  was  tried  by  a  referee,  who  found  for  the 
Plaintiff.  Upon  the  coming  in  of  this  report,  the  coon- 
eel  for  the  Defendant  excepted  to  it,  and  moved  the  Court 
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''I  relied  on  my  own  statemcut  as  contradicting  that 
found  in  the  deposition  of  Holbrook  on  this  pointy  and 
was  advised  by  my  counsel  that  there  would  be  no  necessity 
for  anything  new,  unless  Holbrook  was  corroborated  by  some 
other  witness,  and  I  knew  that  90  other  could  truthfully 
do  so^" 

It  would  seem  that  the  accident  and  surprise  at  the  trial 
grew  out  of  the  fact  that  the  Plaintiff  was  able  to  pro- 
duce more  testimony  upon  the  issue  than  the  Defendant 
expected. 

This  testimony  was  pertinent  and  material  to  the  issue, 
and  he  makes  no  charge  that  he  has  been  misled  by  any 
trick  or  fraud  on  the  part  of  the  Plaintiff,  or  by  any  mis- 
statement as  to  what  any  witness  would  swear  to.  He  seems 
to  have  relied  wholly  upon  the  Plaintiff's  not  being  able  to 
prove  the  issue  by  any  other  witness  than  Holbrook,  whose 
deposition  he  must  have  seen  before  the  trial,  judging  from 
the  language  used  by  him  in  referring  to  it,  and  thus 
became  apprised  of  what  the  line  of  proof  would  be.  Hol- 
brook was  one  of  the  contractors.  Townsend,  the  other 
contractor,  was  present  during  the  whole  of  the  settlement. 

What  right  had  the  Defendant  to  presume  that  Town- 
send  would  not  be  called  to  corroborate  Holbrook.  In  his 
affidavit  he  says: 

'^I  had  no  notice  that  the  said  Townsend  would  be  a 
witness  in  said  cause,  and  had  no  reason  to  infer,  if  he  was 
a  witness,  that  he  would  testify  to  any  such  fact.  The 
same  being  an  entire  mistake,  as  will  more  fully  appear 
from  the  affidavits  of  other  parties  hereto  ^  appended. 
And  I  further  state  that  no  such  agreement  was  made  at 
that  time  with  said  Holbrook  and  Townsend,  or  either  of 
them,  at  that  time  or  any  other  time.  I  further  state,  that 
knowing  the  said  statement  to  be  incorrect,  and  that  said 
Townsend  was  present  when  the  final  settlement  was  made, 
I  had  no  reason  to  suppose  he  would  make  such  a  state- 
ment as  he  did  in  his  testimony,  and  was  surprised  that  he 
should  do  BO." 

He  csmnot  be  serious  in   urging  any   claim   to   the  con* 
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and  Holbrook  and  Townsend  relative  to  a  claim  for  damages 
for  non-completion  of  the  building  at  the  time  agreed 
upon.  I  think  it  is  clearly  shown  by  all  the  testimony  in 
the  case  that  every  thing  was  arranged  and  agreed  npon  at 
the  store  except  this  claim  for  damages.  Pending  this 
negotiation  Holbrook  and  Townsend  left  the  store.  In  the 
evening  of  the  same  day  the  Defendant  and  Holbrook  and 
Townsend  met  at  the  building,  and  this  claim  for  damages 
was  finally  agreed  upon  at  that  place.  The  Defendant 
misapprehends  the  effect  of  the  testimony,  when  he  states, 
as  he  does  in  his  afSdavit  on  the  motion  for  a  new  trial, 
that  it  was  established  that  the  promise  was  made  at  the 
Oisler  building.  None  of  the  witnesses  testify  that  it  was 
made  there.  It  is  shown*  by  the  affidavits  of  the  proposed 
witnesses^  that  their  evidence  would  be  that  no  such  promise 
was  made  at  the  Gisler  building  or  later  in  the  evenings 
when  the  negotiations  were  finally  closed.  If  they  had  been 
sworn  on  the  trial  their  evidence  would  have  had  no  tendency 
to  disprove  what  occurred  at  another  time  and  place  during 
the  pendency  of  the  negotiations.  The  proposed  testimony 
therefore  is  not  material. 

And  even  if  it  was  material  we  do  not  think  the 
Defendant  has  used  reasonable  diligence  in  reference  to  it. 
In  his  affidavit  he  states:  ''That  since  the  trial  of  this 
action  I  have  discovered  evidence  that  will  show  conclusively, 
as  I  am  advised  and  believe,  that  no  promise,  express  or 
implied,  was  made  by  me  at  the  time  of  the  settlement 
between  Holbrook  and  Townsend  and  myself,  on  January 
4th,  1873,  to  pay  the  amount  then  due  to  Snell  for  his 
labor  on  the  building;  and  that  the  allegation  of  the  Plaintiff 
and  the  evidence  by  which  it  was  sustained  on  the  former  trial, 
are  wholly  unfounded  in  fact.  I  further  state,  that  until  the 
trial  had  taken  place,  and  the  circumstances  of  the  settlement 
revealed  to  my  mind  by  the  matters  occurring  at  the  trial, 
and  by  reflection  upon  it,  I  did  not  recollect  that  any 
person  was  present  at  the  final  settlement  except  myself, 
Holbrook  and  Townsend.  That  afterwards  I  recollected  that 
the  persons  whose  affidavits  are  annexed  hereto  were  present 
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JOSEPH  Q.  HUSSEY,  and  MARY  G.  HTJSSEY,  Appel- 
lants, V.  JOB  SMITH,  SAMUEL  A,  MEERITT,  akd 
J.  B.  ROSBOBOUGH,  Bespondents. 

PRAOncB  IN  Akendmbmts.— In  case  a  Demurrer  to  the  Complaint 
in  the  Ck)urt  below  is  sustained,  and  the  Bill  is  dismissed,  the 
Plaintiff  should  apply  to  that  Court  for  leave  to  amend.  This 
Court  will  not  grant  leave,  unless  application  is  made  in  Uie 
Court  below. 

Ambndmsntb.— In  the  case  at  Bar,  the  projxised  amendments  con- 
sidered and  declared  insufficient    (See  same  case,  amte,) 

Pbtitiok  for  a  Rc-hearing. 

At  the  lafit  term  of  this  Court  the  judgment  of  the  lower 
Court  was  affirmed,  whereupon  the  Appellants  filed  a  peti- 
tion for  a  Re-hearing,  and  also  for  leave  to  amend  viheir 
complaint  in  the  Court  below. 

The  other  facts  are  stated  in  the  opinion* 

Snow  S  Hoge^  for  the  Petition. 

Bosborough  <&  Merritt,  Contra. 

BoBBMAN,  J.>  delivered  the  opinion  of  the  Court 

At  the  last  June  term  of  this  Court  this  cause  was  heard, 
and  the  judgment  of  the  District  Court  dismissing  the  Bill 
affirmed. 

Thereupon  the  Appellants  filed  their  petition  for  a 
Re-hearing. 

The  various  grounds  urged  for  a  Re-hearing  of  this  cause 
resolve  themselves  substantially  into  one  point — that  this 
Court  having  affirmed  the  judgment  of  the  court  below, 
dismissing  the  Bill,  should  have  allowed  the  Appellants  to 
amend.  In  the  Court  below,  the  Bill  was  demurred  to  upon 
the  ground  that  it  did  not  contain  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  demurrer  was  sustained,  and 
no  leave  being  asked  to  amend,  the  Court  dismissed  the  Bill. 

No  effort  was  ever  made  in  the  Court  below  to  obtain 
leave  to  amend.  Nor  has  it  ever  been  asked  in  this  Court, 
except  afi  specified  in  this  Petition  for  a  Re-hearing.     We 
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think  it  is  too  late  tor  tbk  Court  to  ioterfere 
relief  of  the  Appellants  now. 
Esving  looked  over  the  whole  c&nse  again,  ire  ar> 
inioB  tlist  the  conckmn  Arrived  Skt  on  the  form 
sboold  not  be  disturbed.   Were  we  to  now  a 
idment  asked,  to  be  wade,  gimg  the  terms  am 
of  the  mortgage,  still  the  cowpMnt  would  k 
no  antboritf  being  shown  tor  the  Plaintiffs 
16  mortgage  the  second  time,  A  pnrcbas 
^ale  bujB  at  bia  peril,  the  rule  ot  caveat  m 
^here  is  no  warranty,  and  it  the  bnjer  tak 
piucbase  and  sbowa  no  reaaona  tor  set 
^J  refunding  the  money,  be  ia  at  the  em 
f  abide  the  conseqnencea,    Ee  cannot 
vlaced  in  the  situation  ot  the  Plain  tii 
prior  to  the  foreclosare,  and  bare  i 
th  again.    The  object  ot  that  anit  h 
'eni  of  the  notes  Bued  on  by  the  ; 

'fore,  will  refnse  to  re-open  tb 
•liearing  is  denied. 

'hfiBBBON,  J.,  eonourreds 


Respondents,  v.  8TEVE1 
^'F,  Affpeilants. 


ON    ON   JJBMUBRKB. — A.    € 

nken,  the  exception  is  no 
erinff  ever, 

e  proposed  amendme: 
kil  are  duly  Bled,  as 
f*  Aot,  the  Record  n 
?-  f^arty  has  been  ser 
r  jvi7/  not  be  precl 
.    £raxn    abJoctizMg 


as  a  fir 
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for  the  proposed  statement  of  the  moving  party,  under  the  pre- 
tense of  amendment.    Levey  t^.  Fargo,  1  Nev.  421. 

Ebbob,  How  Waiysd.— Where  a  party  applies  to  the  appellate 
Ck>urt  for  leave  to  correct  the  settled  statement  on  appeal,  he 
precludes  himself  from  urging  the  error  that  a  substitute  state- 
ment was  allowed  by  the  Court. 

Wbitten  CtoNTiuoT,  RuLB  OF  EviDEKOB.— The  rule  that  where  a 
written  contract  expresses  the  entire  agreement,  and  there  is  in 
it  no  latent  ambiguity,  then  it  is  the  sole  expositor  of  the  inten- 
tion of  the  parties,  and  in  the  absence  of  fraud,  parol  evidence 
cannot  be  received  to  "  contradict,  add  to,  or  vary  its  termsy"  is 
subject  to  exception. 

Pabol  Eyidbncb,  Ezflainino  Wbittbn  G0NTBA.0T.— Evidence  in 
furtherance  of  and  necessary  to  the  full  and  fair  enforcement 
of  a  written  contract,  may  be  given. 

Id.— Parol  evidence  is  admissible  to  prove  any  collateral,  independent 
fact  or  agreement  about  which  the  writing  is  silent,  in  a  case 
where  the  silence  does  not  amount  to  an  implication  of  a  partico- 
lar  agreement. 

Id.— Evidence  offered  not  to  contradict  or  vary  the  terms  of  a  writ- 
ten agreement,  but  simply  to  explain  how  it  is  to  be  carried  oat, 
18  admissible. 

Id.  Applied.— -Where  a  written  contract  for  the  sale  and  delivery  of 
cattle  provides  that  they  shall  be  selected  by  the  vendees  from 
certain  bands,  on  certain  ranges,  but  is  silent  as  to  which  party 
shall  collect  the  cattle  for  selection,  parol  evidence  that  the  ven- 
dors were  to  so  collect  the  cattle  is  admissible. 

Objection  to  Evidbngb  —Where  evidence  is  prima  facie  relevant 
and  competent,  it  should  be  admited  over  a  general  objection. 
In  such  case  the  objection  should  be  specific,  showing  ^at  the 
evidence  should  be  excluded;  otherwise  it  should  go  to  the  jury 
for  what  it  is  worth. 

Appeal  from  the  Third  District  Oonrt. 

The  facts  are  stated  in  the  opinion  of  the  Oonrt 

Oco.  E.  Whitney,  for  Appellants. 

/.  0,  H&mingray,  for  Respondents. 

WHITB9  G.  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  final  judgment  in  the  District 
Oourt  of  the  Tiiird  Judicial  District^  and  from  an  order  of 
said  District  Court  oTcrruling  a  motion  for  a  new  trials  and 
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"And  it  18  mutually  agreed  and  understood  between  the 
parties,  that  whenever  the  said  parties  of  the  second  part 
(the  Defendants)  shall  desire  the  delivery  of  any  por- 
tion of  said  cattle  as  herein  before  mentioned,  that  they 
shall  select,  or  cause  to  be  selected,  and  designated  to  the 
said  pai*tie8  of  the  first  part  (Plaintiffs),  or  their  agents, 
such  cattle  and  calves  as  they  may  desire;  and  that  the 
said  parties  of  the  first  part,  upon  such  selection  and  desig- 
nation, shall  immediately  drive  and  deliver  the  same/'  &c. 
♦  ♦  ♦  **  Provided  that  not  less  than  fifty  head  shall  be 
selected  at  each  selection,  and  that  the  whole  number  is  to 
be  selected  and  delivered  before  the  Ist  day  of  June  next. 
And  it  is  further  agreed  that  the  said  parties  of  the  second 
part  shall  have  the  privilege  of  selecting  said  cattle  and 
calves,  or  any  portion  thereof,  from  either  the  band  at 
Tin  tic  or  Rush  Valley,  as  they  may  desire/' 

The  first  error  assigned  is,  that  the  Court  overruled 
Defendants  demurrer  to  the  complaint.  It  is  insisted  by 
the  Counsel  for  the  Respondents  that  the  Appellants,  by 
further  answering  after  the  demurrer  to  the  complaint  was 
overruled  by  the  District  Court,  waived  the  error,  if  any; 
that  if  they  wished  to  bring  the  ruling  of  that  Coart  to 
this  Court  for  revision,  they  should  have  allowed  judg- 
ment final  to  go  against  them  upon  the  demurrer,  and  that 
after  the  pleading  upon  the  demurrer  was  overruled,  they 
cannot  assign  the  ruling  of  the  Court  on  the  demurrer  as 
error. 

This  is  a  rule  which  formerly  appertained  in  a  system  of 
pleading  different  from  ours,  but  which  could  not  well 
prevail  under  a  system  which  allows  a  Defendant  to  demur 
and  answer  to  a  complaint  both  at  the  same  time.  Pr. 
Act,  p.  24,  §  42. 

The  assignment  of  error  must  be  considered,  but  the 
demurrer  was  properly  overruled.  The  complaint  sets  forth 
a  good  cause  of  action,  with  proper  reciluls  wliich  are  suffi- 
cient to  put  the  Defendant  upon  his  answer  in  bar,  or  in 
avoidance,  and  unanswered  would  constitute  a  legal  founda- 
tion for  a  judgment 
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But  it  is  insisted  that  in  such  case  the  Defendants,  if  they 
objected,  should  have  given  written  notice  within  five  days 
after  the  service  of  the  amendment  of  the  Plaintiffs  upon 
them^  that  they  declined  admitting  the  amendments^  and 
that  on  their  failure  to  do  so^  *'  that  they  (the  amendments) 
are  to  be  deemed  accepted."  The  proposed  amendments 
were  endorsed  and  filed  April  21st,  1873,  but  it  does  not 
appear  when,  if  ever,  they  were  served  on  the  Defendants, 
or  their  Attorney,  and  in  the  absence  of  this  notice  Defend- 
ants would  not  be  precluded  under  this  provision  of  the 
Act. 

On  the  28th  of  April  a  notice  of  a  motion  to  strike  out 
the  proposed  substituted  statement,  was  filed  by  the  Defend- 
ants' Attorney,  and  was  served  on  the  same  day  upon  the 
Attorneys  of  Plaintiffs;  and  on  the  same  day  Plaintiffs* 
Attorneys  gave  notice  to  the  Attorneys  of  Defendants,  that 
on  the  Ist  day  of  May  they  would  move  the  Court  to  settle 
the  statement,  &c.  ;  and  that  Plaintiffs'  amendments  to 
Defendants'  statement  be  adopted  and  certified  as  the  state- 
ment in  the  action. 

The  Plaintiffs  notice  specified  the  3d  day  of  May  as  the 
day  when  they  would  make  their  motion.  By  a  Bill  of 
Exceptions  of  the  presiding  Judge,  made  in  February, 
1874,  it  is  certified  that  these  motions  were  heard  before 
him  on  the  day  of  May,  1873,  at  the  same  time,  and 

Plaintiffs'  motion  was  denied   and    Defendants'  motion   was 
granted. 

This  action  of  the  Court  we  regard  as  irregular,  and  so 
far  as  it  adopted  the  substituted  statement  proposed  as 
amendments  by  Plaintiffs  as  tlie  absolute  settlement  of  the 
statement,  erroneous.  Upon  the  case  as  presented  by  the 
statement,  and  motion  of  tlie  reBpective  parties,  the  Court 
should  have  settled  the  engrossed  statement  after  giving  to 
the  statements  of  both  parties  the  examination  and  consid- 
eration to  which  each  was  entitled.  The  object  of  the  rulea 
in  the  Practice  Act  upon  this  subject,  is  to  provide  that 
the  parties  themselves  shall  agree  upon  the  statement  on 
the  motion  for  a  new  trial,  and  if  they  do  not  agree  that 
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the  following:  Was  there  any  agreement  as  to  who  should 
collect  the  eattle  together  for  the  purpose  of  making  the 
selection?  The  qaestion  was  objected  to  by  Plaintiffs'  coun- 
sel as  an  attempt  to  add  to  or  vary  the  written  contract. 

Defendants'  counsel  stated  that  he  proposed  to  show  that 
the  Plaintiffs  were  to  collect  their  cattle  together  by  their 
herders  in  order  that  Defendants  could  make  their  selection. 
The  objection  was  sustained  by  the  Court  and  the  Defend- 
ant excepted. 

When  a  written  contract  expresses  the  entire  agreement, 
and  there  is  in  it  no  latent  ambiguity^  then  it  is  the  sole 
expositor  of  the  intention  of  the  parties,  and  in  the  absence 
of  fraod,  parol  evidence  cannot  be  received  to  contradict, 
add  to,  or  vary  its  terms.  This  rule  is  based  upon  the 
certainty  of  written  evidence  and  the  uncertainty  of  parol 
testimony.  It  was  the  Common  Law  before  the  Statute  of 
frauds,  and  has  received  the  sanction  of  all  English  and 
American  Courts.  The  wisdom  and  propriety  of  the  role 
are  so  cogent  that  it  has  been  enforced  by  the  Courts  with 
a  rigid  constancy,  but  it  is  nevertheless  subject  to  excep- 
tions, which  in  the  endless  variety  of  human  transactions  are 
ever  multiplying,  and  which  illustrate  the  capacity  of  the 
law  for  adapting  itself  to  the  end  for  which  all  law  is  or- 
dained, the  establlBliment  of  rules  by  which  men  and  com- 
munities are  governed  in  consonance  with  reason  and  jus- 
tice. .  We  do  not  propose  an  enumeration  of  the  exceptions 
to  this  rule,  nor  will  we  attempt  to  classify  them,  if  indeed 
they  are  not,  as  occurs  to  us^  in  their  very  nature,  incap- 
able of  classification,  but  we  will  refer  to  such  recognized 
exceptions  as  may  serve  as  guides  in  the  decision  of  the 
case  under  consideration. 

Contracts  are  to  be  construed  in  the  light  of  surrounding 
circumstances;  from  these  alone  are  they  tangible  to  sense 
and  made  susceptible  of  application  and  improvement  The 
law  which  imparts  to  it  validity,  and  which  constitutes  a  part 
of  every  contract  with  the  nature  of  the  subject  matter,  which 
is  usually  designated  by  mere  words  of  description,  are  to  be 
ooDfiidered  in  determining  the  situation  of  the  parties,  and  in 
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carijiogout  the  mtnot,  Tbm  m  extemtH,  and  implj, 
wbeD  not  otberwiBe  uudeTstood,  the  oecessitj  of  refiorting  to 
itsi'de  proof  to  render  the  conM  iotelligible  and  make 
effectnd  The  introduction  of  Buoh  eFi'deoce  is  no  yiola- 
0/  the  rale  we  bm  Btnted,  and  no  impeacIimeDt  ot 
vn'tten  mtrsct,  bat  Is  in  krtbermce  ot  and  neceseai; 
fair  and  full  enforcement, 

1  evidence  is  admissihk  to  prore  anj  collateral;  inde- 

fsct  or  agreement  about  which  the  writing  is  silent, 

where  the  silence  docB  not  amounf,  to  an  impli- 

s  particalar  agreement   Cramer  v.  Stepbeziaon>  16 

offered  not  to  oonlradiot  or  rarj  the  terms  of 
eement,  bat  simplj  to  explain  how  it  is  to  be 
admissible.    Willis  p.  Fernald,  3d  N»  J.  L 

Walton,  1  St&rke  £.  269,  in  m  action 
aking  proper  care  ot  a  horse  hired  hj  tlie 
fendant,  the  written  contract  was  ''six 
w,"  Lord  Ellen  borough  said  the  nrritteu 
^aJatea  the  time  ot  hiring  aod  the  rate 
all  not  allow  any  eyidenoe  to  be  giTon 
86  terms,  but  I  am  ot  opinion  that 
Plaintiff  to  giro  in  evidence  sup- 
^  of  the  agreement 
ught  be  cited  illnatrating  except 
bicb  we  have  above  quoted,  but 
7  upon  a  subject  so  familiar  to 

e  as  we  conceive  pertinent  an^ 
b  the  question'  arises   in  tbia 

evidence  by  the   Plaintiff 
in  ita  execution,  by  jiar- 
underatood    the    au  bjec  t 
to,   and  did  expreaa  tho 
jct,    but  upon    A    care-- 
light  of  ita  surround- 
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ings,  it  will  be  seen  that  it  omitted  an   important  item   in 
the  execution  of  the  contract.     The  beef  cattle  which  Plaint- 
iffs  agreed  to  sell  to  Defendants  were  not  identified  by  the 
contract  farther  than  that  they  were  to  be  taken  from   the 
bands  of  Plaintiffs'  cattle  in  Tintio  and  Rush  yalleys.     The 
cattle  which  the  Defendants  were  to  hare^  were  to  be  sep- 
arated irom  these  bands  and   identified   before   they  could 
become  the  cattle  to  be  delivered  by  Plaintiff^  or  purchased 
by  Defendants  under  this  contract,  and  the  first  thing  speci- 
fied in  the  written  contract  to  be  done  towards  its  execution 
was  the  selection  by  the  Defendants  of  beef  cattle  out  of  these 
bands  of  cattle  of  the  Plaintiffs  in  Tintic  and  Rush  valleys.   By 
the  contract  the  Defendants  had   the  right  to  select  out  of 
all  the  cattle   in  these  bands.     They  could  not  make  sach 
selection   unless  the  cattle  were  together  in  some  place  or 
places  where  they  could  view  them   and  point  out  to  the 
Plaintiffs  which  they  selected.      Had  the  cattle   been  scat- 
tered they    could   not  have   made  the  selection,   nnd   the 
gathering  them  together  while  it  would   have  been   practi- 
cable and  easy  for  the  Plaintiffs  would  have  been   difficult, 
if  not  impracticable,  for  the  Defendants.     With  regard   to 
this  preliminary  and  important  act,  the   contract  is  silent. 
By  no  fair  intendment  can  it  be  inferred  from  the  contract 
who  of  the   contracting  parties   was   to  gather  the   cattle 
together  that  Defendants  might  select  such   as   they   would 
take  under  the  contract.     The  Defendants  offered  to  show 
by  parol  proof  that   there    was   an  agreement  between    the 
parties  *'  that  the  Plaintiffs  were  to  collect  the  cattle  together 
on  the  ranges,  by  their  herders,  in  order  that  the  Defend- 
ants might  make  their  selection.^'     This  evidence  does  not 
contradict  or  vary,  nor  does  it  in  a  strict  sense,  add  to  the 
written  contract.     It  relates  only  to  the    manner   in  which 
the  contract  was  to  be  executed  and  is  in  furtherance  and 
affirmation  of  it.     We  hold  that   the   evidence  was  compe- 
tent, and  should  have  been  received,  and  that   the  District 
Court  erred  in  sustaining  the  objection  to  it  and   ruling  it 
out. 
The    Defendants   also  offered    to   prove  on  the    trial    in 


Term,  1876.   •  Wines  v.  Stevens. 

the  District  Court  by  certain  witnesses,  who  wer« 
to  be  bntcbers  in  Salt  Lake  City,  and  familiar  ti 
subject,  that  the  market  value  of  beef  cattle 
Lake  City  increased  from  seven  cents  per  pound 
middle  of  January,  1872,  to  twelve  cents  per  p( 
April  and  May,  1872.  The  evidence  was  objecte 
the  Plaipfciffs,  and  the  Court  sustained  the  objectio; 
out  the  evidence  and  the  Defendants  excepted.  Th 
tion  was  general,  and  if  in  any  point  of  view  the  i 
was  legal  the  objection  should  have  been  overrule 
Plaintiffs  sued  for  damages  for  a  breach  of  coutrac 
receiving  and  paying  for  the  cattle  agreed  to  be  pi 
by  Defendants.  The  cattle  were  to  be  delivered 
slaughter  house  of  Defendants  near  Salt  Lake  C 
that  was  the  market  in  which  the  beef  was  to 
Whether  beef  was  higher  or  lower  in  that  markel 
the  period  of  proposed  fulfillment  of  the  contract  : 
price  stipulated  to  be  paid  by  the  Defendants  ni 
a  material  fact  in  ascertaining  the  damages  and  the 
Defendants  would  be  liable  to  pay  for  the  alleged 
formance  of  the  contract. 

Prima  facie  the  evidence  was  both  relevant  and 
tent,  and  in  the  absence  of  some  specific  objectio: 
ing  that  it   ought  to  have   been   excluded,  it  shot 
been  allowed  to  go  to  the  jury  for  what  it  was  woi 
the  Court  below  erred  in  sustaining  the   objectior 
excluding  it. 

For  the  errors  we  have  stated  let  the  judgraen : 
District  Court  be  reversed,  annulled,  and  the  (; 
remanded  for  new  trial. 

BoBiHAN>  J.|  concurs  in  the  conclusion  reached. 
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Oonrt  against  the  Defendants,  in  which  he  charges  that  on 
or  abont  the  28th  of  February^  1872^  an  acconnt  was  stated 
between  Plaintiff  and  Defendants^  and  upon  such  statement 
a  balance  of  two  thousand  eleven  and  65-100  dollars  was 
found  to  be  due  to  the  Plaintiff;  that  Defendant  then 
agreed  to  pay  said  sum  to  Plaintiff ;  that  the  same  has  not 
been  paid,  and  that  the  same  is  now  due  to  the  Plaintiff, 
and  he  prays  judgment,  etc. 

The  answer  of  the  Defendants  denies  that  a  statement  of 
accounts  was  had,  and  also  denies  that  that  sum  or  any 
other  sum  is  due  from  Defendants  to  Plaintiff,  and  prays 
for  judgment,  etc. 

On  the  trial  below  the  Plaintiff  offered  to  prove  the 
statement  of  accounts  as  alleged  in  his  complaint.  The 
Defendants,  by  their  Attorneys,  objected,  on  the  ground 
that  a  copy  of  the  items  of  the  acconnt  and  the  amount 
stated,  had  not  been  furnished  to  them,  although  the  same 
had  been  demanded  under  the  Statute,  and  therefore  all 
evidence  thereof  was  precluded.  The  Gonrt  sustained  the 
objection,  and  the  Plaintiff  excepted.  Judgment  was 
rendered  in  favor  of  the  Defendants  for  costs,  and  the 
Plaintiff  appealed  to  this  Court  and  assigned  for  error  the 
refusal  of  the  Court  to  allow  the  Plaintiff  to  give  eridence 
of  an  account  having  been  stated  as  alleged  in  the  complaint 
Section  56  of  our  Practice  Act  provides,  that  ''It  shall  not 
be  necessary  for  a  party  to  set  forth  in  a  pleading  the  items 
of  an  account  therein  alleged,  but  he  shall  deliver  to  the 
adverse  party,  within  five  days,  or  such  other  time  as  the 
Court  shall  direct,  after  demand  thereof,  in  writing,  a  copy 
of  the  account,  or  be  precluded  from  giving  evidence 
thereof." 

An  action  upon  an  account  stated  is  not  founded  upon 
the  original  items  of  the  account,  but  upon  the  balance 
ascertained  by  the  mutual*consent  of  the  parties ;  it  alleges 
the  nature  of  the  original  indebtedness,  and  is  itself  in  the 
nature  of  a  new  promise  or  undertaking.  Carey  v.  P.  & 
0.  Petroleum  Co.,  33  Cal.  694. 

It  is  true  that  upon  a  proper  showing  an  account  stated 
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TssTDCOinr  of  a  Witness  on  a  Foemeb  Trial.— Where  it  appears 
tbat  a  witness  who  testified  on  the  former  trial  has  concealed  her- 
self by  the  aid  of  Defendant,  it  is  competent  for  the  Court  to 
allow  evidence  of  her  former  testimony  to  go  to  the  jury. 

Instructions.— On  the  trial  of  Defendant  for  polygamy  the  Court, 
among  other  things  told  the  jui*y  that  they  "  Should  consider 
what  are  to  be  the  consequences  to'  the  innocent  victims  of  the 
delusion;"  held,  not  erroneous. 

Appeal  from  the  Third  District  Court. 
The  facts  are  stated  in  the  OpiDion  of  the  Court. 
Williams  <6  Young,  Sheeks  &  Rawlins,  for  Appellant. 
S.  Howard,  K  S.  Attorney,  for  the  People. 

BoBBHAN,  J.^  deliyered  the  opinion  of  the  Court 

The  Defendant  was  indicted  for  the  crime  of  bigamy  or 
polygamy^  fonnd  gnilty  and  sentenced  to  imprisonment  in 
the  penitentiary^  and  to  pay  a  fine.  He  appeals  to  this 
Court. 

The  Defendant  filed  his  various  pleas  in  abatement.  The 
first  plea  raised  the  question  of  the  proper  number  to  con- 
stitute a  Grand  Jury^  it  being  contended  by  the  Defendant 
that  it  should  have  been  composed  of  any  number  from 
sixteen  to  twenty-three^,  and  not  of  the  number  of  fifteen 
members.  This  question  has  been  heretofore  at  a  former 
term^  decided  by  this  Court  in  the  matter  of  indictment  of 
this  very  defendant  for  this  very  crime.  It  was  upon  the 
hearing  of  that  case  at  that  time  in  this  Courts  strenuously 
contended  by  the  Defendant,  that  fifteen  was  the  proper 
number  to  constitute  a  Grand  Jury,  and  in  that  view  this 
Court  coincided.  He  now  comes  into  Court  when  an  indict- 
ment has  been  found  against  him  by  a  Grand  Jury  formed 
in  accordance  with  that  ruling,  and  says  that  such  a  Grand 
Jury  is  illegal.  The  Court  cannot  have  mnch  respect  for 
his  sincerity  of  purpose  in  pursuing  a  course  deemed  very 
reprehensible. 

The  action  of   the  Court  below   upon   the  second   plea 
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the  guilt  or  innocence  of  the  accused^  but  he  did  not  think 
that  opinion  was  such  as  to  influence  his  yerdict.  There 
vas  nothing  shown  either  by  the  juror  or  by  his  extrinsic 
testimony  to  give  the  Court  any  idea  of  the  character  or 
nature  of  the  opinion.  The  Courts  therefore,  took  the 
juror's  statement  as  true^  that  the  '' opinion  was  not  such 
as  to  influence  his  verdict/'  The  opinion  may  have  been 
from  indefinite  rumor,  and  amounted  to  nothing  above  a 
Tague  supposition.  It  would  have  been  very  easy  to  haye 
asked  the  character  or  nature  of  the  opinion.  It  not  hav* 
ing  been  done,  we  cau  see  no  error  in  the  acceptance  of 
the  juror  by  the  Court. 

The  record  sufficiently  shows  the  finding  of  the  indict- 
ment. The  endorsement  shows  it  clearly.  It  would  haye 
been  improper  for  the  record  book  to  have  disclosed  the 
name  of  the   Defendant,  as  he  was  not  then  under  arrest. 

A  witness  named  Amelia  Jane  Scofield  had  given  testi- 
mony upon  the  former,  trial  of  the  Defendant  for  the  same 
crime.  But  when  the  trial  of  the  case  at  bar  came  on  she 
could  not  be  found.  She  was  a  resident  at  the  house  of 
the  Defendant,  but  when  sought  there  by  the  officer,  it 
was  said  that  she  was  not  at  home.  Defendant  told  the 
officer  that  she  would  not  appear  in  the  case,  and  he 
refused  to  tell  where  she  was.  It  is  true  that  the  Defend- 
ant was  not  required  by  law  to  aid  the  prosecution  in  sup- 
plying witnesses  against  himself,  but  in  his  effort  to  avail 
himself  of  such  right,  he  went  to  the  extent  of  showing 
that  he  was  favoring  and  aiding  in  her  concealment,  and 
endeavoring  to  thwart  the  eiforts  of  the  officers  of  the  law, 
to  procure  her  presence  as  a  witness.  In  such  a  case  he 
has  no  right  to  complain  if  the  Court  allows  the  next  best 
evidence  to  be  introduced,  and  the  proof  of  her  former 
testimony  to  go  to  the  jury.  On  the  former  trial  she  was 
under  oath  and  subject  to  cross-examination  by  the  defend- 
ant, and  then  he  was  confronted  by  the  witness.  The 
main  objects  of  producing  the  witness  upon  the  stand  had 
been  attained,  and  no  rights  of  his  were  violated  by  tl  e 
proof  on  this  trial  of  her   testimony  upon  the  former  trial. 
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Appellant. 

OONTlNUtHOB  IN  Crdonal  Cabes.— An  BfiSdavit  for  ■  continn' 
&nce  in  a  criminal  case,  on  account  of  the  abeence  of  Defendants' 
witnesses,  which  BhowB  that  the  witneEsee  left  tbe  TenitoiT 
"temporaril]',"  and  to  "spend  the  wint«r  elaewliere,''  without 
showing  when  they  left,  and  that  the  Defendant  did  not  know  of 
their  intantion  to  leave,  and  that  be  made  no  effort  lo  eubpffinft 
them,  does  not  show  proper  diligence  upon  the  part  of  the  mov- 
ing part?. 

Uncomuunioatbd  Thhbatb.— Where  it  is  daar  from  the  evidenos 
that  the  defendant  was  the  aeeniling  party,  and  the  deceased 
waa  unarmed  at  the  time  of  the  homicide,  proof  of  uncommuni- 
cated  threats  is  inadmissible. 

lNBTRU(7nonB. — When  the  propoaitiouB  of  Iaw,  aiisingln  a  eriminal 
case,  are  given  to  the  jury  in  aeparate  ioBtiaiatlonB,  tiw  Cooit 
ahonld  remind  the  jury  tliat  the  instructioQS  are  all  to  he  ccuiaid- 
sred  together;  but  when  oU  the  instructions  are  embodied  in  one 
statement,  this  rule  does  not  necessarilj  applj. 

Apbb&l  from  the  Third  DiBtrict  Court. 

The  tacts  appear  in  the  opinion. 

Hoga  S  Hempstead,  for  Appellant, 

Swnner  Bottm-d,  TJ.  S.  District  AttorDey,  for  Ae  Poople. 

BoRB){A.H,  J.,  delivered  the  Opinion  of  the  Court, 

The  other  Judges  concurring. 

In  October  last  the  DefCDdant  waa  indicted  for  marder. 
Having  been  duly  arraigned  and  pleading  "not  guilty," 
hie  caae  was  set  for  tridl  on  tbs'34th  day  of  Norember  fol- 
lowing. At  the  latter  date,  upon  application  of  De£end«U; 
by  reason  of  the  absence  of  muterial  witmsEes,  the  cauaa 
was  continued  for  the  term.  At  the  foUon-iug  term,  on 
the  8tb  day  of  March,  187C,  Defendant  filed  hia  affidavit 
for  a  further  contiuuaticc,  on  account  of  the  absence  of 
material  witnesses,  but  this  application  for  a  continuance 
was  denied.     Thereupon  a  trial  was  had,  and   a  verdict   of 
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guilty  of  mnrder  in  the  first  degree  rendered,  and 
ant  sentenced  to  be  shot  on  the  2dd  day  of  the 
month,  a  motion  for  a  new  trial  having  been  oven 

The  Defendant  appeals  to  this  Court. 

The  first  error  assigned'  is  the  overruling  of  the 
tion  for  a  continuance  in  March  last.  From  the  afi: 
Defendant  it  appears  that  the  desired  witnesses  weul 
Francisco  ''on  business  and  to  spend  the  wintei 
tiieir  homes  at  the  time  were  in  Salt  Lake  City,  i: 
they  were  absent  "temporarily,"  only.  But  when  tl 
to  San  Francisco  "to  spend  the  winter,"  does  not 
and  whether  they  did  spend  the  winter  there  or  c 
out  of  the  Territory,  does  not  appear.  It  is  not  sh! 
Defendant  did  not  know  they  wore  going,  nor  thai 
not  know  before  they  went  away  that  they  were  mate 
nesses  for  his  defense.  Indeed,  there  is  nothing  in 
davit  to  show  that  the  witness  did  not  go  away  by  his  i 
And  there  is  nothing  whatever  to  show  that  they  cm 
have  been  subpoenaed  before  they  left.  Yet  no  e; 
made  to  have  them,  subpoenaed  or  to  get  their  testi  i 
the  trial.  We  do  not,  therefore,  think  that  proper  : 
was  shown.  Applications  for  continuance  bein^; 
addressed  to  the  sound  discretion  of  the  Court,  wt 
say  that  the  Court  below  has  abueed  that  discretion 

The  second  error  assigned  is   the   aotion  of   the 
ruling  out  the  testimony  of   threats   made  by  the 
against  the  Defendant  shortly  before  the  homicide,  b 
threats  were  not  communicated  to  the  Defendant  b 
killing. 

It  is  a  general  rule  that  such  uncommunicated  tl 
inadmissible.  There  are,  however,  exceptions  to 
Defendant  claims  that  in  this  instance  there  is  an 
to  the  rule,  and  that  there  is  a  conflict  of  testim< 
who  fired  the  first  shot,  and  that  the  evidence  of  SU4 
should  have  been  introduced  to  aid  the  jury  in  ai 
a  correct  conclusion  on  the  point. 

As  the  prisoner  and  one   of  the  witnesses   were 
down  the  street,  and  saw   the   deceased,  he  (dece 
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sitting  upon  a  carriage  step  in  front  of  a  pnblic  hotel,  with 
his  hands  up  to  his  face  and  bis  bead  bowed  down,  and 
was  apparently  in  a  stupor  or  asleep.  As  they  were  thus 
passings  the  Defendant  jumped  behind  the  witness  and  im- 
mediately the  firing  began,  and  the  testimony  of  two  wit- 
nesses is  that  the  firing  was  from  east  to  west.  The  pris- 
oner was  on  the  east  of  deceased.  The  fact  that  the  witness 
who  was  walking  with  the  pritioner  did  not  know  who  fired 
the  first  shot,  is  in  its  character  negative  testimony,  and 
cannot  be  weighed  against  the  positive  testimony  of  two 
witnesses  referred  to,  which  showed  that  it  was  impossible 
that  deceased  should  have  fired  the  first  shot. 

The  fact  thaf^  Defendant  stooped  down  as  if  to  pick  np 
something  after  the  shooting,  and  the  fact  that  deceased  was 
shown  to  have  had  a  pistol  shortly  before  his  death,  might, 
if  there  were  no  other  facts  proven,  be  sufiicient  to  raise  a 
doubt  as  to  whether  deceased  had  a  pistol-  at  tbe  time  ol 
his  death — but  it  could  not  raise  a  doubt  as  to  who  fired 
the  first  shot.  But  we  do  not  think  that  the  deceased  even 
had  a  pistol  when  the  shooting  took  place.  His  pistol  was 
in  the  hands  of  Defendant  just   before   and   just   after  the 

ft 

shooting,  and  if  deceased  had  a  pistol,  as  one  witness  testi- 
fies, shortly  before  his  death,  it  was  evident  that  he  did  not 
have  it  when  he  was  killed,  for  after  the  first  shot  he  threw 
up  his  hands  and  said;  '^Do  not  kill  me,  I  am  unarmed!'^ 
a  thing  which  it  is  not  reasonable  to  suppose  he  would  have 
said  if  he  had  just  fired  the  first  shot;  and  besides,  no 
pistol  was  found  on  his  person,  nor  near  him,  after  the  homi- 
cide; If  Defendant  had  picked  up  a  pistol,  it  would  cer- 
tainly have  been  found  upon  him.  This  second  pistol— if 
any  existed — could  not  have  been  in  deceased's  possession 
when  he  was  killed. 

We  do  not  tlierefore  think  there  was  a  conflict  in  the 
evidence  as  to  who  fired  the  first  shot,  and  we  cannot  see 
that  there  was  any  error  in  the  action  of  the  Court  below 
in  refusing  to  allow  proof  of  the  uncommunicated  threats 
referred  to. 

The  giving  of   what  are   called   the  5th,  6th,  9th,  11th, 
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12th  and  13th  instrnctions,  is  objected  to.  Some 
instruotioDB,  if  taken  separately,  might  be  objc* 
It  is  a  well  established  rule  that  all  of  the  instruct! 
are  to  be  considered  together^  and  in  some  cases 
is  reminded  of  this  duty.  The  rule^  that  all  of  th 
tions  are  to  be  considered  together,  is  the  true  o 
the  propositions  of  Law  are  given  separately    to 

In  the  present  case,  however,  the  declarations  oil 
not  given  separately,  but  all  are  embodied  as  a 
one  statement  of  the  Law.  In  such  a  case  it  cert 
not  necessary  to  remind  the  jary  that  they  must 
instrnctions  together  as  a  whole,  for  they  were  [\ 
whole,  although  for  convenience  in  this  Court  the 
have  divided  the  charge  up  into  various  parts,  ai 
nated  and  numbered  these  parts  as  distinct  instrui 

Taking  the  whole  case  together,  therefore,  wi 
find  any  error.  It  was  fairly  presented  to  the  ; 
jury  have  found  their  verdict,  and  we  do  not  sei 
they  have  erred  in  so  doing.  The  jiainf ul  charact ; 
cases — the  prisoner  being  under  sentence  of  deatl 
ishes  the  Court  to  be  especially  careful  that  no 
done,  yet  the  character  of  the  case  cannot  be  ej  | 
influence  the  Court  to  depart  from  what  it  belie ' 
clearly  the  law  and  justice  of  the  cause. 

It  is  therefore  the  order  of  this  Court  that  the 
of  the  Court  below  be  afBrmed. 

SOHABFFBR,  0.  J.,  and  Embrson,  J.J  concurre 


Term,  1876.       Dan  Habtoq  v.  TiBBixxa. 

Bonri  Beports,  258,   Peyton  v.   Bose;    47  CaL   ^{ 
Western  Pacific  Bailroad  Company. 

For    the  Buffioiency  of   the  third   ground    of 
reference  is  made  to  the  demurrer  and  complaint 

Second— The  Oonrt  erred  in  giving  the  judg 
deeree  rendered  in  this  action. 

Ursi — ^In  holding  and  reciting  that  said  G 
indebted  thereon. 

Second — In  rendering  judgment  of  loreclosuri 
the  payment  of  one  of  the  notes  named  in  the  i 
which  was  not  duo  or  payable  when  the  suit  wafi 

Edge  <B  Jonnasson,  for  Bespondents. 

IHrst-r-AB  to  the  first  ground  of  the  demurrer 
well   taken.     Whiting  t;.    Heslep,    4  Gal.    827; 
Pearson,  Gal.  448;  Weaver  t;.   Conger,    10  Gal.   I! 
dard  v.  Treadwell,  26  Oal.  294. 

Second — The  second  ground  of  the  demurrer  ii 
taken.     It  is  a  well  settled   rule,    that  ^'when  a 
Chancery  has  gained  jurisdiction  of  a  case  for  on  i 
it  may  retain  it  generally  for  relief.     Story's  £q. 
71;  Armstrong  ft  Barnwall  v.  Gilchrist,  2  Johns,  ca  i 

So  under  the  code,  where  the  party   is  entitle  I 
legal  and  equitable  relief,  the  whole  matter  may  i 
and  finally  settled  in  the  same  action.    Oray  t;.  j 
25  Oal.  266. 

SoHAEFPBB,  0.  J.,  delivered  the  Opinion  of  the 

The  other  judges  concurring. 

This  was  a  proceeding  to  foreclose  a  mortgage 
by  the  Defendant,  Boswell  Tibbitts,  to  the  eom| 
secure  the  payment  of  six  several  promissory  not 
notes  and  mortgage  bearing  date  February  jJd, 
said  notes  were  payable  at  difi^erent  times,  and  a 
paid  except  the  one  for  three  hundred  dollars,  { 
years  after  date,  and  the  one  for  three  hundi 
payable  fi?e  years  after  date,  each  with  interest 
42 


330  Dan  Hartog  v.  Tibbitts.  June 

of  10  per  cent,  per  annum  from  date  nntil  paid.  Bj  the 
terms  of  this  latter  note  it  was  not  doe  until  the  2d  of 
February^  A.  D.  1876,  almost  a  year  after  this  sait  was 
commenced  in  the  Court  below. 

The  complaint  seems  to  be  based  npon  the  theory  that 
by  the  terms  of  the  condition  of  defeasance  in  the  mort- 
gage, the  aggregate  amounts  of  the  unpaid  notes  became 
due  upon  the  failure  to  pay,  at  maturity,  any  of  the 
notes  embraced  in  the  mortgage.  The  condition  in  the 
mortgage  referred  to  is  as  follows:  ''iN'ow  if  the  said  party 
of  the  first  part,  shall  well  and  truly  pay,  or  cause  to  be 
paid,  the  said  promissory  notes  hereinbefore  mentioned, 
according  to  the  true  intent  and  meaning  of  the  same, 
together  with  the  interest  thereon,  then  this  obligation  is 
to  be  Toid;  but  if  default  hereof  be  made  in  the  payment 
of  the  said  notes,  or  any  of  them,  when  the  same  shall  fall 
due,  then,  and  in  such  event,  the  said  parties  of  the  first 
part,  shall  hare  the  power  to  enter  a  suit  in  equity  for  the 
foreclosure  of  the  same,  and  sell  the  property  mortgaged, 
to  satisfy  the  same.'' 

It  is  very  clear  that  this  proyision  in  the  mortgage  does 
not  justify  the  construction  that  a  failure  to  pay  any  of  the 
antecedent  notes  at  maturity,  will  be  suiBcient  to  authorize 
the  mortgagee  to  declare  the  notes  due,  which  by  the  terms 
thereof  are  then  undue. 

It  is  insisted,  however,'  that  by  virtue  of  Sec.  248  of  onr 
civil  Practice  Act,  the  whole  of  the  property  mortgaged 
might  be  ordered  to  be  sold,  and  the  entire  debt  and  costs 
ordered  to  be  paid  with  a  proper  rebate  of  interest;  but  it 
must  be  observed  that  in  the  case  at  bar,  the  complaint 
does  not  base  the  rights  of  the  Plaintiff  upon  the  statute,  nor 
does  it  contain  the  necessary  averments  to  bring  the  case 
within  the  provisions  of  that  section  of  the  Practice  Act. 

There  are  two  well  established  rules  of  evidence  and 
practice,  which  should  not,  and  dare  not,  in  cases  of  this  kind, 
be  disregarded.  First  the  evidence  offered  must  correspond 
with  the  allegations  in  the  complaint;  and  secondly,  in  cases 
of  default  the  complainant  is   entitled  to  such   a  decree 


Robertson  dc  Mcbrnle,  for  Appellnuta. 

Bog$  A  Jona38on,  for  ReBpondent. 

fioBBiCAN,  J.,  deliTered  the  Opinon  of  the  Ooart 

The  Plaintiffs  held  au  account  againet  the  Defendant  for 
merohaQdise.  It  had  ran  two  years  before  suit  was  bronght, 
but  Plaintiffs  allege  in  the  oompluut  by  reason  of  &  new 
promise  in  writing  made  by  the  Defendant  the  bar  of  the 
atstute  of  limitations  was  remoTed.  The  Defendant  de- 
murred to  the  complaint  npon  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  becanse  the 
action  did  not  aoome  within  two  years.  The  demnn-er  was 
sustained,  and  Pontiffs  electing  to  stand  on  their  complaint, 
the  Court  gave  judgment  for  Defendant.  Thereupon  Plaint- 
iffs bring  the  cause  to  this  Court.  It  is  urged  here  that 
this  Court  cannot  consider  the  order  sustaining  the  demar- 
rer,  as  it  is  not  bronght  up  in  a  statement,  and  is  no  part 
of  the  judgment  roll.  Whatever  might  be  our  view  upon 
the  merits  of  the  objection,  we  deem  the  point  already 
settled  by  this  Court  in  a  decision  at  a  former  term.  It  is 
likewise  settled  in  California  in  Smith  ii.  Lawience,  38  Cal. 
28.  We  accordingly  conclude  that  the  order  sustaining  the 
demurrer  being  the  basis  and  part  of  the  judgment  and 
embraced  therein,  can  be  considered  on  this  appeal. 

Then  let  us  consider  whether  this  action  is  barred  by 
the  statute  of  limitation.  The  statute  says  that  to  remoTe 
the  bar,  the  acknowledgment  or  promise  must  be  in  writing 
signed  by  the  party  to  be  charged.  The  account  was  dated 
in  1872.  Afterwards,  on  July  3lBt,  1873,  the  Defendant 
wrote  to  plaintiffs,  saying:  "I  shall  express  to  you  thia 
day  through  Wells,  Fargo  &  Co.  (tlOO.OO)  one  hundred 
dollars,  hoping  yon  will  accept  it  in  pari  payment  of  my 
debt.  JihaU  at  quick  at  possible  forward  the  balance." 
Certainly  no  stronger  language  oonld  have  been  need  to 
give  an  acknowledgment,  and  to  create  a  new  promise. 
But  it  is  urged  that  if  this  language  include  the  acknowl- 
edgment   and  promise,  yet  as  it  was  written  befort   the 


Opinion  b;  U.  Soliaefier,  G.  J. 

Thia  *u  aa  action  brought  in  the  First  Jndicial  Dietnct 
b;  Beepoudent  against  the  Appeltanta  as  partners  doing 
basiaesB  under  the  firm  name  and  style  of  Cbipman 
Brothers.  This  complaint  alleges  that  on  the  Ist  day  of 
Jane,  1873,  the  Flaiutiff  was  the  owner  of  144  sheep,  of 
the  ralne  of  t730,  and  430  pornids  of  wool  of  the  raltte  of 
9108,  which  were  in  the  posBe&sion  of  the  Defendants  under 
a  contract  subject  to  be  delivered  to  the  Plaintiff  whenever 
demanded;  and  then  avers  a  demand  and  refusal  and  a 
TroDgful  couTersioD  b;  the  Defendants  to  the  dami^  of 
Plaintiff,  and  prays  judgment,  &o. 

The  answer  of  the  Defendant,  WaEhbnm  Chipman,  denies 
all  the  material  allegations  in  the  complaint,  and  he  prays 
to  be  dUraissed  with  his  reasonable  oosts,  etc. 

The  answer  of  Willian  Henry  Chipman,  the  other  Defend- 
ant also  denies  the  material  sllegations  in  the  complaint, 
and  then  sets  up  special  facts  which  we  need  not  detail, 
intending  to  aver  that  the  promise  to  deliver  the  sheep  and 
wool  in  question  was  obtained  from  this  Defendant,  if  any 
such  were  made,  by  misrepresentation  and  frand,  and  furtbcr 
avere  that  the  said  sheep  were  never  set  a^de  or  delivered 
to  the  Plaintiff. 

The  construction  which  is  moat  favorable  to  the  Plaintiff 
that  can  be  placed  on  the  evidLnce  in  this  cause  is  that  an 
agreement  was  made  between  the  Plaintiff  and  the  Defendant, 
William  Henry  Chipman,  by  which  the  said  William  agreed 
to  sen  and  deliver  to  this  Plaintiff  144  sheep,  and  the 
stipulatod  amount  of  wool  per  year  for  each  head  of  sheep 
80  to  be  delivered — that  these  144  sheep  wej-e  in  a  flock  of 
some  two  thousand  sieop,  which  were  owned  by  and  in  the 
possession  of  the  Defenilants.  That  tbese  144  sheep  were 
never  separated  from  the  others,  nor  were  they  in  any  way 
deeignated,  marked  or  segregated  so  that  they  could  be  die- 
tinguiahed  from  the  others.  K"o  actual  change  of  possession 
took  place,  nor  was  there  anything  doue  by  nhich  the  Plaint- 
iff was  enabled  to  point  out  the  sheep  which  he  clfumed  was 
his,  as  contra  distinguished  from  the  others. 
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Utah,"  approved  June  23d,  1874.  it  is  provided  that  "The 
Cietrict  Conrte  shall  have  exclusive   original   jurisdiction  in 

All   anitJi   nr   nrnPooiMnaa   in    M>fln.Mii-D      an.1     m     nit     oftimna   nf 
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18  dissipated  by  the  act  of  Congress  which  provides 
"The  District  Oonrts  shall  have  exclusive  original  juri 
tion  in  aU  suits  and  proceedings   in   chancery;  and   b 
actions  at  law  in  which  the  sum  or  value   of   the  thii 
controversy  shall  be  three  hundred  dollars  or  upwards. 

The  same  act  of  Congress  confers  and  defines  the  ;| 
diction  of  Probate  Courts  and  Justices  of  the  Peace; 
it  does  not  confer  original  jurisdiction  upon  this  Courl 
have  we  been  referred  to  or  discovered  any  section  of 
act  of  Congress  conferring  any  except  appellate  jurisdii 
upon  this  Court  in  cases  of  this  character. 

We  are  therefore  clearly  of  the  opinion   that   this  i 
has  no  authority  to  grant  the   writ  prayed  for  and  wi ; 
passing  upon  the  other  points  raised^  the   writ   prayed 
must  be  denied  and  the  petition  herein  dismissed. 

EiiBBSOiil',  J.,  concurred. 


THE  PEOPLE,  &o.,  Bespondmis,  v.  WILLIAM  TR 

AppeUani. 

DTiKa  Declarations.— StatementB  of  the  deceased  respectii 
cause  of  his  death,  made  when  he  had  a  dread  of  appro 
dissolution  and  at  a  time  when  he  believed  that  the  hand  ol 
was  upon  him,  are  to  be  considered  as  dying  declarations 

Pabol  Evidence  OF  Dyino  DECLAJftATiONS.— When  such  state 
have  been  reduced  to  writing,  and  signed  by  deceased,  pai 
dence  is  not  admissible,  to  prove  such  declarations,  unli 
loss  or  absence  of  the  writing  is  accounted  for. 

Malicb. — On  a  trial  for  murder,  the  homicide  of  itself  dc 
imply  malice,  still  the  circumstances  attending  the  homic 
to  be  considered  by  the  jury  in  ascertaining  whether  the 
malice. 

Burden  of  Proof— Rbasonabijb  Doubt.— In  no  criminal  case 
burden  of  proof  ever  shifted  from  the  prosecution  to  the  d 
it  rests  upon  the  prosecution  throughout  the  entire  trial,  i 
rule  of  a  reasonable  doubt  applies  in  every  such  case. 

Character  of  the  Deceased. — Where  the  deceased  had  thn 
the  life  of  the  Defendant,  evidence  of  the  character 
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deceft^ed  for  violence  should  be  iM^mitted,  to  show  tli^t^  be  wq9 
likely  to  carry  out  such  threats. 

Appeal  from  the  Third  Distriot  Oourt. 
The  facts  are  stated  in  the  opinion. 
Jtoberis^n  d  McBride,  for  Appellant. 

The  District  Court  erred  in  admitting  eyideiice  of  the 
dying  declarations^  because 

1st.  The  declarations  were  redaced  to  writing,  signed 
and  sworn  to,  and  the  writing  shonld  be  pitniaoed.  10 
Gal.  32,  People  v.  Glenn;  11  Iowa  369^  1  Oreenleaf  Et., 
8eo.  161;  7  Oar.  ft  Payne»  230;  1  £aat  P.  C.  356;  Bex  v. 
Tronter. 

dnd.  The  declarations  were  not  made  nnder  any  sense  of 
immediate  dissolution.  3  0.  A  P.,  629,  631;  9  0.  &  P.^ 
395;  2  Park  0.  Gases^  325;  People  v.  Bobinson;  1  6r. 
158  (sec);  9  0.  &  P.  418,  420;  24  Oal.  17;  People  t^. 
Sanchez. 

3d.  The  instrnctiona  that  a  killing  clearly  proved  implied 
malice,  and  that  on  that  state  of  facts  a  reasonable  doubt 
did  not  apply  to  the  case.  See  Stoke's  Gase,  53  New  York 
178,  etseq.  The  language  of  the  instruotion  in  that  case 
and  the  present  are  almost  identical,  and  the  doctrine  laid 
down  the  same.  It  is  there  overruled.  See  also  Tweedy's 
Case,  11  Iowa;  10  Mich.  212;  83  Iowa  270;  34  Iowa  131; 
1  Gray  61;  5  Ney.  184. 

4th.  The  exclusion  of  the  testimony  of  threats  by  deceased 
against  the  Defendant,  and  not  communicated  to  Defendant, 
was  erroneous.  See  31  Texas,  cited  in  Gases  on  Self 
Defense,  410;  22  ArL,  Gases  on  Self  Defense,  574;  16  Dl., 
Oases  on  Self  Defense,  527;  18  Georgia,  194,  Gases  on  Self 
Defense,  552;  19  Vermont,  Gases  on  Self  Defense,  654; 
15  B.  Monroe,  Gases  on  Self  Defense,  569;  37  Gal.,  Casea 
on  Self  Defense,  601. 

5th.  That  the  evidence  of  the  oharaoter  of  the  deceased 
as  a  man  of  violence,  &c.,  was  improperly  rejected.  See 
Gases  on  Self  Defense  Summarized,  G95,  690;  Wharton 
Grim.  I^aWj  Sec  643;  Goses  on  Self  Defense^  641. 
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Upon  the  trial  the  statements  of  the  deceased^  made  on 
the  eyening  prior  to  his  deaths  were  allowed  to  go  to  the 
jary  as  dying  declarations,  the  Defendant  objecting  to  their 
admission. 

The  deceased  seemed  to  have  a  dread  of  approaching  dis- 
solution; ho  did  not  want  to  talk  about  death.  He  declared 
that  '^  this  is  the  last  time  I  shall  ever  sttind  on  my  feet" 
"I  got  a  bad  one"  meaning  the  shot.  'TU  never  get 
oyer  it."  Such  language  would  strongly  indicate  that  he 
believed  and  realized  that  the  hand  of  death  was  upon 
him.  It  was  upon  him,  and  he  died  in  a  few  hoars  there- 
after. 

Statements  of  the  deceased  respecting  the  cause  of  his 
death,  made  under  such  circumstances,  were^  we  thinks  prop- 
erly considered  as  dying  declarations. 

But  such  declarations  had  been  reduced  to  writing  and 
signed  by  the  deceased.  The  writing  was  the  best  evidence 
of  these,  and  it  ought  to  have  been  produced  or  its  absence 
accounted  for.  Such  was  not  done.  The  introduction  of 
the  verbal  evidence,  therefore,  was  error,  let  Greenleaf  s 
Ev.  Sec.  161,  12th  edition. 

The  Oourt  instructed  the  jury  that  the  killing  being 
clearly  proved,  the  act  of  killing  implies  malice,  and  that 
in  such  a  case  the  burden  of  proof  is  shifted  to  the  De- 
fendant, who  must  then  show  that  the  act  was  done  in  self- 
defense,  and  that  farther  in  such  a  casiB  the  ''rule  of  a 
reasonable  doubf  does  not  apply. 

The  accepted  doctrine  now  is  that  the  homicide  of  itself 
does  not  imply  malice.  The  circumstances  attending  the  hom- 
icide are  to  be  considered  by  the  jury  in  ascertaining  whether 
there  was  malice.  Malice  may  be  inferred  from  circum- 
stances. Yet  it  must  be  proven  beyond  a  reasonable  doubt, 
or  else  the  jury  should  acquit.  In  no  criminal  case  is  the 
burden  of  proof  ever  shifted  from  the  prosecution  to  the 
defense.  It  rests  upon  the  prosecution  throughout  the  entire 
trial,  and  the  rule  of  a  reasonable  doubt  applies  in  every  sBch 
case.  Malice  is  part  of  the  offense  charged,  and  the  Defendant 
has  the  right  to  have  the  whole  crime  chai'ged,  proved^  and 
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lot  upon  an  individual  who  was  never  the  pezBonal  oocupsuxb  of 
sttohlott 

Appbal  from  the  Third  District  Court. 

When  the  caee  was  heard  in  the  Court  below  Hon.  Alex. 
White  was  tho  presiding  judge  and  delivered  the  following 
Opinion: 

The  Appellant  and  Appellee  both  daim^  under  the  act 
of  Congress,  of  March  2d,  1867,  entitled,  ^*A^  Acbfor  the 
Mlief  of  the  inhabitants  of  cities  and  towns  upon  the  pab- 
lio  lands,**  and  the  Act  of  the  Territory  of  Utah,  of  Feb- 
ruary 17th,  1869,  presenbing  rules  and  regnlations  tot  the 
execution  of  the  trust  arising  under  said  Act  of  Cong]»8& 

The  relief  which  was  designed  to  be  granted  by  said  Act 
of  Congress,  was  to  enable  the  inhabitants  of  cities  and 
towns  settled  upon  the  public  lands  of  the  United  States 
to  secure  a  title  to  such  lands  from,  the  Government  by  pay- 
ing to  the  Government  the  minimum  price  for  such  lands. 
As  a  means  of  doing  this  most  conveniently  it  was  provided 
that  when  a  city  or  town  waa  incorporated  that  the  corpo- 
rate parties  thereof,  and  when  not  incorporated  the  Judge 
of  the  County  Court  of  the  county  in  which  such  city  or 
town  "  may  be  situated,*^  should  enter  at  J;he  proper  land 
office,  and  at  the  minimum  price,  the  land  so  settled  and 
occupied,  in  trust  fbv  the  several  use  and  benefit  of  the 
occupant  thereof,  according  to  their  respective  interesta. 
These  provisions  created  the  corporate  authorities  of  an 
incorporated  city  or  town,  and  the  Judge  of  the  County  Court 
in  case  the  city  or  town  was  not  incorpoi-at-ed  when  the 
land  was  entered,  under  the  provisions  of  the  Act  of  Congress, 
trustees,  depositories  of  the  legal  title  for  the  inhabitants  of 
the  city  or  town  who  had  settled  and  occupied  the  land  for  the 
aeveral  use  and  benefit  of  the  occupants  thereof  according  to 
their  respective  interests.  The  execution  of  which  truat,  aa  to 
the  disposal  of  lots  in  such  town  and  the  proceeds  of  the  sales 
thereof,  was  to  be  conducted  under  such  rules  and  regulations 
as  might  be  prescribed  by  the  legislative  authority  of  the  state 
or    territory  in   which   the  same   was  situated.    Whatever 


Term,  1876.  Fblati  vu  Youko.  34^ 

may  hare  boen  the  purpose  of  GongreaB  in  refercnoe-  to 
cities  and  towns,  as  commimitiea,  it  is  evident  that  tibe 
leading  object  was  to  secare  individual  rights  to  the  inhab^ 
itants  of  cities  and  towns  who  were  occupants  of  the  hmda 
embraced  within  the  limits  of  the  entry  contemplated  by 
said  acts.  These  individual  rights  flow  from  and  are-  baaed 
upon  the  grant  in  the  Act  of  Congress.  It  oonfers  the 
right,  defines  its  character,  limits  its  scope  and  points  out 
the  manner  of  its  consummation. 

The  power  conferred  upon  the  Territorial  legislatnre  is  to 
ezeeute  the  trust.  It  has  no  power  to  interfere  with  thO' 
indiviiual  rights  which  Tested  or  became  vested  nndjes  the- 
Act  of  Congress. 

If  this  proposition  be  true,  then  we  are  to  look  to  the 
Act  of  Congress  alone  to  determine  who  are  entitled  nnd«? 
it.  The  primal  fact  which  gives  the  right  to  the  inhabi- 
tants of  the  city  or  town  as  a  community  is  that  thej  haire 
settled  and  occupied  ttie  public  lands  as  a  city  or  town, 
and  the  primal  fact  that  gives  to  any  individual  a  right  to 
any  lot  or  subdivision  of  such  public  lands^  is  that  he  or 
she  was  the  occupant  of  such  lot  or  subdivision  of  such 
public  lands.  Occupancy  is  the  central  and  leading  idea  c^ 
the  grant>  and  upon  this,  in  a  positive  or  qualified*  ^ense 
must  depend  any  right  which  can  be  asserted  under  it  It 
is  in  trust  for  the  several  use  and  benefit  of  the  occupants 
thereof  according  to  their  respective  interests.  The  eae« 
cntion  of  this  trust,  as  to  the  disposal  of  the  lots  in  such 
town  and  the  proceeds  of  the  salea  thereof,  ia  to  be  coi^- 
ducted  under  rules  and  regulations  prescribed  by  the  legis*- 
lative  authority  of  the  State  or  Territory.  What  the^e  rules 
and  regulations  shall  be  is  left  to  legislative  discretion,  lim.* 
ited  only  by  tho  condition  that  they  must  be  in  furtheranee 
of  the  execution  of  the  trust  and  must  not  violate  its.  letter 
or  its  spirit.  As  to  rights  which  may  acorue  to  individuala 
under  the  grant,  the  legislature  can  only  make*  rules  and 
regulations  to  eliminate  and  define,  and  eatablisk  tb^n. 
As  to  the  rights  which  may  accrue  to  the  community,  it 
has  the  power  to  dispose  of  the  proceeds  of  the  saka    In 
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determining  what  are  the  rights  of  indiyidualB  ander  the 
Act  of  Congress,  the  roles  and  regulations  adopted  by  the 
legislature  coald  be  looked  to  at  most  as  only  a  legislatiTe 
exposition  or  construction  of  the  Act  of  Congress,  and  could 
not  be  regarded  as  authoritatiTe  or  binding  upon  the  Court 
as  a  legislative  enactment.  There  being  no  controversy  as 
to  compliance  with  the  rules  and  regulations  enacted  by  the 
territorial  legislature  in  bringing  the  claims  of  the  parties 
before  the  Judge  of  Probate  in  the  Court  below,  and  none 
as  to  the  regularity  of  the  app.eal  to  this  Court,  the  Court 
will  not  look  to  the  act  of  the  legislature  of  Feb.  1869,  in 
tiie  determination  of  the  question  at  isaue  in  this  case,  but 
will  address  itself  to  the  construction  of  the  Act  of  Con- 
gress as  the  source  from  which  whatever  rights  may  be 
asserted,  by  either  of  the  pai^ties,  must  flow,  and  as  the 
standard  by  whioh  their  respective  claims  must  be  tested 
and  determined. 

It  has  for  a  long  time  been  the  settled  policy  of  the 
government  of  the  United  States  to  encourage  the  actual 
settlement  of  the  public  lands,  and  it  has  also  regarded 
with  disfavor  the  entry  of  public  lands  for  purposes  of 
speculation.  The  settlement  required  by  law  includes  actual 
occupation  of  the  land,  and  the  subjection  of  the  soil  by 
labor,  to  the  beneficial  use  of  the  person  proposing  to  enter 
or  buy  the  land  from  the  government.  The  price  at  which 
the  land  could  be  bought  was  fixed  by  law,  as  were  also 
iike  precedent  conditions  to  a  purchase.  The  first  act  of 
the  settler  was  the  occupancy  of  the  land;  the  last  was  the 
payment  of  the  purchase  money,  (by  the  entry  of  the  land 
at  the  proper  land  office).  The  issuance  of  the  patent  fol- 
lowed as  a  sequence  to  the  regular  entry  of  the  land.  The 
title  to  the  land  and  the  right  to  the  title  remained  in  the 
goyemment  until  the  entry  of  the  land  at  the  proper  lan3 
office.  The  settler  had  possession  and  the  right  to  possession, 
and  upon  compliance  with  the  prerequisites  of  the  law  he  had 
the  exclusive  right  to  buy  of  the  government  at  the  price  fixed 
by  law  the  entrance  money  or  the  minimum  price  for  the  land. 
He  was  called  a  pre-emptor;   one  who  buys  before,  or  one 
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who  liaB  by  law  a  first  and  exclusive  right  to  buy  the 
of  the  government.  The  right  of  the  pre-emptor  de]i 
npon  the  occupation  of  the  land  and  its  continued  pn 
sion,  to  the  time  of  application  to  enter  it  at  the  p 
land  office.  An  abandonment  or  fiurrender  of  possessic: 
a  forfeiture  of  all  right  to  enter  the  land.  The  rig; 
the  settler  npon  lands  is  then  a  poBsession  with  a  rig: 
possession^  oonpled  with  a  right  (the  precedent  condi 
being  complied  with),  to  enter  the  land  at  the  minii 
government  price.  The  title  to  the  land  remains  in 
government,  and  no  right  to  a  title  inures  to  the  pre-eni 
until  he  has  entered  the  land.  Even  after  he  has  occii 
the  land,  made  his  improvements  and  filed  his  deolari 
of  an  intention  to  enter  the  land,  the  government  can  by  s]i 
grant  convey  the  land  to  another.  The  pre-emptor  hii 
estate,  legal  or  equitable,  in  the  land,  which  can  be  r; 
nized  or  enforced  in  law,  except  such  as  grows  out  ol 
possession  of  the  land. 

The  policy  of  the  Federal  government  with  regaii 
public  lands  settled  and  occupied  as  sites  of  cities  or  ti 
wae,  in  the  beginning,  the  reverse  of  that  governing  i 
public  lands  open  to  pre-emption.  Such  lands  were  i 
drawn  from  entry,  and  the  government  held  them  wi 
view  to  public  sales  to  the  highest  bidder.  This  latter  pi 
was  abandoned  in  1844,  and  since  then  the  policy  of 
government  has  been  to  allow  the  entry  of  such  lani! 
the  minimum  price  for  the  use  and  benefit  of  the  occu]; 
of  the  lands  within  such  city  or  town  sites  accord  in 
their  respective  interests.  In  other  words  the  policy  tv 
had  guided  the  government  with  regard  to  the  settleii 
and  entry  of  agricultural  lands,  was  adopted  .by  it  mu 
mutundis,  as  to  the  inhabitants  of  cities  and  towns,  thi! 
cupancy  of  the  land  in  both  cases  being  the  substa 
basis  upon  which  the  individual  right  depends.  The  m 
and  quality  of  the  interest  which  each  class  has  in  the 
is  the  same.  The  government  holds  the  title — the  int 
of  the  occupants  is  only  a  possession,  and  the  right  to 
possession,  with  the  right  to  the  one  as  a  pre-emptor. 
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the  othor  as  ft  member  of  a  community  to  enter  or  hav8 
entered  the  land — in  other  words^  to  buy  it  of  the  govenb- 
ment  at  the  minimum  pricse.  This  limited  interest  in  the 
land  10  Uve  creature  of  the  acts  of  Congress;  it  is  noTel  and 
anomalous^  and  only  subject  to  the  ordinary  rules  of  law 
governing  real  eslAte  (if  at  all)  in  «  narrow  and  subordinate 
sense.  The  fee  simple  which  is  Qsually  the  largest  possible 
estate  which  a  man  can  have  in  and  which  draws  to  it  all 
of  the  incidents  of  such  an  estate  such  as  possession  or  the 
right  of  possession,  and  is  the  predicate  of  the  relations  of 
the  landlord  and  tenant,  does  not  enter  into  or  constitute 
any  part  of  this  statutory  interest  in  land  which  is  created 
by  the  acts  of  Oongress.  On  the  contrary  the  fee  is  recog- 
nised as  being  in  another,  and  this  estate  or  interest  in  the 
land  exists  in  its  naitow  and  meagre  entire^,  without  and 
independent  of  it. 

To  apply  to  it  the  rules  and  analogies  which  oi*dinarily 
govern  and  guide  in  determining  intei^sts  and  relations  in 
regard  to  real  estate,  would  be  in  contravention  of  the  veiy 
nature  of  the  right  itsdf.  Tbo  title  to  real  estate  is  now 
in  abeyance.  This  statutory  interest  vanishes  upon  the  mere 
abandonment  of  the  possession  of  the  land.  The  title  to 
real  estate  t^an  only  be  transferred  from  one  person  to 
another  by  writing  in  proper  form,  and  duly  attested.  This 
interest  can  pass  from  one  to  another  by  the  surrender  of 
possession  of  the  kbod*  The  conclusion  educed  from  anal- 
ogies as  above  announced,  is  further  strengthened  and  con» 
firmed  by  the  language  of  the  Acts  of  Congress  in  con- 
ferring this  right  upon  the  inhabitants  of  cities  and  towns. 
The  entry  under  authority  of  the  Acts  of  Congress  is  ^'in 
trust  for  the  Several  use  and  benefit  of  the  occupants  there- 
of aocording  to  their  respective  interests,"  This  phrase- 
ology points  out  the  class  who  are  the  beneSciaiies  in  the 
Irugt — •'occupants** — and  also  fixes  tho  time  of  occupancy, 
the  date  of  the  entry  of  the  laud  by  the  corporate  antbori- 
ties  or  the  judge  of  the  County  Court  which  determines 
the  Individual  oestie  que  trusts. 

Those  in  posscsBion  of  the  land  when  the  entry  is   made 


Term,  1876.  Pbatt  v.  Young,  363 

by  the  Probate  Judge,  are  the  persons  for  whom  the  land 
is  held,  in  trust,  and  to  whom  he  is  to  make  the  deeds. 
*  «  *  This  is  the  construction  and  meaning  of  the  Act 
of  Congress -Copeld  v.  McClelland,  16th  Wallace,  334:. 
The  Act  of  Congress  of  May  23d,  1844,  referred  to  in 
the  citation  just  made,  uses  the  same  phraseology  in  refer- 
ence to  this  subject  matter  as  the  Act  of  Congress  of  March 
2d,  1867,  under  which  the  parties  in  this  case  claim. 

That  this  is  the  reasonable  and  just  construction  of  the 
Act  of  Congress,  and  that  the  presumption  is  in  fayor  of 
the  actual  occupant  at  the  time  of  entry  of  a  lot  or  parcel 
of  ground  within  the  limits  of  a  city  or  town  site,  settled 
or  occupied  as  such  upon  public  lands,  and  entered  under 
authority  of  the  Act  of  Congress,  March  2,  1867,  above 
referred  to,  is,  in  the  opinion  of  the  Court,  sustained  by 
reason  and  authority;  but  out  of  this  springs  another  ques- 
tion of  general  interest  and  necessary  to  the  adjudication 
of  this  case,  and  that  is  whether  the  occupancy  at  the  time 
of  entry  is  conclusive  in  favor  of  the  right  of  the  individ- 
ual occupying,  to  the  title  to  the  land,  or  whether  it  is 
only  presumptive,  and  if  so,  whether  the  circumstances  in 
this  case,  repel  the  presumption  in  favor  of  the  actual 
occupant  at  the  time  of  the  entry  of  the  land  by  the  trus- 
tee, and  show  the  right  to  the  land  in  controversy  to  be  in 
another.  The  Act  of  Congress,  March  2d,  1867,  confers 
upon  the  State  or  Territorial  Legislature  the  execution  of 
the  trust,  "as  to  the  disposal  of  the  lots  in  such  town,'' 
etc.,  ''under  such  rules  and  regulations  as  may  be  pre- 
scribed," etc.  This  must  be  done  according  to  the  respect- 
ive interests  of  the  occupants.  Does  this  language  ''respect- 
ive interests"  apply  to  the  topographical  area  and  measure- 
ment of  the  lots  occupied,  or  is  it  to  be  considered  in  a 
larger  sense  as  embracing  the  nature  of  the  occupancy  and 
the  quality  of  interest  in  the  land  which  the  occupant  claims 
as  well?  The  Legislature  had  construed  this  language  in  the 
larger  and  more  comprehensive  sense:  By  section  3  of  the 
act  of  the  legislature  of  Utah,  entitled  "  An  act  prescrib- 
ing rules  and  regulations  for  the  execution  of  the  trust  aris- 
45 
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ing  under  the  Act  of  Congress,  -March  2d,  1867/'  it  u 
enacted,  "that  each  and  every  person,  or  association,  or 
company  of  persons,  or  corporation  claiming  to  be  the  right- 
ful owner  of  possession,  occupant  or  occupants,  or  entitled 
to  the  occupancy  or  possession  of  such  lands,  or  any  lot» 
block,  share  or  parcel  thereof,  shall  within  six  months"  &c, 
Ac,  sign  a  statement  in  writing,  Ac. 

These  are  the  persons  and  those  the  interests  which  the 
Legislature  regarded  as  entitled  to  claim  and  assert  title  to 
lots  or  parcels  of  land  in  any  city  or  land  in  the  Territory 
under  this  Act  of  Congress.  It  is  manifest  that  it  was  the 
design  of  the  Legislature  to  extend  the  benefits  of  the  Act 
of  Congress  to  two  classes  of  persons -^actual  occupants  and 
the  rightful  claimants  or  owners  of  posseesions — ^without  the 
occupancy  or  possession. 

This  legislation  in  the  opinion  Of  the  Court  was  in  har- 
mony with  the  Act  of  Congress,  and  within  the  authority 
conferred  by  the  Act  of  Congress  upon  the  Territorial  Leg- 
islature, and  the  conistruction  given  by  the  Legislatnre  to 
the  Act  of  Congress  in  this  particular  is  adopted  by  the 
Court. 

The  findings  of  the  law  by  the  Court  in  the  case  und«r 
consideration  are  as  follows: 

First — That  under  the  several  Acts  of  Congress  upon  the 
subject,  and  especially  the  Act  of  the  23d  day  of  May,  1844, 
entitled,  **  An  act  for  the  relief  of  the  inhabitants  of  towns 
upon  the  public  lands  of  the  United  States  under  certain 
circumstances,''  and  the  Act  of  March  2d,  1867,  entitled, 
"  An  act  for  the  relief  of  the  inhabitants  of  cities  and 
towns  upon  the  public  lands,"  that  the  right  which  the 
individual  inhabitant  of  the  city  or  town  took  was  a  pos- 
session of  the  land  with  the  right  to  possession  and  the 
use  with  the  right  as  a  member  of  the  community  to  have 
the  land  entered  by  the  trustee  indicated  in  said  Acts  of 
Congress,  at  the  minimum  price  in  the  proper  land  oflRce 
of  the  United  States,  and  the  right  under  such  rules  and 
regulations  as  might  be  prescribec^  by  the  proper  Legislative 
authority  to  have  title  made  to  himself  for  such  lot,  or  sub- 
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division  as  he  ocoupied,  or  had  the  rig 
sion  to  at  the  time  of  entry  of  the  lai 

Second — That  this  right  was  a  statu 
existing  by  authority  of  the  Acts  of 
defining  and  limiting  it. 

Third— That  the  basis  of  the  right, 
confititnent  of  it,  is  the  actual  ooctipai 
time  of  the  entry  by  the  trustee,  or 
or  constructive,  or  the  right  to  the  p( 

Fourth — That  occupancy  at  the  tim 
land  by  the  trustee,  presumptively  g 
occupant  of  the  land,  but  that  this 
impeached  and  overthrown  by  proof. 

Fifth — That  possession  being  of  the  i 
that  the  right  may  be  lost  by  abandoi 
the  possession^  and  that  it  may  be  trai 
a  transfer  of  the  possession. 

Whether  at  all,  and  if  so,  or  how  fai 
may  enter  into  the  question  of  rightf 
the  Acts  of  Congress  referred  to^  is 
determination  of  this  case,  and  theref 
cussed  or  decided  in  this  opinion, 
conclusions  of  law  to  the  facts  as  fou 
readily  determine  the  rights  of  the  ps 

The  Appellant,  Sarah  M.  Pratt,  wi 
the  lot  in  controversy,  occupying  it  a 
of  the  entry  of  the  land  on  which  th 
situated,  by  the  trustee,  under  the  A- 
gave  to  her  a  prima  facie  right  to  a 
Is  this  right  repelled  by  the  proof,  a 
in  the  Appellee,  Brigham  Young?     Sa 
husband,  Orson  Pratt,  occupied  the   1 
to  1861,   and  she   put    improvements 
left  it,  and  afterwards,  some  years  bef 
came  into  possession.      In  the  latter 
or  early  in  1868,  Mrs.  Pratt  came  ba 
Lake,  and  according  to  the  testioiony 
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and  Appellee^  the  Appellee  gave  her  the  possession  of  the 
lot.  There  was  no  qualification  of  this  surrender  of  posses- 
sion at  the  time;  no  reservation  of  rent,  or  any  agreement 
of  any  kind,  showing  or  tending  to  show  that  there  was  any 
reservation  of  the  possession,  or  the  right  of  possession,  by 
the  Appellee.  No  rent  was  ever  paid  by,  or  claimed  of  the 
Appellant,  and  she  has  had  the  continuous  possession  from 
the  12th  of  March,  1868,  occupying  it  as  a  home  for  her- 
self and  her  family.  There  was  an  effort  made  to  prove 
that  Orson  Pratt  paid  rent  for  the  premises  to  the  Appellee, 
but  in  this  (even  if  Appellant  would  have  been  bound  by 
it)  there  is  a  failure.  There  is  no  proof  that  Orson  Pratt 
ever  paid  rent  for  the  premises,  or  ever  knew  that  any  was 
paid,  or  that  any  authorized  agent  of  his  ever  paid  any  rent 
for  him. 

Upon  this  state  of  the  case  it  is  the  opinion  of  the  Court 
that  there  is  no  sufficient  proof  to  repel  the  presumptive 
right  of  Sarah  M.  Pratt  to  a  title  to  the  lot  in  controversy 
as  the  occupant  thereof  at  the  date  of  the  entry  of  the  land 
by  the  trustee  under  the  Act  of  Congress. 

In  the  Supreme  Court  the  case  was  argued  at  the  June 
Term,  1876. 

Williams  di  Young y  for  Appellant 

Z>.  Cooper  dk  H,  Pratt,  for  Bespondent 

M.  SoHAEFFBB,  C.  Jm  delivered  the  opinion  of  the  Oonrt: 

This  proceeding  was  originally  instituted  in  the  Pro- 
bate Court  of  Salt  Lake  Couiily  uuder  the  Act  of  the 
Legislature  of  the  Territory  of  Utah,  approved  February 
17,  1869,  entitled  "An  Act  prescribing  rules  and  regula- 
tions for  the  execution  of  the  tiiibt  ariiiug  under  an  Act 
of  Congress,  both  parties,  Appclhrat  and  Bespondent, 
claiming  title  to  the  half  lot  iu  contjoversy  by  viitue  of 
the  Act  of  Congress  entitled  *'An  Act  for  the  relief  of 
the  inhabitants  of  cities  auJ  tovrn^  upon  the  Publio  Landa'' 
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In  the  Probate  Court  it  was  adjudged  that  the  Appel- 
lant was  entitled  to  said  half  lot.  From  this  judgment  an 
appeal  was  taken  to  the  Third  District  Court  of  this  Terri- 
tory^  by  the  Bespondent^  and  on  the  trial  in  such  District 
Court  the  judgment  of  the  Probate  Court  was  reversed  and 
for  naught  declared,  and  a  judgment  rendered  to  the  etiect 
that  Sarah.  M.  Pratt  was  justly  entitled  to  said  half  lot. 

Appellant  now  brings  this  cause  here  by  appeal  from  the 
judgment  of  the  District  Court,  and  assigns  for  errors: 

First.  That  the  Court  erred  in  overruling  Respondent's 
motion  to  dismiss  the  appeal.  We  think  the  appeal  from 
thp  Probate  Court  was  properly  taken,  and  there  was  no 
error  in  overruling  the  motion  to  dismiss. 

The  second  and  main  error  assigned,  is  that  "  this  Court 
erred  in  its  findings,  and    judgment   under   the  evidence/' 
by  which  we  understand  the  Attorneys  of  the  Appellant  to 
mean  that  the  evidence  does  not  support  the   findings,  and 
that  the  judgment  is  against  the  law.     Section  1,387  of  the 
Bevised  Ttatutes  of  the  United  States,  which  is  part  of  the 
Act  of  Congress  approved    March   2d,    1867,   provides  that 
"whenever  any  portion  of  the  public  lands  have  been  or  may 
be  settled  upon  and  occupied  as  a  town  site,  not  subject  to 
entry  under  the  Agricultural  Pre-emption   Laws,  it   is  law-* 
ful,  in  case  such  town  be   incorporated,   for   the   corporate 
authorities  thereof  to  enter  at  the  proper  Laud   Ofiice,    and 
at  the  minimum  price,  the  land  so  settled  and  occupied,  in 
trust  for  the  several  use  and  benefit  of  the  occupants  thereof 
according  to  their  respective  interests;  the  execution  of  which 
trust,  as  to  the  disposal  of  the  lots  in  such    town   and   the 
proceeds  of  the  sale   thereof,    to   be   conducted  under  such 
regulations  as  may  be  provided  by  the  Legislative  authority 
of  the  State  or  Territory  in  which  the  same   may  be  situ- 
ated.''   Under  this  Act  of  Congress,  the  lots  in  question  were 
entered  by  the  Mayor  of  Salt  Lake  City.     He  is,  therefore, 
the  trustee  who  holds  the  legal  title  for  the  cestui  que  trust, 
i.  e.,  he  holds  the  lot  "for  the  several  use   and   benefit  of 
the  occupants  thereof,  according  to  their  respective  interests." 

In  this  particular  case  two   things   must  concur  to   give. 
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tlio  right  to  the  title  to  the  lot  in  controversy,  to  either  of 
the  contestants.  First,  there  must  have  been  a  town  or 
city  with  resident  occupants,  on  the  public  lands  duly 
incorporated,  to  secure  the  title  from  the  National  Govern- 
ment. This  is  conceded,  and,  therefore,  the  legal  title  is 
in  the  Mayor,  as  the  representative  of  such  town  or  city. 
If  there  is  no  proper  cestui  que  trust  as  provided  by  the 
aforesaid  Act  of  Congress,  then  the  Mayor  holds  the  title 
for  the  benefit  of  the  corporation;  but  if  there  be  an  actual 
occupant  of  such  lot  at  the  time  of  the  entry  by  the  Mayor, 
then  he,  the  occupant,  becomes  the  legal  cestui  que  trust 
and  the  Mayor  holds  the  legal  title  for  his  benefit 

There  must  therefore  be,  secondly,  an  actual  iona  fide 
occupancy  by  the  individual,  who  is  entitled  to  such  bene- 
fit, and  when  there  is  more  than  one.  of  such  occnpants, 
then  the  title  is  held  in  trust  for  the  use  and  benefit  of 
such  occupants,  according  to  their  respective  interests. 
Whilst  this  Act  of  Congress  confers  certain  rights  and  priv- 
ileges upon  the  aggregate  inhabitants  of  the  town  or  city 
thus  located  upon  public  lands,  it  is  nevertheless  apparent 
that  the  primary  object  was  to  secure  individual  rights  to 
the  respective  inhabitants  of  the  towns  and  cities  who  were 
also  the  respective  occupants  of  the  several  lots  or  parcels 
of  land  claimed  by  them. 

The  power  conferred  by  this  Act  of  Congress  npon  the 
Territorial  Legislature  is  to  make  regulations  for  the  execu- 
tion of  the  trust.  It  has  no  power  to  interfere  with,  or  to 
modify  the  rights  conferred  by  the  Act  of  Congress,  and  if 
the  Territorial  Legislature,  by  its  Act  approved  Pebruaiy 
17th,  1869,  entitled,  "An  Act  prescribing  Rules  and  Keg- 
ulations  for  the  execution  of  the  Trust  arising  under 
the  Act  of  Congress,"  undertook  to  confer  rights  upon  per- 
sons, associations,  or  corporations,  other  than  those  men- 
tioned in  the  Act  of  Congress,  such  attempt  to  confer  snch 
rights  is  simply  void.  We  can  readily  conceive  of  a  case 
where  an  individual  was  prior  to  the  entry  by  the  Mayor, 
in  the  actual  bona  fide  occupancy  of  the  lot,  and  where  ho 
was  wrongfully  ousted  by  an   intruder  or  trespasser   before 
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such  entry  was  made^  in  which  cae 
honaftie  ocoupant  should  receive  ih 
withfltanding  the  wrongful  occupar 
time  of  the  entry;  but  we  do  not  i 
of  Gongreas  in  any  case  oonfers  tl 
any  lot  upon  any  individual  who 
occupant  of  such  lot.  But  Bupp< 
Legislatare  by  its  Aot»  approved  F( 
lerred  the  right  to  the  title  of  the 
upon  persons  claiming  to  be  the 
session,  occupants,  or  to  be  so  enti 
possession  of  such  lot;  and  supposi 
is  in  harmony  with  or  justified  fc 
above  referred  to,  which  we  only  a 
the  argument,  what  are  the  respect 
herein  to  the  half  lot  in  controver 
by  the  evidence  that  the  Hespor 
occupied  this  lot  from  1854  to  18( 
time  she  made  valuable  improveme 
1861  ri;ie,  with  her  husband  and  fa 
Territory  and  remained  there  unti 
time  she  was  south,  as  aforesaid,  tl 
by  some  of  the  family  of  the  A 
purchase  by  Appellant  from  the  hu 

That  on  the  12th   of -March,  18( 
with  her  children,  with  and   by  th 
resumed  the  actual  possession   of  1 
valuable  improvements  thereon  and 
same  from  thence  hitherto. 

That  Orson  Pratt,  the  husband 
lived  with  Respondent  and  her  fa 
1868;  that  he  has  five  other  familic 
is  supposed  to  have  resided;  that 
children  have  supported  themselvi 
little  if  any  aid  from  the  said  Orson  P 
the  evidence  that  the  possession  of  tl 
and  voluntarily  given  to  Respondent 
tract  for  rent  or  any  understandinj 
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or  implied,  that  she  should  become  or  be  the  tenant  of 
Appellant  or  any  one  else,  at  will  or  otherwise,  eyen  if  that 
were  possible  under  the  peculiar  circumstances  of  the  case, 
which  we  think  is  not  the  fact.  Whaterer  interest  the 
Appellant  had   in   the   premises  on  or   before   March  12th, 

'  1868,  vanished  upon  the  abandonment  or  surrender  of  the 
possession  to  the  Respondent,  and  she  being,  for  the  pnr- 

,  poses  of  the  proceeding,  the  head  of  her  family  and  actually 
occupying  the  said  half  lot  as  the  residence  and  home  of 
herself  and  family  from  the  12th  of  March,  1868,  until  long 
after  the  entry  made  by  the  Mayor  of  Salt  Lake  City,  she 
is  in  our  opinion  entitled  to  a  deed  for  the  same.  The 
admission  or  rejection  of  the  evidence  which  the  Court 
below  declined  to  consider  does  not  affect  the  status  of  the 
oase,  and  if  it  had  been  admitted  as  competent  by  the 
District  Court,  and  if  the  Court  had  given  it  all  the  force 
which  could  reasonably  be  claimed  for  it,  the  Appellant 
would  not,  in  our  opinion,  be  entitled  to  the  half  lot  in 
controversy. 

The   judgment  of   the  Court   below  must  therefore  be 
affirmed. 

BoiiBMAN,  J.,  concurred. 
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Ik  thb  Matter  of  THE   GAIN  HEIRS,   Appellants,  v. 

BRIOHAM  YOUNG,  Respondent. 

Pabtt  Emtitlbd  to  Goybrnmbnt  Titlb.— a  party  claimiDg  deed 
for  Qoveniment  title,  from  the  Mayor,  under  the  '^Townsite'* 
Law  of  GongieaB,  must  show  that  he  is  an  inhabitant  of  the 
town,  an  occupant  of  the  ground,  and  has  an  interest  in  the 
property. 

OOOUPANOT,  How  Bbgun.— The  occupancy  referred  to  must  be 
actual,  and  cannot  be  begun  by  Agent,  no  one  being  allowed  to 
take  up  lots  by  Agent 

Natubs  of  thb  OocuPANcr?. — ^The  occupancy  may  be  for  residence, 
or  for  business,  or  use,  but  the  residence,  business,  or  use,  must 
be  the  claimants. 

Skght  of  thb  Occupant. —A  -party  having  made  a  bona  fide  occu- 
pancy can  afterwards  lease  the  ground  and  still  retain  his  rights 
thereto;  and  he  may  sell  his  claim,  provided  that^no  contract 
either  for  sale  or  lease  conflicts  with  the  requirement  that  the 
title  shall  be  made  to  an  inhabitant,  who  is  an  occupant  and  has 
an  interest,  will  be  recognized  in  deciding  to  whom  the  Govern- 
ment title  should  go. 

FOBBBSSION  OF  Hbibs— The  possession  by  the  ancestor  at  his  death 
is  the  possession  by  the  heirs,  and  minor  heirs  cannot  give  up  or 
surrender  possession  except  by  proper  suit  to  which  they  are 
I)artie8. 

Po(38BS80BT  BiaHTB,  How  DigposBD  OF.— These  possessory  rights 
are  treated  as  real  estate  in  the  manner  of  descent  and  distribu- 
tions, and  cannot  be  sold  by  administrators,  except  to  pay  debts 
incurred  by  the  ancestor;  but  if  they  be  treated  merely  as  per- 
sonal property,  they  cannot  be  sold  to  x)ay  debts  not  incurred  by 
the  ancestor  and  not  allowed  by  the  Probate  Ck>urt. 

I^ALB  OF  Admhostbatob,  Whbn  Void.— An  order  of  the  Probate 
Court  for  the  sale  of  such  property  to  pay  for  improvements 
made  years  after  the  death  of  the  ancestor,  and  whilst  there  was 
no  administration,  is  void;  the  Probate  Com*t  has  no  jurisdiction 
to  render  it,  and  no  sale  thereunder  passes  any  interest  or  title, 
and  the  party  going  into  possession  under  such  order  and  sale  is 
a  trespasser. 

WiDOW*8  Intebbst  in  thb  Husband's  Estatb.— A  party  buying 
the  widow's  interest  in  such  property,  can  have  Government  title 
to  the  extent  of  such  interest,  provided  that  he  becomes  an  occu- 
pant; but  he  cannot  claim  more  than  the  widow's  interest,  and 
can  hold  only  in  the  nature  of  a  tenant  in  common  with  the  heirs, 
and  not  adverse  to  them. 

Possession  of  Tbustbb.— The  possession  by  one  as  trustee  cannot  be 
set  up  to  support  an  individual  claim  of  posseesion* 
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Right  of  Trbspasseb.— A  claim  based  upoD  a  ta-espass  is  not  ''right- 
ful,*' and  caanot  be  maintained. 

Homestead  Property,  How  Disposed  op.— A  homestead  of  a  fam- 
ily is  not  subject  to  sale  by  administrators  to  pay  debts,  nor  can 
aay  part  of  it  be  given  away  by  the  widow,  nor  oUierwise  taken 
ttoca.  the  heirs,  except  by  due  procesa  of  Uw  in  auiito  whiob  the 
hem  are  parties. 

Appeal  from  the  Third  District  Ooart. 
The  facts  appear  in  the  Oprnion. 
Bashin  £  De  Wolfe,  for  Appellants. 
Williams  &  Young,  for  Bespondents. 

BoREMAK^  J.>  delivered  the  opinion  of  the  Court. 

The  contest  in  these  proceedings  is  for  the  Goyemment 
title  to  certcua  lands  undeir  the  '' Town-site '^  Law  of  Con- 
gress. The  Mayor  of  Salt  Lake  City  holds  the  title  in  trust 
for  the  persons  entitled  thereto,  under  the  provisions  of  the 
law.  The  various  parties  to  these  proceedings  filed  their 
claims  with  the  Probate  Courts  asking  title.  The  heirs  of 
Joseph  Cain,  deceased,  prayed  for  title  to  the  whole  of  the 
east  half  of  lot  6,  block  09,  plat  '^'A,''  Salt  Lake  City  sur- 
vey. The  other  parties  claimed  fractional  parts  of  said 
half  lot  These  claims  being  conflicting,  the  Probate  Court 
considered  all  the  claims  together  and  subdivided  the  half 
lot  amongst  the  parties  filing  on  it.  This  sul>  division  net 
being  satisfactory,  an  appeal  was  taken  to  the  District  Court 
In  the  District  Court  a  finding  of  facts  was  had,  and  judg- 
m&nt  and  decree  accordingly.  The  Cain  heirs,  not  being 
satisfied  with  the  action  of  the  District  Court,  have  brought 
the  subject,  by  appeal,  to  this  Court,  a  motion  for  a  new 
trial  having  been  overruled. 

The  main  question  involved  is  as  to  which  of  these  claim- 
ants are  '^occupants,''  as  contemplated  by  the  ^'Town-site" 
Law.  This  Statute  was  made  for  the  relief  of  the  "inhabi- 
tants *'  of  towns  and  cities  upon  the  public  domain.  It  was 
made  to  secure  to  those  ' 'inhabitants"  who  were  "occupants/' 
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the  legal  title,  according  to  their  ''respective  iDterefita."  To 
give  one  the  right  to  a  conveyance  of  the  Government  title,  it 
must  appear  that  he  is  an  ''  inhabitant "  of  the  town,  an  ^'oo- 
cnpant"  of  the  ground  to  which  he  seeks  a  title,  and  have 
an  ''interest"  in  the  property.  The  occupancy  must  be 
actual,  individual  occupancy,  not  an  occupancy  begun  and 
held  by  Agent  merely.  If  a  person  resided  upon  a  parcel  of 
ground,  or  carried  on  his  business  upon  the  ground,  and 
claimed  the  whole  of  the  parcel  or  lot,  he  might  have  title 
to  the  whole,  unless  some  part  be  occupied  by  another  per* 
son  claiming  right  to  the  title.  Then  the  question  would 
arise  aa  to  which  ezercieed  acts  of  ownership  over  the  dis- 
puted ground  first,  and  to  what  extent,  and  if  that  be 
settled,  then  was  the  claim  ever  abandoned  or  given  up, 
and  if  so,  whose  possession  in  good  faith  attached  after  the 
abandonment. 

We  do  not  think  that  the  law  of  Congress  ever  contem- 
plated that  a  party  should  claim  title  to  more  lots  or  par- 
cels than  he  actually,  individually  occupied,  otherwise  a 
person  could  gain  title  to  an  unlimited  amount  by  not  occu- 
pying it  himself,  but  by  arranging  with  various  agents  that 
they  move  upon  the  lots  and  hold  for  him,  and  these  agents 
to  lay  no  claim  to  title,  but  let  the  employer  claim  all. 
The  employer  might  thus  gain  title  to  the  various  parcels 
or  lots  without  ever  being  an  occupant  or  an  inhabitant, 
and  could  prove  his  right  by  simply  showing,  not  his  pos- 
session, but  possession  by  other  men  for  him — he  never  hav- 
ing been  individually  in  possession.  Such  a  proceeding- 
would  be  at  war  with  the  very  object  of  the  law,  which 
was  made  for  actual  settlers  and  not  for  speculators.  A  man 
having  made  a  bona  fide  actual,  individual  occcupancy, 
either  for  his  residence  or  his  business,  or  in  some  way  for 
his  own  use,  he  may  no  doubt  afterwards  sell  his  right  of 
possession — his  preference  or  right  to  Government  title,  but 
he  must  first  have  been  an  occupant  in  good  faith  himself, 
and  the  purchaser  must  take  actual  possession  also,  and 
become  an  occupant.  There  is  nothing  in  the  rule  we  lay 
down   which  prohibits   contracts,    leases,   or   sales   of  such 
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interests^  but  they  can  only  be  made  to  or  with  'inhabi- 
tants'' who  can  become  occupants^  if  the  right  of  prefer- 
ence in  obtaining  title  is  to  be  affected.  Sach  sales,  leases, 
and  other  contracts,  are  not  prohibited  or  discouraged  by 
the  law  nor  by  the  policy  of  the  law.  The  Ooyernment 
only  says — that  if  the  contract  be  with  one  not  an  ^*  inhab* 
itant."  and  who  does  not  become  an  occupant,  such  con- 
tract or  sale  will  not  be  recognized  in  ascertaining  to  whom 
the  title  should  be  granted.  A  party  in  possession  of  any 
such  city  or  town  lot  will  be  presumed  to  be  so  in  poBses- 
sion  in  his  own  right  and  for  his  own  use  and  benefit,  until 
the  contrary  appears.  And  the  possession  of  the  ancestor 
when  dying  is  the  possession  of  the  heir,  unless  the  con- 
trary  appears. 

These  are  some  of  the  principles  which  will  control  us  in 
the  examination  of  the  merits  and  rights  involved  in  the 
proceedings  at  bar. 

When  Salt  Lake  Oity  was  first  settled,  the  place  was  laid 
out,  or  the  laying  out  dictated,  by  Brigham  Young,  Wil- 
lard  Richards,  and  others,  yet  Brigham  Young  claimed  to 
have  '' exclusive  control "  in  making  the  settlement.  Shortly 
after  the  first  settlers  came  and  the  town  was  laid  out,  cer* 
tain  parties,  among  whom  was  Willard  Richards,  were 
allowed  to  select  portions  of  the  city;  each  portion  com- 
posed a  number  of  lots  or  blocks,  all  in  a  body,  in  order 
to  distribute  the  lots  to  those  whom  they  desired  to  have 
near  them.  It  appears  that  lot  6,  block  69,  was  among 
the  lots  selected  by  Willard  Richards  under  this  arrange* 
ment.  He  turned  the  east  half  of  the  lot  over  to  Joseph 
Gain,  and  marked  the  boundary  between  the  east  and  west 
half;  he  gave  Gain  possession  of  a  house  situated  on  the 
north  half  of  this  east  half,  and  he  had  the  public  records 
made  to  show  that  this  east  half  was  the  property  of  Gain; 
and  there  is  evidence  going  to  show  that  Gain  bought  and 
paid  for  the  half  lot.  Cain  moved  upon  the  lot  and  lived 
there  until  his  death.  He  exercised  acts  of  ownership  over 
the  half  lot,  and  it  was  assedsed  in  his  name  and  he  paid 
tates   on    the    same    until    his   death,    and    being    so    in 


possession,  the  onrrent  of  the  evidence  is  that  hs  clumed 
the  whole  of  the  same  to  the  boundariee  of  the  half  lot 
on  every  side,  and  that  his  poeeeesioo  and  ownership  at 
possession  were  recognized  by  Willard  Richards  and  the 
pnblic  generally.  The  betrs  of  Wiltard  Bicharda  claim 
nothing  now  in  this  proceeding,  not  having  appealed,  bnt 
they  have  made  two  deeds  for  portions  of  the  disputed 
parts,  one  to  Brighsm  Yonng  and  one  to  William  Jennings, 
the  effect  of  which  will  be  considered  hereafter.  At  the 
death  of  Joseph  Cain  he  was  in  the  nndisputed  possession 
of  all  of  said  half  lot,  although  Mrs.  Ogden  was  living  on 
the  lot,  bnt  she  claimed  no  ownership  of  the  possession, 
and  moved  off  shortly  after  Cain's  death. 

The  Appellants  olaim  that  in  the  findings  of  fact  by  the 
District  Oonrt  there  has  been  a  failure  to  6nd  that  Brig- 
ham  Yonng,  William  Jennings,  Samuel  Stringfellow,  QeorKe 
Stringfellow,  and  Nicholas  Qroesbeck,  or  either  of  them, 
ever  have  been  "inhabitants"  of  Salt  Lake  City  or  of  Utah 
Territory.  The  law,  as  we  have  stated,  requires  that  the 
persons  claiming  must,  to  entitle  them  to  deeds,  be  "inhabi- 
tants." Inhabitancy  was  an  essential  fact  and  should  have 
been  found. 

The  Appellants  further  claim  that  there  was  a  failure  to 
find  that  Young,  Jennings,  Stringfellowa  or  Qroesbeck,  was 
in  possesion  at  the  date  of  the  entry.  The  law  requires  that 
the  parties,  or  porhape  those  under  wjiom  they  claim,  should 
have  been  in  poesessiou  at  the  date  of  the  entry  by  the 
Mayor.  It  was  therefore  an  essential  fact,  and  the  failure 
to  find  thereo'n  was  error. 

The  Appellants,  the  heirs  of  Joseph  Cain,  take  exceptions 
to  the  findings  of  fact  made  by  the  District  Court,  and 
allege  that  the  material  findings  to  which  they  object  as 
erroneous,  are  as  follows: 

1.  It  is  found  "that  if  said  Joseph  Cain  ever  occupied 
or  claimed  the  right  of  the  possession  of  any  portion  of  the 
north  half  of  the  east  half  of  said  lot,  after  be  moved  into 
the  new  hoase,  bis  heiis  and  representatives  soon  after  his 
decease  surrendered  and  gave  np  such  ] 
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2.  It  is  found  that  portions  of  the  south  half  of  the  east 
half  of  said  lot,  formerly  in  the  poeeession  of  the  heirs  of 
Joseph  Gain,  ''have  been  sold/'  and  the  possession  delivered 
to  the  persons  named  in  the  judgment  and  decree  of  the 
Court  with  the  particular  description  of  the  portion  which 
each  was  in  possession  of  and  entitled  to. 

3.  It  is  found  ^^that  the  north  half  of  the  east  half  of 
said  lot  has  been  sub-divided>  and  the  occupancj^  possession, 
and  right  of  possession^  have  been  in  varions  persons,  and 
that  the  persons  named  in  the  judgment  and  decree  of  the 
Court  are  in  possession  and  entitled  to  the  possession  of  the 
several  particular  descriptions  of  land  given  in  conxiection 
with  their  names.'' 

The  first  of  these  points,  the  alleged  surrender  of  pos- 
session of  the  north  half  of  the  east  half  of  said  lot,  by 
the  hell's  of  Joseph  Gain,  after  Joseph  Gain's  death,  we 
oonsider  is  well  taken,  for  we  are  unable  to  discover  facts 
which  would  warrant  the  finding,  certainly  none  so  far  as  the 
children  of  Gain  are  concerned.  They  have  never  done 
anything  that  would  indicate  that  they  gave  up  or  surrendered 
any  rights  which  they  have  to  such  north  half.  The  widow 
did  not  control  this  portion  of  the  ground,  although  Joseph 
Gain  had  possession  of  it  when  he  died.  She  said  that 
Brigham  Young  claimed  it,  and  she  did  not  question  his 
right — ^for  in  those  days  no  one  questioned  what  their  lead- 
ers did,  but,  as  she  says,  she  would  have  taken  the  word  of 
the  leaders  in  those  days  as  readily  as  she  would  that  of 
''an  angel."  Such  implicit  confidence  and  faith  in  him 
were  simply  abused  by  Brigham  Young,  and  he  used  it  to 
take  away  from  this  widow  and  her  infant  children  prop- 
erty to  which  he  did  not  have  the  shadow  of  a  right. 

The  finding,  therefore,  of  a  surrender  of  said  north  half, 
we  deem  was  erroneous. 

The  second  of  these  material  findings,  to  which  exception 
is  taken,  has  reference  to  a  sale,  which  it  alleges  took  plaoe, 
of  portions  of  the  south  half,  which  had  prior  thereto  been 
in  possession  of  the  heirs  of  Gain.  One  would  naturally 
conclude  from  the  reading  of  this  finding  that  the  heirs  bad 
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sold  SQch  portions  «8  are  referred  to,  or  «jt  least  were  parties 
to  some  sale.  Nothing  of  the  kind  appears,  howerer,  from 
the  evidence.  The  parties  referi^  to  as  having  been  Hie 
purchasers  of  parcels  of  said  south  half,  were  li'icholas 
Groesbeck  and  the  Stringfellow  Brothers.  Oroeabeok's 
portion  is  very  small,  being  only  sixteen  (16)  indies 
fronting  on  East  Temple  Street,  axid  running  back  (west) 
nine  rods.  Not  a  solitary  witness  was  introduced  to  sup- 
port Oroe^)eck^s  ciaiim,  nor  any  written  or  oml  testimony — 
and  there  is  an  absolute  want  of  any  evidence  on  the  point, 
except  an  incidental  reference  thereto  in  Mrs.  Cain's  testi- 
mouy,  she  saying  that  she  sold  a  strip  of,  as  she  thought, 
that  width  to  Mr.  Oroesbeok.  Even  then  there  is  nothing 
in  the  evidence  to  show  where  these  sixteen  inches  were,  or 
how  long  the  strip  was,  or  that  ebe  ever  delivered  the  pos- 
session Of  it  to  Mr.  Qroesbeck,  or  whether  Oroesbeok  ever 
was  in  possession;  nor  is  there  anything  to  show  that  any 
interest  of  the  children  was  intended  to  be  conveyed,  nor 
indeed  is  there  anything  to  show  whether  she  sold  as  an 
individual,  or  administratrix,  or  as  guardian,  although,  as  it 
is  mentioned  in  connection  with  the  sale  to  the  Stringfellow 
Brothers,  it  might  be  infenrred  to  have  been  a  sale  as  ad- 
ministratrix. But  upon  this  inference  we  could  not  depend. 
There  is  therefore  no  proof  to  support  Mr.  Qroesbeck's 
claim,  and  it  must  fall. 

The  Stringfellow  Brothers  have  allotted  to  them,  en  the 
north  of  and  adjoining  the  parcel  allotted  to  Oroesbeok,  a 
parcel  of  ground  fronting  on  East  Temple  (Main)  Street, 
sixteen  feet  and  three  inches,  running  back,  west,  eight 
rods,  with  the  road  privilege  on  the  west.  The  road  privilege 
was  merely  a  written  consent  given  by  S.  W.  Richards  and  Eliza- 
beth Cain,  as  individuals,  and  without  eonsideration,  and  of 
course  was  subject  to  revocation  at  any  time,  even  if  S.  W. 
Bichards  and  Elizabeth  Cain  had  the  right  to  make  it  The 
Stringfellow  Brothers  claim  their  parcel  of  ground  (not  includ- 
ing the  roadway),  under  a  sale  and  deed  from  S.  W.  Bichards 
and  Elizabeth  Gain,  administrators  of  Joseph  Gain,  deceased, 
mado  in  pursuance  of  an  order  of  the  Probate  Court.    Ad- 
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ministration  on  the  estate  of  Joseph  Cain,  deceased,  was 
taken  out  more  than  ten  years  after  his  death.  Sach  is  the 
verbal  proof,  and  there  is  no  other  kind  of  proof  that  any 
administration  was  ever  taken  out.  S.  W.  Bichards  and 
Elizabeth  Gain,  claiming  to  be  administrators,  filed  their 
petition  in  the  Probate  Court  on  Noyember  4th,  1869,  pray- 
ing ''for  an  order  to  sell  real  estate,"  upon  the  ground  that 
the  estate  was  at  that  date  ''involved  in  consequenoe  of 
loaning  money  to  erect  buildings  thereon,  upon  which  in- 
terest is  being  paid,  and  also  in  consequence  of  taxes  ac- 
cumulating, while  rents  have  been  rapidly  declining,  by 
which  the  obligations  and  the  expenses  of  the  estate  have 
to  be  maintained/'  There  is  no  evidence  that  when  admin- 
istration was  taken  out,  any  debts  or  other  obligations  of 
the  deceased  remained  unpaid,  but,  on  the  contraiy,  the  ad- 
ministrator, Richards,  testifies  that  no  such  claims  were  erer 
presented  to  him,  and  that  he  believed  they  were  all  paid 
out  of  the  personal  effects  of  the  deceased  long  before  ap- 
plication was  made  to  sell  the  real  estate,  and  that  the  sale 
was  made  to  raise  money  for  support  of  the  family,  to  pay 
for  improvements,  taxes,  ftc,  and  that  all  this  ii  debted- 
ness  accrued  from  three  to  ten  years  after  Gain's  death; 
and  Mrs.  Gain  says  that  the  sale  was  not  made  to  pay 
debts  incurred  by  Joseph  Cain,  deceased.  What  interest 
then  passed  by  such  sale,  and  the  conveyance  thereunder. 
The  Probate  Court  is  an  inferior  Court,  one  of  limited  jur- 
isdiction.    It  has  no  powers  not  given  to  it  by  Statute. 

Our  Territorial  Statute  (Utah  Laws  1852,  p.  44,  Sec.  16) 
says  that  personal  and  real  property  may  both  be  sold  upon 
the  order  of  Court;  but  it  does  not  authorize  the  real  estate 
to  be  sold  except  to  pay  debts,  and  then  only  when  the 
personal  property  is  insufScient  to  pay  the  charges  against 
the  estate.  These  facts  must  appear  affirmatively.  The 
parties  to  this  proceeding,  and  also  the  administrators,  treated 
these  possessory  rights  as  real  estate.  The  Statute  likewise 
treated  them  as  real  estate,  for  the  Statute  speaks  of  real 
estate,  and  none  existed  if  these  rights  be  not  such,  for 
they  were  the  highest  interest  that  an  individual  could  have 
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to  land  when  the  Statute  was  passed^  and  it  is  not  to  be 
presumed  that  the  Statute  was  not  meant  to  apply  to  them, 
but  only  to  something  that  did  not  then  exist. 

Whether  they  are  strictly  real  estate  or  not  as  understood 
at  Common  Law,  we  are  inclined  to  hold  that  the  laws  of 
those  early  dates  intended  them  to  be  treated  as  real  estate. 
But  whether  we  deem  such  possessory  rights  as  real  estate 
or  as  personal  property,  we  are  unable  to  see  how  such 
property  could  be  sold  under  the  law  referred  to  concerning 
the  decedents^  estates.  If  it. was  personal  property  it  was 
not  claimed  to  be  of  a  "perishable  nature/^  or  likely  to 
"depreciate  in  value.''  But  it  may  be  said  that  although 
this  property  was  not  "perishable,"  or  liable  to  "depreciate," 
and  although  no  debts,  existing  against  the  estate  at  the 
death  of  Joseph  Gain,  deceased,  remained  unpaid,  yet  that 
year  after  his  death  a  large  indebtedness  was  incurred  against 
his  estate.  Who  was  authorized  to  incur  such  indebted- 
ness? '  There  was  no  administration.  The  property  had 
descended  to  the  heirs  and  could  not  be  taken  away  from 
them  by  an  administration,  nnless  debts  incurred  by  Joseph 
Cain  in  his  life  time  remained  unpaid.  The  guardian  might 
incur  debts  for  the  support  and  education  of  the  children, 
bat  this  is  not  a  case  of  that  kind.  Some  nnaiithorized 
person,  years  after  Cain's  death,  puts  up  improvements  on 
the  land  of  the  heirs  of  Joseph  Cain,  and  it  is  sought  to 
pay  therefor  by  taking  out  letters  of  administration  and 
selling  the  property  under  the  administration.  That  can- 
not be  right.  And  further,  the  adnnnistrators  bad  no 
authority  whatever  to  pay  debts  and  charge  against  the 
estate,  even  if  in  existence,  until  they  were  proven  in  man- 
ner prescribed  by  law  and  allowed  by  the  Court,  and  the 
administrator  cannot  pay  for  the  support  of  the  widow  and 
children,  except  under  the  order  of  Court.  No  debts 
were  proven  up  and  no  allowance  for  support  made.  Bat 
really  all  these  charges,  including  the  taxes,  were  against 
the  heirs,  if  against  anyone  at  all,  and  the  administration 
had  nothing  to  do  with  them. 

The  sale,  therefore,  under  which  the  Stringfellow  Brothers 
47 
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claim,  being  nnantliorized  by  law — the  Court  haYiog  no 
power  to  make  it — the  sale  and  conveyance  are  noil  and 
Yoid,  and  the  parties  take  nothing  by  them.  They  are 
therefore  npon  the  ground,  if  at  all,  wrongfully,  and  can 
only  be  treated  as  trespassers,  and  trespassers  can  have  no 
rights  as  against  the  true  and  rightful  claimants. 

Next  adjoining  the  "Stringfellow*'  ground  lies  that  which 
was  allotted  to  the  Cain  heirs,  about  which  there  is  no  con- 
test, except,  perhaps,  afl  to  a  small  piece  on  the  back  part 
of  the  lot. 

Adjoining  on  the  north  the  parcel  allotted  to  the  Cain 
heirs,  lies  the  '^  Eansohoff  "  property  as  it  is  called.  It  is 
part  of  the  south  half  of  this  east  half  lot,  and  was  allot- 
ted by  the  District  Court  to  William  Jennings,  it  being 
No.  51,  with  extension  back.  Jennings  claims  the  ground 
under  a  chain  of  quit  claim  deeds  from  Elizabeth  Cain, 
through  Charles  King,  Eansohoff,  and  Brigham  Yonng  to 
himself.  The  quit  claim  deed  of  Mrs  Cain  purported  to 
convey  only  ''her  right  of  claim,  interest  and  possession." 
Of  course,  such  a  deed  conveyed  no  interest  of  the  minor 
heirs  if  they  had  any.     Did  they  have  any? 

The  Territorial  Statute  says  that  if  there  be  ''  other  prop- 
erty'^  remaining,  it  shall  ''descend  in  equal  shares  to  his 
children,'^  the  widow  taking  a  child's  part  during  her  life 
or  widowhood.  The  interest  which  her  deed  therefore  pur- 
ported to  convey  was  only  equal  to  a  child's  part  during 
her  life  or  widowhood,  and  at  her  death  or  marriage,  it 
became  the  property  of  the  two  children.  Under  that  Statute, 
therefore,  the  children  had  a  valid  and  perfect  right  to  a 
title  for  two  thirds  of  said  parcel,  with  the  further  right 
to  the  residue  at  the  death  or  marriage  of  thei;  mother. 
And  we  can  see  no  reason  why  such  a  Statute  of  descents 
is  not  valid.  Utah  Laws,  p.  43,  Sec.  24.  It  in  no  way 
affected  the  "primary  disposal  of  the  soil;''  it  does  not 
seem  to  be  inconsistent  with  any  law  of  Congress,  and  it  is 
a  proper  subject  of  Territorial  legislation. 

If,  therefore,  Jennings  was  in  possession,  it  was  only 
as   co-occupant   with  the  heirs.     His  interest  could   only 
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be  that  of  the  widow — one-third  interest  for  the  life  or 
widowhood  of  Mrs.  Cain.  He  cannot  by  having  posseeeion 
of  such  an  interest  thereby  obtain  a  right  to  oust  the  two 
heirs.  He  only  becomes  a  co-occnpant  with  the  heirs;  a 
possession  in  the  nature  of  a  tenancy  in  common.  The 
Courts  are  generally  inclined  to  guard  the  interests  of  minors^ 
and  will  not  allow  them  to  be  deprived  of  any  rights  except 
under  proceedings  by  proper  suit  to  which  they  are  parties. 
The  conveyances  set  np  as  the  foundation  of  Jennings' 
claim^  recognize  and  support  the  rights  of  the  children. 
They  are  a  recognition  of  Joseph  Cain's  rights^  and  that  is 
a  recognition  of  theirs.  But  there  is  no  evidence  that  Jen- 
nings ever  went  into  possession  of  this  property.  Then  in 
saying  to  whom  the  Qovernment  title  should  go,  his  claim 
could  not  be  recognized.  If  he  had  gone  into  possession 
under  Mrs.  Cain's  title,  he  would  have  complied  with  the 
requirements  of  the  United  States  Statute,  which  is  that 
to  be  recognized  as  being  entitled  to  the  Government  title, 
the  party  must  be  an  **  occupant,'^  and  this  he  was  not  at 
any  time.  He  can  therefore  have  no  right  to  any  share  in 
the  property.  If  he  has  any  remedy  it  is  against  Mrs.  Cain. 
He  shows  no  right  to  a  preference  in  the  purchase  of  the 
Government  title. 

Let  us  look,  then,  at  the  third  point — the  exception  to 
findings  respecting  the  north  half  of  this  cast  half  lot,  together 
with  the  strips  or  parcels  claimed  by  Jennings  across  the 
whole  west  end  of  the  east  half  lot. 

The  first  allotment  to  William  Jennings  was  No.  45,  ac- 
cording to  the  plat,  including  its  extension  somewhat  further 
west  than  is  indicated  by  the  plat. 

In  1861,  Brigham  Young  deeded  "  all  of  his  right  of  claim, 
interest  and  possession,"  in  and  to  said  parcel  of  ground 
to  William  Jennings.  It  nowhere  appears  that  Young  had 
any  "right  of  claim,''  ''interest*'  or  '^poeFcssiom"  to  con- 
vey. He,  therefore,  could  convey  none.  He  himself  says 
that  whatever  possession  he  might  have  had  was  as  Trustee- 
in-Trust  for  the  Church,  of  which  he  is  the  head,  and  not 
as  an  individual.     The  Church  has  made  no  conveyance  and 
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lays  no  claim  to  the  lot^  and  files  no  declaratory  statement 
therefor.  The  deed,  therefore,  from  Yonng  to  Jennings  is 
valueless,  although  there  is  testimony  to  show  that  Jennings 
intended  to  have  YouDg  make  his  title  good. 

There  is  evidence  that  Jennings  was  at  one  time  ''in 
possession  of  and  exercised  ownership '^  over  the  Eagle  Em- 
porium building,  situated  on  No.  45.  But  he  was  not  in 
possession  at  Cain's  death,  and  there  is  no  evidence  that 
he  was  in  possession  at  the  entry  of  the  '' town-site '^  by 
the  Mayor.  The  character  of  his  poseession  is  not  shown — 
it  not  being  shown  that  he  lived  there  or  did  business  in 
such  building.  Nor  does  it  appear  that  he  held  possession 
by  consent  of  the  heirs.  If  his  possession  was  not  by  their 
consent,  legally  obtained,  by  proper  action  to  which  they 
were  parties,  they  being  under  age,  their  rights  are  in  no 
way  bound  or  afiected  by  his  possession.  It  is  not  claimed 
that  any  such  suit  was  ever  had. 

If,  therefore,  Jennings  went  into  possession  under  authority 
given  by  Brigham  Young  in  his  deed,  and  depended  npon 
Young's  supposed  power  to  compel  a  good  title  to  the  pos- 
session from  Cain's  heirs,  and  Young  has  failed  to  be  able 
to  compel  such  title,  Jennings  cannot  make  the  heirs  bear 
the  consequences,  but  he  must  look  to  Young  for  his  remedy. 
The  heirs  are  not  bound  by  any  arrangement  he  and  Young 
may  have  made. 

Jennings,  therefore,  being  in  possession  at  one  time,  was 
there  wrongfully,  and  as  a  trespasser,  and  gained  no  rights 
which  could  be  recognized  in  asceitaining  to  whom  the  legal 
title  should  be  made.  This  finding  and  the  allotment  fol- 
lowing to  Jennings,  were  therefore  erroneous. 

The  last  parcel  allotted  to  Jennings  is  fifty-six  feet  north 
front,  on  Firat  South  Street.  The  west  twenty-six  feet  of 
this  north  front,  running  clear  across  the  lot,  are  upon  the 
west  half  of  lot  6,  and  not  contested,  and  therefore  not  to 
be  disturbed  by  this  Court. 

The  east  sixteen  feet  of  the  remaining  thirty  feet  of 
said  allotment,  is  held  under  no  deed,  or  any  other  kind 
of  transfer  or  possession,  and  if  Jennings  be  in   possession, 
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it  was,  as  in  the  last  instance,  aa  a  trespasser,  as  to  the 
Gain  heirs,  no  autl^pty  from  said  heirs  having  ever  been 
obtained.  The  allotment  of  this  sixteen  feet  front  (and 
running  south)  to  Jennings,  was  therefore  erroneous. 

Kow  reQ)ecting  the  fourteen  feet  lying  between  the 
twenty-six  and  the  sixteen  feet  referred  to,  there  is  some 
doubt. 

Price  seems  to  have  been  possession  in  1866-7  of  forty 
feet  north  fronts  running  south  across  the  lot.  We  hear 
no  more  of  him  until  in  1869,  when  he  makes  a  deed  to 
William  Jennings  of  forty  feet  front  and  running  across 
the  lot,  and  the  fourteen  feet  in  qnosbioii  is  embraced 
therein.  In  giving  his  testimony.  Price  says  that  he  does 
not  know  what  distance  from  the  east  line  of  the  lot  his 
ground  was  situated,  and  the  great  preponderance  of  testi- 
mony is  that  Price's  possession  was  on  the  west  half  of  the 
lot,  and  not  the  east  half.  The  simple  fact  that  Price's 
deed  fixes  151  feet  as  the  distance  from  the  east  line  of 
the  lot,  does  not  prore  that  the  deed  from  Eddins  to  him  gave 
the  same  description,  or  that  Eddins  put  him  in  possession 
of  the  same;  and  the  evidence  shows  that  Eddins' 
ground  was  west  of  center  of  the  lot,  and  we  cannot  say 
that  the  statement  in  Price's  deed  should  override  the  tes- 
timony of  numerous  witnesses,  and  the  very  actions  of  Dr. 
ItichardB  himself,  especially  when  Price  does  not  seem  to 
have  been  in  possession  for  some  twelve  years  before  his 
deed  was  made. 

A  deed  is  also  shown  in  evidence  from  Willard  Richards' 
heirs  to  Jennings,  covering  this  fourteen  feet.  But  that 
deed  is  subsequent  to  Jennings'  filing,  and  besides,  we  think 
that  the  evidence  clearly  shows  that  the  Richards'  heirs  had 
no  rights  .or  interests  in  such  property  or  the  possession  to 
pass  by  such  conveyance. 

The  deed,  of  course,  is  of  no  value  so  far  as  this  four- 
teen feet  are  concerned.  There  is  some  evidence  going  to 
show  Jennings'  popsession,  although  the  evidence  is  very 
indefinite  a6  to  the  precise  ground  possessed  by  him.  His 
possession,    however,  was   without  authority  and   wrongful, 
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and  in  no  way  can  invalidate  the  rights  of  the  heirs  of 
Joseph  Cain,  deceased,  when  they  hav«^  given  no  consent 
thereto,  and  it  was  subsequent  to  the  death  of  Joseph  Cain, 
deceased. 

The  remaining  portions  of  said  findings  objected  to,  as 
stated,  refer  to  parcels  allotted  to  Brigham  Young  by  the 
District  Court,  and  numbered  47  and  49  with  extensions 
back  to  the  west. 

Brigham  Young  testifies  that  he  never  lived  on  any  portion 
of  lot  6,  now  in  controversy.  Yet  he  claimed  to  have  had 
peaceable  possession  of  portions  of  it,  for  many  years,  not 
in  his  individual  right,  but  as  Trustee-in-Trust  for  the  Church 
of  which  he  is  the  head. .  The  Church  making  no  claim, 
his  possession  as  Trustee — if  it  ever  existed — would  affect 
nothing  in  the  present  proceedings.  But  he  really  never 
was  in  possession  as  contemplated  by  the  Statute.  The  fact 
that  he  sent  Mrs.  Ogden  down  to  Joseph  Cain  with  direc- 
tions to  him  to  measure  her  off  a  piece  for  a  house,  gave 
him  no  rights,  as  her  occupancy  was  only  temporary,  and 
BO  intended;  and  he  had  never  been  in  possession  prior 
thereto.  It  was  evi  ently  only  an  exercise  of  that  "exclu- 
sive control  over  the  settlement'*  which  he  had  claimed, 
but  which  gave  him  no  right  in  or  to  the  real  estate.  It 
was  a  permission  from  Joseph  Cain  to  Mrs.  Ogden  to  use 
the  ground  for  a  time^  and  not  a  transfer  of  his  right 
thereto. 

Jennings  claims  also  under  a  deed  from  Willard  Richards' 
heirs,  made  only  a  few  days  before  the  filing  of  his  declar- 
atory statement.  He  had  never  had  possession  under  that 
deed,  and  all  of  Willard  Richards'  right  had  been  trans- 
ferred to  Joseph  Cain  in  his  life  time.  The  fact  that  two 
women,  Mrs.  Braddock  and  Mrs.  Franklin,  who  held  the 
relation  of  polygamous  wives  to  Willard  Richards,  residing 
a  short  while  on  the  lot  after  it  was  transferred  to  Cain  by 
Richards,  does  not  show  that  Richards  still  claimed  said  lot. 
Such  an  inference  would  be  very  slight  when  compared 
with  Richards'  own  positive  acts,  showing  the  contrary. 
The  occupancy  by   these   women    was   not    Richards'  occn- 
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panoj.  The  law  does  not  recognize  the  polygamous  relap 
tion,  and  that  is  all  that  gives  color  to  the  idea  that  their 
possession  was  hi&  possession.  They  laid  no  claim  to  the 
possession  theraselyes^  and  removed  at  the  request  of  Gain. 
Joseph  Cain  had  lived  in  that  honse  himself  before  these 
women  were  there  and  used  to  rent  it,  and  rented  it  after 
they  removed.  There  seems  nothing  in  the  evidence  to 
warrant  the  belief  that  there  remained  in  the  heirs  of  Wil- 
lard  Bichards  any — even  the  slightest — claim  or  right  to  any 
part  of  this  half  lot. 

Brigham  Toung  says  in  his  testimony  that  he  does  not 
own  parcel  Xo.  47,  but*  that  it  belongs  to  the  Go-operative 
Institution.  His  deed  to  Bassett  and  Boberts  shows  that 
he  conveyed  to  them  all  his  interest  in  that  parcel  in  1865, 
and  he  says  himself  that  it  was  never  deeded  back  to  him; 
yet  he  claims  it.  His  claim  has  no  foundation  in  justice. 
He  was  never  an  occupant  of  N'o.  47,  or  of  Ho.  49  within 
the  meaning  of  the  statute,  and  can  have  no  right  therein. 
His  claim  was  only  such  as  any  one  of  a  thousand  men  on 
the  street  might  set  up  and  be  able  to  maintain  with  as 
strong  evidence  as  he  has  done.  It  is  simply  a  claim — for 
title — and  that  is  all  the^e  is  in  it.  He  has  shown  no  right 
to  the  title.    It  was  therefore  error  to  allow  his  claim. 

The  heirs  of  Joeeph  Gain,  deceased,  had  possession  of 
this  whole  half  lot  when  Joseph  Gain  died,  and  they  never 
gave  up  that  possession,  and  they  are  not  bound  to  submit, 
because  being  under  age  the  control  of  the  lot  passed  from 
them  without  their  consent.  They  had  until  their  majority 
to  enforce  their  claims. 

But  there  is  another  reason  why  none  of  these  claimants, 
aside  from  the  heirs  of  Joseph  Gain,  deceased,  can  possibly 
have  any  rigltts  to  any  of  this  half  lot.  Joseph  Cain  died 
leaving  that  property,  the  whole  half  lot,  in  the  possession 
of  his  wife  and  children  as  a  homestead. 

The  Territorial  Statute  says:  "The  homestead  occupied 
by  the  wife  or  any  portion  of  the  family  of  the  deceased 
at  the  time  of  his  death,  shall  in  all  cases  be  held  free  to 
the  use  of  wife  and  family  of  the  deceased,   and   shall  not 


376  Oaist  Hbirs  v.  Youkg  Jnun 

be  liable  to  any  claim  or  claims  againet  mid  estate.''  Wliat 
authority  did  the  Probate  Court  have  to  order  the  sak  of 
it^  even  to  pay  debts  if  any  existed?  What  right  did  the 
widow  have  to  sell  any  of  it^  or  to  give  up  possessioB  to 
others  as  against  the  heirs?  Certainly  none.  It  shall  be 
held  ''free  to  the  use  of  the  wife  and  family/'  and  Ae 
oannot  ourtail  this  right  in  the  heirs. 

If  she  had  no  authority  to  sell  even  to  pay  debts,  she 
o^tainly  oould  not  give  the  property  away  to  the  detri^iKeDt 
of  the 'minor  children,  which  it  is  claimed  that  she  virtu- 
ally did  do  as  to  the  north  half.  She  says  that  Brigham 
Tonng  claimed  it,  and  that  she  submitted  to  his  claim. 
That  does  not  arise  however  to  the  dignity  of  a  gift.  It 
was  only  yielding  to  a  claim,  which  she  could  not  oppose  or 
repel. 

The  Courts  oannot  reoognize  that  any  individual  has  the 
right  to  go  upon  property  which  has  descended  to  infant 
heirs  and  to  hold  such  property  because  the  heirs  oannot 
drive  them  ofF,  and  then  to  come  into  a  Court  of  Equity 
and  claim  title  based  upon  his  trespass.  Such  a  trampling 
upon  the  rights  of  infant  heirs,  those  who  look  with  strong- 
est claims  to  the  Courts  for  protection,  cannot  be  tolerated, 
but  the  rightful  possessor  and  claimant  must  be  reinstated 
in  his  rights  and  given  the  legal  title. 

There  seems  therefore  no  valid  reason  why  the  heirs  of 
Joseph  Cain,  deeeased,  should  not  have  title  to  the  east 
half  lot  in  question.  Therefore  the  judgment  of  tho  Court 
below  is  reversed,  and  it  is  ordered  and  adjudged  in  this 
Court,  that  the  children  and  heirs  of  Joseph  Cain,  deceased, 
have  the  right  to  title  in  fee-simple  to  the  undivided  two- 
thirds  interest  in  said  half  lot,  and  that  the  widow  has 
the  right  to  title  to  one  undivided  third  interest  for  life 
tnr  widowhood,  with  remainder  in  fee  to  the  children  and 
heirs;  and  it  is  ordered  that  the  Mayor  convey  accordingly. 

So&ABFFBB,  C.  J.^  ooncurs. 
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NOTES 
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UTAH    REPORTS 


CASES  IN  1  UTAH. 


1  UTAH,  11,  PEOPLE  v.  GREEN. 

Status  of  common  law  In  Utah. 

Cited  in  Deseret  Trrig.  Co.  v.  ^fcTntyre,  i6  Utali,  3^8,  62  Pac.  628, 
holding  that  common  law  was  in  force  in  territory  at  time  of  framing 
of  constitution;  Croco  v.  Oregon  Short  Line  R.  Co.  18  Utah,  311,  44 
L.R.A.  285,  54  Vac.  085,  holding  that  common  law  has  always  been  in 
force  in  Utah;  Hilton  v.  Tliafcher,  31  Utah,  360,  88  Pac.  20,  lioldlng 
that  common  law  has  been  in  force  ever  since  approval  of  "Organic 
Act"  establifihing  territorial  government. 
Number  and  qualifications  of  grand  jnrors. 

Cited  in  notes  in  12  A.  S.  R.  904,  on  requisite  number  and  concurrence 
of  grand  jurors;  27  L.R.A.  862,  on  number  of  grand  jurors  necessary 
or  proper  to  act;  28  L.R,A.  199,  on  qualification  of  grand  jurors. 

1  UTAH,  17,  MURPHY  V.  CARTER. 

Wliat  defenses  may  be  set  up  to  slander  action. 

Cited  in  Whittaker  v.  McQueen,  128  Ky.  260,  108  S.  W.  236,  hold- 
ing that  answer  in  fllaii'lcr  action  may  deny  speaking  words  in  one 
paragraph  and  allop:o  truth  in  another. 

Cited  in  notes  in  91  A.  S.  R.  302,  on  justification  in  slander  and  libel; 
48  L.R.A.  201,  202,  on  right  to  plead  inconsistent  defenses. 

1   UTAir,   2.3,  EX  PARTE  ROMANES. 
Extradition  procecrlings. 

Cited  in  notes  in  112  A.  S.  R.  Ill,  on  extradition  proceedings;  57 
A.  D.  399,  on  proceedings  for  arrest  and  surrender  of  fugitives  from 
justice  from  another  stale;  46  A.  S.  R.  415,  on  arrest  and  detention 
of  fugitive  from  just  ire  U'ifore  demand  is  made;  26  L.R.A.  33,  on  right 
to  detain  fugitive  to  nwnit  extradition  papers;  28  L.R.A.  80i^.  on  papers 
necessary  to  obtain  surrentler  of  fugitives  from  another  state;   57  A. 
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D.  398,  on  proceedings  for  arrest  and  surrender  of  fugitives  from  jus- 
tice from  another  state. 
Validity   of   state   legrlslatioii   on    extradition. 

Cited  in  Dennison  v.  Christian,  72  Neb.  703,  117  Am.  St.  Rep.  817, 
101  N.  W.  1045,  holding  state  legislation  upon  subject  of  extradition, 
ancillary  to  and  in  aid  of  act  of  congress,  valid. 

1  UTAH,   28,  BASKIN  ▼.  GODBB. 
Release  of  surety. 

Cited  in  Brandt,  Suretyship,  3d  ed.  722,  on  giving  time  for  payment 
of  debt  as  discharging  surety. 

1  UTAH,   31,  CUNNINGHAM  ▼.  ROBINSON. 

1   UTAH,   33,  RICKERS  v.  SIMCOX. 

Right  to  appropriate  articles  In  possession  of  prisoner. 

Cited  in  note  in  18  L.R.A.(N.S.)  255,  on  right  of  officer,  in  executing 
criminal  process,  to  take  possession  of  evidentiary  articleSk 

1  UTAH,  85,  SAVAGJE:  v.  STONE. 

1  UTAH,  39,  RE  WISEMAN. 

1  UTAH,  44,  RE  NOUNNAN. 

1   UTAH,  47,  RE  KENYON.. 

Stoppage  of  payment  of  debts  as  act  of  bankruptcy. 

Distinguished  in  Re  Hercules  Mut.  L.  Assur.  Soc.  4  Legal  Gas.  241, 
holding  fraudulent  stoppage  of  payment  of  its  debts  by  insurance  com- 
pany not  act  of  bankruptcy. 
Nature  of  notes  of  life  insurance  companies. 

Cited  in  Re  Hercules  Mut.  Life  Assur.  Soc.  6  Ben.  35,  Fed.  Cas.  Na 
6,402,  holding  promissory  notes  of  life  insurance  company  commercial 
paper. 
Manufacturing  corporations. 

Cited  in  note  in  64  L.R.A.  36,  38,  62,  on  taxation  of  manufacturing 
corporations. 

1  UTAH,   55,  GODBE  ▼.  TOUNG,  Reversed  in   15  Wall.   569, 

21  li.  ed.  250. 
"When  interest  allowed  as  legal  right. 

Cited  in  Wasatch  Min.  Co.  v.  Crescent  Min.  Co.  7  Utah,  8,  24  Pac  586. 
holding  interest  allowable  on  debts  overdue;  Rogers  v.  Ogdeu  BIdg. 
&  Sav.  Asso.  30  Utah,  188,  88  Pac.  754,  holding  stockholder  who  sella 
his  stock  on  maturity  to  loan  association  entitled,  upon  its  failure  to 
pay  for  same,  to  recover  interest  thereon  from  time  it  was  dua. 
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1  UTAH,  63,  PERRY  v.  TAYLOR. 
Rate  of  Interest  after  maturity. 

Cited  in  Sutherland,  Dam.  3d  ed.  822,  on  rate  of  interest  stipulated 
to  be  paid  during  period  of  credit  not  affecting  determination  of  rate 
afterwards. 

1  UTAH,  68,  GODBE  ▼.  SAIiT  LAKE  CITY. 

Power  of  legislature  to  confer  Jurisdiction. 

Cited  in  Ex  parte  Cox,  44  Fla.  537,  61  L.R.A.  734,  33  So.  609,  holding 
that  legislature  cannot  confer  jurisdiction  upon  courts  created  by  con- 
stitution not  given  it  by  constitution. 
Jurisdiction  of  supreme  court. 

Cited  in  State  ex  rel.  Brett  v.  Kenner,  21  Okla.  817,  97  Pac  258, 
holding  supreme  court  without  original  jurisdiction  to  issue  writs  of  in- 
junction in  cases  where  relief  prayed  for  is  purely  injunctional. 

1  UTAH,  81,  EX  PARTE  DUNCAN. 

Validity  of  territorial  act  relating  to  officers  in  conflict  witli  act 
of  Conffress. 

Cited  in  People  ex  rel.  Dickson  v.  Clayton,  4  Utah,  421,  11  Pac.  206, 
holding  territorial  statute  providing  for  election  of  officer  by  people 
void  where  act  of  congress  provides  for  his  appointment  by  governor. 
Mode  of  electing   Superintendent   of   Schools. 

Cited  in  Williams  v.  Qayton,  6  Utah,  86,  21  Pac.  398,  holding  that 
office  of  Superintendent  of  Schools  should  be  filled  by  appointment  of 
Governor. 
Capability  of  statute  being  partly  valid. 

Cited  in  Territory  v.  Stokes,  2  N.  M.  49  j  Utah  Sav.  &  T.  Co.  v.  Dia- 
mond  Coal  &  Coke  Co.  26  Utah,  299,  73  Pac.  524,— holding  that  statute 
may  be  valid  in  part  and  void  in  part. 

1  UTAH,  90,  SMITH  v.  FAUST. 

Effect  of  failure  to  reply  to  counterclaim. 

Cited  in  Dunham  v.  Travis,  25  Utah,  65,  69  Pac.  468,  holding  that 
judgment  should  have  been  granted  on  equitable  counterclaim,  set  forth 
in  answer,  on  motion,  where  no  reply  filed. 

1  UTAH,  92,  McGEE  ▼.  CONNOR. 
Ijlabillty  of  indorser  before  delivery. 

Cited  in  Sutherland,  Dam.  3d  ed.  2244,  on  liability  of  stranger  in- 
dorsing before  delivery  as  guarantor. 

Disapproved  in  Kealing  v.  Vansickle,  74  Ind.  529,  39  Am.  Rep.  101, 
holding  liability  of  accommodation  indorser  of  mercantile  paper  prima 
facie  that  of  strict  indorsement. 
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1  UTAH,  100,  FIRST  NAT.  BANK  v.  KTNNER. 
Status  of  common  law  in  territories. 

Cited  in  Arkansas  City  Bank  v.  Swift,  57  Kan.  460,  46  Pac.  950, 
holding  presumption  that  common  law  prevails  in  Indian  Territory; 
Thomas  v.  Union  P.  R.  Co.  1  Utah,  232,  holding  that  common  law 
furnishes  measure  of  personal  rights  and  rule  of  judicial  decision  in 
this  Territory. 

1  UTAH,   108,  £S:  PARTB  DOUGIjASS. 
Power  of  municipality  to  punish  acts. 

Cited  in  Hood  v.  Von  Glahn,  88  Ga.  405,  14  6.  B.  664,  holding  that 
General  Assembly  might  pass  local  statute  for  city  empowering  council 
to  pass  all  ordinances  in  relation  to  keeping  open  tippling-houses  on 
Sunday. 

Cited  in  notes  in  110  A.  S.  R.  153,  on  power  of  municipality  to  punish 
acts  already  covered  by  statute;  1  L.R.A.  (N.S.)  384,  on  power  of  mu- 
nicipality to  legislate  on.  subjects  covered  by  state  laws;  17  L.RJu 
(N.S.)  52,  on  power  of  municipality  to  punish  act  also  an  offense 
under  state  law. 

1  UTAH,   112,  CAST  v.  OAST. 

Jurisdiction  of  chancery  to  dissolve  marriage. 

Cited  in  note  in  25  L.H.A.  802,  on  jurisdiction  of  chancery  to  decree 
nullity  or  dissolution  of  marriage. 

Validity   of    act    conferring    chancery    Jurisdiction    on    protiate 
courts. 

Cited  in  Re  Christiansen,  17  Utah,  412,  41  L.R.A.  504,  70  Am.  St. 
Rep.  794,  53  Pac.  1003,  holding  act  of  legislature  in  so  far  as  it  pur- 
ported  to   confer   general   common   law   and   chancery  jurisdiction   on 
probate  courts,  void. 
—  In  divorce  ca.'scp. 

Cited  in  Reis  y.  Lawrence,  63  Cal.  129,  49  Am.  Rep.  83  (dissenting 
opinion),  on  invalidity  of  statute  conferring  upon  Probate  Court.s  juris- 
diction in  divorce  cases;  Irwin  v.  Irwin,  2  Okla.  180,  37  Pac.  548  (dis- 
senting opinion),  on  power  of  legislature  to  divest  probate  courts  of 
jurisdiction  in  divorce  actions. 

Distinguished  in  Whitmore  v.  Hardin,  3  Utah,  121,  1  Pac  465,  hold- 
ing act  of  territorial  legislature  granting  to  probate  court  jurisdiction 
in  cases  of  divorce  for  statutory  causes,  valid. 

Power  of  territorial  legislature  to  confer  Jurisdiction  on  Jn.sticc 
of  peace. 

Cited  in  People  ex  rel.  Yearian  v.  Spiers,  4  Utah,  385.  10  Pac.  60D, 
holding  that  territorial  legialaturc  could  confer  on  justices  of  the  peace 
no  jurisdiction  in  criminnl  ca<cs  except  such  as  was  usually  exercised 
by  them  at  date  of  passage  of  organic  act. 
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When  alimony  allowed. 

Cited  in  Cast  v.  Oast,  1  Utah,  128,  holding  that  temporaiy  altmonj 
and  oonnsel  fees  will  be  allowed  on  notion  in  Supreme  Oourt. 

1  UTAH,   198,  CAST  t.  OAST. 

t  TOTAH,  129,  HUSSirr  v.  SMITH,  Rereraed  i»  99  U.  &  90,  95 

li.  ed.  »14. 
"What  matters  considered  on  appeal. 

Cited  in  McClelland  v.  Daniel,  2  Utah,  100  (dissenting  opinion),  on 
right  of  appellate  court  to  consider  natten  ontside  of  judgve/it  voU 
when  appeal  is  from  judgment  and  there  is  no  statement* 
Who  Is  an  oecopant. 

Cited  in  Johnson  v.  Pacific  Coast  S.  S.  Co.  2  Alaska,  224»  Jiolding 
that  deeds  by  trustee  of  town  site  should  be  made  only  to  persons  in 
actual  and  lawful  poflseesion  of  lots  conveyed;  Singer  Mfg.  Co.  t.  Till- 
man, 3  Ariz.  122;  21  Pac.  818,  holding  that  one  who  has  nevev  be^n  ia 
actual  possession  of  "town  lot"  cannot  be  said  to  be  "occupant"  there- 
of; Harris  v.  Harsch,  29  Or.  562,  40  Pac.  141,  holding  owner  in  actual 
possession  both  owner  and  occupant  of  lot. 
Who  entitled  to  oonveyaace  of  lown  lot. 

Cited  in  Aspen  v.  Aspen  Town  &  Land  Co.  10  Colo.  191^  15  Pac.  794» 
holding  claimant  of  "town  lot"  not  entitled  to  conveyance  without  proof 
of  actual  occupation;  Gill  v.  Wallis,  11  N.  M.  481,  70  Pac.  676,  hold* 
ing  occupant  at  time  town  site  entry  made  prima  facie  entitled  to  deed 
from  town  site;  Cooke  v.  Young,  2  Utah,  254,  holding  actual  bona  fide 
occupancy  of  ground  claimed  lueeessary  to  entitle  any  one  to  deed  of 
Mayor  for  government  title;  Clawson  v.  Wallace,  16  Utah,  300,  52 
Pac.  9,  holding  that  occupant  in  poeseaeion  under  town  site  law  may 
sell  his  equitable  right  to  lot  before  patent. 

1  UTAH,   135,  GOIiDlNQ  v.  JSNNINGS. 
Jnrisdiction  of  pxiobate  eanri  in  civil  cases. 

Cited  in  Cannon  v.  Pratt,  90  U.  S.  619,  25  L.  ed.  446,  to  point  th»t 
there  could  be  no  appeal  from  probate  court  to  district  court  in  eavU 
action,  because  latter  court  had  no  jurisdiction;  People  ex  rel.  Yearian 
V.  Spiers,  4  Utah,  385,  10  Pac.  609,  to  point  that  Probate  Cour^i  has  i|0 
jurisdiction  in  civil  cases. 
Office  of  writs  oi  certiovarl  and  review* 

Cited  in  note  in  60  L.B.A.  789,  on  exceptions  to  rule  that  certiorari 
will  not  lie  where  there  is  an  appeal. 

Distinguished  in  Ducheneau  v.  House,  4  Utab»  S63,  10  Fao.  i2fl,  h<4d* 
ing  that  district  court  cannot  issue  certiorari  to  review  proceedings  in 
justice's  court  where  judgment  rendered  erroneouB  hot  withiA  general 
jurisdiction  of  justice  and  when  appeal  would  lie  therefrom. 

Disapproved  in  Chapman  v.  Jastiees  Ct.  29  Neiv.  154,  86  Pae.  ^2, 
holding  that  certiorari  will  lie  from  supreme  court  to  review  judgment 
by  district  court  on  appeal  from  justice  court  though  it  is  claimed  both 
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courts  did  not  have  jurisdiction;  Cereghino  v.  Third  Dist  Ct  8  Utah, 
456,  32  Pae.  697,  holding  appeal  proper  remedy  when  justioe  renders 
judgment  against  defendant  in  cause  wherein  he  has  no  juriadiction 
because  case  involved  title  to  land;  Gilbert  v.  Police  Fire  Comrs.  11 
Utah,  378,  40  Pac.  264,  holding  office  of  statutory  writ  of  review  con- 
finnatory  of  common  law  juri&diction  on  certiorari. 

Overruled  in  Saunders  v.  Sioux  City  Nursery,  6  Utah,  481,  24  Pac. 
632,  holding  that  writ  of  certiorari  or  review  will  not  lie  where  right  of 
appeal  exists. 

1  UTAH,  140,  NOUNNAN  v.  ASPINWAIili. 
Appealable  orders. 

Cited  in  Mercer  v.  Glass,  89  Ky.  199,  holding  that  appeal  does  not  lie 
from  order  transferring  case  from  one  court  to  another  of  same  govern- 
ment invested  with  like  jurisdiction. 

Cited  in  note  in  60  A.  D.  432,  on  final  and  interlocutory  judgments 
and.  decrees. 

1  UTAH,  142,  liAWIUBNCB  v.  HOWARD. 

lilabllity  of  innkeeper. 

Cited  in  note  in  7  Am.  Dec.  466,  on  liability  of  innkeeper. 
•^For  boarder's  goods. 

Cited  in  Haff  v.  Adams,  6  Ariz.  396,  69  Pac.  Ill,  holding  that  strict 
liability  of  innkeepers  does  not  exist  in  favor  of  boarders;  Vigeant  v. 
Nelson,  140  111.  App.  644,  holding  innkeeper  not  insurer  against  loss  of 
boarder's  baggage;  Taylor  v.  Downey,  104  Mich.  632,  29  L.RJL  92, 
63  Am.  St.  Rep.  472,  62  N.  W.  716,  holding  innkeeper  not  liable  to  board- 
er for  loss  of  money  in  safe  if  ordinary  care  and  diligence  were  used  in 
employment  of  clerk  who  took  it;  Meacham  v.  Galloway,  102  Tenn.  415, 
46  L.R.A.  319,  73  Am.  St.  Rep.  886,  62  S.  W.  869,  holding  proprietor  of 
hotel  not  liable  for  loss  of  boarder's  goods  unless  loss  resulted  from 
wrongful  or  negligent  act  of  himself  or. servants. 

Cited  in  notes  in  90  A.  S.  R.  584,  601,  on  liability  of  innkeepers  for  in- 
jury to,  or  loss  of,  guest's  property;  28  L.RJi.(N.S.)  497,  499,  on  duty 
of  innkeeper  as  to  effects  of  one  leaving  without  intention  of  returning 
as  guest;  13  Eng.  llul.  Cas.  130,  on  liability  of  innkeeper  for  property 
of  guest. 
Who  are  guests  at  inn. 

Cited  in  notes  in  62  A.  D.  691;  106  A.  S.  R.  940,--<m  who  are  guests 
at  inn. 

1  UTAH,  146,  EX  PART£  BRIGHT. 

1  UTAH,   160,  FRIEIi  ▼.  WOOD. 

1  UTAH,  168,  NOUNNAN  T.  TOPONCBL 
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1  UTAH,    178,  HOUTZ  v.  GISBORN,   2  MOR.  MIN.  REP.   340. 
EITeot  of  adoption  of  Civil  Code. 

Cited  in  Folsom  v.  McLnugblin,  1  Utah,  178,  holding  that  code  gov- 
erns all  pleadings,  modes  and  forms,  both  at  law  and  equity. 
What  causes  of  action  may  be  Joined. 

Distinguished  in  Ferguson  v.  Burt,  2  Utah,  388,  holding  that  cause  for 
specific  performance  of  contract  to  convey  realty  cannot  be  joined  with 
cause  to  recover  money  upon  alleged  agreement. 
Nature  of  mining  claims. 

Cited  in  Lavagnino  v.  Uhlig,  26  Utah,  1,  99  Am.  St.  Rep.  808,  71  Pac. 
1046,  22  Mor.  Min.  Rep.  610,  holding  mining  claims  real  property  and 
pass  by  deed. 
Kifect  of  appearance  on  defective  summons. 

Cited  in  Keyser  v.  Pollock,  20  Utah,  371,  59  Pac.  87,  holding  general 
appearance  by  demurrer  and  answer  waiver  of  all  objections  to  sum- 
mons. 

1   UTAH,    178,  FOIiSOM  v.   McLAUGHLlN. 

What  causes  of  action  may  be  united  In  complaint. 

Cited  in  Ferguson  v.  Burt,  2  Utah,  388,  holding  that  cause  for  specific 
performance  of  contract  to  convey  realty  cannot  be  joined  with  one  to 
recover  money  upon  alleged  agreement. 

1  UTAH,  179,  BURNES  ▼.  CRANE. 

Meaning  of  ''return  to  state*'   in  statute  of  limitations. 

Cited  in  Lawson  v.  Tripp,  34  Utah,  28,  95  Pac.  520,  holding  "return 
fo  state"  in  statute  of  limitations  equivalent  to  "come  into  state." 

1    UTAH,    183,   SATiT  LAKE  CITY  v.  REED. 

t   UTAH,   184,  THOMAS  v.  UNION  P.  R.  CO. 
Right  to  appeal   from  order  0%'erruling  demurrer. 

Cited  in  Smith  v.  McEvoy,  8  Utah,  68,  29  Pac.  1030,  holding  that  no 
appeal  lies  from  order  overruling  demurrer. 

1   UTAH,   186,  MIIiNER  v.  FRIEIi. 

1   UTAH,   187,  MOORE  ▼.  WILSON. 

1   UTAH,    188,   GREENFIELD  v.   WALLACE. 
Effect  of  pendini^  motion  on*  right  to  talce  default. 

Cited  in  Mantle  v.  Casey,  31  Mont.  408,  78  Pac.  591,  holding  that  spe- 
cial appearance  for  purpose  of  moving  to  quash  service  of  summons  did 
not  extend  time  for  general  appearance  and  answering  to  merits. 
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1    UTAH,    191.  WITITK  v.  REEIiY. 
Power  to  confer  jui'lsil'ttlon  by  consent. 

Cited  in  Conant  v.  Deep  Crook  &  C.  Valley  Irr'ig.  Co.  23  Utah,  627,  90 
Am.  St.  Rep.  721,  66  Pao.  188,  lioldiiig  that  jurisdiction  of  subject  mat- 
ter of  case  cannot  he  conferred  by  consent. 

1  UTAH,   192,  FOSTER  v.  REICH. 

1    UTAH,    192,    EX    PARTE    DIXON. 

1    UTAH,    194,    SMITH   v.    RICHARDSON,   Later  appeals   In    1 

Utah,  2  15,  and  2  Utah,  424,   1  Mor.  Min.  Rep.  139. 
SulTiclency  of  vcnup  in  ufTiduvits. 

Cited  in  Babcock  v.  Kimtzsch,  85  Hun,  33,  32  N.  Y.  Supp.  587,  hold- 
ing that  omission  of  k^ttcrs  *'ss"  in  venue  of  affidavit  did  not  vitiate 
same. 

1   UTAH,    19  7,   RE  FAUST. 

1  UTAH,   199,  STRICKIjAND  v.  FLAGSTAFF  S.  M.  CO. 

1    UTAH,    204,   KUHN   v.    McALUISTER. 

1  UTAH,  205,  PEOPLE  v.  MAHON. 

Prlvilcijed  communications. 

Cited  in  'Post  v.  State,  14  Ind.  App.  452,  42  N.  E.  1120  (dissenting 
opinion)  on  compotcncy  of  pliysiciun  to  testify  as  to  matters  learned  in 
his  professional  capacity. 

Cited  in  note  in  66  A.  S.  R.  237,  on  attorneys  aa  witnesses. 

1  UTAH,  211,  WILSON  v.  JARMAN. 

1    UTAH,   213,   RE  RATES. 

1    UTAH,   214,  FX   P  \KTE  SPRINGER. 
Ri^ht  to  bail  in  cnp't"!  cases. 

Cited  in  Ex  parte  Smith,  23  Tex.  App.  100,  5  S.  W.  99,  holding  that 
prisoner  will  not  be  admitted  to  bail  where  he  stands  indicted  for  cap- 
ital ofTensc. 
What  will  be  inquired  into  on  habeas  corpus. 

Cited  in  Re  MoElroy,  TO  K:ni.  Apn.  348,  58  Pac.  677,  holding  irregu- 
larities in  grand  jury  not  sub  ice t  of  inquiry  in  hab'eas  corpus  proceed- 
ings; Re  Betts,  36  N(b.  282,  54  N.  W.  524,  holding  that  legality  of 
<;rand  jury  cannot  be  inquired  into  upon  habeas  corpus;  People  v.  Reigel* 
120  ?^Tich.'^78,  78  N.  W.  1017;  State  ox  rcl.  Dunn  v.  Noyes,  87  Wis.  340, 
27  L.R.A.  77fi.  41  Am.  St.  Rop.  45^  r.S  X.  W.  386.— holding  that  legality 
of  do  factd  ^:rand  jury  ennnot  be  iii<|iarfd  it»lo  upon  habeas  corpus  pro- 
tocili^'s  ff'r  (!'^<^\^';_"  i  v  1l  •  ii^di- 'nun^s  liv  -juch  body. 
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Rl^ht  to  discharge  on  habeas  corpus. 

Cited  in  note  in  100  A.  S.  R.  36,  on  prisoner's  right  to  discharge  on 
habeas  corpus  after  commitment  and  before  trial. 

1    Utah,    215,   CONWAY   V.   ClilNTON, 
Waiver  of  challenge  for  cause. 

Cited  in  People  v.  Hopt,  4  Utah,  247,  9  Pac.  407,  holding  defendant 
not  prejudiced  whether  challenges  properly  denied  or  not  where  jurors 
challenged  did  not  sit. 

Cited  in  Abbott's  Civ.  Tr.  2d  ed.  67,  on  effect  of  failure  to  exhaust 
peremptory  challenge  on  erroneous  overruling,  of  objection  or  challenge, 
.Qualifications  of  jurors. 

Cited  in  Abbott's  Civ.  Tr.  2d  ed.  64,  on  opinion  disqualifying  juror. 
Ri^lit  of  witness  to  testify  as  to  his  belief. 

Cited  in  People  v.  Hughes,  11  Utah,  100,  39  Pac.  492,  holding  it  error 
to  refuse  accused  in  prosecution  for  robbery  the  right  to  testify  as  to  his 
belief  at  time  of  alleged  robbery  that  money  belonged  to  him. 
Inconsistent  defenses. 

Cited  in  note  in  48  L.R.A.  209,  on  right  to  plead  inconsistent  de- 
fenses. 

1   UTAH,   226,  UNITED  STATES  T.  REYNOLDS, 
Bigamy. 

Cited  in  note  in  126  A.  6.  R.  205,  206,  on  crime  of  bigamy. 
Number  of  grand  Jurors. 

Cited  in  notes  in  12  A.  S.  R.  904,  on  requisite  number  and  concur- 
rence of  grand  jurors;   27  L.R.A.  846,  852,  on  number  of  grand  jurors 
necessary  or  proper  to  act. 
Di  squall  flea t ion    of   jurors. 

Cited  in  Abbott's  Crim.  Tr.  2d  ed.  259,  on  conscientious  scruples 
against  law  creating  offense  as  disqualification  of  juror. 

Cited  in  notes  in  36  Am.  Dec.  532,  on  bias  or  opinion  as  ground  for 
challenge  to  jurors;  28  L.R.A.  202,  on  qualification  of  grand  jurors. 

1  UTAH,  282,  THOMAS  v.  UNION  P.  R.  CO. 

Right  of  action  for  death. 

Cited  in  Hutchinson,  Car.  3d  ed.  1651,  on  right  to  sustain  action  for 
causing  death  of  human  being  by  negligence. 

Cited  in  notes  in  70  A.  S.  R.  670,  on  actions  for  death  of  human  be- 
ing; 41  L.R.A.  808,  815,  on  common-law  right  of  action  of  parent  for 
loss  of  services  of  child  killed. 
Status  of  common  law  in  territories. 

Cited  in  Arkansas  City  Bank  v.  Swift,  57  Kan.  460,  46  Pac.  950, 
holding  presumption  that  common  law  prevails  in  Indian  Territory; 
Maxwell  Land  Grant  Co.  v.  Dawson,  7  N.  M.  133,  34  Pac.  191,  holding 
that  extjension  of  jurisprudence  of  our  government  over  territory  ac- 
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quired  by  it  carries  with  it,  proprio  vigore,  common  law;  Croco  v.  Oregon 
Short-Line  R.  Co.  18  Utah,  311,  44  L.R.A.  285,  54  Pac.  985,  holding  that 
common  law  has  always  been  in  force  in  Utah;  Deseret  Irrig.  Co.  t. 
Mclntyre,  16  Utah,  308,  52  Pac.  628,  holding  that  common  law  was  in 
force  in  territory  at  time  of  framing  of  constitution. 

1  UTAH,  285,  THOMAS  v.  UNION  P.  K.  OO. 
Meaning  of  term  ''liability." 

Cited  in  Suter  v.  Wenatchee  Water  Power  Co.  35  Wash.  1,  102  Am. 
St.  Rep.  881,  76  Pac.  298,  holding  term  "liability"  contractural  ona 
When  action  for  dHningres  barred. 

Cited  in  Thomas  v.  Union  P.  R.  Co.  1  Utah,  232,  holding  action  by 
passenger  against  carrier  to  recover  damages  for  injuries  resulting  by 
latter's  negligence  barred  if  not  commenced  within  four  years  after 
cause  accrued. 

1  UTAH,  287,  BAGHMAN  ▼.  SMITH. 

1  UTAH,  288,  THAGKARA  ▼.  REID. 

Sufflciency  of  averments  upon  Information  and  belief. 

Cited  in  Jones  v.  Pearl  Min.  Co.  20  Colo.  417,  38  Pac.  700,  holding 
that  facts  not  presiimptively  within  knowledge  of  pleader  may  be  al- 
leged upon  information  and  belief;  Carponter  v.  Smith,  20  Colo.  39, 
36  Pac.  789,  holdiniv  averments  of  complaint  made  on  information  and 
belief  necessary  where  verification  made  by  attorney;  Robinson  v.  Fer- 
guson, 119  Iowa,  325,  93  N.  W.  350,  holding  petition  in  action  to  recover 
taxes  brought  by  county  treasurer  sufficient  when  allegations  stated 
"upon  information  and  belief";  Crane  Bros.  Mfg.  Co.  v.  Reed,  3  Utah, 
506,  24  Pac.  1056,  holding  allegation  by  attorney  of  nonresident,  on- 
information  and  belief,  of  plaintiff's  copartnership  capacity  sufficient. 

1    UTAH,    241,    UUSS£Y   v.    SMITH,    Rehearing   denied   in    1 

Utah,  804,  Reversed  in  99  U.  S.  20,  25  li.  cd.  814. 
Setting  ont  copy  of  instr union t  sued  on. 

Cited  in  Abbott's  Pleadings,  2d  ed.  455,  on  necessity  for  setting  out 
copy  of  instrument  sued  on  or  substance. 

1  UTAH,  242,  L.EITHAM  v.  CUSICK,  7  MOR.  MIN.  REP.  546. 

Sufficiency  of  allegations  to  warrant  injunction. 

Cited  in  Hale  v.  Point  Plea^^ant  &  O.  Kiver  R.  Co.  23  W.  Va.  454, 
holding  mere  allegation  of  irreparable  injury  insufficient  to  warrant  in- 
junction. 

Cited  in  High,  Inj.  4th  ed.  50,  on  necessity  for  positive  averments  of 
facts  in  application  for  injunction;  High,  Inj.  4th  ed.  1553,  on  validity  of 
injunction  that  is  broader  in  terms  than  prayer  of  bilL 


11  NOTES  ON  UTAH  REPORTS.  [232-271 

1    UTAH,    245,   SMITH  v.   RICHARDSON,   I/ater   appeal   in   2 
Utah,  424,  1  Mor.  Min.  Rep.  189. 

1  UTAH,  246,  GliAMPITT  v.  KERR,  Alllrmed  in  95  U.  S.  188, 

24  li.  ed.  498. 
SDfficlency  of  cliarge  to  jury. 

Cited  in  People  v.  Chadwick,  7  Utah,  134,  25  Pac.  737,  holding  court 
not  bound  to  use  language  of  counsel  where  charge  fairly  covered  ques- 
tions embraced  in  request  to  charge;  Scoville  v.  Salt  Lake  City,  11 
Utah,  60,  39  Pac.  481,  holding  exception  to  ''each  paragraph  of  charge" 
too  general. 

1  UTAH,  249,  POTTER  v.  HUSSET. 
What  causes  of  action  may  be  Joined. 

Distinguished  in  Ferguson  y.  Burt,  2  Utah,  388,  holding  that  cause 
of  action  for  specific  performance  of  contract  to  convey  real  property 
cannot  be  joined  with  cause  to  recover  money  upon  alleged  agreement. 

1  UTAH,  252,  EOIjIPSH:  STEAM  MFG.  OO.  ▼.  NIOHOIjS. 

1  UTAH,  260,  P£:OPI/£  v.  SHAFER. 
Separation  of  jury. 

Cited  in  notes  in  43  Am.  Dec.  84,  86,  on  keeping  jury  together,  and 
consequences  of  unauthorized  separation;  103  A.  S.  R.  166,  on  effect  of 
separation  of  jury. 

1   UTAH,   265,   UNITED   STATES  v.   WOODMAN. 
What  will  discharge  surety  on  distillers  bond. 

Cited  in  Brandt,  Suretyship,  3d  ed.  829,  on  sureties  on  distiller's 
bond  as  not  discharged  because  capacity  of  distillery  was  declared  to 
be  greater  than  when  they  became  bound. 

1   UTAH,   26  7,   CHAMBERLAIN  V.  WARBURTON. 
Right  to  Jury  trial. 

Cited  in  Martin  v.  Warburton,  1  Utah,  271,  holding  that  right  of  trial 
by  jury  cannot  be  abrogated  by  legislation  or  by  discretion  of  court  or 
judge. 
—  In  mandamus  cases. 

Cited  in  note  in  89  A.  D.  732,  on  law  of  mandamus. 

Distinguished  in  Nelson  v.  Steele,  12  Idaho,  762,  88  Pac.  95,  holding 
neither  party  to  writ  of  mandate  entitled  to  trial  by  jury. 
Nuture  of  proceeding  in  mandamus. 

Cited  in  Lyman  y.  Martin,  2  Utah,  136,  holding  mandamus  civil  ac- 
tion and  subject  to  same  rules  of  pleading. 

1  UTAH,  271,  MARTIN  v.  WARBURTON. 
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I  UTAH,  273,  KUHN  y.  McAtiliTSTER,  Affirmed  In  96  V.  S.  87, 

24  Ti.  ed.  615. 
Forms  of  action  under  code. 

Cited  in  Nebeker  v.  Harvey,  21  Utah,  363,  60  Pao.  1029,  holding  fact 
that   complaint  in   replevin   contains   allegation   of  "wrongful   taking^ 
insufficient  reason  for  setting  aside  verdict  for  unlawful  detention. 
"Shares"  of  stock  as  subject  of  conversion. 

Cited  in  Payne  v.  Elliott,  54  Cal.  339,  36  Am.  Rep.  80,  14  Mor.  Min. 
Rep.  515,  holding  action  maintainable  for  conversion  of  shares  of  stock 
which  certificate  represents;  Daggett  v.  Davis,  53  Mich.  35,  51  Am.  Rep. 
91,  18  X.  W.  548,  holding  that  trover  will  lie  for  conversion  of  certifi- 
cate of  stock;  Keller  v.  Eureka  Brick  Mach.  Mfg.  Co.  43  ^lo.  App.  84, 

II  L.R.A.  472,  holding  action  maintainable  against  corporation  for  dam- 
ages for  conversion  of  shares  of  stock. 

Cited  in  Cook,  Corp.  6th  ed.  1584,  on  right  to  maintain  trover  for  con- 
version of  shares  of  stock. 
Sufficiency  of  pleading  In  trover. 

'    Cited  in  Cook,  Corp.  6th  ed.  1594,  on  necessity  that  pleading  under 
code  for  conversion  of  stock  allege  facts  sufficient  to  entitle  plaintiff 
to  recover. 
Defense  in  action  for  conversion. 

Cited  in  Cook,  Corp.  6th  ed.  1030,  on  insufficiency  of  defense  to  action 
for  deceit  which  alleges  original  conversion  by  some  one  else. 

1  UTAH,  277,  BROWN  v.  ATKIN. 

Jurisdiction  of  district  judge  to  hear  mandamus  at  chambers. 

Cited  in  Territory  ex  rel.  Eiseman  v.  Shearer,  2  Dak.  332,  8  N.  W.  135, 
holding  that  judge  of  district  court  has  jurisdiction  to  issue  alternative 
writ  of  mandamus,  at  chambers,  returnable  before  him  in  vacation; 
Chamberlain  v.  Warburton,  1  Utah,  267.  to  the  point  that  district  judge 
can  hear  and  determine  writs  of  mandamus  at  chambers;  Martin  v. 
Warburton,  1  Utah,  271  (dissenting  opinion),  on  right  to  jury  trials 
in  mandamus  cases. 
Mandamus  to  compel  issuance  of  liquor  license. 

Citod  in  McLeod  v.  Scott,  21  Or.  94,  26  Pac.  1061,  holding  that  man- 
damus will  lie  to  compel  county  court  to  issue  liquor  licenae  to  person 
complying  with  prerequisites  of  statute. 

1  UTAH,  281,  YOURT  v.  McKEBS. 

1  UTAH,  288,  ZETTiK  v.  MORITZ. 

Ri^-ht  to  appeal  from  order  overruliufc  demurrer. 

Cited  in  Smith  v.  iMcEvoy,  8  Utah,  58,  29  Pac.  1030,  holding  that 
no  appeal  lies  from  order  of  district  court  overruling  demurrer. 
How  errors  in  pleading  reviewable. 

Cited  in  Gregg  v.  Oroesbeck,  11    Utah,  310,  32  L.ILA.  265.  40  Pa«. 
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202,  holding  errors  in  pleading  reviewable  on  appeal  from  judgment 

upon  judgment  roll. 

Distinction  between  law  and  equity  under  code. 

Cited  in  Kabn  v.  Old  Teleg.  Min.  Co.  2  Utah,  174,  11  Mor.  Min.  Rep. 
645,  holding  inherent  distinction  between  law  and  equity  broad  as  be- 
fore practice  act. 
"Wliat  available  as  counterclaim. 

Cited  in  Abbott's  Pleadings,  2d  ed.  848,  on  unconnected  contracts 
and  torts  as  not  subject  of  set  off  or  counterclaim  in  equity. 

1  UTAH,  28  7,  NEWTON  v.  BROWN. 
Officer  nnttiorlxcd  to  take  deposition. 

Cited  in  King  v.  Green,  7  CaT.  App.  473,  94  Pac.  777,  holding  that 
pei*8on   taking  deposition  must   be  authorized  by  law   and  should  be 
named  unless  commission  directed  to  officer,  authorized  by  statute,  by 
his  official  title. 
Waiver  of  error  In  notice  to  talce  depositions. 

Cited  in  Babcock  v.  Ormsby,  18  S.  D.  358,  100  N.  W.  759,  holding 
fatal  error  in  notice  as  to  name  of  witness  no  ground  for  suppressing 
deposition,  where  adverse  party  appeared  and  cross-examined. 

1  UTAH,  292,  ROBERTS  v.  WIIiSON,  4  MOR.  MIX.  REP.  498. 
Necessity  that  record  evidence  come  from  proper  custodian. 

Cited  in  Coffin  v.  Kearney  County,  114  Fed.  518,  holding  "stub  book" 
of  county  incompetent  evidence  in  suit  on  county  warrants  to  identify 
some  of  warrants  where  it  has  not  been  in  possession  of  official  cus- 
todian. 
liOcation  of  mining  claim. 

Cited  in  note  in  7  L.R.A.(N.S.)  884,  on  location  of  mining  claim. 

1  UTAH,  298,  SNEIiL  v.  CISLER. 
How  findings  reviewed. 

Cited  in  Kahn  v.  Central  Smelting  Co.  2  Utah,  371,  holding  finding 
required  to  be  brought  into  record  on  motion  for  new  trial,  where 
error  assigned  is  that  evidence  does  not  support  findings. 

1  UTAH,  804,  HUSSEY  v.  SMITH. 

I  UTAH,  305,  WINES  ▼.  STEVENS. 

1  UTAH,  317,  ROBBINS  v.  WOODHUIilj. 

1  UTAH,  819,  UNITED  STATES  v.  REYNOLDS,  Affirmed  in  98 

U.   S.    145,   25   li.   ed.    244. 
Nnmber  of  grand  jnrors. 

Cited  in  note  in  12  A.  S.  R.  904,  on  requisite  number  and  concurrence 
of  grand  jnrors. 
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Disqualification  of  jurors. 

Cited  in  Abbott's  Grim.  Tr.  2d  ed.  241,  on  expression  of  opinion  as 
to  issue  to  be  tried  as  disqualification  of  proposed  juror;  Abbott's  Crim. 
Tr.  2d  ed.  230,  on  complicity  of  proposed  juror  in  like  offense  to  that 
charged  as  disqualification. 

Cited  in  note  in  36  Am.  Dec.  526,  on  bias  or  opinion  as  ground  for 
challenge  to  jurors. 
Admissibility  of  former  testimony. 

Cited  in  note  in  65  A.  D.  678,  on  admission  of  former  testimony  of 
absent  witness. 

I  UTAH,  824,  PEOPIiB  v.  WIGGINS,  Reversed  in  93  U.  S.  465, 
23  li.  ed.  941. 

1  UTAH,  328,  DAN  HARTOG  ▼.  TIBBITTS. 

Necessity  tliat  evidence  correspond  with  complaint. 

Cited  in  Peay  v.  Salt  Lake  City,  11  Utah,  331,  40  Pac.  206;  Ohien- 
kamp  V.  Union  P.  R.  Co.  24  Utah,  232,  67  Pac.  411,— holding  that 
testimony  offered  must  correspond,  with  allegations  of  complaint. 

1   UTAH,   831,   OLD  TELEG.   MIN.   GO.  v.   CENTRAL  SMELT- 
ING CO.   7  MOR.  MIN.  REP.  555. 
Right  to  injunction. 

Cited  in  High  Inj.  4th  ed.  663,  665,  on  refusal  of  injunction  where 
title  to  property  is  in  dispute. 

1  UTAH,  333,  BOUKOFSKY  v.  POWERS. 
Barred  account  as  consideration  for  new  promise. 

Cited  in  Anthony  v.  Savage,  2  Utah^  466,  holding  account  barred  by 
statute  of  limitations  sufficient  consideration  for  new  promise. 
Limitation  on    new  promise. 

Cited  in  Gruenberg  v.  Buhring,  5   Utah,  414,  16  Pac   486,  holding 
new  promise  in  writing  to  pay  barred  account  not  barred  until  four  ^ 
years  from  date  of  new  promise. 

1   Utali,   335,  ROBBINS  v.   CHIPMAN,  Affirmed  on   rehearing 
in  a  Utab,  347. 

1  UTAH,  338,  GROESBECK  y.  BELIi. 

1  UTAH,  340,  SHEPPERD  v.  SECOND  JUDICIAL  DIST.  CT. 

Jur     "sction  of  supreme  court  in  mandamus  and  proliibition. 

Cited  in  Maxwell  v.  Burton.  2  Utah,  595,  holding  that  supreme  court 
has  jurisdiction  to  issue  wii.  ^f  mandamus  in  cases  provided  by  stat- 
ute; People  ex  rel.  Ycarian  v.  Spiers,  4  Utah,  385,  10  Pac.  609,  holding 
that  supreme  court  has  original  jurisdiction  to  issue  writs  of  pro- 
hibition. 
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Cited  in  note  In  58  L.R.A.  833,  835,  845,  on  original  jurisdiction  of 
court  of  last  resort  in  mandamus 
Jurisdiction  of  district  court  in  chancery. 

Cited  in  Bailey  v.  Stevens,  11  Utah,  175,  39  Pac.  828,  holding  that 
district  court  has  chancery  power  to  enjoin  issuing  of  execution  and 
grant  new  trial  where  appeal  rendered  impossible  by  destruction  of 
records. 

1  UTAH,  848,  PEOPIiB  t.  TRACT. 

1  UTAH,  847,  PRATT  ▼.  YOUNG,  AflSmied  in  90  U.  S.  619,  25 

li.  ed.  446. 
Who  entitled  to  deed  of  town  lot. 

Cited  in  Johnson  y.  Pacific  Coast  S.  S.  Co.  2  Alaska,  224,  holding 
that  deeds  by  trustee  of  townsite  should  be  made  only  to  persons  in 
actual  and  lawful  possession  of  lots  conveyed;  Singer  Mfg.  Co.  y.  Till- 
man, 3  Ariz.  122,  21  Pac.  818,  holding  that  one  who  has  never  been  in 
actual  possession  of  "town  lot''  cannot  be  said  to  be  "occupant"  thereof; 
Gill  y.  Wallis,  11  N.  M.  481,  70  Pac.  575,  holding  occupant  at  time 
townsite  entry  is  made  prima  facie  entitled  to  deed  from  townsite; 
Cooke  y.  Toung,  2  Utah,  254,  holding  actual  bona  fide  personal  occu- 
pancy of  ground  claimed  necessary  to  entitle  anyone  to  deed  of  Mayor 
for  goyemment  title. 
Right  to  appeal  from  probate  court  in  contest  under  "Town  Site 

Act." 

Cited  in  Gray  y.  Howe,  2  Utah,  64,  holding  that  appeal  lies  from 
judgment  of  Probate  Court,  in  contest  under  "Town  Site  Act,"  to 
District  Court. 

1  UTAH,  861,  GAIN  T.  YOUNG,  Beyersed  in  99  U.  S.  610»  95  Tu 

ed.  491. 
Party  entitled  to  goyernment  title. 

Cited  in  Singer  Mfg.  Co.  y.  Tillman,  3  Ariz.  122,  21  Pac.  818,  holding 
that  one  who  has  never  been  in  actual  possession  of  "town  lot''  cannot 
b«  said  to  be  "occupant"  thereof;  Gill  v.  Wallis,  11  N.  M.  481,  70 
Pac  *575,  holding  occupant  at  time  townsite  entry  is  made  prima  facie 
entitled  to  deed  from  townsite;  Cooke  y.  Young,  2  Utah,  254,  holding 
actual,  bona  fide  personal  occupancy  of  ground  claimed  necessary  to 
entitle  one  to  deed  of  Mayor  for  goyemment  title. 
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